“The order of the Board of Claims (Board) that disallowed petitioner contractor's
claim for loss of profits due to lost business opportunities and loss of value of the
business was affirmed because there was no evidence that those damages were
reasonably foreseeable at the time of contract formation.." (Commonwealth Court,
1985)
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311

(Right to Claim)

38
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FIDIC Red Book (1999 Edition)

1 (Cost)
4.12 (Unforeseeable Physical Conditions) 3.44 (Fossils)
(Cost plus reasonable profit)
1.9 (Delayed Drawing or Instructions) 2.1 (Right of Access to the
Site) 4.7 (Setting Out)
(Cost)

“Cost means all expenditure reasonably incurred by the Contractor, whether on or
off the site including overhead and similar charges, but does not include profit’

) 17.6

Sub-Clause 17.6 (Limitation of Liability) “Neither party shall be liability to the other
party for loss of use of any works, loss of profit, loss of any contract or for any

indirect or consequential loss ..."
(11

AIA A201 (1997 Edition)
7136 43.10
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mi
Subparagraph 4.3.10 (Waiver of Consequential Damages)

“..Both the owner and the contractor waive claims against each other for
consequential damages..."

EJCDC (1996 Edition)
' ' ' Sub-Article 11.01 (Cost of Work)

Sub-Article 11.01 (Cost of Work) “B. Costs Excluded. The term Cost of the work shall
not include any of the following items. ... 5. Other overhead or general expense
costs of any kind and the costs of any item not specifically and expressly included
in paragraphs 11.01.A and 11.01B. ”

.9,
1101 . 1101
FIDIC RED
BOOK (1999 Edition)
AIA A201(1997 Edition)U

EJCDC (1996 Edition)
FIDIC RED BOOK (1999 Edition)
A201(1997 Edition)
EJCDC (1996 Edition)



(Edmonds, 2003)
(Lemar, 2001)

312

JCT 80

(Liability Responsibility)

41

26



() 2312,

26.2

FIDIC Red Book (1999 Edition)

L

*..Ifthe Contractor suffers (or
will suffer) delay or incurs (or will incur) additional cost as a result of...”

AIA A201 (1997 Edition)
FIDIC
43.8
Sub-Clause 4.3.8 "If either party to the contract suffers injury or damage to the
person or property because act or omission of the other party or other for whose
acts he is legally liable, claim shall be made ..."
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313 .
(Foreseeability) (Reasonable Certainty)
2
(Direct Damages) (Consequential Damages)
12
(Foreseeability) (Reasonable
Certainty) (McDonald, 1989)

(Foreseeability)

“Lost profits due to lost business opportunities were recoverable in cases involving
breach of contract, when they may reasonably have been supposed to have heen
within the contemplation of the parties when the contract was made, as the probable
result of its violation, and where such profits were shown with a reasonable degree
of certainty'(City Court,1949)



4

‘Damages for loss of profits due to lost business opportunities caused by a breach
of contract are recoverable. But the courts have been strict in their evaluation of the
sufficiency of the evidence warranting a recovery of damages for loss of profits due
to lost business opportunities. The appellate court uniformly has refused to permit a
jury to speculate as to what might be probable or expected profits as an element of
damages. Anticipated profits are recoverable only when they are made reasonably
certain by proof of actual facts which present data for a rational estimate of such
profits" (Supreme Court, 1958)

(Probable or Expected Profits)

‘Damages were recoverable for loss of profits prevented by a breach of contract
only to the extent that the evidence afforded a sufficient basis for estimating the
dollar amount of lost profits with reasonable certainty" (Supreme Court,1993)

(Foreseeability) (Reasonable
Certainty)
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Responsibility)

321

(Right to Claim)

(Liabllty

(Foreseeability)

(Reasonable Certainty)



322

(Reasonable Certainty)

(Compensable Delay)

(Foreseeaility)
(Reasonable Certainty)

46
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341 r

AIA A1
831

Sub-clause 8.3.1 “If the Contractor is delayed at any time  the commencement or
progress of the Work by an act or neglect of the Owner or Architect, or of an

employee of either.....

JCT 80
2%



3.1

31

(Instruction to Contractor)

21,
22.
23.

24,
25.

26.
21.

2312.

Report)

26.2

(Wideman, 1990)

(Productivity



10.

12.
13.

14,

16.
18.

20.
22,
24,

Force Account Record)

(Daily

(Adrian, 1989)

28.
29.

30.
3L
32.
33

17.
19.

21,
23.
25.

(Request for Information)

Force Account Record)

(Daily
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34.2

, 2000)
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3“

(Bid Package)

53



(Drew, 1997) 3.2
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(0 Brient, 2000)
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MWC NO.D< C
MWC 0 >C
MWC 0=

(Minimal Working Capital with Delay Project)
MWC NOO=
(Minimal Working Capital without Delay Project)

c = (
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(McDonald, 19C3)

Bar Chart
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(Lemar, 2033)

(Robinson, 2001)

Experience)

Other Location)

Others or Industry Data)

2

Documents)

62

(Prior Experience)

(Subsequent

(Experience at

(Experience of

(Consideration of Planning
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(Expert Testimony)

Hardy (1970)

1 )
(Mark Up)
(Mckay,1971 Harris ,2001 ) 3.2
3.2
1 1
2 2
[ 3
n 4,
3 5
| ] | ]
| ] | ]
4, 1
5 6.
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(Bid Package)

AWIAINTalunIIng1ae
CHuLALONGKORN UNIVERSITY
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ChuLALONGKORN UNIVERSITY
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