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# # 4686294034 : MAJOR LAWS

KEY WORD : FAULT IN CONTRACTING / CULPA IN CONTRAHENDO / ADMINISTRATIVE
CONTRACT / LIABILITY OF A WRONGFUL ACT
YUTHTANA THINNARAT : THE LEGAL PROBLEMS OF CULPA IN CONTRAHENDO
ON ADMINISTRATIVE CONTRACTS. THESISADVISOR : PROF. NANTAWAT BORAMANAND,
Ph. D. 207 pp.

The purposes of the thesis are to study in an administrative contract questions on a fault
in contracting (Culpa in Contrahendo). Because the administrative contract includes a contract
at least one of the parties of which is an administrative agency or a person acting on behalf of
the State and which exhibits the characteristic of a concession contract, public concession
contract or contract forthe provision of public utilities or for the exploitation of natural resources,
in the procedure for the'selection of the one of the parties of the state official, that concerns
about that selection more difficult'and complex than the selection of the one of the parties of the
civil contract.

The result of this study is that the deseription of the fault in contracting occurring in the
contract procedure is confusing or not cbvious. In order to splve such disputation, there are two
ways. That is to be cClear enough to express what the meaning of the contract liability is and
what the meaning of the liability of a wrongful act is. The other way is the revision of statutes

on Civil and Commercial Code in liability title by construction law is proper to equity.

Field of study Laws Student’s signature.. /.. .
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a.la NOYBJANNTURANIAELAA (Delictual Liability Theory)
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“Kesseler F. & Fine E., “Culpa in contrahendo, Bargaining in Good Faith and Freedom of
Contract : A Comparative Study”, p.403.

“The German Civil Code

§145 “If a person offers to another the making of a contract, he is bound by the offer, unless he

has excluded this obligation”.
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°® The German Civil Code

§ 241 Duties arising out of the obligation
1) By virtue of the obligation the obligee is entitled to demand performance from the obligor.
Performance may also consist in refraining from doing something.
2) An obligation may require each party to have regard to the other party’s rights, legally
protected interests and other interests.

The German Civil Code

§ 311 Obligations created by legal transaction and similar obligations
1) Unless otherwise provided by statute, a contract between the parties is necessary in
order to create an obligation by legal transaction or to alter the content of an obligation.
2) An obligation with duties in accordance with § 241 (2) also arises as a result of
(1) entry into contractual negotiations,
(2) preparations undertaken with a view to creating a contractual relationship if one party
permits the other party to affect his rights, his legally protected interest or other interests or entrusts them

to that party, or
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(3) similar business contact.
3) An obligation with duties in accordance with § 241 (2) may also arise towards persons
who are not intended to be parties to the contract. Such an obligation arises in particular if the third party
by enlisting a particularly high degree of reliance materially influences the contractual negotiations or the

conclusion of the contract.
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“"Alpa G., voce “Responsabilita Precontrattuale : |l Diritto Comparato E Straniero” in

Encyclopedia Giuridica Istituto della Encyclopedia Italiana Fondata da Giovvanni Treccani, p.3. gnanaly
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*“ Ibid.

**Kessler F. & Fine E., supra note 1, Ibid, p.406 ; Zimmermann R., supra note 3, Ibid., p.245.
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“°The German Civil Code

§ 276 Liability of the obligor
(3) The obligor cannot be relieved in advance of liability for deliberate acts or omissions.
§ 278 Fault of persons employed to perform an obligation
The obligor is liable for the fault of his statutory agent, and of persons whom he employs to perform his

obligation, to the same extent as for his own fault. The rule in § 276 (3) does not apply.
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“°The German Civil Code

§ 831 first paragraph “A person who employs another to do any work is bound to compensete
for damage which the other unlawfully causes to a third party in the performance of his work. The duty to
compensate does not arise if the enployer has exercised ordinary care in the choice of the employee,
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Introduction to The German Law of Torts, p. 13.
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““BGHZ 66,51, ANHLANLRANANN B.S. Markesinis, A. “Comparative Introduction to The German

Law of Torts”, p. 776-780.
“"Translated German Cases and Materials under the direction of Professors P. Schlechtriem, B.

Markesinis and S. Lorenz, German Law Translated Cases from the Bundesgerichtshof (Federal Court of
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““The German Civil Code

§ 254 “ If any fault of the injured party has contributed in causing the injery, the obligation to
compensate the injured party and the exten of the compensation to be made depend upon the
circumstances, especially upon how far the injury has been caused chiefly by the one or the other

party...” Trans. Athur Taylor Von Mehren, The Civil Law System : Cases and Matreials Comparative

Study of Law, p.883.
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“°The German Civil Code

§ 145 “If person offers to another the making of a contract, he is bound by the offer, unless he
has excluded this obligation.”

“°The German Civil Code

§ 311 Obligations created by legal transaction and similar obligations
1) Unless otherwise provided by statute, a contract between the parties is necessary in
order to create an obligation by legal transaction or to alter the content of an obligation.
2) An obligation with duties in accordance with § 241 (2) also arises as a result of

(1) entry into contractual negotiations,
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