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## 4686287734 :MAJOR LAW
KEY WORD: PRIVATIZATION OF PRISON / OPERATOR'S CRIMINAL LIABILITY

MR PHURATCH NANTHAKHETWONG : PRIVATIZATION OF PRISON TO BE

PRIVATE : A STUDY OF OPERATION LIABILITY. THESIS ADVISOR : PROFESSOR

VEERAPONG BOONYOBHAS, THESIS COADVISOR : KANITHNUN

APIHANSAKORN, 161 pp.

The purpose of this thesis is to study the privatization of prison, which is currently the
state-run operation, by prescribing the operators’ responsibility regulation, and inspection
procedure, especially criminal liability of the operatar of private prison. The study is mainly
foecused on the research of the eriminal liability of the operator in the countries that have had
private prison for a substantial amount of time. Such research is in order to analyze the best
approaches and suitable direction to specify authority / responsibilities of the operators in
the case where Thailand adopts such privatization in the future. Additionally, such solution is
to initiate the legitimate conduct under the scope of power together with the proper control
mechanism and finally to yield the highest practical aftermath.

The research has illustrated the lack protection of right / freedom as a result of
violation of the state's official. Such deficiency is prone to exist even after the privatization
notwithstanding the format of the operation. That may lead to decrease in public confidence
in allowing private prison operator to be involved with tasks relating to right / freedom of the
inmate. Therefore, this thesis aims at presenting the prescription of criminal liability of private
prison operator. That is, private prison to be involved in any type of work, authority must be
delegated. In addition to ‘the delegation of autherity, liability along with conditions in
executing the responsible task shall also be delegaled. Private prison operator shall be
regarded as a person assigned by the official under-the criminal law,-in which the liability
shall bein accordance to such law, As a consequence, the [aw governing private prison in
the pattern of Act should be enacted. Besides, The Prison Act B.E.2479 including rules /
regulation issued under such act concerning treatment of inmate should be entered unless

specified otherwise in order to be inline with the policy scheme and strategy of state prison.
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NIARUWIN N

luifinnele  Ustmmseannde  Hesnawiuwikidanminaulsde  Prison
Services Agreemenl July 1996 wilh Australian Correclional Facilities Pty Lid, Men's
Metropalitan Prison, DEPARTMENT OF JUSTICE, VICTORIA 11 ANNEXURE T Part A -
Prisoner Management and Security : Facilities programs and services to allow for the

safe, secure, humane and jusl containmenlal Prisoners.

7. USE OF FORCE, INSTRUMENTS OF RESTRAINT AND CHEMICAL AGENTS

7.1 Objective

The Conltractor must ensure that force when used, is used in accordance with
seclion 23 of the Correclions Act and is the minimum necessary for the minimum time lo
resolve the situation and that any instrurnanls of restraint are used in a limely,

approprate and legal manner for the minimum time necessary.

7.2 Use of force
The Coniractor may only use reasonable force 6 control prisoners where no
other means of conirol are available. The use of force must be the minimum necessary

under those circumslances.

7.3 Reports

The conlractor must record all malters where force is used and/or instrument of
resirainl, or’ chemical ‘agents are used and promplly farward those reporls to the
commissioner (bul no laler than two days afler the occurrence of the incident) subject to

any shorter period required under the Correclions Acl.

7.4 Use of Instruments of Restraint

An instrument of restraint ;
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a) may only be used where the restraint of a Prisoner is strictly necessary to
maintain the security of the Prisoner or prevenl injury lo any person ;

b} must be of the least restrictive type ;

¢} may only be applied for the minimum time necessary to control the Prisoner ;

d) mus! be removed during medical tesls and procedures provided this meels
securily and managemen! requiremenls ;

e) when used, olher than handcuffs for escorls, musl be notified lo the
Commissioner immediately ; and

f} must not be applied beyond 48 hours without the express approval of the
Commissioner.

The Commissioner has the overriding power ta order the removal of instruments

of restrainl.

7.5 Use of Chemical Agents
A chemical agenl may only be used
a) where it is slriclly necessary lo maintain the securily of the Prisoner or to
prevent injury to any person ; and

b} in accordance with Ihe requirements of the Commissioner.

7.6 Approval of the Commissioner
All instruments of restraint and chemical agents must have the prior wrilten
approval of the Commissioner prior to the Conlractor making those instrumenlts or

agenls available for use for lhe purposes described-in this claise 7.
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NANUIN 1
Section 1983

Seclion 1983 of the Civil Rights Act of 1871 allows citizens to sue persons who,
undercolor of state law, deprive them of their constitulional rights. Seclion 1983 aclions
can be brought against slate officials in lheir personal capacily, but nol in their official
capacity. City and county and olher nonstale officials can be used in their official
capacily, which allows damages lo be cblained the governmenial entity, and in their

personal capacity.

Seclion 1983 applies le anyone who acls under color of stale law. Il reaches
everyone working under Ihe authority of the heallh depariment, irrespeclive of their
employmenlt stalus, and can even be applied o volunteers. It does nol provide for
vicarious liability, so public health officials can be held personally liable only for their
own actions, not those of subordinates. To prevail, the plaintiff must prove thal the
official's conduclt violales elearly eslablished stalutory or conslilutional rights that a
reasonable official should have know aboul. If the official is mistaken about the law but
had no reason to know thal the aclions were improper, or is acling under a law later
declared unconslilulional; thereis no liability. The courls also require thal persons
bringing 1983 actions show significant harm as well as improper conducl. This is unusal
in public heallh restrictions because they are easily reviewed and correcled in

postdeprivationproceeding before-the plaintiff is harmed,

Seclion 1983 aclions must allege that the defendant violaled'the plaintiff's rights
underthe Constitution\ar certain federal laws: Mosl public health cases allege violations
of the conslitutional rights of equal protection or due process. Equal proleclion claims
arise from differential treatment that is molivated by improper discrimination, especially
discriminalion based on race, ethnicily, or religion. Refusing lo issue a license or permil
because of personal animus against the applicant could also be and equal protection

violation, unless there were other rational grounds for the refusal.
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Due process came arise when the public heallh official does not give the party
the procedural safeguards provided for in the law. If a slatue required 30 day's nolice
and an opportunity for a hearing before destroying a dangerous building, then it could
be a due process violation to destroy the building withoul notice. If the defendant has
complied with applicable stalules, the plainliff can claim that the Conslilution requires
more process than the slale or local law provides. Thus, if the law provides only 24
hours’ notice, the courl may find thal although the defendant complied, the nolice period
was nol long enough. Claims are sometimes flied because public health officials lake
action without a predeprivation (prior) hearing. If the action is authorized by statue, or
the courl finds that waiting for a hearing would endanger the public, the cour will usually
dismiss the claim. Thus, @ hbwilding thal is partially deslroyed by fire may need lo be

destroyed at once, without nolice or heafing because of the threal it poses.
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