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Franchise business . economies, especially in

' advanced economies like the Union and Japan. It is popular

because of its market efficiency | “his business network rapidly

without huge investment capital epter the distribution and service

Ji

market, as investor-cum-entrepreneur-sin lowe

power or at least bargaining power buer ;‘,.\-:; : a_franchisor tends to abuse the

\

ess risk. Because of having market

market power by imposing:anti-compatitiv = (rastrictive} claus &5 afdd hon-compete covenants
.. A

upon a franchisee. che clalises and non-compete
I [

covenants are mainly "f by competition laws or '[H tion-related regulations in

the European Union, G&mny‘@w Japan andiSouth Korea. In the United States, anti-

—— c.aumﬂ S4B F I8 WS BT} on Ac, e Focers

Trade Competition ABY and State Anh-tms‘; legislations whiie nun-oompete covenants are

e R ST N

With regard to regulating franchise business, Thailand has adopted the similar
approach to England by enacting the Unfair Business Clause Act B.E. 2540 in November
1897. Therefore anti-competitive clauses and non-compete covenants are now regulated by
section 5 of the Unfair Business Clause Act of B.E. 2540 and Section 150 of the Thai Civil
and Commercial Code, The Thai Courts are required by Section 5 to scrutinize whether an



v

anti-competitive clause or a non-compete covenant in a franchise agreement viclates the
public policy or good moral or not. If not, then a court is authorized to amend the anti-
competitive clause or a non-compete covenant that he deems grossly unfair to the other
party of the franchise agreement to the extent that he thinks the balance of interest of the
franchisor and franchisee is fairly struck. Under the Thai Jurisprudence, the Thai Supreme
Court has never ruled that any non-compete covenant was void. On the contrary, the Thai
Supreme Court has always held that those i
of section 5 will certainly provides the ouds’in® _power and flexibility to strike a fair
balance between two competing intere: anchisorsangsfranchisee's.
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States, franch its trademark to independent entrepreneurs who run quick food restaurants across the country. It
also manufactures and sells to its franchisees cerain food products characteristic of its operalions, such as salad
drassings, syrups for soft drinks, coffee and tea, plus napkins, signs and other dacorative features. It has conducted
some marke! research abroad and its management is persuaded that it should venture abroad as some of its
competitors, including McDonalds, Baskin Robbins, Pizza Hut, elc., have done. OFFF's general counsel presents o
you the form of agreement which OFFF has standardized for use in the United States. She asks you o comment on
any clauses thal seem likely o raise questions in negolistions wilh prospective franchisees in other countries,
particularly in Europe and to indicate any matiers that have been omitted but should be covered.
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FRANCHISE AGREEMENT

This agreament, done this day ** of ********* 18", batween Original Fanny's Fast Foods, (hereinatter “OFFF™) and
wesssrst (hersinafter “Franchisee™) witnesses as follows:

1. The following terms as used in this Ag
Trademark, etc. are omitted]

as follows [definitions of Franchised Foods, the

2. OFFF agrees to permit the F
address]. Franchisee is not lo
not preclude OFFF from licensig
any location within five miles of Fra

hadamaﬂttobﬂhcalldat[gluprm
m of this agreement. Such license shall
grant no other license with respect o

3. OFFF hereby licenses its Trag

4. Franchisee agrees to maintaiits g@st iy vl oederly, ssmuiary and businesslike way in conformity with all
federal, state and municipal laws 4 ' rafttisée agices\lo purchase Franchised Foods only from
OFFF. Upon receipt of orders for Ffa ed Fo i ‘4 : I‘\.\ d 16’ Franchises F.0.B. the appropriate factory

or warehouse. The Franchisee will |
Such payments are to be made monthly.
York funds and to permit OFFF to audi
every six months, .

the current price st maintained by OFFF.
| pay said royallies at the end of each month in New
n at intervals not mare frequent than once

5. The term of this agreement |5 three

J of the parties in writing for the
following year, OFFF may this lgmllmmt whenever it judges that ¥ l

anchisee is failing to perform its duties

as-specified therein. Whenever IhrmmWnny reason, Franchisee shall ceate to make sales
- ““‘“‘“‘ﬂ HHIRURTHB SR
B. Nnﬂ:h‘pginﬂ!lsagmmﬂmmﬂtuinﬁl anlwﬂﬂﬁmehfszmmkllny

m“ﬂ"maﬂﬂ‘im AR1INEIQEY

7. Thchwnol'NnrH'tL:lwhsluﬂgwnmﬂ-ﬂsmmnmmmend-nmomwnmmmmﬂsdlcﬁmmm
courts of North Lakota in all controversies arising from the Agreement.

Original Fanny's Fast Foods
By

Vice President

[Franchisee]
By
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agreement it shall not engage in any restaurant or prepared food business which is the

same or similar to Company's business. Franchisee further agrees that, for the period of
eighteen (18) months after termination of this agreement, it will not engage in any

business the same or similar to the Company's business within an area for five (5)

" Plazza Public Co. Ltd, V. Tricon Global Restaurants, Inc. S.0.N.Y., 2000, No.99Civ. 12056 (BSJ).
" wiksfofud seuds adufl 23 nuaniud e 2543
" Faud e



miles from the premises without the prior consent of Company. In applying for
Company's consent, Franchise has the burden of establishing that any such activity by
it would not involve the use of benefits provided hereby or constitute unfair competition

17,

with Company or other franchisee
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G. GLICKMAN, TYPICAL FRANCHISE AGREEMENTS
(FAST FOOD FRANCHISE)

Volume 15A, § 11.08 (1983).

This agreement, made and entered into at (city, state) this day of
19, by and between [Franchisor],a__ corporation, hereinafier referred
to as Company, party of the first part, and hermnaﬁcr referred to as Franchisee,

party of the second part, * * *

Now, therefore, in consi
contained, the parties agree as follo

W/mﬂua] covenants herein

VICES BY COMPANY
nent to it by

I. FF
A. Franchise Paymen

franchisee of the total sum of onsistingof ____ ($
) Dollars as 2 f a fifac ) Dollar for
initial assistance essential to F Inc s it 7' \t 3\ aming and the services
detailed at Paragraph B, subparagfap ‘ ($
) Dollars for a grand opeghi mi.-. \ \ - see acknowledges that

the grant of franchise constitutes e $ole iisiderdii "‘ epaymenl of the
franchise fee and that said sum 1vedme npany upon execution
and delivery hereof. * * *

ng the term of this Franchise
ation of Franchised
dnchisee:

i
B. Services by Company. Com

Agreement to use its best efforts to nis

Restaurants and in connectiop 1

1. Initial standard spS@ifications il equipment,
furnishing, decor, layout, andsig L dﬂestaurams, together
with advice and consultation nccming them.

2. A pre-opening traini am conductéd at Company’s training school
and at Franchised Rﬂﬁ.l % EJ ﬂ j w EJ j

3 Gpenmg suplfvision and asslstance from cmptnyus of Company at
Franchisee’s premises.

o ARSI AUNA TN A

Marketing Depdftment.

5. The Company’s confidential standard business policies and operations data
instruction manuals (hereinafter collectively called “Manual™), a copy of which is (or
will be) delivered and loaned to Franchisee for the term hereof.

6. Such merchandising, marketing and advertising research data and advice as
may be from time to time developed by the Company and deemed by it to be helpful
in the operation of Franchised Restaurants.

*

Copyright @ 1974 by Matthew Bender & Co., Inc., and reprinted with permission from Business
Organization-Franchising,



¥ % #

8. Such special recipe techniques, food preparation instructions, new
restaurant services and other operational developments as may be from time to time
developed by the Company and deemed by it to be helpful in the operation of
Franchised Restaurants.

9. A standardize accounting, cost control and portion control system.
II. FRANCHISE GRANT: AREA: TERM

A. Franchise Grant. Subject to the terms and conditions of this Franchise
Agreement and the continuing good faith performance thereof by Franchisee,
Company grants to Franchisee the franchise te a Franchised self-service
restaurant at the location of the premise ration of the payment by
Franchisee of the royalties and ady ortisis otion contribution
hereinafter specified, Company liCén; Or Lhe term hereof the
Company’s right to use at the pregusesand in the Operation of such restaurant, the
names (enumerate trade names) tog#thet wi h etherinsignia, symbols and

trademarks which may be appfoved s 1766 “ompany from time to time in
connection with Franchlsed Restaufnisandthe good will d w _cd from such previous
use by Company. 4 A N

B. Area. The franchis€ shall Be £xclysiv¥ within a radius of one (1) mile from

the boundary of the premises.

C. Term. The term of : néntshall commence on the date
Franchisee’s restaurant opens f@r b Sines; expire @ midnight on the day
preceding the fifteenth (15th) anni¥ersa Pening, unless sooner terminated in

The premises at wiiith Fr all operate & Fraveliiged Restaurant are
fully described in Exhihlt g ap] T-_ g'shall conduct
business from said locatmn i : heen improved with a
~ restaurant building and decordted, fumished and aqulppe.d with restaurant equipment,
furnishings and supplies which/meet Cﬂmpan},f s gpecification. The rcstauram

cpecieatons p a‘ﬁ‘tﬂ’:ﬁ‘ﬂ'ﬂﬂ‘ﬂ L
specifications prep b 15 agreemem

the prcm:s:s shall be fiéed only by the FIB?ChIEﬁE and sn!aly for the pugose of

M\ W3Rl (v s

Franchjsee will designate itself or another person approved by Company as a
trainee to attend Company’s training school, * * *

V. ROYALTIES AND ADVERTISING CONTRIBUTION

A. Royalties Franchisee agree in consideration of Company’s licensing its use
of the names [Franchisor’s Trade Names], together with such other trademarks and
service marks as may be authorized for use by Company, to pay a monthly rovyalty in
the amount of three and five-tenths percent (3.5%) of Franchisee’s gross sales.
Royalties shall be paid on or before the tenth (10th) day of each month and shall be
based upon sales for the preceding calendar month.




B. Advertising and Sales Promotion. The Franchisee agrees, as partial
consideration for the grant of this franchise, to pay to Company a monthly advertising
and sales promotion contribution. This sum shall be equal to four (4%) percent of
Franchisee’s gross sales. The advertising and sales promotion contribution shall be
paid on or before the tenth (10th) day of each month and shall be based upon
Franchisee’s gross sales for the preceding calendar month. The advertising and sales
promotion contribution shall be expended by Company at its discretion for advertising
and sales promotion both in Franchisee’s market area and on national basis, except for
that portion used for creative and production costs of advertising and sales promotion
elements and for those market research expenditures which are directly related to the
development and evaluation of the effectivene s of advertising and sales promotion.

C. Gross Sales Defined. * * * Ey

D. Accounting Procedures: ’*i'u

1. Accounting. Franchisee-ags e ' pietesrecords of i1ts business.
Franchisee shall furnish monthi 5 stalementsdenthe preceding month

and a profit and loss statement (ar isee’s fiscal year to the
end of preceding month. * * ‘

2. Certified Statement§.

(a) A Franchisee shal INTH
which statement shall be cerlifiedtoby@tertifigd ] ntant within ninety
(90) days after the close of its fiSca

3. Audits. Franchisee agreegithat ANy OF) nts shall, at all reasonable
times have the right to examine or audfeihié bookS @@ ccounts of Franchisee to

verify the gross sales as rcpcﬂed by fgﬁﬁ@# -
VI. STA ,,H.e RDS AND LINIFORMINTY C E-OPERATION

Franchisee agrees tha . ‘ 1gn and decor of
buildings and uniformity uf : lpm andadherence to the Manual are

“essential to the image of a Fral chlsed Rmauram In rccogmuc- of the mutual

benefits-accruing from maintaifinganiformity of dppearance, sanru:e, products and
marketing procedure{al %E’%ﬂ ﬂ‘ﬁ’%

A. Building andPremises. Except as specl mal[y authnnzed b}.r Company,
Franchisee shall not alter the appearance o fthei 1m rovements or the ireﬂses e

5 R b0 4] HU P T e

the premises, infthe manner authorized by Company. Franchisee agrees to maintain
and display signs reflecting the current image of Company. The color, size design and
location of said signs shall be as specified by Company. Franchisee shall not place
additional signs or posters on the premises without the written consent of Company.

C. Equipment. Franchisee is acquiring through Company and other approved
sources by purchase or lease, machinery, equipment, furnishings, signs and other
personal property (hereinafter collectively called equipment). Appended hereto as
Exhibit “B” * * * is a list of equipment which must be used by Franchisee in the
operation of its business. Franchisee agrees to maintain such equipment in excellent
working condition. As items of equipment become obsolete or mechanically impaired
to the extent that they require replacement, Franchisee will replace such items with



either the same or substantially the same types and kinds of equipment as are being
installed in [Franchised] Restaurants at the time replacement becomes necessary. All
equipment used in Franchisee’s Restaurant, whether purchased from Company or
other approved suppliers pursuant to Paragraph F herein, shall meet Company
specifications.

D. Vending Machines, Etc. * * *

E. Menu and Service. Franchisee agrees to serve the menu items specified by
Company, to follow all specifications and formulas of Company as to contents and
weight of unit products served, and to sell no other food or drink item or any other
merchandise of any kind without the prior written appmrval of Company. Franchisee

agrees that all food and drink items wﬂ] b containers bearing accurate
reproductions of the Company’s service marks aud gdemarks. Such imprinted items
shall be purchased by Franchisee thi "ﬁ'? Compt ihrough a supplier or
manufacturer approved in writing b it

Franchisee shall remaiawepeh_lotiau if ss froni ™ AM. 1o 11:00 P.M.
daily unless Company consents46™0L odrd ordays at'therequest of Franchisee, * *

i8fon hereof, if
1t supplier and

F. Alternate Suppliers.
Franchisee gives Company ng
specification verification anfl't ‘has& equipment, food,
supplies or containers from repiital = than Company or its
designate or previously approvediSogirces L, pany will not unreasonably
withhold the prompt approval of ure ovided said purchases conform to
the appearance, quality, size or po o fetappligable, taste), and uniformity
standards and other specificationé of{lor fpany may require that samples
from alternate suppliers be delivered ta € 40 a designated independent
testing laboratory for testing b oval andISe” Acharge not to exceed the
actual cost of the test mayhe‘made by Company or b v an inde gepdent testing
laboratory designated by €7 sha id for Yaochisee.

G. Right of Entry an@mpe tion. Uit aul%ize:d agent and
representative shall have theTight to enter and inspect the prefises and examine and

test foed products and su [1&9’ fenthe ose ofiascertaining that Franchisee is
i the et ﬁa 9(@” e W@éﬂ@m e
Manual, * * *
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Franchise AgrBement, a Comprehensive General Liability Policy, including Products
Liability, in the amount of $500,000/$500,000 bodily injury liability, and $100,000
property damage liability, or in such other amounts as Company may reasonably
request, for the operation on the premises. Franchisee agrees to name Company in
said policy as additional named insured * * *,

B. Franchisee is responsible for all loss or damage and contractual liabilities to
third persons originating in or in connection with the operation of the Franchised self-
service restaurant and for all claims or demands for damages to property or for injury,
illness or death of persons directly or indirectly resulting therefrom; and Franchisee



agrees to defend, indemnify and save Company harmless of, from and with respect to
any such claims, loss or damage.

VIII. TAXES

Franchisee shall promptly pay when due all taxes levied or assessed by reason
of its operation and performance under this agreement. * * *

IX. OPTION AT END OF TERM

Provided that Franchisee shall have substantially complied with all of the
terms and condition of this agreement * * * Company will offer Franchisee the
opportunity to remain a Franchisee for one additional period of fifteen (15) years,

provided that: * * *, \
X. ASSIGNMENT: CONDIHGNSAND LIMITATIONS
A. Franchisee shall neithersell-assigd, trcumher this agreement

or any right or interest therein @mther. - ler, hor Sulieronpenmit any such
assignment, transfer or encumbuafit Y L66auE By « statioriof law unless the written
consent of Company be first hadndee // ed \

B. In the event of theé'death of digability o % shisee; Company shall
consent to the transfer of the j - anchisee’s spouse, heirs or relatives, by
blood or by marriage, whe : £ or by operation of law
if, at the sole discretion and judg of Campay suchiperson or persons obtaining
said interest shall be capable™of gb ing sald busingss n 2 manner satisfactory to
Company. * * * NS
X1. UMJFATIONS OBFRANCHISE

A. Trademarks, Trade Names reeerets. 1. Frannhzsoe acknowledges
the Company’s sole and exclu t for ct ights granted under
existing and future license- 3 . emarks, frade names and trade
secrets set forth herein arig 1' either during the
term of this Agreement nora tion hereof, shall

Franchisee directly or indire I}f contest or aid 1n cunteﬁtlng validity or ownership
* of the Trademarks or take anygactic ion whatsuevc derogation of the Company's

glaim"’d:f: ::h:z:c g nﬂnnjam&l mjveﬂ in

Franchisee any right, title or interest in orgo the [Cam@y s] trademargks, the

esarant oAV Vo ok AU Fbe bbb DI, Ary

and all goodwill associated with the [Company] trademarks shall inure dtrcctly and
exclusively to the benefit and is the property of the Company.

3. No advertising by Franchisee or other use of the Company trademarks shall
contain any statement or material which may, in the judgment of the Company, be in
bad taste or inconsistent with the Company’s public image. * * *

4. Franchisee shall adopt and use the Company trademarks only in the manner
expressly approved by the Company. Franchisee shall advertise and promote the
Restaurant only under the Company the trademark and the name , without
any accompanying words or symbols except as otherwise required by law and
approved in writing by Company.



5. The Franchisee acknowledges and agrees that the Company is the owner of
all proprietary rights in and to the product formulae and restaurant systems and
methods described in the Company’s training guides and materials, and that product
formulae and restaurant systems and methods in their entirety constitute trade secrets
of the Company which are revealed to the Franchisee in confidence and that no right
is given to or acquired by the Franchisee to disclose, duplicate, license, sell or reveal
any portion thereof to any person other than an employee of the Franchisee required
by his work to be familiar with relevant portions thereof. * * *

B. No Agency.

1. Franchisee shall not represent or hold himself out as an agent, legal
representative, partner, subsidiary, ]mnt ntur * py employee of Company,
Franchisee shall have no right or PQUE! \ a0t bind or obligate Company in
any way, manner or thing whatsoe *~ -'/ Ihas any right to do so.

2. In all public records amdamits relaty ns rpwiathrether persons, on
letterheads and business formsePFATICse: - shi ndependent ownership of
said business, and that it is o f" 563 *\“\ A Franchisee agrees to

exhibit on the premises in a plagefds , 1’ s B ““ ut:i‘ cation that it is a
franchisee of Company. : 2 Ve

lins-i’ .z'

A.  Default. The ogglirgéng ﬁ‘f 0 “' of . t Ving 2 events shall constitute
good cause for Company, at4fs optigh and % _H- pre \ “fo any other rights or
remedies provided for hereundef oyl vl v-Or e ,ﬂ erminate this agreement.

1. If Franchise shall § ' !

receiver (permanent or lcmpura :
court of competent authority; *

2 If Franchise
hereunder or fails to subni&profs
data or reports on gross sdl€s as

ipt, becomes insolvent, or ifa
y part thereof is appointed by a

16§ or advertising due
ﬁd ancial statements or

ﬂﬂ fourth in this

3. If Franchisee !' ails to maintain the standards a
* agreement, and as may be supplemented by the Manual, * * *

@"i‘#ﬁﬂﬁ:ﬁﬂm %‘ﬂ G au=

Franchised Restaurant, * * *

. 1 S DA e

If Franchise violates any other term or condition of this agreement and
Franchlsee fails to cure such violation within thirty (30) days after written notice from
Company to cure same.

B. Effect of Termination

® ok %

XIII. ARBITRATION



A If This agreement shall be terminated by Company and Franchisee
shall dispute Company’s right of termination or reasonableness thereof, the parties
shall submit said dispute for binding arbitration as hereinafter set forth:

1. Each party shall select one arbitrator and the two shall select a third,
and failing selection of an arbitrator by either or by the two selected by the parties, the
third arbitrator shall be selected by the American Arbitration Association or any
successor thereof. The arbitration proceeding shall be conducted in accordance with
the rule of the American Arbitration Association or any successor thereof. Judgment
upon an award of the majority of arbitrators filed in a court of competent jurisdiction
shall be binding.

Z. If Company or Franchisea shall gpgrate the restaurant pending the
adjudication of the matter in dispute, said pa @cunﬁderﬂd the trustee of the
v 111221

prevailing party and shall be requiged (¢ complete accounting of such

mlstmhip' - —

B. In the event ik en the parties hereto in
connection with the term or g 5 g i gither party by written
notice to the other party, may g £ mitithe d sp ‘- mdmg arbitration in
accordance with the foregoufig pas : \ ik be exclusive of any
other rights which a party ma \ I action in an

appropriate forum.
XIV. M3

A. Interpretation.

~ONDITIONS

B. Entire Agreemeng 'f satrcomhentonstitutes the entire agreement of
the parties and supersedes all prior & ‘ - mitments, representations and
undertakings of the parties with resp matter hereof. Franchisee agrees
that Company has made np reprt exegution-of this agreement
which are not included hege

& Non-Waiver_Th f; any right, power or
option given to it hﬂreund or to insis ' mpl: i¢e with the terms hereof
by Franchisee shall not cunstltute a waiver ﬂfthc terms and cnndltmns of this
or a waiver by

agreement with res equ f:r of.
Company of its ri :m ﬁ ﬁ.
with all the terms u u]atwe to any

s -:t compliance
other rights or remedies whmh may he granted by lawe,

> q WA ar] I tU UAINYIAY

1. This Agreement shall become valid when executed and accepted by
Company at [city, state], and it shall be governed and construed under and in
accordance with the laws of the State of

')

2. Anything herein to the contrary notwithstanding, Franchisee shall conduct
its business in lawful manner; and it will faithfully comply with all applicable laws or
regulations of the state, city or other political subdivisions in which it conducts its
said business.

E. Severability. * * *

E: Notices. * * *



G. Employees. Company shall have no control over employees of
Franchisee, including the terms and conditions of their employment.

H. Competition with Company. Franchisee agrees that during the term of
this agreement it shall not engage in any restaurant or prepared food business which is
the same or similar to Company’s business. Franchisee further agrees that, for a
period of eighteen (18) months after termination of this agreement, it will not engage
in any business the same or similar to the Company’s business within an area for five
(5) miles from the premises without the prior written consent of Company. In
applying for Company’s consent, Franchisee has the burden of establishing that any
such activity by it will not involve the use of benefits provided hereby or constitute
unfair competition with Company or otheg franchisees.

L. Interfere With Employme Nillf 2 A Others. Franchisee shall not
ar olhepilae

attempt to attain an unfair advaniage over othéiCofupany franchisees or Company by
soliciting for employment any'persen Wwho ig, at theifi€ of such solicitation,
employed by other Company {tansinsges og Compaiy, nor shall Franchisee directly or
indirectly induce any such pe ?ﬂ"' i \ ent as aforesaid.

‘ 71 BN

K. Modificats
document of equal dignity.

. L odified or amended by a

T Execution.’

In Witness Whereof, Cg
name and on its behalf by its gro
affixed its hand and seal all on 1

ES pre ients to be executed in its
ad Franchisee has hereunto
above written,

)

§
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The September 20, 1983 JFTC Decree

The decree establishes the following guidelines and rule conceming (1) the
recruitment of franchisees by franchisor, (2) the franchise agreement as a whole, and
(3) each provision of the franchise agreement.

(1) Recruitment of Franchisee by Franchisor

In franchisor’s recruiting franchisees, the following guidelines and rule should
apply:
(a) Generally, it would be desirable that the franchisor disclose to prospective

franchisees sufficient informatian' & . prospective franchisees could
make an appropriate decision

In particular, full disclosure.afthe w/ 1d be desirable:
(b) In particular sco , | é#ﬂﬂ e desirable

(1)  supplied, and estimates
stive franchisee can attain;
(i1) - se..of the instruction in the
g _ Oythe franchisee;

(iii)  The amowuf and ghulire OCimitial frarichise, fees, and conditions (if
any) for v T \ T

(iv)  The amougt, tificfof collectitn, and miethed of collection of money
to be paid | : Hraithisée 1o’ the franchisor periodically after
becoming th :

(v) ovided for losses resulting from

e, and
(vi)  Matters ( n, rei " termination of the

-
ag e B e
n‘

Especially w;th ga exact prediction of the
actual results expe e by the franchisce is not req wred, the forecast must be
‘based on well-cstab]lihl:d facts, such as, experience of existing franchises

‘operating u ¢ mmstanges 4801, In recruiting
franchisees ﬁ)um sClos : falsg or exaggerated
representatiorfliconcerning, mgmﬁca.nt items in inducing the franchisee lo
enter into an agreement with the franchisor, this conduct ma’aﬁdlly under the

et Fardpfoh 8] Dedepdv8 OGN RRRERIN e General

In addition, a prospective franchisee should note that:

(c) The franchise requires a substantial investment;

(d) Negotiation between a prospective franchisee and a franchisor are to be
conducted on the premises that the franchise will operate continuously in the
future; and

(e) The business of the franchise depends to a considerable degree on general
economic trends and market conditions.



(2) The franchise agreement As a Whole

With regard to illegality of the franchise agreement as a whole under the
Antimonopoly laws, the following guidelines and rule should apply:

(a) The franchise agreement must not obligate the franchisee unilaterally.
Restrictions under the agreement need to remain within the extent necessary to
the franchise business in an appropriate manner in the event of an alteration in
the franchisor’s method of doing business or of a change in economic
conditions. There are cases in which the franchisor’s method of transacting
business as a whole falls within Paragraph 14 (Abuse of Dominant Bargaining
Position) of the General Designation.

(b) Although the legality of restricti néd in (a) above should be judge in
the context of each franchise : ly speaking, it will be judged
with a view to whether “th ally imposes a business
disadvantage on the frapehisets estion being unessential to

achieving the purposes &
difficult for the franchi
matters are collectivé
those restrictions:

(i) If the supplié

whether it is inordinately
ie situation. The following
aluation the legality of

&, whether the goods to be

purchased®are bormip: ed to market prices)
for the frag iative supplier, who can
furnish pedc 0 4 q and specifications, are
permitted acgOr u umstaricesiat ime;

(i) With regard te gods dealt in and methods of
sale, whethe exercised uniformly (and

extenswely) in ex:
brand i

(iii)  Whethéd y D s45 obligatory, whether
this mi --""i f gh in light of actual
market conditions, and/e ! e l chisor has collected a

certain pnrh n of sales eammgs unrcasunahly without consulting

w0 Vo ARUNING DT e sgromn

dlor whether a h1§h penalty is imposed in thc event ﬂf

ﬁm\ﬂmmmnma Bl shorer

than that necessary for the franchisee to recover its investment;

equired to maintain the unified

(vi)  Whether the bar on competition after termination of the agreement
is reasonable in view of, first, the commercial rights of the
franchisor which have been established in certain areas, second, the
know-how granted to the franchisee, and third, the circumstances
described in (3)(c), below; and

(vii) whether there is an imbalance between the consideration received
by the franchisor and the franchisee, making the agreement
unilaterally advantageous to the franchsisor.



(3) Each provision

In addition of (2) above, even if the franchise agreement as a whole does not fall
under Paragraph 14 (Abuse of Dominant Bargaining Position) of the General
Designation, each provision may be judged under any of the paragraphs of the
General Designation. Whether or not a given provision is illegal is judge by taking
into consideration the additional requirements of each paragraph.

Some of the types of individual provision which could run afoul of Antimonopoly
laws are as follows:

(a)

(b)

- ()

Whether those transactions in which the franchisor supplies the
franchise with gonds ials, etc., either directly or through an
entrepreneur design oy the franchisor, together with supply of
know-how, fall \\fa PAfabifin 10 (Tic-in, Sale, Etc,) of the
General Des Bt ust ¢ by collectively taking into
considerati@iistiic—positidn 3 chisor, the scope of the
position, thigeme and| siz¢ of franghisees, and the extent of the
restrictions, . _afditionl ‘to the foregoing, whether the said
transactions der/Pagagrapl \ on Restrictive Terms) or
Paragrank (Abuse of Yominay §'\ ining Position) of the
General Deaflndlifnlis 5uddbhBy bollective analyzing the position
of the fr ‘ “ \ iom among franchisees who
are bound,

L] L

i c o franchisee.
Stipulatiéh offthe desite '_ = 1§ permitted if it is intended to

maintain _ 1A usiness and to present the
customers wi i fofselection. However, since it must be
understood that franchisee & imes needs to establish the sales
price in accorda eftlal circumstances in the relevant
market, jat! gement by franchisor for the
franclhusee ni ice, would fall under the
ihirid ed in Paragraph ate Price Maintenance) or

Uwe Terms) of General

{

In order te judge the ]egah‘gnf restnc:mns on competition after

Mﬂ n 313 A ﬂ priate to compare
nt fran ed b restriction with the

n esmty to rnalmm the cnmmerclai nght nf' the franchisor
hnw of the
q ng cil'ﬁsc w n'ahle that

the period an t:nntents of such a pro :b]tmn be limited to
reasonable duration and scope by collectively taking into
consideration factors such as (i) the business relations between the
franchisor and franchisee, (ii) the nature of the business and
operation of the franchisee, and (i11) the business relation between
the franchisee and its consumers. If a restriction on competition
exceeds the appropriate limit in light of foregoing, it may fall under
Paragraph 14 (Abuse of Dominant Bargaining Position) of the
General Designation.
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