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d French Civil Code Art. 371 —2 : “Each one of the parents shall contribute to the education
and support of the children in proportion to his or her means, to those of the other parent and to the
needs of the child.

That obligation does not come to an end as of right where the child is of age.”
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[ French Civil Code Art. 382 : “The father and mother have, subject to the distinctions that
follow, the administration and enjoyment of the property of their child.”
** French Civil Code Art. 388 : “A minor is an individual of either sex who has not yet

reached the full age of eighteen years.”
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i French Civil Code Art. 488 : “Majority is fixed at the full age of eighteen years; at that
age one is capable of all.the transactions of civil life.

Nevertheless, an adult whom an impairing of his personal faculties places in the
impossibility of providing alone forhis interests is protected by the law, either on the occasion of a
specific transaction, or in a continuous manner.

May be likewise protected an adult who, because of his prodigality, insobriety or idleness,

is in danger to fall intoneed or compromises the fulfilment of his family obligations.”
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*
" French Civil Code Art. 144 : “A male, until the completion of eighteen years, a female

until the completion of fifteen years, may not contract marriage.”
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: French Civil Code A.A:1804 SECTION IX4a 77 “The minor, even though not married,
may be emancipated by his father, or, in default of father, by his mother, when he shall have attained
the full age of fifteen years.This emancipation shall be effected by the simple declaration of the father
or mother, received by the justice of the peace, assisted by his registrar.”)

- French Civil Code Art. 148 : “Minors may not contract marriage without the consent of
their father and mother; in case of disagreement between the father and mother, that division implies

consent.”)
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" French Civil Code Art. 150 : “Where the father and mother are dead or are unable to

express their intention, the grandfathers and grandmothers take their place; where there is
disagreement between a grandfather and a grandmother in the same lineage, or where there is

disagreement between the two lineages, that division implies consent.
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Where the present residence of the father and mother is unknown and where they have not
been heard from for one year, the marriage may be celebrated if the grandfathers and grandmothers,
together with the child himself, make declaration of this under oath. It shall be likewise where, if one or
several grandfathers or grandmothers give their consent to the marriage, the present residence of the
other grandfathers-or grandmothers is unknown and they have not been-heard from for one year.”

French Civil Code Art. 159 : “ Where there are no father, or mother, or grandfathers, or
grandmothers, or where all are unable to express theirintention, minors under eighteenyears may not
contract marriage without the consent of the family council.

An illegitimate child who was not acknowledged, and one who, after being so, lost his
father and mother or whose father and mother cannot express their intention, may marry before the
age of eighteen years only after gaining the consent of the family council.”

. French Civil Code Art. 182 : “A marriage contracted without the consent of the father and
mother, of the ascendants or of the family council, where this consent was necessary, may be
attacked only by those whose consent was required, or by the one of the spouses who needed that

consent .”
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French Civil Code Art. 184 : “A marriage contracted in violation of the provisions
contained in Articles 144, 146, 146-1,147, 161, 162 and 163 may be attacked either by the spouses

themselves, or by all those who have an interest therein, or by the Government procurator.”

%

" French Civil'Code Art. 185 : “However, a marriage contracted by spouses who did not
yet have the required age, or of whom one of the two had not reached that age, may no longer be
attacked :

1° where six months have elapsed since that spouse or the spouses have reached the
competent age;

2° where the wife, who did not have that age, has conceived before six months elapsed. ”

sk
* French Civil Code Art. 201 : “A marriage which has been declared void produces,

nevertheless, its effects with regard to the spouses, where it was contracted in good faith.
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1 French:-Civil Code Art. 371 =1 : "Parental authority is+a set of rights and duties whose
finality'is the welfare of the child.

It is vested in- the father and mother until the majority or emancipation of the child.in order
to protect him in his security, health and morality, to ensure his education and allow his development,
showing regard to his person.

Parents shall make a child a party to judgments relating to him, according to his age and

degree of maturity.”
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%
" French Civil Code Art. 384 : “ The right of enjoyment comes to an end :
1° As soon as the child has completed "sixteen years", or even earlier when he contracts

marriage;...”
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*
" French: Civil Code Art. 387 : “Statutory enjoyment does not-extend to property acquired
by a child through his work, or to that which is donated or bequeathed to him under the express

condition that the father and mother may not have enjoyment of them.”

sk
" French Civil Code Art. 457 : “Without that authorization, he may not, in particular,

borrow for the ward, or dispose of or encumber with real rights immovables, business concerns,
marketable securities and other incorporeal rights, or movables which are precious or constitute an

important part of the ward's patrimony.”

'\ French Civil Code 1804 SECTION VIl da 60 “The formalities required by articles 457
and 458, in order to the alienation of the property of a minor, do not apply to the cases in which a
judgment shall have directed an auction on the application of a coproprietor indivisibly. Provided
only in such case that the auction do not take place except in the form prescribed by the preceding

article; strangers shall, of necessity, be admitted thereto.”
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* Conseil.de Famille. (French: family council) is a French institution for the protection of the
interests of minors. By the Code Civil (art. 407,410) it is composed of seven members. The local
justice of the peace (juge de paix) is the presiding officer. The other six members must be relations
of the minor, chosen from the mothers and fathers side of the family respectively (three on each
side). The Code gives in minute detail rules for choosing these relations. Meetings of the family
council are held in private, five of the members constituting a quorum. The council has power to
appoint a guardian to the minor; to authorize marriage or oppose it; to audit the accounts and decide
questions concerning the minors estate. The French family council is founded on the Roman law of

tutelage.

*

* French Civil Code Art. 408 : “The judge of guardianships shall select the members of the
family council among the relatives by blood or marriage of the father and mother of the minor, in
appraising all the circumstances of the case: nearness of degree, place of residence, ages and
abilities of the parties concerned.

He must avoid, as far as possible, leaving one of the two lines without representation. But
he shall have regard, above all, to the usual relations which the father and mother had with the
various relatives by blood or marriage, as well as to the interest that those relatives have shown or

appear to be able to show to the person of the child.”

kdkok

French Civil Code A.A. 1804 SECTION IV 44 1-07 “The family-council shall be
composed, exclusive of the justice of the peace, of six relations or connexions, taken as well from the

commune where the guardianship shall be opened, as within the distance of two myriameters, half
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on the father's side, and half:on the mother's side, and according to the order of proximity in each
line.
The relation shall be preferred to the connexion in the same degree; and amongst relations

of tbe same degree, the elder to the younger.”

* French Civil Code .@.f. 1804 SECTION IV.4a 1-05 “When a child a minor, and not
emancipated, shall be without father -or mother, or guardian elected by his father or mother, or
without male ancestors, as also when the guardian of one of the descriptions above-mentioned, shall
find himself either within the case of the exclusions hereinafter described, or validly excused, the

nomination of a guardian shall be provided for by a family-council.”

ok o
" French Civil Code A.A. 1804 SECTION VIl 28 I-42 “Persons incapable of being

guardians or members of family-councils are,1st. Minors, except the father or the mother;2d.
Interdicted persons;3d. Women, except the mother and female ancestors;4th. All those who have, or
whose father or mother has, with the minor a suit, in which the estate of such minor, his fortune, or a

considerable portion of his property, is brought in question.”

French Civil Code Art. 407 : “A family council is composed of four to six members,

including the supervisory guardian, but not the guardian or the judge of guardianships.

They shall be designated by the judge for the duration of the guardianship. The judge may,
however, without prejudice to Articles 428 and following, provide of his own motion for the
replacement of one or several members in the course of guardianship in order to respond to changes

which may occur in the condition of the parties.”
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g French Civil Code Art. 468 : “In all cases where the authorization of the family council is
required for the validity of an act of the guardian, it may be substituted by that of the judge of
guardianships, where the act to be made involves property the capital value of which does_not
exceed a sum that is fixed by decree.(1000 000 F (15 300 €))

The judge of guardianships. may also, on request of @ guardian, authorize a sale of
marketable securities instead and in place of the family council where it appears to him that there
would be danger in delay, but on condition that a report be made as soon as possible to the family

council which will decide on the reinvestment.”
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) The Family Law Reform Act 1969 umiieyam 1 (1) “As from the date on which this section
comes into force a person shall attain full.age on attaining the age of eighteen instead. of on attaining
the age of twenty-one; and a person shall attain full age on that date if he has then already. attained

the age of eighteen but not the age of twenty-one.”

sk .
The Children Act 1989 aa 2(1) “Where a child’s father and mother were married to each

other at the time of his birth, they shall each have parental responsibility for the child.”
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1 The Children Act 1989 483 (1) “In this Act “parental responsibility” means.all the rights,
duties, powers, responsibilities and authority which by law a parent of a child has in relation to the
child and his property.”

Lmzuwﬁtynjmlu% 3(2) “It also includes the rights, powers and duties which a

guardian of the child’s estate (appointed, before the commencement of section 5, to act generally)

would have had in relation to the child and his property.”

sk .
Matrimonial Causes Act 1973 e 11 (2) “A marriage celebrated after 31st July 1971

shall be void on the following grounds only, that is to say (ii)either party is under the age of sixteen;”
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y SALE OF GOODS ACT 1979 3.(2 - 3) Capacity to buy and sell :

“(2) Where necessaries.are sold.and delivered.to a minor.or to a person.who by.reason
of mental incapacity or drunkenness is incompetent to contract, he must pay a reasonable price for
them.

(3)In subsection (2) above 'necessaries' means goods suitable to the condition in life of
the minor or other person concerned and to his actual requirements at the time of the sale and

delivery.”



91

6 o/ (=3 o ) * i 1 aa
Hlend aeaziulfainAmininenaasataluaf Nash v. Inman [1908] Wlinanafeiifingsy

o o

1 o = v 1 di/ dzJ v U [ 3 U 1 =8
duanilupani1sa1s9d@n IaLnn13@aa g 1@asl n1sdiNwnandeasiadldn n1sAnEI Ng
= v d‘ a = QI o [~1 o [~1 o dgl yala ] o ?/ dgl
TEUTIWENNTLIENBLATNTN LmzmmLﬂu@umuﬂﬂwwuﬁmmmmﬂﬂjmmﬂaﬁszau 1993

v

¥ 4 o o ¥ G o [ ¥ & o ?:/ A ¥
ﬁl@ﬂlﬁmm’]zﬁ'&NﬂU@ﬂ’]uﬂ’]WVI’l\i@\iﬂﬁJ"ﬂﬂﬁQLF;I’]'JLL@%V’]’J’]N@’]L‘UH?@\?QLH’]"J AU L{N@IV‘W]‘VIE

v
% o

wiudazlila@sanilud miugioad  usluannfendlaaaide idniomn 11 g0 aldiilug

a

- = — o & v o AN o A p
qus\lﬂ?m’ﬂuiuﬂ’]iﬂﬂH’lL@’]L?F;Iu’mﬂﬂjwmmm HAWAINTGD LT UABINTIATLNI LA ZH

o A 1 a v o | 1 = ¥ & o 1// dl ¥ 6 ©
RMUIUNIN LLﬁlﬂﬂ'ﬂQ’]Lﬂuz‘iuﬂq‘ﬂ’ﬁ’]Lﬂuﬁlﬂgﬁutuﬂﬁiﬂ’]ﬁ‘ﬂﬂﬂqﬁl’ﬂ\‘lE;IJLF;I’]’J PNUUNTTNHLENINA

o/ dljj A LY al yor a a d” :j/ = o a
tym’m@maL@ﬂiﬁmimﬂﬂmum’mﬂuﬂﬂumﬂ‘ummsmz@mwmwuumm@gﬂwuum

o

N1sen Wiresl Jimnan

o Aaa dgll a 2 dlo G| aa ° o ¥ ¥ 6 o
u@ﬂmnmﬁnmmnﬁmwmmummmLﬂuiumqmﬂ?z@ﬁquLL@q RLEINIEIN
[ o o v A dl o VYo s [ =
ansndnvindrtyngsdnsnu visedtyayiews swiunislaudes Tamiusichennan

'
P

(2) AANTINN 8N Saznaen bR lasuANEusaNa N TAIN17A1 WTaDaN

u

%
I e A

o0 aa % val 1 % 1 % = 1 dla o
NW?@W@WN’]?N‘V]WH@H??NLLV]uE;]LEI’]’JﬁlﬁﬁJ 4 ’ﬂﬁlq\ﬂ,ﬂ bbM 1ﬂLLﬂ ATUEUNTRUNLWRTALTINAU NITNN

o o

o

ArynyrTevane dWnDedulnssn nasdnsanflusiudunisduasdnynusenu

[

1
o

doutianssnaw natmiuldnan de 1. uaz 4o 2. ina1ald Aedypyndls
dl o o o ¥ @A 3| [ Y o o ! 4 b4 % 1Y & 4
Naafunindausesdindinetailunagniuuesliisdudofiensls uusddiondas il

AnenTulamuLITqRANIIZIAY

&
Here a tailor sued a minor.to whom he had supplied clothes, including 11 fancy

waistcoats. It was decided that, as the minor was an undergraduate at Cambridge University at the
time, the clothes were suitable according to the minor's station in life. Unfortunately for the tailor,
however, it was further decided that they were not necessary, as he already had sufficient clothing.
Minors are only under a legal obligation to pay for things necessary for their maintenance although
even then they will only be required to pay a reasonable price for any necessaries purchased - so no

contact was enforceable.
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*
MINORS’ CONTRACT ACT 1987 CHAPTER 13, 3. (1) Where :

(a) a person (“the plaintiff”) has after the commencement of this Act entered into a

contract with another (“the defendant”), and

(b) the contract is unenforceable against the defendant (or he repudiates it) because he
was a minor when the contract was made,
the court may, if it is just and equitable to do so, require the defendant to transfer to the

plaintiff any property acquired by the defendant under the contract, or any property representing it.

** LESLIE LTD V SHEILL [1914] :

A minor who lied about his age to obtain a loan could only be forced to return
the cash he borrowed. Sheill failed to repay two cash loans he had obtained by falsely
claiming to be an adult. The contract was not enforceable (not for necessaries) so the
lender asked for restitution of the money on other grounds, including that Sheill-had

committed the tort of deceit (fraudulent misrepresentation).

The English Court of the King’s Bench held that: Sheill could not be sued for deceit
because that would make a minor indirectly liable for an unenforceable contract. The court could
only order restitution if the lender could prove Sheill still possessed the actual notes and coins he

had borrowed.
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] German Civil Code (BGB) Section 1631

“(1) The care for the person of the child includes without limitation the duty and the right

to care for, bring up and supervise the child and to specify its abode.

(2) Children have a right to non-violent upbringing. Physical punishments, psychological

injuries and other degrading measures are inadmissible.

(3) The family court is to support the parents, on application, in exercising care

for the person of the child in suitable cases.”



96

3.1 ANNUNNLLASTENTDIGLENT

=

ﬂ@:mmﬂgumaLLqumﬁu@ﬁmLﬁhﬂ 2002 (German Civil Code : BGB)

' 1
* o  ea a a a a @ A

Nm97 1 rynAdn “AviesynasEHEURRLATUNANaNAgtan” HAanNiedn tanudu

@ a

v A
=

WresAnBuazutinNsusiiaNT  TAnBuazninIuTnAsANsTunug L inifluyArand

49

a a £ Q} a A £ dl (<3 Yo ¥
Ansuazutinnaungeae ansuaruinivevanasladuannduasesiniasdaangnuung
2 1a v Y A o a 1R il/ < ¥
wiiusinannsanfesiaanasneaz il HuumygiRvesngunig  winenssiuiniu udu
AINAINITORATN I MANT U IEnN s gnAAaTa N uNae Uil Gelaasialiudia

=2 ya a < A & g A & ya ay o
nnganAilug [ansnaeng v g lAnuzagiand aundagiendazannn lianssqesaies
16 Tanunsanvizafiewiaunasadyiendavfeananiinnguadiendisnisdudousnyana
(Personensorge) _Maznind@ugavfiend(Vermoegenssorge) . N13AUARUAIUAILAAA
Tun  nessralvian nslinasing nasdnsanenung nisliAranEugen3eanIsansa

nI/ 4 d‘ dl o a v a + ! I
aundsaau n9eanlsanEesnsldmealuwanuimig pnsldtuianszln n1gdnans
ANFew  N1snNAUMNANIANALINeULINA W nnsguaiuninedw  Téun nasuiy

FNENINTRLLATNINALFE Teed L an L

3.2 nMsusTqilnae

Uszaaanguaneunaieesiu (BGB) 11m9 2 tauali i nnsussqiiniazasisy

dl Zj/ = =N a r** o o aln v 1 = an
\HeyanatiuNany 18 Tisysnd leaunitipuaiunamg 2 Jldnanifinisussqiiininy

kTl

%

Tnanisanss wasllldinatyniflunangiau o MityalRnennIugsgiRan1asivenuiiean

[

v 1
o

UNTIAAINNIASY 2 A9 NMIUTIQTEANNNLANNY NN UNLLDTHUAIH R AL AL

flendiang gy 48 diayand

*
" German Civil Code BGB Section 1 “The legal capacity of a human being begins on the

completion of birth.”

sk
German Civil Code (BGB) Section 2 : “Majority begins at the age of eighteen.”
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&
German Civil Code BGB Section 1303 :
“(1) A marriage should not be entered into before the parties reach the age of majority.

(2) The family court, on application, may grant exemption from this provision if the

applicant has reached the age of sixteen and his future spouse'is of full age.

(3) Where the legal representative of the applicant or another person with care for the
person of the child objects to the application, the family court may grant exemption only if the

objection is not based on weighty reasons.”

(4) If the family court grants exemption under subsection (2), the applicant no longer
requires the prior consent of the legal representative or of another person with care for the person of

the child in order to enter into marriage..”
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* German Civil Code (BGB) Section 1626 : (1) “The parents have the duty and the right to
care for the minor-child (parental custody). The parental custody includes the care for the person of
the child (care for the person of the child) and the property of the child (care for the property of the
child).

(2) In the care and upbringing of the child, the parents take account of the growing ability
and the growing need of the child for independent responsible action. They discuss questions of
parental custody with the child to the extent that, in accordance with the stage of development of the

child, itis advisable, and they seek agreement.

(3) The best interests of the child as a general rule include contact with both parents. The
same applies to contact with other persons to whom the child has ties, if maintaining these ties is

beneficial for its development.”
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K German Civil Code (BGB) Section 106 “A minor who has reached the age of seven has

limited capacity to contract under sections 107 to 113.”

** German Civil Code (BGB) Section 2209 : “a minor may only make a will upon reaching

the age of sixteen. Upon reaching sixteen a minor can make a will without obtaining the consent of

his legal representative”

kksk
German Civil Code (BGB) Section 11 “A minor child shares the residence of its

parents; it does not share the residence of a parent who lacks the right to care for the person of the
child. If neither parent has the right to care for the person of the child, the child shares the residence

of the person who has this right. The child retains the residence until it validly abandons it.”
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%
" German Civil Code (BGB) Section 1821 (1) “ The guardian requires the approval of the

family court:
1. for a disposition of a plot of land or of a right in a plot of land;

2. for a disposition of a claim that is directed to the transfer of the ownership of a plot of land or
to the creation or transfer of a right in a plot of land or to the release of a plot of land from

such a right;

3. for a disposition of a registered ship.or ship under.construction or of a claim that is directed

to the transfer of the ownership of a registered ship or ship under construction;
4. for the assumption of a duty to make one of the dispositions set out in nos. 1 to 3;

5. for a contract which'is. directed at the nongratuitous acquisition of a plot of land, a registered

ship or ship under construction or a right in a plot of land.

(2) The rights in a plot of land in the meaning of this provision do not include mortgages,

land charges and annuity land charges.”
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i German Civil Code (BGB) Section 1633 “The care for the person of a minor child that is

or was married is restricted to representation in the personal matters.”

sk
" German Civil Code (BGB) Section 8 (2) ~"A minor who is or has been married may

independently establish and terminate residence.”
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3 German Civil Code (BGB) Section 1857 “The directions of the father or the mother may

be cancelled by the familycourt if compliance with them would endanger the interest of the ward.”

sk
German Civil Code (BGB) Section 108 “(1) If the minor enters into a contract without
the necessary consent of the legal representative, the effectiveness of the contract is subject to the

ratification of the legal representative.

(2) If the other party requests the representative to declare his ratification, the declaration
can only be made to the other party; a declaration or refusal of ratification made to the minor before
the request of the other party is ineffective. The ratification may only be declared before the expiry.of
two weeks after receipt of the demand; if ratification is not declared, it is considered to have been

refused.

(3) If the minor has become fully capable of contracting, the ratification of the

minor takes the place of the ratification of the representative.”
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JUDGMENT : Gillick v West Norfolk and Wisbech Area Health Authority and another

LORD BRIDGE OF HARWICH. My Lords, the prelude to the proceedings from
which this appeal arises was an exchange of correspondence between the present respondent,
Mrs Victoria Gillick, and her-local area health authority-in which she sought, but failed to
obtain, an assurance that.in no circumstances would any- of her daughters when under 16 be
offered contraceptive -advice or treatment. Mrs Gillick now has her declaration against the
health authority, from which it does.not appeal. | should suppose that in such a family as Mrs
Gillick's the possibility of any-of her daughters under 16 seeking to use contraceptives
secretly was in any event so remote as to make the issue in the proceedings against the health
authority purely academic. But what prompted.the correspondence was a memorandum of
guidance (to which I will refer simply as ‘the memorandum’ ) on the subject of contraceptive
advice and treatment for children under 16 issued to all health authorities by the present
appellant, the Department of Health and Social Security (DHSS). The terms of the
memorandum are set out in full in the speeches of my noble and learned friends Lord Fraser
and Lord Scarman. The memorandum has been declared by the Court of Appeal to be
contrary to law and it is that declaration that gives rise to the only live issue in this appeal. It
is against the ethos expressed in the memorandum that Mrs Gillick's crusade, as my noble and
learned friend Lord Templeman aptly calls it, is primarily directed. ~Throughout the hearing
of the argument in the appeal and in subsequent reflection on the guestions to which it gives
rise | have felt doubt and difficulty as to the basis of the jurisdiction which Mrs Gillick
invokes in her claim to a declaration against the DHSS. If the claim is well founded, it must
surely lie in the field ‘'of public rather than private law. Mrs Gillick has no private right which
she is in a position to assert against the DHSS. But the point 'which troubles me has nothing to
do with the purely procedural technicality that the proceedings were commenced by. writ
rather than by application for ‘judicial review. | agree that no objection has been, nor could
now be, raised on that ground. My difficulty is more fundamental. | ask-myself what is the
nature of the action or decision taken by the DHSS in the exercise of a power conferred on it
which entitles a court of law to intervene and declare that it has stepped beyond the proper

limits of its power. | frame the question in that way because | believe that hitherto, certainly in
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general terms, the court's supervisory jurisdiction over the conduct of administrative
authorities has been confined to ensuring that their actions or decisions were taken within the
scope of the power which they purported to exercise or conversely to providing a remedy for
an authority's failure to act or to decide in circumstances where some appropriate statutory
action or decision was called for. Now it is true that the Secretary of State for Health and
Social Security under s 5(1)(b) of the National Health Service Act 1977 has a general
responsibility for the provision within the national health-service of what may be described
shortly as family planning services. But only in a very loose sense could the issue of the
memorandum be considered as part.of the discharge of that responsibility. The memorandum
itself has no statutory force whatever. It is not and does not purport to be issued in the
exercise of any statutory power or in the performance of any statutory function. It is purely
advisory in character and practitioners in the national health service are, as a matter of law, in
no way bound by it. Inthe light of these considerations | cannot, with all respect, agree that
the memorandum is open to review on Wednesbury principles (see Associated Provincial
Picture Houses Ltd v Wednesbury Corp [1947] 2 All ER 680, [1948] 1 KB 223) on the
ground that it involves an unreasonable exercise of a statutory discretion. Such a review must
always begin by examining the nature of the statutory power which the administrative
authority whose action is called in question has purported to exercise,-and asking, in the light
of that examination, what were, and what were not, relevant considerations for the authority to
take into account in"deciding to exercise that power. It is only against such a specific statutory
background that the question whether the authority has acted unreasonably, in the
Wednesbury sense, can properly be asked and answered. Here there is no specific statutory
background by reference to ‘which the " appropriate Wednesbury questions could be
formulated. " The issue-by a department.of government with administrative responsibility in a
particular field of non-statutory guidance to subordinate authorities operating in the same field
is a familiar feature of modern administration. The innumerable circulars issued over the
years hy successive departments responsible in.the field of town and country planning spring
to mind as presenting a familiar example. The question whether the advice tendered in such

non-statutory guidance is good or bad, reasonable or unreasonable cannot, as a general rule,
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be subject to any form of judicial review. But the question arises whether there is any

exception to that general rule.

Your Lordships have been referred to.the House's decision in Royal College of
Nursing of the UK v Dept of Health and Social Security [1981] 1 All ER 545, [1981] AC 800.
The background to that case was exceptional, as only becomes fully clear when one reads the
judgment of Woolf J at first-instance (see [1981] 1 AlFER 545). The Royal College of
Nursing (the RCN) and the:DHSS had received conflicting legal advice whether or not it was
lawful, on the true construetion of certain provisions of the Abortion Act 1967, for nurses to
perform particular functions.in the course of a novel medical procedure for the termination of
pregnancy, when acting on the orders and under the general supervision of a registered
medical practitioner but not necessarily in his presence. The RCN had issued a memorandum
and a later circular to its members to the effect that it was not lawful. The DHSS had issued a
circular advising that it was lawful. The desirability of an authoritative resolution of this
dispute on a pure question of law was obvious in the interests both of the nursing profession
and of the public. The proceedings took the form of a claim by the RCN against the DHSS for
a suitable declaration and the DHSS in due course counterclaimed a declaration to the
opposite effect. As-Woolf J pointed out, neither side took any point as to the jurisdiction of
the court to grant a declaration. Woolf J himself felt it necessary to raise and examine certain
questions as to the locus standi of the RCN to bring the proceedings and as to the propriety of
their form. He answered these questions in a favourable sense to enable him to decide the
disputed question of law on.its merits. No technical guestion bearing on jurisdiction attracted
any mention in the Court of Appeal (see [1981] 1 All ER 545, [1981] AC 800) or in this
House. In the litigation-the original conflict between the parties-was reflected in.a conflict of
judicial opinion. On a count of judicial heads a majority of five to four favoured the RCN. But
by a majority of three to two in your Lordships' House the DHSS carried the day and obtained
the declaration it sought. Against this background it would have been surprising indeed if the

courts had declined jurisdiction.
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JUDGMENT : NASH v INMAN (1908)

This case is undoubtedly one of difficulty and also, | think, one of importance. It is
an action by a tailor against Mr..Inman, who was at the date of the transactions in question an
infant. There were no pleadings in the action. There-was merely a writ and an application
under Order XIV., and the action was adjourned into Court, and came on for trial before
Ridley J. and a special jury. In substance the position is this: The plaintiff sues the defendant
for goods sold and delivered. The defendant pleads infancy at the date of the sale, and his plea
is proved. What is the consequence of that? The consequence of'that is that the Infants’ Relief
Act, 1874, becomes applicable. Under that Act all contracts for goods supplied are absolutely
void, the only exception being contracts for necessaries. Then s. 2 of the Sale of Goods Act,
1893, provides as follows: ‘Capacity to buy and sell is regulated by the general law
concerning capacity to contract, and to transfer and acquire property.” That, of course,
includes the Act of 1874. Then follows. this proviso: ‘Provided that where necessaries are sold
and delivered to an infant, or minor, or to a person who by reason of mental incapacity or
drunkenness is incompetent to contract, he must pay a reasonable price therefor.” The section
then defines necessaries as follows: ‘Necessaries in this section mean goods suitable to the
condition in life of such infant or minor or other person, and to his actual requirements at the
time of the sale and delivery.” What 1s the effect of that? The plamntiff sues for goods sold and
delivered. The defendant pleads infancy. The plamtiff must then reply, ‘The goods sold were
necessaries within the ' meaning of the definition in s. 2 of the Sale of Goods Act, 1893.” It is
not sufficient, in my view, for him to say, ‘I have discharged the onus which rests upon me if
| simply show that the goods supplied were suitable to the condition in life of the infant at the
time.” There 'is another branch of the definition which cannot be disregarded. Having shown
that the goods were suitable to the condition in life of the infant, he must then go on to.show
that they were suitable to his actual requirements at the time of the sale and delivery. Unless
he establishes that fact, either by evidence adduced by himself or by cross-examination of the
defendant’s witnesses, as the case may be, in my opinion he has not discharged the burden

which the law imposes upon him. Our attention has been called by Mr. McCardie, in his very
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able and learned argument, to a number of authorities going back for a very long period,
which he said established that the burden on a plaintiff who supplied goods to an infant was
simply to show that the goods were of a elass which might be necessaries, having regard to
the position in life of the defendant and his family, and that, unless the judge withdrew the
case from the jury on the ground that the articles in question could not be necessaries, it was
for the jury to find as a matter of fact, Aye or No, were these articles necessaries? It had
never, he said, been the law that the plaintiff was required to go into the question, which
might present great difficulties, of whether or not the goods were actually required by the
defendant at the date of the sale, or, in other words, to say what was the state of the
defendant’s wardrobe at the time when the goods were ordered. T think there is very great
force up to a certain paint in that argument. But it must be remembered that the law on this
subject has been developed and altered in the course of the last century. It was until quite
recently doubted whether it was even admissible to prove that the infant was supplied with
goods of the class--being goods which might properly be necessaries--at the date when the
contract was made, so that he really did not want any.more. It was not until the decision of the
Divisional Court in Barnes v. Toye in 1884, overruling the direction given by A. L. Smith J.,
that it could be said to be at all established that that was even admissible evidence unless you
went further and proved that the plaintiff knew he was sufficiently supplied. The point arose
again in Johnstone v. Marks before what was no doubt a Divisional Court, but it was
composed of three"members of the Court of Appeal, Lord Esher M.R., Lindley L.J., and
Lopes L.J. In that case the county court judge had rejected evidence to prove that the
defendant was sufficiently supplied with clothes at the time of the sale. Lord Esher said: ‘I am
of opinion.that the evidence was improperly rejected. It lies upon the plaintiff to prove, not
that the ‘goods: supplied belong 'to ‘the.class of necessaries as: distinguished ‘from that of
luxuries, but that the goods supplied when supplied were necessaries to the infant. The
circumstance that the infant was sufficiently supplied at the time of the additional supply is
obviously material to this issue, as well as fatal to the contention of the plaintiff with respect
to it.” Lindley L.J. said: ‘If an infant can be made liable for articles which may be necessaries
without proof that they are necessaries, there is an end to the protection which the law gives

him. If he has enough of such articles, more cannot possibly be necessary to him.” Although it
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may be true that the language which I have just read from the judgments of Lord Esher and
Lindley L.J. goes further than was absolutely necessary for the decision of the case, that
language is perfectly clear and unambiguous, and seems to me to be logically involved in the
definition of necessaries. After those two decisions there was passed in the year 1893 an Act
of Parliament which defines, in a manner that admits.of no doubt, what are those necessaries
for which, and for which alone, an infant can be made liable on assumpsit, and that definition
in terms includes the second.element which Lord Esher and Lindley L.J. said was involved in
the term ‘necessaries,” and the burden of proving which, they said, rested on the plaintiff. That
being so, how does the matter stand? The plaintiff called evidence to prove the delivery of the
goods. It is not of course contended, and it could not be contended, that the infant would be
liable for the credit price or for the cash price of the goods, because by the terms of the statute
he is only liable for a reasonable price, but that is a subsidiary point. There being no
pleadings, the infancy of the defendant was not admitted, and the father was called to prove
the date of his son’s birth. There was no cross-examination as to that, and the infancy is not
disputed. Then he went on to give evidence, which was quite clear and explicit and was not
shaken in cross-examination, that the infant, who was an undergraduate at Cambridge, and
had just gone up to the university when these goods were supplied, was in fact supplied with
clothes suitable and.necessary and proper for his condition in life, and for his position as an
undergraduate of Trinity College, Cambridge. The learned judge ruled as a matter of law that
there was no evidence fit to be submitted to the jury that these articles, or any of them, were
necessaries within the meaning of the statutory definition, and, thinking as | do that there was
no evidence in support of that which was a necessary-issue, | cannot say that the learned judge
was wrong. in the view which he took. We have scarcely heard any suggestion that there was
even a scintilla of evidence to support that which is an affirmative issue, that the goods were
suitable to the requirements of the infant. Nay more, | think, if the matter had been left to the

jury, and the jury had found that they were

suitable to the requirements of the infant at that time, and application had been made for a
new trial, it would have been the duty of this Court to grant a new trial on the ground that

there was no evidence to support the verdict, and that it was perverse. Under these
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circumstances it seems to me that this appeal fails, and that there is no ground for interfering

with the judgment which was entered for the defendant.
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