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# # 5086012134 : MAJOR LAWS

KEYWORDS : TRIPS AGREEMENT / PATENT/ COMPULSORY LICENSING
PEARUNYA POTISATHIAN: FLEXIBLE MEASURES UNDER ARTICLE 31 OF
TRIPS AGREEMENT AND ACCESS TO MEDICINE: THE STUDY OF THAILAND'S
COMPULSORY LICENSING. THESIS ADVISOR: ASSOC. PROF. SAKDA
THANITCUL, 185 pp.

The problem of access to m w f problems of public health systems

in Thailand grounded from the pii medicine w igh to afford by the Government
e —

for many poor patients while iice.of medicine high is the patents

that protect those medicin s have the exclusive rights to
prevent or hold third parti it ) & patents. When there is no competition,
the manufacturers of the pa can-pil e ot - wn discretion.

The Agreement on Tgad n al Property Rights or TRIPS

Agreement under the framew \\ atiop, which requires the Members

of World Trade Organization ob, eg -_:--:--av-' tthe i elleetual properties including patent,

provides the flexible measures o f&i€: atrol the monopoly in order that the

.-f : i

Members can provide h The M ||, Health of Thailand has

chosen the compulso % " e Patent Act B.E. 2522
(amended in B.E. 2535 a I

Article 31 of TRI j g priced medicine so
that patients Ilvmﬁ‘gﬁg ﬂi‘l‘n ﬂgc ﬁiﬁi are covered by the
national ra to essential @rligs without any
expenseﬁ%ﬁﬁqﬂnﬁmﬁﬂﬁﬁ ggv through the

Government Pharmaceutical Organization.

B.E. 2542) which is came fromm\e flexible measures under

During implementing such compulsory licensing, the Ministry of Public Health and the
Government Pharmaceutical Organization have to comply with all conditions under Article 31 of
TRIPS Agreement. And after the study, it is founded that the said entities complies with all

conditions under Article 31 of TRIPS Agreement in implementing such compulsory licensing.

Field of Study: Student’s Signature

Academic Year : 2009 Advisor's Signature A OUn )3,
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' Gharter of the"United Nations
Article 1
The Purposes of the United Nations are:
3. To achieve international cooperation in solving international problems of an economic,
social, cultural, or humanitarian character, and in promoting and encouraging respect for
human rights and for fundamental freedoms for all without distinction as to race, sex,

language, or religion; .......
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TUFITN A.A. 1966 (International Covenant on Economic, Social and Cultural Rights

1966)

n3ANAIREN slldInN AN URRAN e NdNLsIAd AN ANENaLATIETA

Aann uazdmuasen Usnglude 2 dansedrdniaguleidn fgnaiiusnsiilunisAnnses
)
" Frederick M Abbott, £The ‘Rule of ’[?Jela§_on’ and the right to health: Integrating

human rights and competition pranciples-in théjppntext of TRIPS,” in Thomas Cottier et al

(Ed.) Human rights and international'frade (Oxfori@’giford University Press, 2005), p. 280.

19

Article 12

1. The States Parties to the present Covenant recognize the right of everyone to the

enjoyment of the highest attaipable standard of physical and mental health.

2. The steps to be taken by the States Parties to the present’Covenant to achieve the full

realization of this.right shall include.those necessary.for.

(a) The provision for the reduction of the stillbirth-rate and of infant mortality and for the

healthy development of the child;
(b) The improvement of all aspects of environmental and industrial hygiene;

(c) The prevention, treatment and control of epidemic, endemic, occupational and other

diseases;
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A.A. 1966 (International Covepantion Ci\}il and F'?_olifical Rights 1966)
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NAN9TNENS NTRTIRA (right to life) AstiindanniNaesAnauyweaulilude 6 Al

“Article 6 e FEN=

4

1. Every human being hasjﬁe inherent right to life Thisrghitshallibe protected by law. No

one shall be arbitrarily débrived of his life.”
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(d) The creation of conditions which would assure to all medical service and medical
attention in the event of sickness.

*® Committee on Economic, Social and Cultural Rights, Substantive issues arising in
the implementation of the international covenant on economic, social and cultural rights
General Comment No. 14, paragraph 12, E/C.12/2000/4, 11 August 2000 [Online] Available
http://www.unhchr.ch/tbs/doc.nsf/(Symbol)/40d009901358b0e2c1256915005090be?Opend

ocument [18 December 2009].



53

a a

21 A A P ,  Aa = ) o o @ Y
@Wﬁiu@ﬂﬂﬁw nNaNIAe 3J°II@‘1JL‘IIIF]IHﬂ’]?L‘II’mQEI’W’JEITJmL‘V]’]‘Hu b EI’W]’]MPL"J?ZQL?JQZ&— VU6

o ¥ o Ak oy A A o o 9 = | aa oy & =
ANUU 'E'I‘iﬂ']ﬂr"Nm'ﬂ\iﬂﬂ{]ulﬂﬂLW@Lﬂuﬂ@ﬂﬂﬁ\zﬂuel)uﬂ’]ﬁ\m’]ﬂ\‘lﬂqqmﬂﬁm[51ﬂrJEl AITANONNIANTNNT

Tunnstlesiuiildinnsldansreaenaudnrined@nslunsdnieendaed@n asananaalian fausd

1as

nouNIeANENYrETUAzynRanIziy yniwenau wiigAdudndnilesdlaanauainnis

dS

NIENIALLHARNDUDILANTLAE]

andaatnednedu aziulian wwaanuAalunsduasasansisniga u

FuzAnsuyseruduNugiu IanudrAnnaieunisfi feluesAnisnisAnlan Aweitaduan

AN waAnNAnilsae” luaf European Communities — Measures affecting asbestos

and asbestos containing product (ﬁiﬂiﬂ@%ﬁiﬂﬂd’] AaAsbestos) TailanszdAnyinadainl

o

=
1

AR AsbESiosaldatuiin NI wagaanngmneundn 918 deaen

] v a a o rdlczl = G| ! dl = [ % dlail/ | a G|
Wduarldle i uarnandtusiat lgidudaiszney Wasaninangunadadi lediudu

v U
anwmndAnyreslsanzid ua® gt Tulisaiichlon Lmzﬁﬁﬂ%ﬁmwmzimﬁLﬁm@qﬂlﬂﬁu

q

% ! Y a 9/¢QI = ';l . i Y a ] &
La9N21 2,000 AL Iﬁ?_l?.l’ﬂWW’leLﬂL?Nﬁu%usluﬂﬂﬁ. 1998 i aupuAauadafinnsaaAnig

[ 1 oI/ 1 ai u|/ Y, i B | o % a a o s
n19AnTan natamelfaAadn ﬂ’]i‘V]BJ’J\‘]Lﬂ’&ﬁWNN@W °l|’18 d9pan unduaz g ladin waznana s
t:ll-t:l a | J -
NN lenuug quﬂimﬂuuu mmmmmmﬂm GATT t}ﬂ mmmuu miﬂﬂjmmmﬁ*muﬂu

atl I'Nﬁ@ﬁ Lu‘ﬂ\‘i@’m‘lﬂﬁﬂﬂ'l‘i_lﬂllﬂ'?ﬂ‘ﬁ@ﬂ’lﬂﬁLLZW ﬂ"m?hlL@El\‘]ﬁ]‘ﬂﬁﬂlﬂWWﬂ@wﬂﬂiu?wﬂUVIﬂ@N‘iUi@

~

ﬂiwmﬂuﬂiiﬂmmemuﬂmmum\um 10l Panel eugnan ﬂgummmdmmm lu

=y

mmm?wmLﬂumwums@ymmmmmmmmwmmwwﬁ zﬁ“rm' di7a N nelside XX (b) 1a4

ANHANAY GATT™

Z Helger Hestermeyer, Human rights andithe WTQO:/ The case of'patents and access

to medicines, p. 116.

* World Trade Organization and World Health Organization, WTO Agreements and

public health (Geneva: WTO Secretariat, 2002), p.82.

* GATT - Article XX : General Exceptions

Subject to the requirement that such measures are not applied in a manner which
would constitute a means of arbitrary or unjustifiable discrimination between countries where

the same conditions prevail, or a disguised restriction on international trade, nothing in this



54

TulAauiueNew A.A. 2000 Panel 3Hasu91 NINESILAZNNIATNNTEN N LS

lefusananadndasndunInANAnad GATT da XX (b) Aa uuinsn1snandludniunig

o & A A

ANAIDITANVTRAININTBINY1E] A0 vive N1 wilsaniwauintavenssnillea Appellate

Body W& Appellate Body AFAAUAREUATN Panel

£
a o

wanani gedsngniednasesd@nslunisidineenluasunnagszndng
Uszinedue 8n 1w mndoyanainadidosdasaaanivaz@nsuyme e (Universal
Declaration on Bioethics and Human Rights) PYAIDIANTANTN ANLVA1ERT LAZTRUFTTNWI

antlszmnans (UNESCO) lneiseyFludia 14.2 (2) Wiatgpnuiuiateusdedianniugunin 398
o

anszdnnydn madhivenuaznissnEana i uavSlugu

1
1%

tzll 1 < s 2 nﬂl “, a a [ A o/ a t:ll
QV]ﬂ@’]’JN']’QZLMullﬂQW LN@ﬂ’]?ﬁQNﬂ’j"rﬂ\‘i@Wﬁlu%ﬁWﬂ@u%qﬂﬁﬂéﬁy’]ﬂuLﬂ ZN‘VI

Tiunenau asnansznuseanaitngs dinde Tiugaintese @M nEITULAY LWIAINAR

a a

1 v 7 — Yl 12 1
IuﬂﬁiﬁquﬁuﬁﬂLi_l‘?*ﬂ‘uLﬁﬂmwdwaw‘ﬁﬁmmﬁwﬂLﬁ,m% InganzuuIANNAANdN Andlunis

k4 1

Lﬂ]qﬂ\iﬁlqﬁ‘ﬂﬂqtﬁ‘ﬁ ﬂﬁ“ﬂ@%ﬁiu@‘ﬁﬂ’?WﬂuﬁNﬂNﬂﬂiﬂ”L‘ﬂujUS cogens ﬁl‘ﬂ\‘]ﬂﬂmuﬂﬂ'ﬂmﬂﬁiu

u

mwmuvmﬁmmﬁ ‘Viﬁ‘@'&‘V]ﬁ‘V]’]\‘lﬂ'ﬁ?ﬂ’] MQ’BEJW{L?J‘LL ATUENITNNNTANTNUBEITUWAITN R LA

q

]
a

woasnsnd unsdiunmsnstiadi T aiaas s malnglf anuaeuniied < Tuflsensufusi
lanmundnuywesssndn  edluduniinsddiansedin anglunisdifeenaadudng

1
ada y

= | | | % 24
Nuwﬂmumuwuﬁ’m%muﬁﬂ Lﬂuﬂ‘ﬂ Y161 mu@gmu@mm@ﬂ?ﬂmum\im?m...

Lmemﬂmﬂ?ﬂummumnmq 34NaLﬂuﬁ@wmnmuiumiﬂdmﬂmmmmaﬁ

ﬁwﬂ"umum’mmﬂm TRlPS Eant ﬂ’]ﬁ“i.lﬂﬂ‘].ll‘ﬂ'&%ﬁﬁl’m@%ﬁ‘]_lﬁﬁ LW@@Nﬂ?@QNYIﬁIMﬂ’]?L‘H’mQHW

Fnenlem

Agreementashall be construed to prevent the adoptionlonenfercement by lany contracting
party of measures:

(b) necessary to protect human, animal or plant life or health;

# AENIINNIIANTN UHETURVNTIR, WDAIN12IAUTNITUNIIANENUHETULNTNA

nedlanAsnsileAulEans @FJ’]‘I.I@\?‘]J?“’LVIﬂiVIEILL@“’ﬂ’]?ﬂﬂﬂuQ’m@M?ﬁﬂLN?ﬂ’] 2550 [Online]

Available at http://www.nhrc.or.th/news.php?news_id=2232 [19 §131AN 2552 ]



55

a a o

a [~ = a ala
3.1.3 ﬂ’IiWQ’l‘im’lﬂizLﬂuﬂfy‘lii']ﬂ’}‘i‘l,ﬁl'\ﬂ\‘lEl’l‘iﬂ‘]:l’}iﬁ‘ﬂ‘i/luﬂ‘l/lﬁ‘].lﬁl‘i

L4 o 1
ANATRIlUAIANITTEUINNLszInA

Usziauiloymniadnteennl@nsiinaia ldandudszisunianududen mwanles
mmummﬂ@ Asan waznguang wariannuiiaadesiunaangu ludraziiluniniy vve

nmaangu wazdidduilyvinialudsewmaladsewmanilaring wsifiuilgyuisedusendns

Usena Ing1Zan1uen AN LL@ZW]’]N@’]N’]?QVI’]\?Qﬁ]@’]ﬁﬂ??ﬁ‘ﬂﬂ\iﬂizmﬂlﬂ"]\‘i"] Tulanly

]
=

ay v a = °© o o o o %
uimmmwm‘luﬂ?:mﬂmmwmmm@ﬂixmﬁwwmuﬂw@m

a8
[3
N

Wineuiu watlymiaanain
Wil Uszmeimuudaftszaudoynaduin Jaqiuesdnisseudnadsuinasiie ladnandu
asAnIninddunneiloynlan suaanalan avildsai i@ asfinnsaundalan vTeasAnig
' Y 19 o o dl = - o =2 o o X o a
sznangdsemeanlldldssduisuiaaug aspseninaeaeandAnreslo il uaraiiiunismn
Ll aca 1 :J/ U 1 % o =K a o
wuaneufi la oy tnedsni gaed® wslatmscbazineden wipa sl uatuayunisfneade
WelFlduuaniautlatloyv s ldidazansoeenmasiiansnn Aneuuamicudlatloymn

mil,%’ﬁﬁqmﬁqmsﬁ@ﬁimwmmﬁmﬁ:mm_‘_lg‘immzﬁﬁﬁum LAY IUAIANITNRNUNLB N

\ -

sEnINUszinA " )

i

’ﬂ\‘lﬁﬂ’]‘i“i‘yﬂ%'}\‘iﬂﬁ‘umﬂﬁ‘wﬂﬂiﬁﬂ’]ﬂﬂﬂﬁﬂﬂu'}ﬁ\?’]uimﬂﬂfJWNZ‘ﬁF”IELILLﬂ‘]jﬂ_IV’m’]‘J‘

'
a

Liﬂﬂ\‘i&l’]?ﬂ‘]&fqtiﬁ ‘vmmmmmmnmmum@mmumm@mmmm InelanieatNgEandaeu

ﬁﬁm’iﬁmmﬁm:Nmmﬂummﬁmimmmmimﬂ@ .@mmi@muﬂi@ﬂ (World  Health

Organization) e

msAansAtienaaseIAnIsarIdelan lassangisyasfuantyd 4 deznns 1oun

1) neadrepndnudalisriulauasuanvesilssinasiie 2) nsiianisdnteendndu 3)

nsdiudgaRnininuazan s s L e ez d) Rardeaaanag e et NANRANNA LAY

I

ulgunasuenreseyAniseniitlanieanainardesdiniefuAsesdyiainsidulsgeladiuiy

1%

nsddauazimunen siuds fanesdnidfenadindudouniiere§@nanumaauy tasen
P2

anfluldlaauan ualnany inFadlianiuanndnnad TRIPS | Aslip 1@ Ayag19gesianns

1nilasanansniga”™

q

TusneeuzesauenssunITnIngaun19tloyoyn winnIsu waza1871744 U183

avAn1auNelan (Commission on Intellectual Property Rights, Innovation and Public

® WHO Mission, Improving access to medicine in Thailand: The use of TRIPS

flexibilities, (Report of a WHO Mission, 2008), p. 5.



56

Health) tinanafanisuflaifoyunisdnteen dsennsuilena nasldunsnistianeuniuda 31
299A270ANAS TRIPS Tnaanuznssunislananalilusasiudn devimaaundnasAninisdnlan
annsnldunnsnistieduld@nsinamauanisaisisugelsd ldrasidundniuienla™
% y y v 4 va % . y
wana1n lunisdszguadarieuidalan AXsn 59 TANN19AIALENINIBAIBA ST 044
WIRNI9N wazninedduneiloyoyn (Intergovernmental Working Group on  Public  Health,
Innovation and Intellectual Property) 1t wazlun191lsvguaasnnizineu 1ladun 4-8 suanax
W.A. 2549 sziinluniadndeeninulsani@nsiinsduases Aldgniiunfiatsnn waziinig
£% '3 o ] A o 3 1 r-‘ll a %
iaua liesdniseuniialandonilanuasdnissengddilssmadu uanaunumluniaasuaing

pNANNTaunLszmAsnge I ld8aRInIsE e UAThATINANAY TRIPS
-
dgl a o o = %:/ i~ 14
wananil NAasaaaeridalant 60.30 (WHA.60.30) luntsdszauaish 60 15

= 1% Y Yo 1 o o ! A o & ' zﬂl o vl
L'a‘?;lﬂ?’ﬂﬂsl‘ﬁBﬂ@qu"‘lﬁlﬂqﬂﬂm‘vﬂﬂﬁﬂWi"ﬂu’]mﬂtf\m ,;:mumnummmﬁzmwﬂi:mﬁ@w] AR lHHNNg
o a 9. 1 IJ" dl & & Ly S '
atuayundnisuazulueie it smaAni e DdszasaasldssTamiannuinsnistinneu

FANAINANAY TRIPS UazAgANanadsgulazinman| adaasunisdnnandasineisiigg

= @V vy i = o py D o a
sﬁ\‘lﬂ’i‘ZVl?Q\?@qﬁqﬁ‘m@ﬂﬂl‘ﬂ\ﬂi’mﬂiﬁﬂ‘@\ﬂl’ﬂﬁ]@ﬂ@ﬂﬂ_q?@uqﬂﬂiﬂﬂ LW@IMNﬂ'}?@uU@HuW'\\WT'\ﬂW?

uazLleNeAINaNULAL Al YA, 25517 2 4
, 7

o !
= o - o
AYANITTY M’JW\?ﬂ?VLWﬁ?”ﬂU?ﬁUW@‘ﬂ‘%’] ﬁ ’Jllij’ﬂm_l’ﬂ\iﬂﬂ’]?'ﬂuqﬂﬂiﬂﬂluﬂ’]?

4

Wma?mqﬂmmma‘lmmm'a“ﬂ‘]:rﬁ‘m l/LC"H,Lﬂ ‘ﬂ\‘lﬂﬂ’\?‘l’l?Wﬁ@uVﬂx‘lﬁmm’ﬂ@ﬂ %QLLNQW@yNﬂ’]?ﬂ@

M@ﬂ‘V]LLmﬂﬁlﬁﬂ@’m’ﬂﬂﬂﬂ’]ﬁ"ﬂuqﬂJﬂiﬂﬂ ﬂﬂ’]’)ﬂ’ﬂ L‘ﬂU’ﬂ\‘iﬂﬂi‘V]V}’]Mu’Wl@Qmﬁ‘ﬂJﬂ’]?ﬂﬂJﬂﬁ“ﬂﬂV]ﬁ‘Wﬁl’&u

[ %

n1aileyeyn LL@zwmmmm:wﬂuﬂizmﬁmmwmmmqq @ummmwmumaﬁmmmmq

dingom wazuaniaeanisldinnsnistangunninualdluaaddanas TRIPS®  wsiesdAnig

® Commission on Intellectual Property Rights, Innovation and Public Health, Public

health, innevation and;intéllectual property! rights (Switzerland: World“Health Organization,

2006), p. 117

" WHO Mission, Improving access to medicine in Thailand: The use of TRIPS

flexibilities, p. 4.
® Frederick M. Abbott, Managing the hydra: the Herculean task of ensuring access
to essential medicines, in Keith E. Maskus and Jerome H. Reichman (Eds), International

public goods and transfer of technology: Under a globalized intellectual property regime

(UK: Cambridge University Press, 2005), 393-424, p. 401.



57

nindaunsiloyyilanfiududnnislssuudnsinsimunzanazdonai9annasendng
dselemianansnuzivdsslonizesisehng |4

&

A9ANIWRNLANTU UL AUTEUdNL sz A LA LaasuN UMl uN1T e AL NI AL

¥ K Q;QIQ a o 2 | & % 29 =] a a o
NITLININENNUANTUATANATEN LTU ‘ﬂ\?ﬁﬂ’]?ﬁﬁ’ﬂi?W?NLLﬂH VLﬁﬂﬂH’]ﬂﬂ&IMqﬂ‘I’]ﬁUﬁ]?ﬂq Y3 p

1 1
a A

WU wanannnsieinunaefuanstnenisldinadude aiduailassadnAtylunisdnteen

3

A a

2 -dl A » tﬁl a Aa o » 1 a o My y o
anlszn1avils Aa ‘]jﬂo_,I‘VI”I NWITIENTEN URIHUANTLUAT NR1IAD ZQ‘V]ﬁ‘LIIF]?i 1ﬂﬂﬂ~lﬂ?’l’]\‘m"lﬂ"l

'
a v

% a s X dI = a ra; Yar a o o
LLW@N@?@Qﬂ’]?ﬂ?Z@‘]&I’ﬁ 79 lueNT1n19ui @W@Nﬂqﬁ‘ﬂﬁ‘tﬂﬂﬂmjﬂﬁ‘u@ﬂﬁuﬁlﬁ‘m\lﬁﬁ"ﬂ\‘iﬂﬁ‘ﬁ’,ﬂ'ﬂ‘i_lﬂu

49 q

v
o a o o

waIIENI9i be esanguefuAnsinsalnnsatefuninAnaseclAne naniuel n9INdE
A v 1 agl/ 9 a o (g % o o ! A

assnAnTade LT lun1sine HAZGRINANUD IND AT warliAuuzingd dssinandssay

toyrnansnsugy dulivnu)aaanIsunasednaing aneeann)uuieinatsunauluseed

e 1 1

AT AETaLiNLATNATA

d9 \

i

314 WUINIRdaIANSNISAILAN MINITASINANNANARTTWINIANE
URIENTIRNBUASALANE LUN3LUI09895 N =15 A

a9An1INN9A lamTuesAnsdii utianlas msaneniuANanas TRIPS Tnadanuy
Nups TRIPS lumidaennuniuingei usilissagianaasnisnassasanisnisanlan vianaull

w.A. 2543 laiUsngnisiasauntlesalfeniunasdafag 1 Snutsaniniin e luanzuuns

TRIPS wazluniiiagan vienuUssgNuasassnasnasiaan-nasieen a9 nFludounineqiv
NN3A519ANANAATZUI N IANTIBILNINANSTAINUANS N 1261 DeenFnunlsadnaiiiunig

HueeANIaN Aenananawaadnesiunanndn uifilsngan Tuesdnssziudefinmaesesdnig

a

% v a aa o =l dl [ Ao [ dl i// [~ d-dl %
ma*m‘i@nimm%mmu%ammmmﬂummumm@gma %QWQWN@LHMV’W’IVI‘U?%LVW‘H@QE&‘V]?\i

% 4

AnsiimsanfaslsmAreasguansnanity 1oun AR india -  Patent  protection  for

17

¥

pharmaceuticalanehagricultural ehemical produsts-@sNavigaidnguasssaiang tsthiug

a

Wag waziiluehelslsylagiiannnnsnduas

'
a a

ARUINENFUTULABUNINGIAN W.A. 2539 iaanigaLuingHednn na1aun

auIn Td AN IMUAIIN124 MSUN128 UAIIRSUANTITAINARAUTIEN  LAaTIARATUFINI9NS

%

NER9LS FadpmaruanIIaauAL NG 27 48 65 wazda 70 Aa9ANNANAY TRIPS LAY

* pascale Boulet, Christopher Garrison and Ellen ‘t Hoen, Drug patents under the

spotlight (Geneva : Médecine Sans Frontiéres, 2003), p. 5.



58

o

va a [ % 1 a a M yo aa o o 4‘4' o v oa a -dl ¥

panel lAalagedn audeldldnuuadgnisdviunistuaiaesudnitnnied s laallugnu

=~ | = o | 4 Aa o, . .
nsasunAN e wazn1saansidauaiausnluAnedszma vireNizantiudnszuy “mailbox
FINTNANENINNIAAIAUGLNENELRAYY (exclusive marketing rights) wignaiu@ntiing Geinse
AusnsilaesduhnNda 70.8 uay 70.9 deudiduinaavanssnilies Appellate Body s
Appeliate Body fifnauluansedAtyiduiaaaniy panel

PR

doudnanviliidssaanglaliiluddesnd Gusuauluneummeu w.e. 2540 §

° o ! = o aa o a | ¥ I Gaan o o S ! I~ [
anszdrfrydunaniuaananigesidnuiuiilesnn uaz panel fitiadusinGuduALaTLd
aune i iRnmiusnsainuda 70.8 waz 7099 9ewnaseuilanguniednsingul

W.A. 2542 TiRsv1U mailbox a

aeialafinny uigmAead e danianadatanlinisainannannasyndedniues

a o a

gnse@nsiinsiua@ns lunisdodvaainyiian 7@'41@134'63’1Lﬂuﬁ’fmmﬁﬂm?ﬁmimﬁﬁaﬁmm
aeFnIszfudafinanivinei, Tmuumumﬂ W, ﬁ 2543 \usunn a9An1sn13Alan Ay
memmumﬂfmﬂm?a‘vmwﬂﬁvmﬂﬂuj ey Iuimummﬂu W.A. 2543 aspn1saundalants

?’]Nﬂ‘]_IT'Nﬂﬂ’]?ﬂ’]?ﬂ’ﬂﬂﬂ@ﬁﬂ?”‘ﬁﬂLﬁﬁﬂ{]ﬂﬁlﬂ’]ﬁ‘ﬂ}ﬂ@\‘i Hasbjar UszinAuasiag L‘W‘ﬂﬂﬂ‘]ﬂ"]

wandiRdmiunisdasiumadatsssa niluliglsmaninau Taanisdssguiananala

Nansunaaenuanglsynig LiWN93A890999AN9EME 9T LN AT LILITEN e N173ATRL1IIN

o

nsayny1e i l4ans Inoadasla tazniaisanlEans uanainidslsfuussnansuainilsvine

aun@n inlsviAugiassny 19418134 INNARINNIIANA BN ANB1TATNIRATUN NA9AD
WWlszmAauiTnasAn1sn 1A lanAaTUNAANNUILLAUNN NN Lartszidunifludasqing
. 230 < = a - )y > . \ A o

finee 14 ansiAgng e s agu @ nevaaasanadn lamiw vanusazsyinasonlei
= ) = 1 =l s U < ai [~

wma?mmwumLLuqmqma‘mmmmum‘wL@immm@mm@mim‘f@ﬂ Aazilsnguainiiuy
silsssunpRdanasRAan e uAN S W9h GrataTiiilldanansae Adaasatseuing i

Ufeynyninaddinng TRIPS Lmzmmingmﬁmu fuiluilaqadAnnnalfnausananaules

Carlos M. Correa, Pro — competitive measures under TRIPS to promote
technology diffusion in developing countries, in Peter Drahos and Ruth Mayne (Ed.), Global

intellectual property rights, knowledge, access and development, 40 — 57. New York:

Palgrave Macmillan, 2005, p. 54.



59

¥

n1asn19lsAU g AN ligninun Iiduiasesialunisaireaonuannasedna@nsansdnes

ansiimanuans lunnsdieeninmlen Aeaznanasialil

wasaniUfoyeylnandndon TRIPS  uazansnsugaudn dssiiniesnisaing
ANANAATENIWAN BRI NN RIALANS lunnsdnDeeninmilen faanasnistiaAuld
a acl yo a & ¥ ] ' dll = o [ | a
andhilesunisiansunluasAnisnisdnlanatinsaiiiesaunailaqiiu lddnaziiunmaesnne
nusavalifgaiuessa 6 aaelyynlngn wisanisiauaud lsANANANGS TRIPS 91119
UszinAandnasAnisnisanlanizudanusiulanas ldunnsnisieduld@ansunnau watada

andl farunanisassnisnisAnlanlinanalupisuszanilszantl  International  Generic

©32e

I |
=K

Pharmaceutical Alliance A7+ %\ﬁmuﬁbﬁm Geheva tiaduy 9 fuAN W.A. 2551 41
nsdnfeenlffunnsdaasnyanamtagnggldun nsnaatinmtiuaanaNanas TRIPS 9991szimna

ann3nesAnnsnisAnlan’

—

i

32 waulwwatraduualumslryiasnisusAuldansanda 31 wa9
Vi
ANANAY TRIPS

# ‘

o 1

8 31 209ANANATRIPS HadavddAmydndee n1sldau InelalAFueymyimanng
o o o o 4 L /o704 e 9 . o o ¢
AN Tansldew) luniiunngne msldeunuanmiieannnislddsslamdanuansiuginig

%

AnBLMINANANGS TRIPS anusiides niuanawsiasinaomnde 30

|
Lo = % A

o o va th _dl <, ___aic a7 = yva a
natleAu T AL SR e SN aNN WEENTA LSFRATE Ve e wou m iy AR W1 TaNS

49 9

naRvFaLNE AR ANNANE TR tneiladaanAI B uaR1aEMNEns TR TeanaiTy

AunslAleiomieueeedy  wazientuiusrneugsnauieiuiuinssdnsing  usl

1 o’ Y % U 19 1 dl k2 = 73
Mu’ﬁﬂﬂ’]uﬂl’ﬂ\‘i?ﬂﬂ’wuﬂﬂlﬂL‘].I?EI‘LIﬂ"J’] meﬂmmmmumzmuma‘mhLqmmuu@xmm‘hmam

k1l

*" Weorld Trade Organization.  “Access to medicines has been improved” —

Lamy[Online], 2008, Available from: http://www.wto.org/english/news_e/sppl_e/sppl111_
e.htm [11 December 2008]

* Frederick M. Abbott and Rudolf V. Van Puymbroeck, Compulsory licensing for

public health: A guide and model documents for implementation of the Doha declaration

paragraph 6 decision (USA: The World Bank, 2005), p. 7.




60

1 v 33 ' [ | v o a o A < ¥ o a
ﬂﬂ’]\‘iﬂ&ﬂ?ﬁiﬂﬂ‘].lﬂ’]ﬂ'ﬂﬂfﬁu LLmiNQW’QZLﬂu’QZM’B\iﬂ’]Luuﬂ’]ﬂﬂﬁlﬂqﬂﬁ‘ﬁs nIalandu NAANAILLUNIT

Y v v
a XK

o v o o 9 . I v o e e
puRevlauardarvuanszyldluda 31 (a) - () atwAsudon Ml AustiUNARA TN

a
|

a a ¥ -dl A ¥ o ¥ v o ya a a a o o =
ANTUMNTAE GINLﬁﬂuhlLL@%“II@ﬂW‘VIuWII‘ﬂQﬂW?SL‘ﬂNWﬁ]?ﬂ%“i_l\‘iﬂ‘LII‘ﬂZQ‘V]ﬁmqﬂﬂmﬁum?ﬂqimﬂ’]‘l?ﬁ N

321  nguananglunsassy

a

tﬂl tﬂl o o U v o ya v
SeulatsznisusnidrArylunisldansnisieAuldansninde 31 vesnnumnas
TRIPS Ae dszinaanndnesdnizgnisanlandsdiviaiasfesingunienisluayainlild

nmsnIsudian lidnaveynyaaines e enduld@nsnaasvnniszinaladingunieliaau

ANATENANDITRS whldduniTtyoen udinns Teduld@ns Uiy Aldarunsnlduinsnig

@,

oAU 1EanE 14 Saduldnuuyie of "Lufmmt,pﬂm@w@ 31

4 ¥

- =t

St al |Il 7 |
322  nshansan Mansiilustansal

Ee

dll a dll 9 v'_.r‘u do o zﬁl =
Lq@uhmmmsmqLWﬂmﬂﬁnmmmimﬁﬂ aNng umuum&‘lum@ 31 (a) TN

A1924" VQ_,I 11 AL ﬁl‘ﬂ\iW@’?ﬁ‘ﬂé’]ﬂ'}’mmlﬂ;@@ﬂmﬂ@ﬂﬁumﬁ‘m@[ﬂﬂmsVWI’ﬂu‘]_I\‘]ﬂ‘]_lelﬁm‘VlﬁLﬂuﬁ"]Elﬂﬁ‘m

Nazuaninailyd nanape mmwmsmﬁmﬂmmﬂ ’?Q‘W’] 3¢ 1101319 menstieAu14ans
,il g

ﬁ@ﬁlﬂﬂ‘i‘wf“\’]?mq@’mﬁﬁﬂﬁ‘ﬂﬂﬂLV]ﬂIuI@EI Wé“ﬂW@’]ﬁ‘M’W”}ﬂNWNa ﬁmﬁ‘

ma\ﬁmimﬁ'zﬁﬁﬂﬁumaﬁqﬁui%ﬁw%mm?w%ﬂmmuu Fofansanindullly

(m

ponAauananisldeniudiannsaussmiilyinaisnsugaldundasiesls anninaes

@ty s

323" | mslasanugnsIansunsnaunslaans

a

o tzll v a a o v zﬂl o o 1 tﬂly
Mmmnwimwma‘mqmmmmmm@mmumum N@uimmmumiﬂmmm

AUBUNIg fwdae 31 (b) Aa N1aasatvalEANE ATNENSITRIL AINENINENEITRT T9azdas

* Holger Hestermeyer, Human rights and the WTO: The case of patents and access

to medicines, p. 245.

=

* dnsnguad avsnad,  “wmsnsteAuldEnaiuilgminisdineen: deNansundiu

ﬂ{]‘MN’]F;ILL@Z@QWNmﬂ@\iitﬁ’j’]\‘iﬂﬁ‘ﬁﬁmﬂ,” 119819 URAARS, 35,4 (ﬁmﬁﬁm 2549): 708.




61

L’Q?’Q’]UH%’]H‘H@\W@H’]MH@ILL@ N@uimmmmm ﬁdL‘WF‘}N@ LL@?JN@‘LI@QHW?L”\]?@’]DLSJ‘]J??J@U

AudIFaneluszazinanduanAag inszuannisiasaunadniia ﬂ134"§’]L‘]J‘1«Lﬁ]@\‘11‘H

%

v o ya a -é/ -dl ya a o 14 A
N1AINITNAL T EANS U L\‘i‘ﬂlﬂ“lll‘hlﬂ’ﬁﬁ?@W‘llﬂ@léﬂaﬂﬁ]l‘ﬂﬂﬂ/]ﬁﬂﬂ@%ﬂ?tﬂ@ﬂﬂ’)ﬂN’fluiﬂ.l

¥

Sapialii

! o o

(1) HaulaE3eaAnaunun1s4ans B9TnAIBIAINATUIUNITHANLAE
AMUNENRAA DT WIeteAUENAAA DT VTaruuAlatENINENSTRIAINNITNANTNA YN

Ieaaanatulatl uarfunulun1Masua L

]
[%

-dl dll va a KR A [ % ¥
(2) Q'ﬂuiﬂL?’ﬂﬂﬁ‘zﬂZﬁL’)@’m’]‘i‘ﬁlﬁﬁﬂﬂ TFINAINAN 3817 ‘ﬂﬂ’ﬁ"é’NV]H‘ﬂ@ﬂEﬂ u

o—

BULYNE UINTEELANE TuaUiINRas 1A YE 16 SeraZhunuly ﬁ’Lﬂumm\mumﬂmLﬂm
2’/ Yo al/ ! Ya a IS Z// ¥ '
mszartiugFueynnazsiesiinnailad puazain) 0 M@ s lumalulagtulsd aundiay
=2 ¥
DA9ARNYIU '.
C R R | L
=)

(3) Raulyds un alplagiadimiy lunsiinsa@nsiinsdmatulag iy

naudnen ld1F a5 Wlendh e dns m@umﬁmumqm@m@mq%u Hraiueyeymld

a

An3fdenasaniedauladeifne

Lad 4
# ‘

=

(4) Lq@uhmmmimm@mn@u Tunsiindfueynnaldans ldwamun

mﬁiu‘iaﬂmmmmLmiu‘lammwwmmum mmﬁmumavmuumﬁl T FuaunIRtenen

walulagnsese mmumﬂ@uium-'mNfauhmmu'@'zummg@m WIDHUNULBINIFFL

wnAlulag [~

% a

(5) Newlnisese NI ANATEY nadAe §nssdnsinsananiuue IHEFy

|
a

ﬂumﬁmmmmmmmu m@aumﬂmmuu@ﬂmnmﬁé’ FuayrynseIn1snaelldag M liduang

Fuyuadn1sFumA AR Hiv

dl dl v o o/ ] A o 1 1 Yo 4
(6) L\‘l‘ﬂullﬂ.lLﬁ“ﬂ\iﬂ’ﬂ@qﬂﬁiuﬂ’]ﬁ‘@\‘i@@ﬂ NIDNTINUUNE LT HILBUTUIRAB

1
o g a

A RN T aNNE e L AN NS AN Tnsivin Tersdenasanunnlunisuan wise

au

Do

'
o =

o U4 1 a R o dl dl a ] o ]
wﬂumw&wmmiummmN@mimm@mwﬂiwmmﬂmzﬂm WwWanansun luudnnsdseudnsia

o q

AUIANIIHAR (economies of scale)™

35

UNCTAD-ICTSD, Resource book on TRIPS and development (New York:

Cambridge University Press, 2005), p. 470.



62

@ o

Reulalunisiasafananadnesiu mammﬂm‘wumLW@ﬂiz‘Emﬂmméwmaw%ﬁm

o

ya al v o v a a o ¥ ° @ v
‘?.I@‘il“i_lﬂiéﬂal’]miﬂ@ﬂﬁiﬂ@WNW?ﬂU??Q‘ﬁ@ﬁlﬂ@\‘iﬂﬂﬁﬂ‘i’lﬁ‘\i@%ﬁﬂﬁlﬂﬁLL@U’WL‘]JLL[?]@Q

53¢

tnenden auni i

fleymidanisasanlidszauaanudniaiu lildnanlletanmnanua

o

) e

&ANITLATAT AN
wse ™ Tennsiansunszezioa if U lunnsiasanmstueiudngsyassaasnisfumalulad
% 1 dll o = a 1 aa ¥ o < dl < 1 o

fngl 1 n1glasaiezeiumatulagnisnanedaedin feanisuadidansaiandinisresy

A d a o I ° 37 . P o = p @
L‘V]ﬁiutﬂﬂLW@N@W@Q%@Q@EWQ@HWVLNQ’]Lﬂumﬂﬂ’]?ﬂ’]?\isﬂw @ﬂ']\ﬂ?ﬂﬁ]']ll QLTHHNF‘WQ’]NLVUQ’]

va a

n131asanaaaYy 1A [MaNs lunisnanenil Januldutueuge nandke Waguesyny e l4ans

%

tal % ¥ a A o a 1 Y, £ 1 =£l
bIHNAUNITLATAN E&W?Q@Vlﬁﬂﬂ?ﬂ’]’QﬂgL@ﬁilllﬂ?@’]ﬂ’lﬁl LLN’QZH\“N mmaummuim@mi §N

=S

A o | a ] o @ o % o o Y a a X M v o 1
NITUANINAII ‘Vﬂﬂ[ﬂﬂ’J’]NIﬁﬁlLﬂﬁ‘ﬂﬁﬁ‘mﬂ@t‘ﬂ’ﬂﬂﬂ’]‘iuqﬂ'l_lslﬂim/lﬁmﬁﬂluvl,ﬂiﬁ mexmimmim‘im

dl o va a -
Neulalunisiuaynyaldans

v
%

X v ) Ny 1y ANaa a
YNU ﬂ’]?L"'\]ﬁ‘m‘ﬂ‘ﬂ’a‘U@umﬂml , ANNAND N?J@ElﬂLquﬁluﬂ?mmﬂﬂqqzﬂﬂvﬁum@\i

1sznA (national emergency) M‘a‘@zﬁmuﬂ’]imw_\‘imuﬂii’]\‘lﬁdmm (extreme urgency) Vi3an1s L4

-dl s QIIQ 1S = 6 | = =~ L. ¢£I [ yva a
Watlszlemiansnsis AR 9@ waetiae (public_non commercial use) T4liFaaasanualddns

puAnBTRIien IngAueABusanIcaniam LazanIunIsndisersuet1eBeanilis dAanu

InfResiu Ae n1avaniduaeulsuna (national emergency) Mnefs an1un1sninenagana

> o @ v o | o R ' ! @~ ° o

EALIEN LL@WMLﬂummLmhﬂmmmLm“mmaﬂﬁ*”mﬂﬂuﬂgumﬂﬂ’mumﬂwmmmqu
=t a =

ANAUTTALTR m@mgumaﬂumuwthﬂmumj? NIANNITRNLEAN Lmzﬂ@ﬂﬂgumwmm

ﬁ??llﬂ’]LL@’W]@\?%”I?‘Uﬂqqﬂﬂuﬂﬂmﬂﬁﬂ?ﬁﬂﬂ’] Lmu ﬂ’]i"ﬂ’ﬂﬂW? ﬁ"l‘ﬂﬂ’]‘ﬂuﬂ ® dauaniuniend

T
e

mmuﬂmqmmm (extreme urgency) PHIENY @ﬂ']uﬂ"lim%ﬂ@lﬁﬂq‘j‘ﬂ’?‘j‘LLfﬂﬂ‘ﬂﬂ’Nﬁ"JﬂLﬁ"J‘Vlu‘Vl

1
=]

smiu'mmﬂ?zmﬂ@muﬂumqm@n% Tneasaansmit tiedn Hugniunisnilaidnaiias

\A3UENINENTLINg

dounsoiniiiunasldinesslaaiiandrsausnld e AdngUezaafidanndiaed (public

q

e

) = o = | ! qy oy | =
non - commercial use) HAMMNUNIENIG LL@ZH@M&!HﬂQ’]@@\?ﬂ?E‘IA‘H’NMN wasinaziiutles tead

1
a g

AunFuLlssNAINRIN RN BAANI M AN A N D N 9T AL T AN EMNNANF TR 91ls Ry

&

* Hans Henrik Lidgard and Jeff Atik, Facilitating compulsory licensing under TRIPS
in response to the AIDS crisis in developing countries, in Boel Flodgren (Ed.), Corporate and

employment perspectives in a global business environment, 49 — 64. The Netherlands:

Kluwer Law International, 2006, p. 54.
! UNCTAD-ICTSD, Resource book on TRIPS and development, p. 470.

* Ibid, p.471.



63

Tneioeueesdy viveenaun lAfuneumunaanuaeauaesdy” uarliseseguugiutes
N1MTana WraanIun1Taidasan fannnsndnedeld Tunsiiilansimssineiuunie1ednis
1ddaeAn 1wA197 public wazAI91 non-commercial TnnuLlanNNIgL83t0A tnEEAIH

Y = o Lo -
LLAN ﬂ@ﬁlﬂ?ﬂLLﬂ@ﬂqu1ﬂﬁJqﬂﬂqqﬁuﬁﬁqqﬂJﬁNqﬂ AU

[ 1 . = =< o P o o ' < =X ¥
A1 public NeElLINUNIEDNG FFUA WelsznauiuAidn use Aaznunefanield
Tneiguna enseduiuienau daudnnstiuile vunade ansnsoue Tnendngusrasdaeanisld

Aan17ldinatssTemianansosey

2

A"1FUA91 non-  commercial Wi iflannuunneluaaInstl nanaae NIt
= o ¥ = LY i [ o . a = dJ
fasunananmzaednield vanane nnsldiae aesiTananils (not-for-profit) nnasiuils
dJ a o & Y =K /¢ ] o dl M ¥ o ¥ dl
TaNA1TUIAINIRLsrasAreein e e D nasldlag ilaeanuesignlalfviauinnlunis
Usenaugsna® \

‘L/ d‘ o @ va | vy 4 =3 v 4 v v

wanannid lunsifinasdsanldauslalddaznidunisiasan fazfaudalignas

a a o’

ansiTmensunanistieAul T Ang du Tmﬂmmmwmﬂ mw%slumqmm%mzﬁumﬁﬂ@

anunsalisesouatinedieadh AZReiuds i éVlNZWIﬁ‘LWI?VI‘i’]UIﬂEILiQL‘Vl’Wl@“’Vl’ﬂ@ LATAMTY

z:l A N Yo 19/
N

=~ o - =y r
ﬂ?mﬂ']?ﬁhjLW@‘]J?giﬂ‘ﬂu@qﬁq?m:ﬁmiﬂiﬂﬂqmq‘]_l?g?ﬁﬁLﬂﬂwqmsﬂﬁl I@ﬂ‘ﬂ?ﬁ NIDN LATUBUCUE

T
A 1

MAnsunu TldduAudeysdniting umne 1isenasaz

%%

u
nansiinstiuldgnldvieazgnld A

4

v ¥ v v a a o o A T
AzFRuAS NI @Nm ML IRt -

324  MSANNAURLLIAALATSEEELIAN

r-‘ll al rtallo % %% o o
Sleflanunis@iigudugeldumsnis i ulddniuda nnsldunnsnisi

v
o ¥

azfavay lureuinannidmguss asAniilulgnislduamsiastiiiniigninda 31 (c) Ineasld

A o rdlo My o 1 ] o o ya a a.a o a o Iy
u'aﬂmu@iﬂmmmqﬂ?zmrﬁmmuumiﬂm Faeeinaidi N1sH AL TTANS AN NBNTUIRINA R tuTieN

o [~

walddnibElne lussiiadanniga ey dliarunsntias ulilddugtlaaauld sandasas

49

o o tzll 173 90// v 1@ o =K K a A
AnnsraziiaNas lunInNITiaae LL[ﬁmﬂ’Jﬁ‘ﬁqu\‘m\‘]m ansane ﬂ@’]fJﬂ‘ﬂ NI?]ZQ‘V]ﬁﬁQ‘j‘“’\“’N

~ 3 a 1Y
IATNINND LW@IV@’]N’]?E‘I@QV‘!HIHW]?N@&]1@

% Holger Hestermeyer, Human rights and the WTO: The case of patents and access

to medicines, p. 246.
“ UNCTAD-ICTSD, Resource book on TRIPS and development, p. 471.




64

325  msldansiaglaiygnaausiinesdimnen

v o ada

v ya X [ Y a a a oAl v a .
N7 lgNRTNNsUa AL T EaN e R @ximﬂlmnmawml,mwmamm (non — exclusive)

'
1 val 2/ v o

[y o va a | 1% ya a o y o
wigildFueynnaniglildans vunaaanndn nslduinsnistaAulda@nslne Andaaeeiy

q

1
Tl a ay

Tl a A 2 a a o = va a Qatﬂl 9/9./:#‘
@Zmﬂﬁ1ﬂmﬁ@ﬂﬁﬂlﬂﬂL@Wﬂ‘ﬂ\iﬂﬂ/]ﬁﬂﬁ]?ﬂ@iﬁl‘ﬂ@ﬁ/]ﬁﬂ@\ilﬂu LL@ﬂummmmammmmzwmwmﬁlm@u

HaAnsmuansTmain’ daduldminde 31 (d) Tnen1sl4@ns% uurede n9nnau n1slE nng

v
a a o o

A1 N7 WAZNNTUNTN HARS T AN AN SN0 %ﬂﬂﬁmﬂ%ﬁm%mmﬁmq

|
a a a

a o = [ 1) & A & v ya a o %’/ 2/ a Q
ansiimslunisfaiuldld viseeyy e lidauldansnuadnsinsiu uazlnaaningl4ans

u

azsipsuaduiugnsa@nssdoy daudiiflunniniaesmead 19ans

326 nISlauans

Yar

i 31 (e) 1@sA@ANAAad TRIPSINWMUAMNHE Uy nlilddniainiy Tau

q @

v
a

ansiiusie lliypraau nanad Hail et A NEasfe dan s la S umunnsn s A4

andiulnenues” Lf’iuLLﬁi%ﬁmﬁ@udfauﬁn@mﬁﬁﬂﬁﬂﬂﬁqa

a

¥ o ‘5 2 e
ABNINUAU MWNL@WW“’W‘I‘JI@%'&V\‘E»L 1 mmﬂ@umaﬁa‘ﬂwmmmm NI

£
o = |v*

Wnld a0 Tusznanad g ldansanacldans @gw dpaanandudesns vieleugsialli

B9ANST ' —

327  mdldmeludlszing

i@ 31 (f) Avuadn nsTleduldansiiugefluliliNeauesaaudeanisaesnans

'
= [ ' 1

nmaluilszimalasdiulvingdermia Aaaganlve 9 I(srédomifiantly) a1adiaaununa s 3

v 1
W e

Wnanndusl e sl iNana AN Al Il sLin AT HaAin i Fasasinduaag

o a a r-dl Y a g ¥ v o yva a ZI/ -dl =X
mmumm.ﬂmmmimmmmumﬂmmmﬁ‘mﬁﬂfmmuu LUININNARY UHNIEDY AAA

" dnsngual Aaswatl, “wmsnastlsAuldAnEAudyyminisdintieen: defiansansiu

ﬂgummm:mmmnmiwdwﬂizmﬂ,” 35,4: 710.

“ UNCTAD-ICTSD, Resource book on TRIPS and development, p. 473.

* dnanguad Assward,  “wamensteAuldEneiuyminisditeen: deansundiu

ﬂg‘vm’]ilLL@Z@QWNWH@Q?ZWj’Nﬂ?ZLVIﬂ," 35,4: 710.



65

b

] =X &

nelulszmaazsiaaiunainndrdnyngauisposvesdldfuaynyinaniglinldans dauday

e a9
v

v Y v a Yo ya a 2’/ ] a o 6 o o !
UBUNANTREUASUAL mﬂa?uwa&nm‘lmﬁ@muu ANDDANHNARNN N UL 1‘1Jm‘121m&ﬂ‘;‘xmﬁ GIRRY!
tﬂl =) 1 a '3 2 tﬂld o o yva a
LUANINNATN NN @qﬂH\‘IMﬁJ’]EI‘II@\?‘]J?ﬁZWIﬂ@ll’]‘ﬂﬂ@ﬂﬂﬂ’]?ﬂ’]?ﬂ’ﬂ:@ﬂ‘ﬂ&lﬂ’]ﬁ.l\?ﬂ‘i_lﬁlfﬂ@‘]/lﬁ
I =X a ! 144
HINNIMUNIEDN ﬂ’]?Nﬂﬁl@Quﬁlﬁﬂé

a !

v o dg M v v 1 dl a d%/ [ o o va
danuuansiid W lavun1sdeeanefnaniulnaeAaninsn1staAuld@ans we
glians lansnsniiiAuldansinedseanatranenls aeinlilszmaanninesAnisnisdnlany
=3 1 b 3 b dgl val o o va a dl 1 v al
ANNWININ ArTud lden vusludedl wasldinistiesuldanainedeaaninaianzls Tnadinnsg
a s y LA o - o P A
fasauntlssifutnnadesaliasivaannistisadaddnsnisdnlaniingalaan nanaka Jns
aualiiliudyede 31 () ANWBANILEI V_Lﬁ.m AT RTTnas U AN lude 31 N9

WinFNgsaluslude 31 nygsieeftasn ugnuaane lthfgaiuassa 6 el oy tnandu

o

NNANUINLBIANNANAY TRIPS Lmzmmuﬁ@ 31 (f) aan™ @umzﬁqﬁwuuié’ﬁﬂﬁ@muﬂﬁlﬁ

nal a ¥ y A v o o/ ] 1 I a) 4
Waindae 31 bis luaduanae IRIPS, Wieudlulleyvadeafianisdeaan Teagszninadlnli

ANNTnasAN1INITA AN lEA@EN 116

_—
} d

i<
Ead 44

328  msunianmsla@ns

r-dl o | duastd an ya‘a'w [ a Ag = v o
ﬁqﬂ@ﬂ’]uﬂ’]?MVlu’]vLﬂ@ﬂ’]?Uﬂﬁﬂlﬂj@'ﬂﬁ%u@‘@@\‘1 LL@Z%JH’]’QZLﬂWHH’PJﬂ N17UNAL

Tdanasunisasananly widl Saulads dFuaunim ManiazseqlFiunnuAuasasilss lamia

TAUFITHIUD NN AN At AR e-3H{(g)SREAAWATING 111 AN A TN LINIUN TR LA A

o‘d‘ o ] - o o ya a
ge9anunsnintin lugnistiAL l9ans

nesen@nnsld@nal  avsazialenaaliinesdviinsuanandngiuninasnas

' o—-e:llo ! o o a.uaay: U [B] agd |G¢:{Q‘0V¢:{I
1 'ZQﬂ’]Hﬂ’]?MVIHW1ﬂQﬂ’]?U\1ﬂUi‘ﬁZﬁWﬁiﬂﬂuﬁﬁﬂﬂ\?LL@fJ LL@ZiNu’WtLﬂﬂ"ﬂuﬂﬂ WANNRAIRANATUN

o

o =K

¥ =2 A Yar yva a v o ya a ¥ 1 dl o a
ABANATLNDY AR aiuwmmlﬁh@mmﬂmmm‘a‘mﬁﬂ%%ﬁ%mmmnuﬂ@um:mLuuma

:sl = d‘ 3 U 1A =3 ! = I Yo ?/ [~3
SIJ\‘ISJWJ’]NLZWGQ\‘I mﬂmuumhmzﬂmmiuL‘wm‘W@ ﬂ’rﬂ’Wﬂ‘ﬂﬂQ’mL@ﬂﬁﬁﬂLLﬂQ?UﬂHﬂgﬁﬁ]uuﬂ

44 Holger Hestermeyer, Human rights and the WTO: The case of patents and access

to medicines, p. 251.
“Amin Alavi, “Special and differential treatments provisions in the TRIPs

negotiations,” Journal of Intellectual Property & Practice, 3,1(2008): 56.




66

|
va

1 wazeramimgnunaeldunsnisisduld@angldenn®  wesannluiulaluizessyazion

wazingednaz liduALinIsae

a

Auwsunnlsduldansanud@ntiinsnaniusianinunlsn nsdugaaniunisali
inlignistieAuldansenaillsunsain i avuandulunisldaniugn mancliiglaesonlsn

PRy Yy 2 oo dl Y = o @ v a o a N o o
Wﬁ]ﬂﬂiﬁﬂquu?ﬂ‘]ﬁq NTRUTUUNTIAIRNARN] unLN@qLﬂum@\ﬁqﬁﬂqﬂq@qu V’iﬂﬂ’]uugﬂﬂﬁﬂm

329  MSANLAINDURNULNENGSANELRS

a 9 a

N33 ATAAL LN UBBI N1 AL L AN aRA NN 798N 5 1TR9H 1Fauldiunigans

3

a 'J v o 1 U a a U Yo
ANRBLIUNUNI3D Y10 ITLEANT (foyalty) sande 31 (h) Aiuumdn Qmm‘wﬁ%m@ﬂmu
AN ARUUNUA NN L AN LD LAl '@xmfﬁ Tmﬂﬁ’]ﬁﬁqmmmqLm‘mﬁwmm@faumﬁm

qu WA mmimmqu@mﬂuﬁmmﬁdqamé\m’m mmmmuwmmmuuu AgLiluyinls®

WATANUIIANNAL LS "
- —

annisAnE gl Wl gn st annananasiiada e A neuunuLngnssdnsiing

HARADEiEN NN TeA ﬂa‘tﬁmﬂ%@w%‘imﬂﬁﬁmNﬁﬂ%ﬁﬂﬂﬂ@ﬁmﬂ@ pasialilil®

r,
J -

(1) LLuQ‘VI’]\‘m’muﬁﬂWWﬂ‘LILLVIu‘?J@»ﬂ;ﬁ‘Nﬂ’]’i‘WﬁNu’]LLVQ@WJ%?J’W]W] (UNDP)
ﬂ’mummmuLmuwuﬁmm@ﬂm 4 m@qmmmmgmmm@qummmimiumm@ﬂm 2 muﬂﬂ

ﬂ‘]_l‘]j“’\@ﬂ[fl’]\‘l“] L1 ﬁ‘“’ﬂ‘l.lﬂﬂl’?ﬂi‘ﬂﬂ“ﬂﬂ\‘i%l’] LL@“"LIVH.I'W]‘II@\‘]?ﬁsluﬂ’]‘iﬁ’JEILM@@@’]Mﬂ’]‘J‘Q@ﬂLL@”

WENUN - _ o
) WITNNITNINLA ﬂ'ﬁm@uLmummz%ﬁﬁﬂaw%ﬁmﬁﬁlﬂu FeldunARS T

87 ANULAANAOLILIITIEaRIAY 20 4 m@qmmmmmum LAY ATNITALALYDAALE %mq’ U

Uadesinge 1w T s Tt nldfinaed1eadnAn lunnaineisa AmaLUNUGAL

v
Uuae

“Ibid, p. 250.
" Patrick L. Osewe, Yvonne K. Nkrumah and Emmanuel K. Sackey, Improving

access to HIV/AIDS medicines in Africa: Trade — related aspects of intellectual property

rights flexibilities (Washington DC: The World Bank, 2008), p. 17.

8 . . .
James Love, Remuneration guidelines for non- voluntary use of a patent on

medical technologies, WHO/TCM/2005.1, World Health Organization, 2005, p.67-76.




67

(3) LLININNITNUUAAIAD LN ULBILALI AN NeilTeAUEAN S INad9aan

[ %

= o X
HARMINITATUINS AU

1 mﬂﬁm"ﬁmuﬂizmﬂmuﬁfﬂﬁmiﬁmmmuwﬁmmmﬂszmmﬁ (UNHDI) 1Ay

'
= v o o

aussdusLresszmatindNgnAndus U NATHTL LazsftaauauLssmARIN AT NS
WENW N I99anL 21105 ANTUNFLaT 0.04 N1A uaziifaaan ba b gnuiuyasinig

MuaseudegFuaynn &N s vilssmafivinga fasng i Tutlaqiiu (w.A. 2552) §

Cs

AU ARNATIN TN U NeTat] 182:1lszme LL@zifTumﬁfag‘Luﬁuﬁum 167 N13ATUINS

Q

ANMALILNL AB [(1+182-167)/182] x 0.04 = 0.0035%i385081a 0.35 2893 AAIN1 TN eI

(4) NNINNUUAATRe L LNBLULTY (Tiered  Royalty  Method:  TRM)

%

ANAALIUNUATNLWINNGT TN st 0 A0 WeaLAEAT N A e EUANTY Teartiuni

u

el FAavinaastlszaing ﬂizl,mﬁﬂ?zmmﬁm?ié\’mn ANFALUNURATNNN Uszinanszanngd

PR 1 < v
seléitian Arpauuuites e

o
3210  n1sAgnILaznUnINnslIa naLazn1saeAIRauLNUlALATA
= [ v o [ ' “f
WSBLANUUINTEALIF B o ¥/
o o T . N . Y . o
a2 31 (i) - (j) 12IANNPRAS TRlPS—HLH/mWM Adeneyaym I ldumsn1seAL
480 LL@”mﬁ‘muummmuLmu@”mﬂ\uﬂum'&’ o AanumanlElnama ieesAnsduting

LA Iﬁmﬂuﬂ’]ﬂﬂﬁiﬂﬂﬁﬁﬁmﬂﬂ NUATEND immzﬁmmﬂummmimﬁﬂmmﬁim

' 9/ 1

LL@w@Wﬁim“LﬂmmmmwLﬂuﬂmﬂ’mm@ﬂmiﬁ 9T DIANIAIANN “’Q’]ﬁ‘ﬂ&’]“ﬂ‘i’lﬁﬁ‘mﬁlm@%ﬂuﬁl@\‘l

I

LﬂummmmwLﬂmfawmmumwmumqﬁmmﬁ Luﬂ\‘]@’mﬂ'}‘i‘i_l\‘]ﬁ‘].liﬁﬁ‘l’]ﬁ[ﬁ]’]ﬂm/lﬁﬂmﬁ‘tl’]uu

v o

M v <3 ya as =3 A ar o= = 1 = o 3 4‘4
13~I1E”I3~Iﬂ?§iLﬁuﬁlﬂﬂmﬂﬂ'ﬂﬂ?xLﬂuL?@QVlﬁ‘Wﬂ@uV]’]\iﬂﬂ&m&I’WL‘WEN@EI’NL@EI’J IRV TGEIER

Neadiassing 1 N1TANETUgT

I &
TdiaiwiRTe N g 95aE axFiasiia1sanANINRNaY TRIPS 90 44.2 Aauglyl

1
A = k% a

k% 1 dd‘ 1 va a o A a o =
pnagl nanaAa unsinilunisldanslaady mﬂwﬁmwimmumwa’m NV]?\'IZQ'V]ﬁ'U[ﬂﬁ‘@E’,N

&9 ] q al
1

anauas i FuA e UYL LL&iiﬁJﬁE%%‘lumﬂ@Iuﬂﬁmﬂfﬂ%m%muaw‘ﬁﬂm OLRERLTEE

1% a

11an5Tnesg arunsoninldleaelidesuiavzaiasaiudnsedntiinenien udlunsainsriaAuld

%

'
a

a le ya a o Gl v o a dl % ¥
@Wﬁﬂuuﬂﬂ@’mﬂqﬁ‘lﬂj@ﬂﬁiﬂﬂﬁ‘ﬂ wran steAuldansnEFusunszuaunslaalandu ANAEN

? dnanguad Asswarl,  “wamensteAuldEneiuyminisdnteen: deansundnu

ﬂg‘vm’]ilLL@Z@QWNWH@Q?ZWj’Nﬂ?ZLVIﬂ," 35,4:712.



68

1
o o 4

avstinsana¥esaasamalideinisieduld@nsiuld veneuuazudanisaynynliinistieAy

1ans iatauegiunsruaunisiansmungulianie o™

3211 msldansnsaliamaiiuljilndsansudedu

nstiAuldanEnnEnsTnsantiy eradunislddnsnsaliiamandudfingdsie

dtﬂld aa 1 ¥

nsuaeduls IngazseaiunsiininsiadalaanszuauniamieAarsen1euiusudadn §

1
a a

NIANBIRTIANIZNIN1Tu Nt N Na L AAANN WL AanaAan1Tuaedu NeNNN131EANnTANu

WAl ANANAY TRIPS 48 31 (k) laseudn Ustlisduatinessnnsnisdnlanldyniunas 14
-dl U dl o ¥ a a o 1 ya a

Rawlasu (b) way (f) unnsasaxed Nauldlunisasaanidvsa@nitnsnaunisldans uay
Raulalunisldinesuaspaiusasizadelulssmalaagaulvnjaz ldsuntsandu wanainit

KA L o ’a’/ o o
Arnandulunisudlad oy sl f dnefrendsudeduny anasesAniledanisiinun

AuuAERLUNWIUNTIIAINA 18R 8 AERSANEANE LI T AL isNazanidnnsTeAL 14
a a =1 1 dll -QII ) 1 o jo vaa o | 1 a dp vl
and winuiud RevlaminldgnsuaRuldanasinanaiiasifiaulaan
_ \ %
atinalafimn WnEnasnnamelshisdnlidnslunsdifiarnudamesanis

4

1 o Z// v % [ % 1 U G 1dl o a 1 al a é’ a
LU UL E‘ﬁ@@Zﬁ]@QLL@ﬁ\TV@ﬂﬁWHMWQﬂ,1‘1(7@\7ﬂﬂ?ﬂﬂ'ﬁjﬂlﬁu’]@‘v\l@’]?mq@’]ﬂﬁfﬂﬂLZQEIV’]EILT]@TLMN

o

TneANBENIEAINGTT @1ainaNNg AN LA adENINEnaURs lidnazidunslddnsinelgey

Tugusngmsadnsinaduglaauiamiienais @i AsRavunsAeNaRsEl ligar wTe

| o e A
; TPV

a o 16 ¥ v -
nsnafulad g uaeduidatesns

% rtill zﬂl Y G| A
wap uviauie dunieiaen

AuFuduslne TaHuan VEn 9 an BRI 181 892EZRAIN 7L TN A TuN1 AU e N AR g
16"

o/ a = =

Tusdlsginainguan e nua WO wlEangann@nsing lunsiingmas

o = o o 1

AnsLmeRngAnssnTN I RAA NREvgFaNITUINT Fivat19TW PN RN ENE TRTTR4
aa&wmatithe  Patent™Ast 1990)) k31 133 IRiiunlfliy ARa a1 9D 1A FR9aaFR AN

o @ ]
'
v 0 o o

il A A Binse@nBiinseyn e liinsldansinsls lnefaadesuansliiiunnelasedia

o o

91 Emaadnsiinslinszindlusanguunefaaiunisuasdunianisdn ludouninaniudnsiing

U

©32e

o o

anguNnewtedunaN1sAnT89R8aIRIIAY (the Trade Practices Act 1974) IdtleyaiAnanis

v o

=)

o dl | [P 14 ¥ ! v o = 1 4 o A
nszinmdunisdalungunneld tdud 1) nasldaunamiiananlne ldseufaanguung dul

* UNCTAD-ICTSD, Resource book on TRIPS and development, p. 478-479.

*" Ibid, p. 540-541.



69

[ Y a a 1 ] ¥ tﬂl tﬂl | { 1 ¥ A o a6 v
N@‘Vl’ﬂﬁmﬂﬂ’mﬂL?NEI‘VI’TEI@EI’NN’mﬁ]@ﬁﬂﬂ?iﬂ@ﬂﬂ’]?@u‘ﬂLﬂu@LL“lI\WI’]\‘m’]?ﬂ’] radaaqneil i
¥ dll ¥ o [ ydy =
Jusenaunisaudnunlunann 2) n1synanan19deyayn Tnevindeysyaniuunlidense
o 1 a Y o Y dl = v o o 1 a 14 ff/ o
@Wﬁuqﬂﬁuﬂ’mﬂQﬂ?iﬁﬂﬂﬂﬂ’]??’]ﬂﬁu\iLWEI\?E&L@EI’J 3) NITAIUUATIANIINNUIEAUATTURN

YIRSNWILAUIIANINEFD  4) N19ALNANIINBNARKALTINNNIANARNT AT

3212 NS MANENSUANSUATNAMNLNLITDINU

Tunsaininisldiietla lddnisiaeds T miludnsiing @nsinsnaes) aaly

'
a a o a K ¥

anangaatlselamillalne liaziindnsinsans anite@uaTnnuila) 4831 (1) Auualild

Reuluispnsasiallil J
(1) Az A nadanaininaa azfeasianesdesiuadufiaun

1 i I I ]
NN ATANHTTEIAN mmummnwmqmmﬁm URsaziugnnansiinsnnil

o

(2) tm'a\'immﬁumwm%uz@mﬂum?@umﬂml‘mﬁmu Immuﬂqﬁu Nawlun

i
\ -

ﬁm&jmumﬂuﬂf1ﬂ%ﬁqﬂ@zﬁwjﬁnuﬁmﬁﬁmwmi LAy

(3) m‘imﬂﬂ%%ﬁh@f;%gﬂﬂ%ﬂﬂ%ﬁﬂma?wuuq@‘“‘ﬂﬂumiﬂiuvl,m LIULLA
3 J "~
azlounfauruavaTinifae =,
33  Ujaanlssasans TRIPS uasasasugy -~ |

dfayayntaandndat TRIPS  wazanstenig lunanaannistseguiguussedsnis
nsdnTanlunisdseansaslngn lull A.a. 2001 Teeiu16dn udeiuansliviuieaaudnialy

nssiasasraInguUsAN AN TBINRENNITANg TN lsEm A

331 | Anailuniuestlfinilaandinee TRIPS wavarssuga

I 4

naunazdilfjouauninandndos TRIPS uava1s190uqai UsslAuisesansnsnige

¥ K dl | ¥ a5 a o Y as a G
BASNITLUATAIEN °V]LﬂuN@@’mﬂTﬁ‘@Nﬁﬁ‘ﬂ\iZW]ﬁ‘]_I[51?LﬁHiﬂ?UﬂW?W@W?mqluﬂMZNumﬁ‘ TRIPS

52

AnAn SUANS wazALY, 9ENIUNIANIAIATIETRITLIANY 0] TAaN9ANY3 LA

AN UsIBIngMIenIng&uneiloyardunguansnisudaiuntanisAuaznguastleaqiu

2N, U 7-8 — 7-13.



70

(TRIPS Council) lam5anlszauaneiumsniainlssinaAdiiiuwm Tnenquilszimenansniuas
Uszmarndsimundu] sanviedszmalne lddudamualiilinisiasanludszsiiuil Tnanaiedn

dszihuizainisarsnsniguuaznisidnieenassazldfunisiansnnnunawieaiunisiinanu

o a

untiyafAninaaunnas TRIPS  Iiifuldlunisndaadunisaisnsnge sondaRansun

o

niryafAnAastaiunisuilayiuds” warlunsdssgnedieldidunisniaiameunsngiau

o

=

p.A. 2001 ngnszmAnenin liaualiussg 6 dssinu desialdit™

(1) nstdngUsrasAilaznannismnnde 7 wazda 8 189ANANAS TRIPS

= ¥
miﬂummmmmmmnmnm 12

2) N3 WLlsZnAaRITNNAN S NaHALAKA luns1a AL 14 @ns LsLas
(3) nstianIur seiSAL FEnsn WERan usslszma 1wl ldans
(4) AN lafn9ud i dan -
(5) mmmmimmuﬁmmm\iﬁ qpasrdaslunisilasiumzseainnig
dinfeen wisanisinilasansonsaiay Y
(6) NNFULIALITZ ﬂVL'JZ\ﬂiuﬂ'}ﬁ‘LLﬂiﬂJﬂgﬂm'}ﬂﬂﬂ\‘iﬂ‘j‘ymﬁﬂW@QW[ﬁNuWLL@w
, F /N
o ¥ a -
Uszmaimunilaangn i ol

1 a o i v ”',-71-_'4'. 1 a a2 | o [ %
nguilszinAandnesantenisatanvaglunitluening waznguilssinaiigg

o =) = d e A ¥ : &) 1 v
WAl unumlunisiassadssiauiiunasiasasnasaasauing 1 uat1ann audanali
dszimanmuiuds 1du aunwelsl wazanigeinnlasuuilacving aunszieiui 14

WOARNEIW 2544 (A A, 2001")'3q151’ﬁmiﬂi$mﬁﬂgjcyiyﬁmm'jﬁfm TRIPS LAYA51T0U4TTY

=2 L a ' = a é’ = o ¥ [ 1
ﬂ\?LLﬁJ’J’WﬂQﬂQ_JE‘I&I’]M%‘i’] Anraulueninfas9ae9eiANNINITATan Iﬂﬂﬁ@ﬂ@:ﬁiﬂ

Huanienguanalaeianiy uwidniuaniusniangunngssudnalseimaregUinnlaany du

v & [

PHannu WaieA, “nisliianuduasesdnitnaiunisdnieeninunlsraaslszmalng
Ium@mm%’ﬂmﬂmdﬁé’waw%hmﬁ*mﬁumqﬁmagﬁﬁlﬁmﬁuﬁumiﬁq,” anentnusanyn
NMNTUAR a1 URAIART ATTAANART inaneNAusIINANans, 2551, 1l 18.
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AN ”mmnﬁwmdﬁqmgummu’ﬁ dtutun (Vienna Convention on the Law of Treaties

)55

1969 — VCLT)” {lumnumnasiindunnavasn1sniaubdtynyn (subsequent agreement)

" VCLT 1969

SECTION 3. INTERPRETATION OF TREATIES

Article 31 General rule of interpretat/gn
1.A treaty shall be interpreted.insgood-faith in accordance with the ordinary meaning to be
given to the terms of the treaty'in their context,land in the light of its object and purpose.
2.The context for the purpese offthe inte_rpreJ‘E_at'iQn of a treaty shall comprise, in addition to
the text, including its preample apd annekes: :..
(a) any agreement relating #to the tf’éaty vvb\loh was made between all the parties in
connection with the conclusion of the treaty; 9
(b) any instrument which was made"‘"by onﬁ'é_’_t"p‘r _more parties in connection with the

i ety

conclusion of the treaty and accepféd by the Gttggr",lparties as an instrument related to the

gl

treaty.

3.There shall be taken in't_Q:éccount, together with the context:

(a) any subsequent agreerri_ent between the parties regarding’vthe interpretation of the treaty
or the application of its provisions;

(b) any subsequent practice in the application of the treaty which establishes the agreement
of the parties regarding its interpretation;

(c) any relevant rules of international law applicable in the relations between-the parties.

4.A special meaning shall be given to a term if it is established that the parties so intended.

Article 32
Recourse may be had to supplementary means of interpretation, including the preparatory
work of the treaty and the circumstances of its conclusion, in order to confirm the meaning
resulting from the application of Article 31, or to determine the meaning when the

interpretation according to Article 31:
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(a) leaves the meaning ambiguous or obscure; or
(b) deads,to a result, which ist manifestly absurd or unreasonable:

% Carlos Correa, Implications of the Doha declaration on the TRIPS agreement and

public health(Geneva: World Health Organization, 2002), p. 44-45.

°" James Thuo Gathii, “The legal status of the Doha Declaration on TRIPS and public
health under the Vienna convention on the law of treaties,” 15,2, p. 299.

*VCLT 1969

Article 2 Use of terms

1.For the purposes of the present Convention:
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“4, We agree that the TRIPS Agreement does” not and should not prevent
Members from taking measuresstosprotectspublic health.; Aecordingly, while reiterating our
commitment to the JIRIPS "Agreement, we"affirm that the Agreement can and should be
interpreted _and .implemented .in a_manner supportive-of WTO_Members' right to protect

public healthiand} in patticular, to promote access to medicines.for all.

(a) “treaty” means an international agreement concluded between States in written form and
governed by international law, whether embodied in a single instrument or in two or more
related instruments and whatever its particular designation;

¥ Ansng Unnay, ansiinsiunisdinnaen, wtin 24.
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In this connection, we reaffirm the right of WTO Members to use, to the full, the

provisions in the TRIPS Agreement, which provide flexibility for this purpose.”
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product prior to the e day of January, 2005 and which continue to manufacture the
product covered by the patent on the date of grant of patent and no infringement

proceedings shall be instituted against such enterprises.”
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*R. Parthasarathy*and Heinz Goddar, “Patentability*of pharmaceutical products in

India — The Novartis casey’ ;International Review .0f Jdntellectual. Property and Competition

Law, 40, 1 (2009), p,, 38-45.

* NgUNOAVBUBEURNgILAY kg 3 (d)

“The following are not inventions within the meaning of this Act,-

(d) The mere discovery of a new form of a known substance which does not
result in the enhancement of the known efficacy of that substance or the mere discovery of
any new property or new use for a known substance or of the mere use of a known process,
machine or apparatus unless such known process results in a new product or employs at

least one new reactant.”
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Explanation — For the purposes of this clause, salts, esters, ethers, polymorphs,
metabolites, pure form, particle size isomers, mixture of isomers, complexes, combinations
and other derivatives of known substance shall be considered to the same substance,

unless they differ significantly in properties with regard to efficacy.
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NMARNUIN N

AGREEMENT ON TRADE-RELATED ASPECTS OF
INTELLECTUAL PROPERTY RIGHTS

Members,

Desiring to reduce distortions and impediments to international trade, and taking
into account the need to promote effective and adequate protection of intellectual property
rights, and to ensure that measures and procedures to enforce intellectual property rights
do not themselves become barriers to legitimate trade;

Recognizing, to this end; the need for hewsrules and disciplines concerning:

(@) the applicahility-of the basic principles of GATT 1994 and of relevant
international intelleetual property agreements or conventions;

(b) the provision of /adequate standards and principles concerning the
availability, scope and use of trade-related intellectual property rights;

(c) the provision/of efiective and appropriate means for the enforcement of
trade-related intellectual property rights, taking into account differences in
national legal systems; ‘

(d) the provision of effective and expedltlous procedures for the multilateral
prevention and settiement of d|sputes between governments; and

(e) transitional arrangements aimihg’ at the fullest participation in the results of
the negotiations;

Recognizing the need for a multilateral framework of principles, rules and
disciplines dealing with international trade in counterfeit goods;

Recognizing that intellectual property rights ‘are’ privaterights;

Recognizing the underlying public policy abjectives of national systems for the
protection-ef intellectuial prepertyincluding developmental and-technological objectives;

Recognizing also the special needs of the least-developed country Members in
respect of maximum flexibility in the domestic implementation of laws and regulations in
order to enable them to create a sound and viable technological base;

Emphasizing the importance of reducing tensions by reaching strengthened
commitments to resolve disputes on trade-related intellectual property issues through
multilateral procedures;

Desiring to establish a mutually supportive relationship between the WTO and the
World Intellectual Property Organization (referred to in this Agreement as "WIPQO") as
well as other relevant international organizations;
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Hereby agree as follows:

PART |

GENERAL PROVISIONS AND BASIC PRINCIPLES

Articlel
Nature and Scope of Obligations

1. Members shall give effect to the provisioas of this Agreement. Members may, but
shall not be obliged to, implement in their law more extensive protection than is required
by this Agreement, provided.ihat such protection does not contravene the provisions of
this Agreement. Members«~shall be free to determine the appropriate method of
implementing the provisions«0i this Agreement within their own legal system and
practice.

2. For the purposes of this Agreemént, the term "intellectual property" refers to all
categories of intellectual preperty that are the subject of Sections 1 through 7 of Part II.

3. Members shall accord the treatment provided for in this Agreement to the

nationals of other Membe%s. In respect of the relevant intellectual property right, the
nationals of other Members shall be. understood as those natural or legal persons that
would meet the criteria for eligibitity for protection provided for in the Paris Convention
(1967), the Berne Conventien (1971), the: Rome Convention and the Treaty on
Intellectual Property iniRespect of Integrated Circuits,/were all Members of the WTO

members of those conventionsAny Member availing itself of the possibilities provided
in paragraph 3 of Article 5 or paragraph 2 of Article 6 of the Rome Convention shall

make a notification as-foreseen in those provisions-to the Council for Trade-Related
Aspects of Intellectual Property Rights (the 'Council for TRIPS").

When "nationals" are referred to in this Agreement, they shall be deemed, in the case of a

separate customs territory Member of the WTO, to mean persons, natural or legal, who are domiciled or
who have a real and effective industrial or commercial establishment in that customs territory.

In this Agreement, "Paris Convention" refers to the Paris Convention for the Protection of
Industrial Property; "Paris Convention (1967)" refers to the Stockholm Act of this Convention of
14 July 1967. "Berne Convention" refers to the Berne Convention for the Protection of Literary and
Artistic Works; "Berne Convention (1971)" refers to the Paris Act of this Convention of 24 July 1971.
"Rome Convention" refers to the International Convention for the Protection of Performers, Producers of
Phonograms and Broadcasting Organizations, adopted at Rome on 26 October 1961. "Treaty on
Intellectual Property in Respect of Integrated Circuits" (IPIC Treaty) refers to the Treaty on Intellectual
Property in Respect of Integrated Circuits, adopted at Washington on 26 May 1989. "WTO Agreement"
refers to the Agreement Establishing the WTO.
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Article 2
Intellectual Property Conventions

1. In respect of Parts Il, lll and IV of this Agreement, Members shall comply with
Articles 1 through 12, and Article 19, of the Paris Convention (1967).

2. Nothing in Parts | to IV of this Agreement shall derogate from existing obligations
that Members may have to each other under the Paris Convention, the Berne Convention,
the Rome Convention and the Treaty on Intellectual Property in Respect of Integrated
Circuits.

Article’3
National Treatment

1. Each Member shall aecord to the nationals of other Members treatment no less

favourable than that it accords/ to fits own nationals with regard to the pro%eoﬁon
intellectual property, subjeet to'the exceptions already provided in, respectively, the Paris
Convention (1967), the Berne Convention (1971), the Rome Convention or the Treaty on
Intellectual Property in Respect “of - Integrated Circuits. In respect of performers,
producers of phonograms and broadcasting organizations, this obligation only applies in
respect of the rights provided under this Agreement. Any Member availing itself of the
possibilities provided in Article 6 of.the Berne Convention (1971) or paragraph 1(b) of
Article 16 of the Rome Convention shall make a notification as foreseen in those
provisions to the Council for TRIPS. ,

2. Members may avail themselves of the exceptions permitted under paragraph 1 in
relation to judicial and administrative procedures; including the designation of an address
for service or the appaintment of an agent within the jurisdiction of a Member, only
where such exceptions are necessary to secure compliance with laws and regulations
which are not inconsistent with the provisions of this Agreement and where such
practices are not.applied .in-a manner. which, would constitute a disguised restriction on
trade.

Article4
Most-Favoured-Nation Treatment
With regard to the protection of intellectual property, any advantage, favour,

privilege or immunity granted by a Member to the nationals of any other country shall be
accorded immediately and unconditionally to the nationals of all other Members.

For the purposes of Articles 3 and 4, "protection” shall include matters affecting the availability,
acquisition, scope, maintenance and enforcement of intellectual property rights as well as those matters
affecting the use of intellectual property rights specifically addressed in this Agreement.
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Exempted from this obligation are any advantage, favour, privilege or immunity accorded
by a Member:

(@) deriving from international agreements on judicial assistance or law
enforcement of a general nature and not particularly confined to the
protection of intellectual property;

(b) granted in accordance with the provisions of the Berne Convention (1971)
or the Rome Convention authorizing that the treatment accorded be a
function not of national treatment but of the treatment accorded in another
country;

(c) in respect of the rights of performers, producers of phonograms and
broadcasting organizations net-provided under this Agreement;

(d) deriving from .international agreements related to the protection of
intellectual propertywhich entered into force prior to the entry into force
of the WTO Agieement, provided that such agreements are notified to the
Council forsTRIPS and -do not constitute an arbitrary or unjustifiable
discrimination/against nationals of other Members.

Arti cl“e 5

Multilateral Agreemen_t$ on Acguisition or
Maintenance of Pr otection

The obligations under Articles 3 and 4 do not apply to procedures provided in
multilateral agreements concluded under the auspices of WIPO relating to the acquisition
or maintenance of intellectual property rights.

Article 6
Exhaustion
For the purposes of dispute settlement_under this Agreement, subject to the
provisions-ofiArticles-3 and-4 nething in this;Agreementishall be used to address the issue
of the exhaustian of intellectual property. rights.
Article 7
Objectives
The protection and enforcement of intellectual property rights should contribute to
the promotion of technological innovation and to the transfer and dissemination of
technology, to the mutual advantage of producers and users of technological knowledge

and in a manner conducive to social and economic welfare, and to a balance of rights and
obligations.
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Article 8
Principles

1. Members may, in formulating or amending their laws and regulations, adopt
measures necessary to protect public health and nutrition, and to promote the public
interest in sectors of vital importance to their socio-economic and technological
development, provided that such measures are consistent with the provisions of this
Agreement.

2. Appropriate measures, provided that they are consistent with the provisions of this

Agreement, may be needed to prevent the abuse of intellectual property rights by right

holders or the resort to practices which unreasonably restrain trade or adversely affect the
international transfer of technology.

PART Il

STANDARDS. CONCERNING THE AVAILABILITY, SCOPE
AND USE OF INTELLECTUAL PROPERTY RIGHTS

SECTION 5t PATENTS

Article 27
Paténtable Subject Matter

1. Subject to the provisions of paragréphé 2 and 3,/patents shall be available for any
inventions, whether preducts.or processes, in-all fields-of technology, provided that they

are new, involve an inventive step and are capable of industrial appliéaﬁmrlnject to
paragraph 4 of Article 65, paragraph 8 of Article 70. and paragraph 3 of this Article,
patents shall be available and patent rights enjoyable without discrimination as to the
place of invention, the field of technology.and whether products are imported or locally
produced.

2. Members may exclude frompatentability=inventions, the.prevention within their
territory of the commgrcial-exploitation of which is ‘necessary-io proreke public or
morality, including'to protect human, ‘animal or plant life or health or to avoid serious
prejudice to the environment, provided that such exclusion is not made merely because
the exploitation is prohibited by their law.

3. Members may also exclude from patentability:

(@) diagnostic, therapeutic and surgical methods for the treatment of humans
or animals;

For the purposes of this Article, the terms "inventive step" and "capable of industrial application"
may be deemed by a Member to be synonymous with the terms "non-obvious" and "useful" respectively.
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(b) plants and animals other than micro-organisms, and essentially biological
processes for the production of plants or animals other than non-biological
and microbiological processes. However, Members shall provide for the
protection of plant varieties either by patents or by an effestivgeneris
system or by any combination thereof. @ The provisions of this
subparagraph shall be reviewed four years after the date of entry into force
of the WTO Agreement.

Article 28
Rights Coniesred
1. A patent shall confer on its owner the following exclusive rights:

(@) where the subject.maiter of a patent i1s a product, to prevent third parties
not having'the ewner's consent from the acts of: making, using, offering

for sale, selling,©r importir?gfor these purposes that product;

(b) where thessubject matter of a patent is a process, to prevent third parties
not having the owner’s consent from the act of using the process, and from
the acts off wusing, offering for sale, selling, or importing for these
purposes at least the product obtained directly by that process.

2. Patent owners shall also, have the right to assign, or transfer by succession, the
patent and to conclude licensing coentracts.

Article 29
Conditions on Patent Applicants

1. Members shall requite“that an applicant for a patent shall disclose the invention in
a manner sufficiently clear and complete for the invention to be carried out by a person
skilled in the art and may require the applicant to indicate the best mode for carrying out
the invention known to the inventor @t the filing date or, whereriority is claimed, at the
priority date of the application:

2. Members may require an applicant for a patent to provide information concerning
the applicant’s corresponding foreign applications and grants.

Article 30

Exceptions to Rights Conferred

5
This right, like all other rights conferred under this Agreement in respect of the use, sale,
importation or other distribution of goods, is subject to the provisions of Article 6.
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Members may provide limited exceptions to the exclusive rights conferred by a
patent, provided that such exceptions do not unreasonably conflict with a normal
exploitation of the patent and do not unreasonably prejudice the legitimate interests of the
patent owner, taking account of the legitimate interests of third parties.

Article 31

Other Use Without Authorization of the Right Holder

6 .
Where the law of a Member allows for other uséthe subject matter of a patent
without the authorization of the right holder lacluding use by the government or third
parties authorized by the government, the fellowing provisions shall be respected:

(@)
(b)

(©)

(d)
(€)

(f)

(9)

authorizationrof' such.use shall be considered on its individual merits;

such use mayonly be permitted if, prior to such use, the proposed user has
made effoitS torobtain authorization from the right holder on reasonable
commercial i€rms /and conditions and that such efforts have not been
successfulswithin @ reasonable period of time. This requirement may be
waived by a Member in the case of a national emergency or other
circumstanees 0f extreme urgency or in cases of public non-commercial
use. In situations of national emergency or other circumstances of extreme
urgency, the right holder shall, nevertheless, be notified as soon as
reasonably practicable.  In the ease of public non-commercial use, where
the government or eentractor, without making a patent search, knows or
has demonstrable grounds to know that a valid patent is or will be used by
or for the government, the right holder shall be informed promptly;

the scope_and duration of such use shall be limited to the purpose for
which it was authorized, and in the case of semi-conductor technology
shall only be for public non-commercial use or to remedy a practice

determined after judicial or.administrative process to be anti-competitive;

such wuse shall be non-exclusive;

such use.shall be non-assignable; except with that part of the enterprise or
goodwill'which‘enjoys‘such use;

any such use shall be authorized predominantly for the supply of the
domestic market of the Member authorizing such use;

authorization for such use shall be liable, subject to adequate protection of
the legitimate interests of the persons so authorized, to be terminated if and
when the circumstances which led to it cease to exist and are unlikely to

"Other use" refers to use other than that allowed under Article 30.
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recur. The competent authority shall have the authority to review, upon
motivated request, the continued existence of these circumstances;

(h) the right holder shall be paid adequate remuneration in the circumstances
of each case, taking into account the economic value of the authorization;

(1) the legal validity of any decision relating to the authorization of such use
shall be subject to judicial review or other independent review by a distinct
higher authority in that Member;

() any decision relating to the remuneration provided in respect of such use
shall be subject to judicial review or other independent review by a distinct
higher authority in that Member;

(k) Members are not obliged to apply the conditions set forth in
subparagraphs.(b)and (f) where such use is permitted to remedy a practice
determined afterjudicial or administrative process to be anti-competitive.
The need-to correet anti-competitive practices may be taken into account
in determining thesamount of remuneration in such cases. Competent
authorities shall have the authority to refuse termination of authorization if
and when the ,conditions which led to such authorization are likely to
recur;

() where such use is authorized to0 permit the exploitation of a patent (“the
second patent”) which- cannet be exploited without infringing another
patent ("the first patent”), the Tb]l,qwing additional conditions shall apply:

(1) the invention claimed in the second patent shall involve an
important technical advance of eonsiderable economic significance
in relation-to-the invention claimed--the first patent;

(i)  the owner of the first patent shall be entitled to a cross-licence on
reasonable terms to use the invention claimed in the second patent;
and

(i) the use authorized'in respect of the first patent shall be non-

assignable except with the assignment of the second patent.
Article 32
Revocation/Forfeiture

An opportunity for judicial review of any decision to revoke or forfeit a patent

shall be available.

Article 33

Term of Protection
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The term of protection available shall not end before the expiration of a period of
- 7
twenty years counted from the filing date.

Article 34
Process Patents: Burden of Proof

1. For the purposes of civil proceedings in respect of the infringement of the rights of
the owner referred to in paragraph 1(h) of Article 28, if the subject matter of a patent is a
process for obtaining a product, the judicial;authorities shall have the authority to order
the defendant to prove that the process to.0btain an identical product is different from the
patented process. Therefore, Members shall"provide, in at least one of the following
circumstances, that any identieal produet when preduced without the consent of the patent
owner shall, in the absenee of proof to the contrary,; be deemed to have been obtained by
the patented process:

(@) if the product obtained by the patented process is new;

(b) if there is, @ substantial-fikelihood that the identical product was made by
the processsand the owner of the patent has been unable through
reasonable‘effaris to determine the process actually used.

2. Any Member shall be frege to provide that the burden of proof indicated in
paragraph 1 shall be on the alleged infringer only if the condition referred to in
subparagraph (a) is fulfilled or oniy if the eondition referred to in subparagraph (b) is
fulfilled. Yo S

3. In the adduction-of proof to the contrary; the legitimate interests of defendants in
protecting their manufacturing and business secrets shall be taken into account.

SECTION 8¢ CONTROLIOFANTI-COMPETITIVE'PRACTICES
IN CONTRACTUAL LICENCES

Article 40
1. Members agree that some licensing practices or conditions pertaining to
intellectual property rights which restrain competition may have adverse effects on trade

and may impede the transfer and dissemination of technology.

2. Nothing in this Agreement shall prevent Members from specifying in their
legislation licensing practices or conditions that may in particular cases constitute an

It is understood that those Members which do not have a system of original grant may provide
that the term of protection shall be computed from the filing date in the system of original grant.
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abuse of intellectual property rights having an adverse effect on competition in the
relevant market. As provided above, a Member may adopt, consistently with the other
provisions of this Agreement, appropriate measures to prevent or control such practices,
which may include for example exclusive grantback conditions, conditions preventing
challenges to validity and coercive package licensing, in the light of the relevant laws and
regulations of that Member.

3. Each Member shall enter, upon request, into consultations with any other Member
which has cause to believe that an intellectual property right owner that is a national or
domiciliary of the Member to which the request for consultations has been addressed is
undertaking practices in violation of the requesting Member's laws and regulations on the
subject matter of this Section, and which wishes to secure compliance with such
legislation, without prejudice to any action/under the law and to the full freedom of an
ultimate decision of either Member. The~Member addressed shall accord full and
sympathetic consideration o, and shall afford adeguate opportunity for, consultations
with the requesting Member,-and shall cooperate through supply of publicly available
non-confidential information.«of «relevance to the matter in question and of other
information available tosthe Member, subject io domestic law and to the conclusion of
mutually satisfactory agreements concerning the safeguarding of its confidentiality by the
requesting Member. -

4. A Member whose nationals or ‘domigiliaries are subject to proceedings in another

Member concerning alleged violation of that other Member's laws and regulations on the

subject matter of this Section shall, ‘upen request, be granted an opportunity for

consultations by the other Member: under the same conditions as those foreseen in
paragraph 3.

PART lll

ENFORCEMENT OF INTELLECTUAL PROPERTY RIGHTS

Articled44
knjunctions

1. Theyjudicial autheritiessshall have the-authority to jorder-a party to desist from an
infringement, inter alia to prevent the entry into: the channels aof ‘commerce in their
jurisdiction “of imported goods that involve the infringement of an intellectual property
right, immediately after customs clearance of such goods. Members are not obliged to
accord such authority in respect of protected subject matter acquired or ordered by a
person prior to knowing or having reasonable grounds to know that dealing in such
subject matter would entail the infringement of an intellectual property right.

2. Notwithstanding the other provisions of this Part and provided that the provisions of
Part Il specifically addressing use by governments, or by third parties authorized by a
government, without the authorization of the right holder are complied with, Members
may limit the remedies available against such use to payment of remuneration in
accordance with subparagraph (h) of Article 31. In other cases, the remedies under
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this Part shall apply or, where these remedies are inconsistent with a Member's law,
declaratory judgments and adequate compensation shall be available.

PART V

DISPUTE PREVENTION AND SETTLEMENT

Article 63
Transpanency

1. Laws and regulations, and final judieialsdecisions and administrative rulings of
general application, made_effective by.a Member pertaining to the subject matter of this
Agreement (the availability, seepe, acquisition, enforcement and prevention of the abuse
of intellectual property righis)” shall be published, or where such publication is not
practicable made publicly available, in a national language, in such a manner as to enable
governments and right holders te beceme acquainted with them. Agreements concerning
the subject matter of this Agreement which are in force between the government or a
governmental agency offa Member_and.the government or a governmental agency of
another Member shall also be published. . =

2. Members shall notify the laws and regulations referred to in paragraph 1 to the
Council for TRIPS in order to assist-that Council in its review of the operation of this
Agreement. The Council shall attempt to minimize the burden on Members in carrying
out this obligation and may decide to waive the obligation to notify such laws and
regulations directly to the Council if-consultations with WIPO on the establishment of a
common register containing these laws and regulations are successful. The Council shall
also consider in this connection any-action required-regarding notifications pursuant to the
obligations under this-/Agreement stemming from the provisions of Articledtéhe

Paris Convention (1967).

3. Each Member shall ke prepared toasupply, in response to a written request from
another Memberginformation of 'the sort referred to‘in paragraph 1. A Member, having
reason to believe that ‘a“specific judicial ‘decision or administrative ruling or bilateral
agreement in the area of intellectual property rights affects its rights under this
Agreement, may.alsesrequestdn writing te, be-givensaccess-to.or bejinformed in sufficient
detail of such specifiejudicial decisians-or administrative rulings or bilateral agreements.

4. Nothing in paragraphs 1, 2 and 3 shall require Members to disclose confidential
information which would impede law enforcement or otherwise be contrary to the public
interest or would prejudice the legitimate commercial interests of particular enterprises,
public or private.

Article 64

Dispute Settlement
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1. The provisions of Articles XXII and XXIII of GATT 1994 as elaborated and
applied by the Dispute Settlement Understanding shall apply to consultations and the
settlement of disputes under this Agreement except as otherwise specifically provided
herein.

2. Subparagraphs 1(b) and 1(c) of Article XXIll of GATT 1994 shall not apply to the
settlement of disputes under this Agreement for a period of five years from the date of
entry into force of the WTO Agreement.

3. During the time period referred to in paragraph 2, the Council for TRIPS shall
examine the scope and modalities for complaints of the type provided for under
subparagraphs 1(b) and 1(c) of Article’ XXl of GATT 1994 made pursuant to this
Agreement, and submit its recommendationsto the Ministerial Conference for approval.
Any decision of the Ministerial Conference torapprove such recommendations or to
extend the period in paragraph 2 shall be made only by consensus, and approved
recommendations shall be egfiective for all Members without further formal acceptance
process.

PART VI

TRANSITIONAL ARRANGEMENTS

Article 65
Transitional Arrangements

1. Subject to the provisions of paragraph's' 2, 3 and 4, no Member shall be obliged to
apply the provisions of-this Agreement before the expiry-of a general period of one year
following the date of entry into force of the WTO Agreement.

2. A developing country Member is entitled to delay for a further period of four
years the date of applicatien, as definedsin paragraph 1, of the provisions of this
Agreement other than Articles 3,4 and 5.

3. Any other Member which is.in the process of transformation from a centrally-
planned intogar market, free-enterprise; eeonomy @ands which=issundertaking structural
reform of ‘its intellectual\property system and facing special prablems in the preparation
and implementation of intellectual property laws and regulations, may also benefit from a
period of delay as foreseen in paragraph 2.

4. To the extent that a developing country Member is obliged by this Agreement to
extend product patent protection to areas of technology not so protectable in its territory
on the general date of application of this Agreement for that Member, as defined in
paragraph 2, it may delay the application of the provisions on product patents of Section 5
of Part Il to such areas of technology for an additional period of five years.
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5. A Member availing itself of a transitional period under paragraphs 1, 2, 3 or 4
shall ensure that any changes in its laws, regulations and practice made during that period
do not result in a lesser degree of consistency with the provisions of this Agreement.

Article 66
Least-Developed Country Members

1. In view of the special needs and requirements of least-developed country
Members, their economic, financial and administrative constraints, and their need for
flexibility to create a viable technological base, such Members shall not be required to
apply the provisions of this Agreement, otheithan Articles 3, 4 and 5, for a period of 10
years from the date of application as definedstinder paragraph 1 of Article 65. The
Council for TRIPS shall, upon duly motivated request by a least-developed country
Member, accord extensions.oi-this period.

2. Developed country Members ‘shall provide incentives to enterprises and
institutions in their territopies §or the purpose of promoting and encouraging technology
transfer to least-developed. Country -Members in order to enable them to create a sound
and viable technological base.

Article 67:
Technical Cddperﬂati on

In order to facilitate the implementation of this Agreement, developed country
Members shall provide, on request and on mutually agreed terms and conditions,
technical and financial-cooperation in favour of developing and least-developed country
Members. Such cooperation shall include assistance<in the preparation of laws and
regulations on the protection and enforcement of intellectual property rights as well as on
the prevention of their @buse, and shall include support regarding the establishment or
reinforcement of domesti¢ effices and agencies relevant to these matters, including the
training of personnel,

PART VII

INSTITUTIONAL ARRANGEMENTS; (FINAL PROVISIONS

Article 68

Council for Trade-Related Aspects of
Intellectual Property Rights

The Council for TRIPS shall monitor the operation of this Agreement and, in
particular, Members' compliance with their obligations hereunder, and shall afford
Members the opportunity of consulting on matters relating to the trade-related aspects of
intellectual property rights. It shall carry out such other responsibilities as assigned to it
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by the Members, and it shall, in particular, provide any assistance requested by them in
the context of dispute settlement procedures. In carrying out its functions, the Council for
TRIPS may consult with and seek information from any source it deems appropriate. In
consultation with WIPO, the Council shall seek to establish, within one year of its first
meeting, appropriate arrangements for cooperation with bodies of that Organization.

Article 69
International Cooperation

Members agree to cooperate with, each other with a view to eliminating
international trade in goods infringing intellecitial property rights. For this purpose, they
shall establish and notify contact points in their.administrations and be ready to exchange
information on trade in infringing goodss They shall, in particular, promote the exchange
of information and cooperation between customs authorities with regard to trade in
counterfeit trademark goods.and.pirated copyright goods.

Article 70
Protection of Existing Subject Matter

1. This Agreement does not give rise to abligations in respect of acts which occurred
before the date of application of the.Agreement for the Member in question.

2. Except as otherwise provided for in this Agreement, this Agreement gives rise to
obligations in respect of all subject matter existing at the date of application of this
Agreement for the Member in question, and whichis protected in that Member on the
said date, or which meets or comes subsequently to.meet the criteria for protection under
the terms of this Agreement. In respect of this paragraph and paragraphs 3 and 4,
copyright obligations with respect to existing works shall be solely determined under
Article 18 of the Berne Convention (1971), and obligations with respect to the rights of
producers of phonograms and performersuin existing phonograms shall be determined
solely under Article 18" of ‘the /'Berne ' Convention (1971)~as made applicable under
paragraph 6 of Article*14-of this'Agreement.

3. Theregshall, be, ne abligation ito; restareprotection jtesysubject matter which on the
date of application of this Agreement-for’ the. Member_in question has fallen into the
public domain.

4. In respect of any acts in respect of specific objects embodying protected subject
matter which become infringing under the terms of legislation in conformity with this
Agreement, and which were commenced, or in respect of which a significant investment
was made, before the date of acceptance of the WTO Agreement by that Member, any
Member may provide for a limitation of the remedies available to the right holder as to
the continued performance of such acts after the date of application of this Agreement for
that Member. In such cases the Member shall, however, at least provide for the payment
of equitable remuneration.
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5. A Member is not obliged to apply the provisions of Article 11 and of paragraph 4
of Article 14 with respect to originals or copies purchased prior to the date of application
of this Agreement for that Member.

6. Members shall not be required to apply Article 31, or the requirement in
paragraph 1 of Article 27 that patent rights shall be enjoyable without discrimination as to
the field of technology, to use without the authorization of the right holder where
authorization for such use was granted by the government before the date this Agreement
became known.

7. In the case of intellectual property rights for which protection is conditional upon
registration, applications for protection which are pending on the date of application of
this Agreement for the Member in question.shall.be permitted to be amended to claim any
enhanced protection provided under the provisiens of this Agreement. Such amendments
shall not include new matter.

8. Where a Member dogs net make available as of the date of entry into force of the
WTO Agreement patentprotection for pharmaceutical'and agricultural chemical products
commensurate with its obligations under Article 27, that Member shall:

(@) notwithstanding the provisions of Part VI, provide as from the date of
entry into force of the WTO Agreement a means by which applications for
patents for sticliinventions can be filed;

(b) apply to these applications, as of the date of application of this Agreement,
the criteria for patentability as laid down in this Agreement as if those
criteria were being applied on the date of filing in that Member or, where
priority is available and claimed, the priority date of the application; and

(c) provide patent protection in-accordance with this Agreement as from the
grant of‘the patent and for the remainder of the patent term, counted from
the filing date in accordance with Article 33 of this Agreement, for those
of these applications that meet the critéria for protection referred to in
subparagraph(b).

9. Where a productiis the subject ‘'of a‘patent-application in a Member in accordance
with paragraph 8(a), exclusive marketing rights_shall be granted, notwithstanding the
provisions-ofiRart-Vl~forra.period-of five years-after.obtaining marketing approval in that
Member or until a preduct patent is.granted or rejected in that Member, whichever period
is shorter, provided that, subsequent to the entry into force of the WTO Agreement, a
patent application has been filed and a patent granted for that product in another Member
and marketing approval obtained in such other Member.

Article 71
Review and Amendment

1. The Council for TRIPS shall review the implementation of this Agreement after
the expiration of the transitional period referred to in paragraph 2 of Article 65. The
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Council shall, having regard to the experience gained in its implementation, review it two
years after that date, and at identical intervals thereafter. The Council may also undertake
reviews in the light of any relevant new developments which might warrant modification
or amendment of this Agreement.

2. Amendments merely serving the purpose of adjusting to higher levels of
protection of intellectual property rights achieved, and in force, in other multilateral
agreements and accepted under those agreements by all Members of the WTO may be
referred to the Ministerial Conference for action in accordance with paragraph 6 of
Article X of the WTO Agreement on the basis of a consensus proposal from the Council
for TRIPS.
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