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° Declaration on Establishment of a New International Economic Order
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o 1

. e
(e) Full permanent sovereignty of every State over its natural resources and all

economic activities, I order to safeguard these resources, each State is entitled to

exercise effective COII'T’EI’O_| over them and their exploitation \M’th means suitable to its own
situation, including the-right to nationalization or transfer-of ownership to its nationals,
this right being.an_ expression of the full_permanent sovereignty, of the State. No State
may be subjected to'economic, political or any othertype of coércion to prevent the free

and full exercise of this inalienable right;

L aden vty antlsz g A UERN 3281 (XXIX) 1Wdun 12 TutAN A.A.1974

* Article 2: 2. Each State has the right:

a. To regulate and exercise authority over foreign investment within its national
jurisdiction in accordance with its laws and regulations and in conformity
with its national objectives and priorities. No State shall be compelled to

grant preferential treatment to foreign investment;
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*ISECTION 3: INTERPRETATION OF TREATIES

Article 31: General rule of interpretation

1. A treaty shall be interpreted in good faith in accordance with the ordinary
meaning to be given to the terms of the treaty in their context and in the light of its object
and purpose.

2. The context for the purpose of the interpretation of a treaty shall comprise, in

addition to the text, including its preamble and annexes:
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> Recognizing that economic development, social development, and

environmental protection are interdependent and mutually reinforcing components of
sustainable development, and that an open and non-discriminatory multilateral trading
system can play a major role in achieving sustainable development;

° Recognizing that these objectives can be achieved without relaxing health,

safety and environmental measures of general application
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\ Recognizing that the promotion and protection of investments on the basis of
this Agreement will be conducive to the stimulation of individual business initiative and
will increase prosperity in both States,

Respecting the sovereignty and laws of the Contracting Party within whose
jurisdiction the investments fall, and

Convinced that these objectives can be achieved without relaxing health, safety

and environmental measures of general application,
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" A Contractinwg Party may adopt, maintain or’vem‘orce any measure that it
considers appropriate tor ensure that investrment activity is undertaken in a manner
sensitive to health, safety or environmental concerns, provided such measures are
consistent with this agreement.

2 Aricle! 17015 Levelstof Protection Recognizing-the [right of each Party to
establish™ its own levels of domestic environmental protection and environmental
development policies and priorities, and to adopt or modify accordingly its
environmental laws and policies, each Party shall ensure that its laws and policies
provide for and encourage high levels of environmental protection, and shall strive to
continue to improve those laws and policies.

° Nothing in this Chapter shall be construed to prevent a Party from adopting,

maintaining, or enforcing any measure otherwise consistent with this Chapter that it
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Subject to the"r_equirement that such measures are not applied in a manner
which would constitute’a means of arbitrary or unjustifiable discrimination between
countries where_like conditions. prevail, or a-disguised_restriction on investment flows,
nothing in this Agreement shall be coenstrued to prevent the adoption or enforcement by

any Member State of measures;

(a) necessary to protect national security and public morals;

(b) necessary to protect human, animal or plant life or health; ...
* Article 15 (General exceptions)
1.Notwithstanding any other provisions in this Agreement other than the
provisions of Article 10, each Contracting Party may:
(c) take any measure necessary to protect human, animal or plant life or health;

or
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(d) take any 'm:éasure necessary for the maintenané'_e_'.uof public order. The public
order exceptions may be invoked only where a genuine ahd sufficiently serious threat is
posed to one of the fundamental interests of sogiety.

* BIT 'Between- Armenia. and |Canada (1997): Article! XVII: Application and
General Exceptions

3. Providedrthat 'such measures are not applied in an ambitrary, or unjustifiable
manner, or do not constitute a disguised restriction on international trade or investment,
nothing in this Agreement shall be construed to prevent a Contracting Party from
adopting or maintaining measures, including environmental measures:

(b) necessary to protect human, animal or plant life or health; or

(c) relating to the conservation of living or non-living exhaustible natural

resources if such measures are made effective in conjunction with restrictions on

domestic production or consumption. [...]
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* Free Trad;ef'ATgreement between Chile and thé;;Republic of Korea (2003):
Article 10.18 (Environm?_ntal Measures): 2. The Parties re?ognize that it is inappropriate
to encourage investment by.relaxing domestic health, safety or environmental measures.
Accordingly, a Party.should nhot waive or|otherwise derogate from, or offer to waive or
otherwise derogate from, such measures as an encouragement for the establishment,
acquisition,  expansionsar iretention’ in its| territory of an linvestment of=an investor. If a
Party considers that the other Party has offered such an encouragement, it may request
consultations with the other Party and the Parties shall consult with a view to avoiding
any such encouragement.”
Article 74 Environmental Measures “The Parties recognize that it is
inappropriate to encourage investment by relaxing domestic health, safety or
environmental measures. Accordingly, a Party should not waive or otherwise derogate

from, or offer to waive or otherwise derogate from, such measures as an encouragement
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for the establishment, acquisition, ekpansid"%{ti;r; (etention in its Area of an investment of
an investor. If a Party considers fhatnthe other;P;JE;y has offered such an encouragement,
it may request consultations Wi‘t_h”the other Partyénd the Parties shall consult with a view
to avoiding any such efricouragement.”

o AGREEI\/IENT:BETWEEN JAPANTANDTHE UNITED MEXICAN STATES FOR
THE STRENGTHENING QF THE ECONOMIC,PARTNERSHIP : Article 147 Cooperation in
the Field of Environment

1. The Parties, recognizings the need for environmental , preservation and
improvement to promate isound @and sustainable development, shall.cooperate in the
field of environment. Cooperative activities under this Article may include:

(a) exchange of information on policies, laws, regulations and technology related
to the preservation and improvement of the environment, and the implementation of
sustainable development;

(b) promotion of capacity and institutional building to foster activities related with

the Clean Development Mechanism under the Kyoto Protocol to the United Nations

Framework Convention on Climate Change ,as may be amended, by means of
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workshops and dispatch of experts, and exploration of appropriate ways to encourage
the implementation of the Clean Development Mechanism projects;

(c) encouragement of trade and dissemination of environmentally sound goods
and services; and

(d) encouraging the exchange of information for the identification of investment
opportunities and the promotion and development of business alliances in the field of

environment.
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" OECD National Treatment Instrument (NTI): “in like situations” means that the
comparison between foreign-controlled established enterprises and domestic

enterprises is valid only if it is made between firms operating in the same sector.



48

¥
=

v a = 1 K Y @ { [ % a va 1 a 4
Tuuna EL‘IIEIM@QHQﬁﬂE’]ELVImuQW ‘M@ﬂﬂ{]llﬁ]‘ﬂﬂ’]\ﬂ’]ﬁliuﬂ{]‘ﬂﬁ\l’]ﬂﬂ’ﬁﬂ’]LL@:’,ﬂ’]‘J‘

asusEndgLsTinAlANLAN G Fadunnsfiarsnnvienisiinandn naanszinite
m?fa@ﬂmmmﬂ@\ﬁgﬁu dunisasilanand]) iRet 9T AR NN UNIENNTAYUIENGN
Uszinavielaiu Adldpasldvaninmsilunisiansnduidaafundndfiae il
nOUNNENIIANIEUdNaLsTIng (GATT/WTO) nanvpe tdaasldinousinisiansaunaes Audn

afiAReiY NN “and9n1anleen i

3.1 Wansrewmanl Jinedisinalynguiienisayuszuinelssina

nsdfURetnenuaf (NT) Lﬂwﬁﬂmiﬁirﬁﬁum’m@mﬁ*ﬂungummwdwﬂ@zmﬂ

]
‘Emﬂuma‘ummmiﬂu@uﬁﬁmmqmmwmvmwﬂi”mﬂ (BIT) nuunliilssinagiunis

a

ANU ’Qu[ﬂ’ﬂ\i‘ﬂ{]‘]_l @uﬂmmumqmmiu m@g”h_lﬂfmuﬂmwﬂuﬂ@vmmm R mﬂuﬂmmu

ﬁmfmﬁLLazﬁﬂaqquuﬂi:Lwﬁmﬂummqmﬁummﬁu
Imwaﬂﬂgummm puily ﬂﬁﬂmmfrﬁmmmnmmﬂfmum?m TnenfnTusaus
" ,Ju
19AA33T 12 -13 lu The Harseatic LeaguﬁanLﬂumuﬁmmmmumwﬂmamuu,mmm

dll A a va 1 D f ‘;./;93— = 2 1 o [ % 1 2
FasnsldidendiRsenansfAirasanina A luilssnd’- saumdnnissananalagn

2

unn datinsunsnaeliaRsdsIt N s ssnanNIsEma Taelsng luaws doyeynng

n1sAuazNIsRLEe (FGN) uay GATT asdnasnamiananifiRed e Al luauidoynyn

AINAA0E]

daunand iRt 1e1mlungnuianisauly JRmun1sndaaun1anas

aenEaNAET 2 Alagnianisdeha M ATUnh Sl aukan nfinnipha g sendnatlssing

o

paanvataLfiResiguaieiginaianizesnededgeine) lunddewdnild deaiuayunis
Q o ! ' d !

UniFseAusIaseetNANTIRAYEIMANATN9 N3 AN N UAAWA1eATun1sTnse

q

wann1sldaunaetlnawilefuuauresiguasudnainuianeninzesaulugine L

o [ % é’ [ tﬂlyv = . A 1 ]
nguaneneluaesdy lnandnnisilidunganluuin nawg) Calvo Doctrine TnanadnAumng

2

UNCTAD (1999), NATIONAL TREATMENT, UNCTAD Series on lIssues in
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The Parties to this Agreement,

Recognizing that their relations in the field of trade and economic endeavour
should be conducted with a view to raising standards of living, ensuring full employment
and a large and steadily growing volume of real income and effective demand, and
expanding the production of and trade in goods and services, while allowing for the
optimal use of the world's resources in accordance with the objective of sustainable

development, seeking both to protect and preserve the environment and to enhance the
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means for doing so in a manner consistent with their respective needs and concerns at
different levels'of economic development,

Recognizing further that theresis need for positive efforts designed to ensure that
developing countries, ‘and especially thelleast developed amongthem, secure a share
in the growth in international trade commensurate with the needs of their economic
development,

Being desirous of contributing to these objectives by entering into reciprocal and
mutually advantageous arrangements directed to the substantial reduction of tariffs and
other barriers to trade and to the elimination of discriminatory treatment in international
trade relations,

" Jiamyle qnuegn, wnasuarasfniInigAntan (WTO), win 20-21.
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1 Recognizingithat the promotion and the protection| of investments of investors
of one Contracting Party in the territory of the other Contracting Party will be conducive
to the stimulation of business initiative and to the development of economic cooperation
between them,

? Recognizing that the reciprocal encouragement, promotion and protection of
such investment will be conducive to stimulating business initiative of the investors, flow
of capital and technology, and will increase prosperity and economic development and

that fair and equitable treatment of investments is desirable in both States;
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* Article 1: Coverage and Application

1. The rules and procedures of this Understanding shall apply to disputes
brought pursuant to the consultation and dispute settlement provisions of the
agreements listed in Appendix1 to this Understanding (referred to in this Understanding
as the "covered agreements"). The rules and procedures of this Understanding shall

also apply to consultations and the settlement of disputes between Members
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Party

1. Any dispu't_e}_‘?which may arise between a Contra_é'_tjﬁg Party and an investor of
the other Contracting Pa;r_'ty shall, if possible, be settled amjéably.

2. If the dispute gannot thus be settled within six months following the date on
which the dispute has been raised by either. Party it'may be supmitted upon request of
the investor (his choice will be final) either to:

(a) Thevcompetent courts of the Contracting Partyin whose territory the
investment was made.
(b) The International Centre for the Settlement of Investment Disputes

(ICSID) created by the Convention on the Settlement of Investment Disputes

between States and Nationals of other States opened for signature in

Washington D.C. on 18 March 1965, once both Contracting Parties herein

become member states thereof.”
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GENERAL EXCEPTIONS:
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1. For purpoégls?f Chapters 2 through 6 (National"T'[éatment and Market Access
for Goods, Rules of Origin, Customs Procedures, Textiles: Technical Barriers to Trade),
GATT 1994 Article XX and its interpretive notes are incorporated into and made part of
this Agreement,” mutatis-mutandis, The Parties understand that the measures referred to
in GATT 1994 'Article XX(b) include environmental measures necessary to protect
humanganimal, or“plant life or health, and’ that GATT 1994 Article -XX(g) applies to
measures relating to the conservation of living and non-living exhaustible natural
resources.

2. For purposes of Chapters 8, 9, and 14 (Cross Border Trade in Services,
Telecommunications, and Electronic Commerce21-1), GATS Article XIV (including its
footnotes) is incorporated into and made part of this Agreement, mutatis mutandis.21-2
The Parties understand that the measures referred to in GATS Article XIV (b) include

environmental measures necessary to protect human, animal, or plant life or health.
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1. Each Contraeting' Party shall in its Area aceord to investors of the other

Contracting Party and 10 their iﬁﬁvé’étments treatment no less favourable than

dad

the treatment it.accords.in' like 'cﬁrcumstances to its own investors and their

investments with respect to tHE‘ establlshment acquisition, expansion,
,u
operation, management mamtenance use, enjoyment, and sale or other

disposal of |nvestments ‘

“ GATT 1994:ArTc|e Il National Treatment on Inte—rﬁg'lv Taxation and Regulation

1. The Contragfjng parties recognize that inteﬁnal taxes and other internal
charges, and laws, regulations and requirements affecting the internal sale, offering for
sale, purchase, transportation, distribution or use of products, and internal quantitative
regulations requiring the mixture, progessing or use of products in specified amounts or
proportions, /should“not be applied to imported: or iIdomestic products [so as to afford
protection to domestic production.*

2. The products of the territory of any contracting party imported into the territory
of any other contracting party shall not be subject, directly or indirectly, to internal taxes
or other internal charges of any kind in excess of those applied, directly or indirectly, to
like domestic products. Moreover, no contracting party shall otherwise apply internal
taxes or other internal charges to imported or domestic products in a manner contrary to

the principles set forth in paragraph 1.*
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4! The products of the territory of any contracting party imported into the territory
of any other contracting party shall be accorded treatment no less favourable than that
accorded to like products of national origin in respect of all laws, regulations and
requirements affecting their internal sale, offering for sale, purchase, transportation,
distribution or use. The provisions of this paragraph shall not prevent the application of
differential internal transportation charges which are based exclusively on the economic

operation of the means of transport and not on the nationality of the product.
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1 Nicholas DiMascio and Joost Pauwelyn, “NONDISCRIMINATION IN TRADE
AND INVESTMENT TREATIES: WORLDS APART OR TWO SIDES OF THE SAME
COIN?”, 102 A.J.I.L. 48: 60. (The broad and fundamental purpose of Article Il is to avoid
protectionism in the application of internal tax and regulatory measures. More
specifically, the purpose of Article Il "is to ensure that internal measures 'not be applied
to imported or domestic products so as to afford protection to domestic production™.

Toward this end, Article Il obliges Members of the WTO to provide equality of

competitive conditions for imported products in relation to domestic products.)
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“Ibid., p.62. ([Under GATT Article Il (national treatment)] it is irrelevant that "the
trade effects" of the tax differential between imported and domestic products, as
reflected in the volumes of imports, are insignificant or even non-existent; Article Il
protects expectations not of any particular trade volume but rather of the equal
competitive relationship between imported and domestic products.)
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] Champiom/Trading Co. v, Arab Republic of Egypt, ICSID,Case No. ARB/02/9
(Oct. 27,2006), para. 126.

* The purpose of Art.ll (2)(a) is to promote foreign investment and to guarantee
the foreign investor that his investment will not because of his foreign nationality be
accorded a treatment less favourable than that accorded to others in like situations.

The intent factor is important, but protectionist intent is not necessarily
decisive in every case. An intent to favour nationals over non-nationals would not give

rise to a breach of Chapter 1102 (National Treatment) of NAFTA if the actual measure
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produced has no adverse effects The Word—“treatment suggests that practical impact

ol

is required to produce, a breach of 1102, not merely motivesor intent that are in principle

contrary to NAFTA norms
UNCTAD NATIONAL TREATMENT, UNCTAD Serles on Issues in International

Investment Agreements. {New York and Geneva : United Nations, 1999), p. 9. (The
scope of national treatment.in the investment field“goes well beyond its use in trade
agreements. In "particular, the reference to "products" in article, Ill of the GATT is
inadequate for investment agreements (in that it restricts national*treatment to trade in
goods. The activities of foreign investors in their host countries encompass a wide array
of operations, including international trade in products, trade in components, know-how
and technology, local production and distribution, the raising of finance capital and the
provision of services, not to mention the range of transactions involved in the creation
and administration of a business enterprise. Hence, wider categories of economic
transactions may be subjected to national treatment disciplines under investment

agreements than under trade agreements.)
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* BIT between Japan and Viet Nam (2003): Article 2

1. Each Contracting Party shall in its Area accord to investors of the other
Contracting Party and to their investments treatment no less favourable than the
treatment it accords in like circumstances to its own investors and their investments with

respect to the establishment, acquisition, expansion, operation, management,
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LLﬁﬂﬁxmﬂﬁiN‘] toelude 5 (E)=21a9%1ISD Model~International; Agreement on Investment

for Sustainable’ Development™ lananany adadild lunisamnanu A4 luanianisal

° Interpretative Note: The objective of "in like circumstances" is to permit the
consideration of all relevant circumstances, including those relating to a foreign investor
and its investments, in deciding to which domestic or third country investors and
investments they should appropriately be compared.

%0 Article 5: National treatment
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(3) The US Statement of AdministrativeAction;1993
-

o

Tneudsannanigasmenatdidvindannasnazdiazeniznunileudailieen

k-

Statement of AdministratiVe ACtion. 1WaldasuisnisliulddaunaasNAFTA Tuilseimn

—

A1Atye Tnewdnyuzeen @@ (N AifludeunyiengaEisneiuny wiiduniseduny

4 ¥

n13dfulanan NT Tunns@auinnadanuail (Cross-Border Trade in Services)

’ﬂﬂ’]\ﬂ‘i‘ﬂ[ﬁﬂﬂLLNQ’]ﬂi‘mu@ytﬂuﬂ’]?ﬂﬁUQHV@ﬂﬂQ‘U[ﬁlﬂ?;l’]\‘ﬁﬁ[51 NT) Tun1sA1u3nng

TINLAL (Cross-Border Trade |n Ser\nces) ﬁ"mll’]m'\ 1202 Uk £§L HULAUINANB LN LT
! ,u

(E) For greater certainty, the concept of “in like cifeumstances” requires an overall

examination, on a @éée—by—case pasis, of all the circu}@étances of an investment,
including, inter alia:
a) its effects on thirdgpersons and the logal community;
b) its effects lupon [the local,” regional ar' national (environment, or the global
commons
c) dthe sector the investar isiin;
d) the aim of the measure concerned;
e) the regulatory process generally applied in relation to the measure concerned,
and
f) other factors directly related to the investment of investor in relation to the

measure concerned.

The examination shall not be limited to or biased toward any one factor.
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\AeI9i1 (same se@’ggr) mﬂ@gLummum?mmummum_@mmg paglinisiulseiu

(circumstances warrant) A9t NTEUANAIIAs T agtnas wlulssmalidsuansznisie

" Government of the United States, North~American Free Trade Agreement
Implementation. Act..Statement.of Administrative.Action. November. 1993, p.152. (The "no
less favorable' standard applied in ‘Articles 1202'and 1203-does not require that service
providers from Other NAFTA countries receive the same or even "equal" treatment as that
provided to local companies or other foreign firms. Foreign service providers can be
treated differently if circumstances warrant. For example, a State may impose special
requirements on Canadian and Mexican service providers if necessary to protect

consumers to the same degree as they are protected in respect of local firms...)
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® Occidental Exploration and Production Company v. Ecuador, Award of 1 July
2004.
“bid., para.173
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M. Sornarajah, The International Law of Foreign Investment (Cambridge:
Cambridge University Press, 1994), p 294.

?U.S. Const. amend. V.
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° AR Pumpelly v. Green Bay County (1871)
¢ Harvey M. Jacobs. “The Future of the Regulatory Takings Issue in the United

States and Europe: Divergence or Convergence?” The Urban Lawyer Vol. 40, No. 1

(Winter 2008), p.53-54.
° Ibid., p.54.
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23 U.S. 623 (1887), p. 668-69. (The Court denied the claim and held that: A
prohibition simply upon the use of property for purposes that are declared by valid
legislation to be injurious to the health, morals, or safety of the community, cannot, in
any just sense be deemed a taking or an appropriation of property for the public benefit.
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purposes, nor restrict his right to dispose of it, but is only a declaration by the State that

its use by any one, for certain forbidden purposes, is prejudicial to the public interests.)
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 Andrus'v. Allard, 444 U.S. 51 (1979)
S 1bid, atl65:68.
*'penn Central Transportation Co. v New York City, 438 U.S. 104, at 130 -131.

("Taking' jurisprudence does not divide a single parcel into discrete segments and
attempt to determine whether rights in a particular segment have been entirely
abrogated. In deciding whether a particular governmental action has effected a taking,
this Court focuses rather both on the character of the action and on the nature of the
interference with rights in the parcel as a whole - here the city tax block designated as

the “landmark site.™)
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* Miller v. Schoene, 276 U.S. 272 (1928).

® Ibid., 276 U.S. 272, at. 279 (the state was under the necessity of making a
choice between the preservation of one class of property and that of the other wherever
both existed in dangerous proximity.)

" KEYSTONE BITUMINOUS COAL ASSN. v. De BENEDICTIS, 480 U.S. 470
(1987)
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*® Section 2 of the Subsidence Act provides: "This a;t shall be deemed to be an
exercise of the police Wbowers of the Commonwealth fo; the protection of the health,
safety and genheral welfare of ‘the ‘people ‘of the Commonwealth, by providing for the
conservation of 'surface land areas which may be affected in the mining of bituminous
coal by methods alherithan *epen: pittior Bsirip’ minifg, to aid}in.the ‘protection of the
safety ofi the public, to enhance the value of such lands for taxation, to aid in the
preservation of surface water drainage and public water supplies and generally to
improve the use and enjoyment of such lands and to maintain primary jurisdiction over

surface coal mining in Pennsylvania."

** The Commonwealth has merely exercised its police power to prevent activities
that are tantamount to public nuisances. The character of this governmental action leans

heavily against finding a taking.
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AR Lucas v. “South Carolina Coastal Council”. (nuisance exception) Tuanll

David Lucas fiedngadandiagalAasnnzia aslaganautiuiuaasutlaanaldlunis

- [ o 1
ANHUNITAINGTT WAsadNAIATNIEL 55 The South Carolina léeannguuiede The South

* KEYSTONE BITUMINOUS COAL ASSN. v. De BENEDICTIS, at 491, Footnote
20. (The special staius, 'of this"type of state'action can“also:be‘understood on the simple
theory that since no individual has a right to use his property so as to create a nuisance
or otherwise harm others, the State has not "taken" anything when it asserts its power to

enjoin the nuisance-like activity.)

*" Euclid v. Ambler Realty, 272 U.S. 365 (1926).

32

ANAY BHANA.LUIAA NANNANNIE LATATNNINET NANINEALFINA (NTINNY:
ANTNNNNURFTIN, 2551), Ui 48.

*|ucas v. South Carolina Coastal Council, 505 U.S.1003 (1992).
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® Police power is defined by Black’s Law Dictionary (1990) as: The power of
the state to place restraints on the personal freedom and property rights of persons for
the protection of public safety, health and morals, or the promotion of the public
convenience and general prosperity... The police power is the exercise of the sovereign
right of a government to promote order, safety, security, health, morals and general

welfare within the constitutional limits and is an essential attribute of a government.
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! Higgins, “The Taking of Property by the State: Recent Developments in
International Law” 176 Rec. Des Cours 259(1982): 271.

*® G.C. Christie, “What Constitutes a Taking Under International Law, 33 B.Y.I.L
307 (1962): 309. (interference with an alien's property may amount to expropriation even
when no explicit attempt is made to affect the legal title to the property, and even though

the respondent State may specifically disclaim any such intention.)
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* Ibid., p.331-332. (The sources of international law considered in this chapter
suggest that ‘measures | such ‘as fiscal legislation (unless gonfiscatory), land use
planning, currency restrictions and . measures for_the protection ,of the environment,
public health, safety ‘and morality, willl normally justify 'severe interference and even
destruction of an alien's property rights.)

0 lan Brownlie, “Public International Law”, Oxford University Press, 6th Edition,

2003 p. 509. (“state measures, prima facie a lawful exercise of powers of governments,
may affect foreign interests considerably without amounting to expropriation. Thus,
foreign assets and their use may be subjected to taxation, trade restrictions involving
licenses and quotas, or measures of devaluation. While special facts may alter cases, in

principle such measures are not unlawful and do not constitute expropriation”)



130

Sornarajah Touananssausl5lunlade “The International Law on Foreign

a vaa

STl AN o a4 = o
Investment” 11 ﬂ']?ﬂ@ﬂlnm?ﬂq?V]1NLﬂuﬂq?L@ﬂﬂﬂ{]Uﬂ‘V]LﬂﬁQﬂUﬂq?ﬂﬂﬂﬂuﬂq?Nﬂmqﬁ

1
yaa

n19ANATENELTINA A INTUAY NN9ANATENRILIAGEN wazIHUNNgLdNRAY & Fennmang

Q
A

wianifeidudsiniulunisfiinuresiglfifeyssananm Avlifaduiunstianing

o Y Yo
SyresldAmauny

J.L. Sax lona1al8luuneaenad@a “Takings and the Police Power” Tagiluunmqnuil

Y Y @ = | . o o a o =< o P I
Lmﬂmmmlumummmmemqiwmﬂ}smmwma‘gwLﬂummmmwameﬂmmﬁLﬂu
nstianing Tnananndaenaenisnivedisine linaaga N davnauniAniAIN1AsH g ia

A 1 o d‘ o a 9 A 1
7a41la RNTUNTANQN ﬂuﬁluﬂ\‘]ﬁNLW@ﬂ?Z‘Iﬂ“ﬁuVI’NLﬁﬁ“lﬂ'ﬁﬂ@ﬂqﬁﬂﬁ‘ﬁiﬂqﬁ‘ﬂ‘ﬂﬂiﬁ NaIMNI7T

neznsenaatluniselamsweins 'ﬂ\‘i"ﬂ’?ﬂﬂqﬁjﬁﬁlﬁl WA IARAINIZNURST ﬂﬁ\iﬂ@l’]%ﬂuﬂ’]‘i

¢9
&

o a A o
neeinad L\?@Mi“ll“ll’ﬂﬁﬂiztﬁlsﬂu@’]ﬁ’]ﬁ‘wmeﬁuﬂ’W?LLTzﬂﬂlﬂmﬁq AuTALIvIa9AUludIAN

Ao ! 5% | | ey |".2’
ﬂ?m@ﬁﬂ@qﬂ]iﬂ\lm’ﬂﬂqqﬁﬂqﬁﬁﬂlﬂ]ﬂﬂquL@ﬂ‘wqﬂ]
.( 4 .
muu‘w’]ﬂ‘W@’1?ELL’W’Wﬂm’1NIWu"]J@qurfﬂ‘;’jMN’]EIﬂFNhJ@WMﬂM’] ﬂ’]ﬂ'ﬁmu’]@ﬁ

1
=

TuidatTeAy (Police power) amﬂum?ﬂmwmﬁfmﬂ@@umﬂﬂummummmﬁlumﬂw

ANTALTIE) LLﬂuﬂﬂ\‘iVluM?@iﬁJ mmummnumm LMuVM@Wﬂ‘VI@’]HLL@VVLN@'ﬂﬂﬂ@@\mu AN ﬂ’ﬂ

v
% |

aﬁvﬁum LLN’QVL‘]JM_H’W?L%@’]H’W Police power LLMV?ﬂHH@ﬂ?ZWUM?@ﬂﬂIMLﬂ@ﬂ'l’]ll

)}

= ' o o = o > = L= o P '
Lmﬂﬂ’]ﬂLLﬂuﬂ@QVJuﬂﬂ@Lﬂuﬂqﬁ\ﬂ@m?WEﬁmﬂﬂ@N I@ﬂiquqmqﬂqL@mu’]mﬂQ?:‘ZLLmﬂﬂq\?I@ LB

o

- @ A @ 2o . = ¥ -
Tm:ﬁLﬂﬂQﬂuﬂNﬂJqﬂVILﬁuqq ﬂ’]?jﬁjﬂ’]uq@ Rolice power IﬁﬂNL@muq@Nﬂ?ﬂ\iﬂiziﬂ‘ﬂu

v i
|

angnsouztiunelliudesntiu PiglindsAaednargae

412:3.2 PyTuhnadssnndlsematfEInLniTaay

Vi Sornarajah, The International Law on Foreign Investment (Cambridge
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" An uncompensated taking- of property of an alien or a deprivation of the use
or enjoyment of propéerty of an: alien which,results from the execution of the tax laws;
from a general change in the value of currency; from the action of the competent
authorities of the State in the maintenance of public order, health, or morality; or from the
valid exercise of belligerent rights; or is otherwise incidental to the normal operation of
the laws of the State shall not be considered wrongful, provided:

(a) it is not a clear and discriminatory violation of the law of the State concerned;
(b) it is not the result of a violation of any provisions of Articles 6 to 8 of this

Convention
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(c) it is not énf&nreasonable departure from the p'rinj:iples of justice recognized
the principal legal systerhs of the world; and

(d) it is not an abuse.of the powers specified in this paragraph for the purpose of
depriving an alien of his property.

™ Third Restatement §712 (g)- (“A state is responsible as faor an expropriation of
property. when it| subjécts alien property: to,taxation, regulation, or other action that is
confiscatory, or that prevents, unreasonably interferes with, or unduly delays, effective
enjoyment of an alien’s property or its removal from the state’s territory... A state is not
responsible for loss of property or for other economic disadvantage resulting from bona
fide general taxation, regulation, forfeiture for crime, or other action of the kind that is
commonly accepted as within the police power of states, if it is not discriminatory...”)

75

THE  MULTILATERAL  AGREEMENT  ON  INVESTMENT  DRAFT
CONSOLIDATED TEXT, DAFFE/MAI(98)7/REV1, 22 April 1998
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® Ibid., ANNEX: PACKAGE OF PROPOSALS FOR TEXT ON ENVIRONMENT
AND LABOUR (Interpretative note: The reference in! Article! IV.2.1 to expropriation or
nationalisation and "measures tantameunt to expropriation or nationalisation” reflects the
fact that international “law requires compensation foran expropriatory taking without
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® No measure shall be deemed to be expropriatory if it constitutes a bona fide

nondiscriminatory measure of general application of a kind that governments normally
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take in the public interest for such purposes.as ensuring public.safety, raising revenue,
protecting the environment, or regulating economic activities, unless the measure is
designed by thel HostvGavernment fo have a confiscatory effect™such as causing the
Guarantee Holder to abandon the Guaranteed Investment or sell it at a distressed price.
% Sporrong and Lonnroth v. Sweden, Eur. Ct. H. R. A/52 (1982)
o (“...although the right [of peaceful enjoyment of possessions] lost some of its
substance, it did not disappear...The Court observes in this connection that the
[claimants] could continue to utilise their possessions and that, although it became more

difficult to sell properties [as a result of the regulations], the possibility of selling

subsisted”.)
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“bid. at 154. (“[I]t is recognised by international law that measures taken by a
State can interfere with property rights to such an extent that these rights are rendered
so useless that they must be deemed to have been expropriated, even thought the State
does not purport to have expropriated them and the legal title to the property formally
remains with the original owner”)

o Tippetts, Abbett, McCarthy, Stratton and TAMS-AFFA Consulting Engineers of
Iran, 6 Iran-U.S. C.T.R. 219 (1984)
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* OECD, “Indif_ect Expropriation and the Rightvto Regulate in International
Investment Law”, Working.. Papers on International Investment, Number 2004/4,

September 2004, p 12.available at www.oecd.org/datacecd/22/54/33776546.pdf

% Tippetts, Abbett, McCarthy, Stratton and TAMS-AFFA Consulting Engineers of
Iran, 6 dran-U.S. C:TWRy 219 (1984), at 225. (“While assumption of“control over property
by a government does not automatically and immediately justify a conclusion that the
property has been taken by the government, thus requiring compensation under
international law, such a conclusion is warranted whenever events demonstrate that the
owner was deprived of fundamental rights of ownership and it appears that the
deprivation is not merely ephemeral...”)

*" Tecnicas Medioambientales Tecmed S.A. v. The United Maxican State, Award,

29 May 2003, 43 ILM 133 (2004), para.116
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* Phelps Dodgg;_ 10 Iran-United States CI. Trib. Rep. at 130.

* “The Tribunal fully.understands thesreasons why the respondent felt compelled
to protect its “interests | through ;this' transfer’ of imanagement, and the Tribunal
understands the'financial, economic and social concerns that inspired the law pursuant
to which/it acted, but those reasons and concerns cannat relieve the Respondent of the
obligation to compensate Phelps Dodge for its loss”)

* The intent of the government is less important than the effects of the measures
on the owner, and the form of the measures of control or interference is less important
than the reality of their impact.

4 Compania del Desarrollo de Santa Elena S.A. v. Republic of Costa Rica, ICSID
Case No. ARB/96/1. (February 17, 2000).



140

szihun1sanaAtaLTe LN@?.I@ LVW“W\‘I‘]J?’]HQQ’WI?WEI@M%@QL@ﬂﬁluﬂﬂﬂ@iﬂ LLNI@EIL‘MGIN@

o I

FuRaunnden SR desdnaAgaie’ u@ﬂmnﬁuﬂ”ﬂmﬂmrgﬁiﬂiﬂdﬁmﬁ‘@@ﬂmmm?m@

63

Y = @ = o y Ao ~ = dll
@Nﬁ‘i’ﬂ\m\?LLQ@@@NHQ@L‘ﬂuﬂ’]ﬁ‘ﬂﬁW?WﬂﬂLﬁLMN@uﬂUNWm‘iﬂqﬁ‘ﬂu‘] NaanuNaduasuleLng

|
=

o o1 o 1 dé’ o % QI v o =
UBNTY LLNQWN’]W?H’]?@\‘Iﬂ@’]Q@ﬁN“ﬂuL‘W@Qﬁ]ﬁ]‘ﬂ?m‘i\‘]?ﬂuﬂ’]‘i@Nﬁiﬂ\‘MQLLQ@@@N%@Q?}ZM?@

sendnatlszmnd Anelfinanuensinssiudes A tameanud@ame ™

d.S

©

AR Tecmed v. Mexico AURATLALNNIELTHNATANATEIN IR UIENINNLsEIN AN

o o

Tlnuazaulu Insayalngaanis ndnnd) nEidfguinassuinalssme Wseminddu
A = o % =l v [T = - Y
g1anedgnaaning i vansnasiingnuninisld Weunsnusunaanaseleniveudnaes

O | P & 9 ™, Y vy Ao &)
LLNQ’]Q:?VLNNﬂ"]?I@uﬂ??l‘@mﬁﬂqqmLﬁquﬂ’]ﬂ]‘ﬂ\“ﬂqu I@ﬁmf]?wﬂ?ﬂLLGﬁ\juumﬂ\ﬁJ@ﬂﬁ’mzLﬂu

'
=

n1ga197 bddamAsa u@ﬂmﬂuumnmqmiﬂm L@ﬁlu’ﬂuﬂﬂﬁ‘“ﬂﬂﬂﬂ’][ﬂﬁ‘ﬂ’]ﬁ‘ﬁlﬂ\‘iﬁ‘ﬁiuum

mmzﬁﬁmyu@ﬂmqmm:mmmmmm@mmurﬁi@@mmmqLmizfg‘ﬁ@ sanisldnineau

NNF L ANT AN UB y

dad

(2) mswmmn')mnﬂsvmﬂ”lumiﬂfaﬂmm'a‘msmmiﬁ
,u

o J ot
gl

? The pané;l fhad that: “While an expropriation or taking for environmental
reasons may be classif{éd as a taking for a public purpose, and thus be legitimate, the
fact that the property wag taken for this reason does not affect either the nature or the
measure of the  compensation' to be [paid. for|the taking. That is, the purpose of
protecting the environment for which the Property was taken does not alter the legal
character of' the rtaking; for 'which "adequate compensation /must | be paid. The
international source of the obligation to protect the environment makes no difference”.

% Compania del Desarrollo de Santa Elena S.A. v. Republic of Costa Rica, ICSID
Case No. ARB/96/1. (February 17, 2000), para. 72.("Expropriatory environmental
measures — no matter how laudable and beneficial to society as a whole — are, in this
respect, similar to any other expropriatory measures that a state may take in order to
implement its policies: where property is expropriated, even for environmental purposes,

whether domestic or international, the state’s obligation to pay compensation remains.")
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* Too v. Greater Modesto Insurance Associates, 23 Iran-U.S. C.T.R. 378. (1989)
% « A State is not responsible for loss of property or for other economic
disadvantage resulting from bona fide general taxation or any other action that is
commonly accepted as within the police power of States, provided it is not
discriminatory and is not designed to cause the alien to abandon the property to the

State or to sell it at a distress price...”
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" Lauder (U.S.) v. Czech Republic (Final Award) (September 3, 2002) [Online]

Available from: www.mfcricz/scripts/hpe/default.asp ! (“....Parties| to[the Bilateral] Treaty

are not liable for economic injury that is the consequence of bona fide regulation within
the accepted police powers of the State”.)

* Tecnicas Medioambientales Tecmed S.A, v. The United Mexican States, ICSID
Award Case No. ARB (AF)/00/2. Para. 119. (the principle that the State’s exercise of its
sovereign power within the framework of its police power may cause economic damage
to those subject to its powers as administrator without entiting them to any

compensation whatsoever is undisputable)
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° OECD, “Indirect Expropriation and the Right to Regulate in International
Investment Law”, Working Papers on International Investment, Number 2004/4,

September 2004, p. 20. Available atwww.oecd.org/dataocecd/22/54/33776546.pdf

(“Investors in Iran, like investors in all other countries, have to assume a risk that the
country might experience strikes, lock-outs, disturbances, changes of economic and

political system and even revolution. That any of these risks materialised does not
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necessarily mean théfﬁ)perty rights affected by such eVéhfs can be deemed to have
been taken”.)

" Oscar Chinn.,1934.P.C. I. J. Ser A/B

" OECD, fIndirect Expropriation and the“Right (toa Regulate in International
Investment Law”, Working Paperss on International Investment,, Number 2004/4,

September’ 2004, px19. Available” at www.oecd.org/dataoecd/22/54/33776546.pdf (“No

enterprise...can escape from the chances and hazards resulting from general economic
conditions. Some industries may be able to make large profits during a period of general
prosperity, or else by taking advantage of a treaty of commerce or of an alteration in
customs duties; but they are also exposed to the danger of ruin or extinction if
circumstances change. Where this is the case, no vested rights are violated by the

State”.)
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* US Model BIT, 2004, Annex B, Expropriation
b (Except in rare circumstances, non-discriminatory regulatory actions by a
Party that are designed and applied to protect legitimate public welfare objectives, such

as public health, safety, and the environment, do not constitute indirect expropriations.)
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"% Annex 10-D: Expropriation /

The Parties confirm their shared und;ﬁrstanding that:

4. The second situation addressed""gy;,é'\rticle 10.9(1) is indirect expropriation,
where an action or series of éctic;ns by a:P;;ty has an effect equivalent to direct
expropriation without-fermal traﬂn_éfér of title oroutﬁght seizure:

(a) The detei’nﬁihation of whether an action or ser'iers; of actions by a Party, in a
specific fact situation, ;ﬁonstitutes an indirect expropriatiron, requires a caseby- case,
fact-based inquiry that conisiders, among other factors:

(i) the leconamic limpact of“the government action,| although the fact that an
action or series of actions by a Party.has an adverse effect on the economic value of an
investment, /standing *alone, does not establish that lan indireet expropriation has
occurred;

(i) the extent to which the government action interferes with distinct, reasonable
investment-backed expectations; and

(iii) the character of the government action.

(b) Except in rare circumstances, nondiscriminatory regulatory actions by a Party that

are designed and applied to protect legitimate public welfare objectives, such as public

health, safety, and the environment, do not constitute indirect expropriations
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Canada Mrbdel FIPA, Annex B.13(1), Expropriation. (Except in rare
circumstances, such as when a measure or series of measures are so severe in the light
of their purpose that'they cannot be reasonably viewed as having been adopted and
applied in good™faith, non-discriminatory measures of a Party that are designed and
appliedyto protect fegitimate public welfare;objectives, sueh as health, safety and the
environment, do not constitute indirect expropriation.)

*® Common Market For Eastern And Southern Africa Investment Agreement For
The COMESA Common Investment Area, Article 20.8 (Consistent with the right of states
to regulate and the customary international law principles on police powers, bona fide
regulatory measures taken by a Member State that are designed and applied to protect
or enhance legitimate public welfare objectives, such as public health, safety and the

environment, shall not constitute an indirect expropriation under this Article.)
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'® DR-CAFTA, Annex 10-C(4)(a) a “case-by-case, fact-based inquiry” that must
consider: (i) the economic impact of the government action, although the fact that an
action or series of actions by a Party has an adverse effect on the economic value of an
investment, standing alone, does not establish that an indirect expropriation has
occurred; (ii) the extent to which the government action interferes with distinct,
reasonable investment-backed expectations; and (iii) the character of the government

action.
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the Government of the United States of America, resolved to:

UNDERTAKE each of the preceding in a manner consistent with environmental
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PRESERVE their flexibility to safeguard the public welfare;

PROMOTE sustainable development;

STRENGTHEN the development and enforcement of environmental laws and
regulations; and
2 [ISD, Private Rights, Public Problems: A guide to NAFTA's controversial
chapter on investor rights, p.17 [Online] Available from: www.iisd.org

% Objective of NAFTA is to promote and increase cross-border investment

opportunities and ensure the successful implementation of investment initiatives.
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measures as an jencouragement for: the, establishment; 'acquisition, expansion or
retentionin its territory of an investment of an investor. If a Party considers that another
Party has offered such an encouragement, it may request consultations with the other
Party and the two Parties shall consult with a view to avoiding any such encouragement.

. Nothing in this Chapter shall be construed to prevent a Party from
adopting, maintaining or enforcing any measure otherwise consistent with this Chapter

that it considers appropriate to ensure that investment activity in its territory is

undertaken in @ manner sensitive to environmental concerns.
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* Article 210j’:_GeneraI Exceptions
1. For purposeiéf of:
(a) Part Two (Trade.in Goods), except,to the extent that a provision of that Part
applies to services or'investment, and
(b) Part Three (Technical Bartiers to Trade) , except to the extent that a provision
of that Part applies ta'senvices,
GATT Article XX and its interpretative notes, or any equivalent provision of a successor
agreement to which all Parties are party, are incorporated into and made part of this
Agreement. The Parties understand that the measures referred to in GATT Article XX(b)
include environmental measures necessary to protect human, animal or plant life or
health, and that GATT Article XX(g) applies to measures relating to the conservation of

living and nonliving exhaustible natural resources.
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* Article 1102: National Treatment

1. BEach Pantysshalll accord! to investors of another Party treatment no less
favorable'than that it accords, in like circumstances, to its own investors with respect to
the establishment, acquisition, expansion, management, conduct, operation, and sale or
other disposition of investments.

2. Each Party shall accord to investments of investors of another Party treatment
no less favorable than that it accords, in like circumstances, to investments of its own
investors with respect to the establishment, acquisition, expansion, management,

conduct, operation, and sale or other disposition of investments.
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Methanex v. Wnited States, Award of 3 August 2005 (Veeder, Reisman,
Rowley), 44 ILM 1345 (2005), Part IV, Chapter B, para.12 (“In order to sustain its claim
under Article 1102(3), Methanex .must demonstrate, cumulatively, that California
intended t0 favourdomestic investors by discriminating against foreign investors and
that Methanex and the domestic investor supposedly being favored by California are in
like circumstances.”)
*" Marvin R. Feldman v. Mexico, Award on the Merits (16 Dec.2002), p.181

¢z lbid., p.183 (Also, as the Respondent argues, if the motives for the
government’'s actions should not be examined, there is effectively no way for the

Claimant or this Tribunal to make the subjective determination that the discriminatory

action of the government is a result of the Claimant’s nationality, again in the absence of
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credible evidence frorﬁ the Respondent or a different motivation.  If Article 1102
violations are limited to those where there isexplicit (presumably de jure) discrimination
against foreigners, e.g:, through a law that ‘treats' foreign investors and domestic
investors differently, it would greatly: limit the effectiveness of the national treatment
conceptin protecting fareign investors.)

“s.D. Myers Inc. v. Canada, First Partial Award, 3 November 2000, para.254
(“Intent is important, but protectionist intent is not necessarily decisive on its own. The
existence of an intent to favour nationals over non-nationals would not give rise to a
breach of Chapter 1102 of the NAFTA if the measure in question were to produced no
adverse effect on the non-national complainant. The word “treatment” suggests that
practical impact is required to produce a breach of Article 1102, not merely a motive or

intent that is in violation of Chapter 11”.)
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* Article 1110: Expropriation and Compensation

1. No PRarty imay“directly ar indirectly. nationalize orexpropriate an investment of
an investor of "another Party in ts territory or take a measure tantamount to
nationalization or expropriation of such aninvestment ("expropriationt), except:

(a) for a public purpose;

(b) on a non-discriminatory basis;

(c) in accordance with due process of law and Article 1105(1); and

(d) on payment of compensation in accordance with paragraphs 2 through 6.

* Article 1105(1): “Each Party shall accord to investments of investors of another
Party treatment in accordance with international law, including fair and equitable

treatment and full protection and security.”
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“ Metalclad ‘Gorp: V. United Mexican States) Gaga Arb(AF)97/1, Final Award,
30 August 2000, paraﬁl_ 103. (expropriation under NAETA includes not only open,
deliberate and acknowledged takings of property, such as outright seizure or formal or
obligatory transfer (of fitle in favour of the.haost State, but also covert or incidental
interference with"the use of property which has the effect of depriving the owner, in
whole ar in significant part, of the use of reasonably-to-be expected economic benefit of
property even if not necessarily to the obvious benefit of the host State.)

* Metalclad Corp. v. United Mexican States, Case Arb(AF)97/1, Final Award,
30 August 2000, para. 111. (“The Tribunal need not decide or consider the motivation or
intent of the adoption of the Ecological Decree. Indeed, a finding of expropriation on the
basis of the Ecological Decree is not essential to the Tribunal’s finding of a violation of
NAFTA Article 1110. However, the Tribunal considers that the implementation of the

Ecological Decree would, in and of itself, constitute an act tantamount to expropriation.)
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® Meth&hnex Corp. v. United States,. Final Award, Part. IV, Chapter D, para 7.
(“But as a matter'of general international law, a non-discriminatory regulation for a public
purpose, which is enacted in ‘accordance with due process andy which affects, inter
alios, a foreign investor or investment is not deemed expropriatory and compensable”)

* Final Award, Part IV, Chapter D, para. 15. (“For reasons elaborated here and
earlier in this Award, the Tribunal concludes that the California ban was made for a
public purpose, was non-discriminatory and was accomplished with due process.
Hence, Methanex’s central claim under Article 1110(1) of expropriation under one of the
three forms of action in that provision fails. From the standpoint of international law, the

California ban was a lawful regulation and not an expropriation.)
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" Manvin Roy*Feldmaniv. The 'United Mexican States, Award-on the Merits. 16
December 2002, ICSID Case No ARB(AF)/99/1, para.103. (Feldman v. Mexico, the
arbitral tribunal stated: "...governments must be free to act in the broader public interest
through the protection of the environment, new or modified tax regimes, the granting or
withdrawal of government subsidies, reductions or increases in tariff levels, imposition of
zoning restrictions and the like. Reasonable government regulation of this type cannot
be achieved if any business that is adversely affected may seek compensation, and it is

safe to say that customary international law recognizes this.)
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"s.D. Myers v. Canada, Partial Award by the United Nations Commission on
International Trade Law (UNCITRAL) Arbitral Tribunal, Doc. 742416:01 (Nov. 13, 2000),
para. 283
” s.D. Myers v. Canada, Partial Award by the United Nations Commission on
International Trade Law (UNCITRAL) Arbitral Tribunal, Doc. 742416:01 (Nov. 13, 2000),

para.287-288. ("In this case, the Interim Order and the Final Order were designed to,

and did, curb SDMI’s initiative, but only for a time. Canada realized no benefit from the
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measure. The evidence does not support a) transfer of property™or benefit directly to
others. An opportunity was delayed. The Tribunal concludes that this is not an
"expropriation" case.")

° (The arbitral tribunal stated that "expropriation [...] includes [...] interference
with property which has the effect of depriving the owner, in whole or significant part, of
the use or reasonably-to-be-expected economic benefit of the property [...].)

" Metalclad Corporation v. The United Mexican States, ICSID case no. ARB
(AF)/97/1, Award, 30 August 2000 (NAFTA), para.106
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® Art. 11.1: unless they enter into an arrangement or agreement that does not
“derogate from the environmentally sound management of hazardous wastes” as

required by the Convention.



188

wanUjiRed9Aut s uundnsenisaani  (Chapter 11) 289 NAFTA  lasimAny

| o

anrynlmRaIn19ae NAFTA iwauadn fgunauauiaieandeiinadwdunisionso

49

anazAnasastTEnalulssimaliainnsnabunisnNAn e L ANAaNNULTEm

S.D. Myers

1% £
Y1 o A

nstlanaaziulidn A dusaeseu Tnnain1sluant inainas N lidaian

189A197 an19nsadiaaiu dena liauIaRaan 19T RANINFTN1TAAINAIN

a ¥ T

AuAntiameafuN 1 ERaNT (NNl ISsEfiun LT U uIRaTnae L) ey

q

NANTUILFUNE UMD edeeT L9989 1% HANTsALfeFsLIndan N3 iRnx

o a | rrl b3y, vy v 1 v v HaX
NUENTUTZUINNLTE N N@ﬂ?xmumﬂﬂ\?ﬂﬂ VNV]?ﬁUq@LLﬂuqﬂqﬂiﬂImLLﬂﬂqq ABANTHNUNUL
s 1 dl 1 [ o [ = lﬂ/ 1 Y ¥ 3 o/
LW?’]gﬁ‘ﬂUq@iNLﬁﬂqq@ﬂ?ﬂ% "W:ﬁﬂqQW’U'ﬂ(\?L@ﬂ_m:‘iﬂﬂquﬁﬂLﬂuiﬂmqmﬂ@ﬂquu@mﬂQ@H@mquq
=< o o L BN ;J =
LN Gﬁ\iﬁgumLLﬂu’]mLﬂuﬂ’]ﬂﬂg LLW@V?ﬁ"’I Niﬂl»flﬂﬂ"lﬂ

." <

AL NIAN ﬁ’]°]]°1|’1 mwﬂuﬂ@mwuﬁu fﬂﬁ‘L‘W@ﬂ’Iﬁ‘ﬂ’] LL@vZQ\‘lLLQ ARRNLISLITZINALAWI AT VL@EIM
¥/

‘Viu\‘m’ﬂm@ﬂ?llﬂ’]?lﬂ’]\‘iﬂ?wLVIﬂLL@wﬂf]ﬁ‘ﬂ’ﬁ‘ mwﬂ‘a‘mmmmemm@ﬁmmummmmm

mmveumﬁmmmi WAZLALIN mmmuﬂmmmam?ﬂgummmwuﬁﬂima”mqqm”mﬁ

S Eal Sl
Ao

UBALAUTNATNHE ﬂﬂu@EUNJ’]U’]LSﬁZ\] LL@a,‘]_IuVI’ﬂuﬂ’T:TU\‘iﬂ‘i.li‘]]ﬂ{]‘iﬁm’]Em’]&llumﬁl’)ﬂ‘]_lﬂ%‘@ ANIT

ﬂ@ﬁL@ﬂ@umﬁ"Wﬂ‘ﬂﬂWJH

Faviunsdidafinmsyinaiizim S0, Myers Inc. NTUTFUNIALAUIAT {Thusheed
waas Iiuneify s lidaiauandnasina 8 Angd annannsadiaeaiu denaldiiauna
mzwu&i@miﬂ@ﬂmmmﬂ,ﬁﬂﬁ:umm?&qLLqm’i@u‘luﬂ@mmé?ummmu 2aNDINTENLNNG
ﬂﬁﬂﬁmmﬁuﬁmfﬁmmmwmnma:quqﬂizmﬂL?‘imﬁu?imfmé’ﬂm abdldResusitloymil

a

AzAATUALANTNTIBY NAFTA wintlu wianainliiiailoyudatininszudnanisasnuiv

" gAR3 2EUIAN9A, 189UNNIANRTTIANYID] N13199911F89N194AN9TBY

S o aa > ~ > = P L e
Redunane lunndsuedanuaziaiinigdn: aptiuuazdaiauasasing, Tasanisudadnnng
AINTAUNNTALarAsIndeN lugnunTTiang atuayulnadineunesuatiuayy

N19998 (AN7.), AINAN 2549.



189

Fasdaundeniudszmadur Nlddennas NAFTA dusuiunaesnisindannas FTA iy

Uszinmau | fag

wananuuiyipulddaianlunimanuandn anianisalinaniu uazniatin

9 ¥ o ! & o Yo a | v o S./Qi 1 Y Aa a ' -QI ¥ =
ninelnadau ?;N@QN@IVV@ﬂQﬂﬂN@WHLﬂuN@’]ﬂ (Eﬂﬂ/]ﬂ'ﬂiﬁLﬂﬂNﬂWHﬁ]’ﬂ@\‘iLLQ@@@NN

a

4 dliz o a o 16) ¥ A a a =

ﬂﬂ?wm‘wmmmLuum‘i‘ﬂﬂ\‘muu@zmu@Mimiﬂﬂﬂmmum’ﬂﬂ@m‘mmqLﬂ‘i‘}f@;ﬂwmmuu
A o e X gy =i B °o & o 1w A 9

NANTENULABRAILLINNDN w\?uﬂﬂmmmm\m&lumimLuumm\mmquﬂmnumﬂQﬂﬁ‘::ﬂfﬂ‘]_l

ﬁ@ﬂwﬁfawmmﬁi@%qmeﬁ@uﬁuﬁmLﬂgﬁ?ﬂﬁmﬂmﬂmm) FedaunannisdAtyaes

a

¥

= v . = Y = v 2
NHVNILEAN WIARBNTT NN AR 1 Lﬂummmﬂumiﬂﬂﬂm@ummmufmmuuu

% '

Taifinatiedy usnsatudaipafudunnsaiamannas lmkaiunndn grenafiuildns iy
) . |
A@euEuINNseendinspda s annsnasiatesis e Unilasdwindendanansenuse

dszlainaAsegnazedinadn iy «
¢ IJI *

il

AR THE METALCLAD" OASE mﬂmﬂﬂﬂhﬂumﬂmTMLuﬂa@ﬂﬂm@aﬂﬂ@?ﬂwﬂ

49
']
Vil .

AUInAaN Luﬂﬂ@’mﬂﬁ@ﬂﬁ’]u%’]ﬂ’)%ﬂ’]ﬁﬁ@m‘i‘ﬂuﬂ_l@uu'l’] mmumﬂﬂmwimmum@ﬂuu

_S.l_

X A : ool
WHVWIL‘]JIALLV@QM’]IWQM LL[F]‘]J‘J"WQ"J @Wﬁ@ﬂﬂ’]ﬁ‘ﬁ‘ﬂﬂ’?@\iLLQ@@@Nﬂ@UW@\?LﬂuN@’W

i
o |
-

b

ANTALTIE) LL‘I/I‘LL‘VI@ Lﬂu‘um‘w M ETALCLAD

dl L4 dl - 1o a <3 vv { 1 ] Y o

Tevinangaanyiidaiauaesnisiian ludssiudanann dendualindnnisuas
o = = P | = P = P Y
Wusnaiaeng N e deudndansendnetlszimaietnlesuazdunsesdeiondanaialyls
% a va | i = o dl & A | v % o A o
Fun1sU 1R vitenandandevilanae unnseedlivann1sAdARINTaYUYiTe N ALY
! a P % P a = P | = >
AR lAUNT 11 dennasnisAnia@TeIniwile agwmilendmnguniedwinasy

U o I} dl Y os k4 A 1 b4

srudnddsgine LasiniigniinisemdaiunisganieNrasdaNiagndnazaangald
Adamnaliuniinasusisafiiiasainnisaviindeunnisayu visesguiauAuIAIaY

naua NMuNAsNNENIeINUNNBAILIndeNsEIdaLsTmeA

54.2 Nansz‘wuﬁiaféﬂuﬂ@aﬁﬂ‘lﬁmmm?g



190

=2 Ay a dl o ! dl o 4
AMNNITANBIAATANNININYINLNITANNULBI NAFTA Wu91 nsn1viua lilandi

= !

EGGIRY) u[ﬂ’]\‘iﬁ’]ﬁ]?ﬁ’]ﬁJ’]?ﬂV]@”ﬁﬂ\i?ﬁiﬂIﬂﬂﬁN I ﬂm_muﬁmmmmimm@mm

%

Unuey VEUW\‘IL?‘QQ LT ATNVNNELRIANGN zﬁmfm'\‘a‘mmmﬁu ?QNE]\‘]F’IQ’]NVNWEI’H@\‘W’]Q"\

@

%

=< 1% o ] = dl o 1%
nstianinelnaden auinllgiinminisinneeseyniagainisnuainuany  vinle
dszwmagfunisasmuiaainulaidulagn n19eenu1maIN13dNAIIAILIARENTB AL

= 1 | a ¥ 1% a a A = 1 A
ﬂiéfyﬁtﬁl@@’mﬂﬁ‘ﬂzmﬂ’ﬂﬂ\l'}’]Lﬂuﬂ’ﬁﬁ‘@tLN@ﬂJﬂ[ﬂﬂ@\‘m’ﬁ‘ﬁﬂL@?@LNﬁ‘ﬂ’]mu@Vﬁ“ﬂiN NI

| o [ % [

ayny1tagaInisavhra N tnaaRuAsatlslafdansnsuziiud Aty deduanniloun

o
1

AananqastinngunnisaliEandi Regulatory—chill fla n13niglinenaiueannguuie

49

% = y A9 4 Lo ol P T P S sy >

@Nﬂﬁ‘@\i@ﬂm@@ﬂﬁ\li’lﬁmﬂ’)ﬂ W?QVLN‘U\‘I ‘].I%]ﬂ{]‘ﬂll’?ﬂ'l’lllﬂﬂu wraunaniaaenas lfumInig
o o i// dl ° U :L/E/ 1 Y a 6 1

MNUALAUNKINY NI 70 NAUANT I{M AHacuna manlssTagidsearsisnie wan

q

Do

2

i s
mmmiuuummmumuﬂmwumwﬁma ﬁ AANUALINT ‘ﬂq’ﬂﬂﬂﬁ’ﬂ\‘]’i‘ﬂ\‘l@'}ﬂuﬂ@\iwu
=t

LL@ZL?F;Iﬂﬁ’]L@ﬂﬁﬁﬂ@ﬁuquﬁd’]ﬂiﬁ
J F

FINRENQLTI NTELLITE Ethy! Corp WQQWUW@LLV’]M’WQ’] @um@m’mmmﬁ”ﬂmm

LLﬁu’]ﬂ’]ﬂ‘ﬂﬂﬂ?vﬂ’]ﬂM’mu’]L°1I’]2Q’]‘J‘ MMT= mammmmummmmu TAgLFEm TN

| =l o

AR e 250 mumwmmmﬁ% bLE1 ﬂﬁﬁﬂ@ﬂﬂuu@ﬂﬁ’miﬁﬂﬁ‘ﬁuq@LLF’IH’]@W?J@EL?]

ﬂ’]L@HMWEIMﬂUU?H%@M?ﬁ@LN?ﬂ’]Lﬂu@’WHQuNu 13 @’TLLL‘M?E]QJ'ZQM?’%”I LAZUALNANEIARY

ElﬂL@ﬂﬂﬁ‘wﬂqﬂﬂqﬂﬂ’]iu’]lﬂ’]@’]? MMT #oalutl 1998 “INL‘Vl’m‘LlLﬂJuﬂ’]‘iﬁﬂL@ﬂﬂ{]ﬂﬂ’]ﬂluﬂ’]ﬁ‘
@Nﬂ‘i’ﬂ\m\um ﬁ@“ﬂllLL@Z@,@I@HWNH%@Q‘U?‘&%’WH @uﬂummm@_m@ﬂu WIUDNANTZNLABNIT

% )

T8 naiindyaiRuessy

o

ar 4

1sanstl Metalclad @9igunaviesiiuuauipgliaun 1nliudEgm Metalclad 816

49

23
o o | G|

T29911u M aaD L eTSaaNIanAsesana 9wk aadn ARy dendsfalsasnuLd i
1 1 a o‘d‘ ] %3 v QI v Qldgl dl i’/ |
anadanansenusiasyuuinml asennigunaviesduldeannguanedsenialinuiiugy
l&l ‘ﬂl % s [ ‘ﬂl [~ %4 1 a v Yo £ 1
Auneuine uavhangalszinAwauiafigninasussiateuassiasldarsae lrun

UNAMNUANTIAINUIUNIN

satiuaziinlean widannasnisdiddawdnimile (NAFTA) azldldaniananives

fgluniseannguung visan1nsnislunsdnasesdausndanlnenseiinin udlnadaiiaass



191

o

¥ A 1 dl o o a a v o a v
seanedn UszimaAnFunisasugnanind@nslunisldsiunaesyinaresnuinenisden
warznnigldenunaestlineesnu lidringlszasfaesniseanuinsnisizengunieiu

dl % QI % = 'ﬂl v LS < % 1 Y a 1
@ZLW@@N@?@\?@\?LL'Jﬂ@“ﬂNVﬁ‘@L‘W@@Nﬁﬁ‘“ﬂ\iﬂ‘iiiﬁlﬁju@’]ﬁ’]ﬁ‘mzﬂmﬁﬂ udanalfinaNansznusa

o

dseleminamsugnazesinamusiies fgisesanldRuaiuuumaialuauide e

49
a I o ] a v tﬂl o ] t:ll v o 1 4 -dl
LNALNUNAINUFAINTIA VIWEVIQ@@W@N’]N’]Qﬂ’]?V]ﬂ?ZLWﬂﬂj?ﬂﬂ’]?ﬂ\‘i‘l’luillﬂ@’]ﬂ@?&@ﬂﬂ

= '

ngunne viselindnfazieAuldnguung fillnansenusetinasusnemm
5.5 unagluaztalauaunus

5.5.1 ungg

i

Wannsaenulaaasaadng Nilssma (FDI) ludedndnyuazaniusaniswmun
a a o %’/ o/ ? dl [ L% 1 v o a
\ATHFNAUBITA muuﬂwummmmmmﬂﬁw 2 Wlustuan dszinping Toaniunlaune

Tunnshaga liinasuaialgs wadaaiagnilulss wareau anislduinnisdaasy

n1sasyu taanislfidss @i nifiuasdaglodag wauiladlann @ sanfiannslinig
ﬁjmmmﬁﬂmnuﬁmmﬁshuﬂfimr;'mmsw@%’;ﬂ?zmﬂdﬂﬁqammmu (1A) Taeidnng
Arsumgtuunlunnsfuasassingasus1 @R ldnataszng fesandetlszifunisiude
m§wﬂﬁﬂ@anuimﬂﬁﬂ'y;(mdireet—exﬁfemation) LL@zmiﬂﬁﬁﬁﬁ@ﬁﬂ@mur&iwmﬁﬂﬂ'wmu

FRURIRAY (NT) Ael

' w
= o ¥

TnenuannisAnAsaeina s eRdunanyUgine e miu nuua ilssima

¥ ¥ N oA a (2 1 s QIQ;
HFunneaus el R Aelina i aaa AR ldme dll ndinadu sz manesnu Tunsdin

Q

dnasusinaalazinasululszimaag luanionisnlidaniu (in like circumstance)
At AT I E AR AN R ATl e apsnad Yy e s 1r e s imadFy
| a o atua T ar A 1 ! 53 A o ! L
nsasniiunisaziianandfinesneamvse il widssiauilouine A191 an1anisal
a4 o = = = . = v 1w =
weaiuuNnaiverls uasiiinueilunisiatsanedsls Getloywidanaafidutloyuinnyly

UNN 11 TamnadnIsALaTaLdsn e (NAFTA) gl

AuzAEUNNIANATEIENAIUE T RN WuMAN NS NE AN e lnedexn Aty

[ A o

iy Inaanwnzadnsgistlyunlunisfiaanud anmsnis de1isAu virantsnaeinasdnelsnes

[ YA
' v a A

57 DadndnanedunisBianindaesinaamussealaaden vviitasainluaanunnag

49



192

1 1 % dl = dl ¥ % = a = [~3
'a“zm’]\‘iﬂi:mm’m'mmmmu 930D UUNN 11 2a9TaANAINITANATALNINNUA T

M v o a [ 1 =S o 2 4
1u1mﬂ’mumuwummmﬁ’m ﬂ’]ﬁ‘ﬂﬂW?W?ﬁﬁﬂ@@NL@’]VL’]

anilymimnulddaiauaesandn anianisalifeniu uaznistanindlnadau

o 1 ] v a A -é/ U a 1 A
panang AldnrsinineivsadanadefinannisasnuszndnsdscinaresAiansae
% a | = ] Y a = dl ]
anryrInnainssissianssndunedir bl dapaliifiauuanisiineunvainuans uazls
Wl luiuonaifendy  na99Aa LUenIsang NA191 aN1AN1TILAERN H99luanng

AnuludnEniratinandn uazwUanIIRA W AREIIZ At 1AULAL TUENUUINTAAIHAN

v
o o o

' = o Iy @ = ~ Pl Iy %o o -
e ﬂq?ﬂQW?Wﬂﬁmﬂ@@N ﬂN‘VNLLuQﬂq?mﬁqqﬂmg\‘]\ii‘wﬂqﬁ‘ﬂﬂﬂ?@QﬂqﬁlmﬂquqqﬁﬂiuLﬂquqﬂU

(Police Power: T439n DM 9 0@t afsn 1 A ANATEIRILIRRAN) LATULUINITAAINNTIE LI
|

NN9ANATAILN A WA 4

=
5.5.1.1 NSAAMNAIIN “ﬂmqmiﬁmmnu” A819N29
WWINNTRANNANGY mmamimmmﬂu ﬂm\‘mm\mu @umﬂmmmmmmmim
ﬁmqmmﬂmuwwmwuﬁﬂummwwnm’mmwu@mqmumu LU NANTENUAR
%QLLQ@@@N Q[fmﬂﬁ‘y’ewFﬂuﬂﬂﬁ‘ﬂ'ﬂﬂﬂﬂﬁﬁﬂ’]ﬁ‘%ﬁiﬁ Uszlagiansnsniy ﬂﬁ‘vLﬂVlﬂ’Wﬁ‘@\‘Wlu

mm”‘wummmu @ﬂHmVﬁl'ﬂ\‘lﬂ’]’i@\W}u ‘R TﬁﬁﬂﬂgmﬁmvummLmemmmmmaum

1HRLALATY (ke prOTcE qu:muma‘t,l,mwuﬂummzmﬂ_j) mtﬂuummmmngmm
nsdnszadnedsznadnld (HesaandaemuansngTuIEsdan s A Tun1 T8 uas
ﬂgm\l’]ﬂﬁmﬁumaﬁ’]LL@:mm\mu w114 1uAR, Methanex Corp. v. United States AR
United Parcel Sefvice of America (UPS) vi Canada uﬂﬂmﬂ&uslum\‘iﬂﬁﬂ“’ﬂ@fﬁ’uﬂﬂmma
lavgaianuiluniseanuinsnisreeigludsziAudnya1Avesdnasyuuiinansmd
Usznatigat 15l parvethanex v. United States AR Marvin R. Feldimen . IMexico AR S.D.

Myers In¢. v. Canada

5.5.1.2 NISAAMNAII “@N1INITAILALINY DEILLAL

LWIN9EAIN ANGIan1anIsaiiReniu ludnwnizatswaull ey Ianainasld
INUFTNITAAINATIT ganT1antsadidenny e ldinsin1sNan s dauA1qn dusaiia
= o =< o % \ LA o \
wgariu 189 GATT (@adunguunenisAnseudnadssing) na1aae uindnanusnalszing

wazinaululszmalsznaunisaanulszinmiaeniu (same sector) luinadn Wnamu



193

Tulszmanaziinasyusilsemaag luanionisndipaaiundszmagdiunisasni (Host
¥ a va ) o 1 ! = o ¥ 1 o a -dl tﬂl % v 5o

state) AaslfiRsatinamuetrainieniunds Tngliiientsunau) nduiudiunng

AMUNINAT wananisziiunisugsduiunnegsia wu luad Ethyl Corp. v The

Government of Canada A# Pope & Talbot v. Canada AR S.D.Myers Inc. v. Canada

wuan1sAAN luAn et wALdinans asiiudunisimdndiRed1e g
BINGUHENPATEUINU 32 (H1A5153A8LEATT) 1 ldiunand JilRedesm iy
= o . - <, Y o ~
NOUNNENEINLNITAY UIENIANLT e Ing Thgldmatianedn nnsdnAunisasyuilAn
WANGINGY AN BN ARIALNEIA LA LAZNNT AW ANNNIRENNINGINA HANTENUNH
m@ﬂiymﬂwmmmumm@msmm u@nmnuuﬂgummmmnum@m@mmqﬂiymmmv
ﬂ{]uuﬂammﬂum?mmmvmwﬂivmmfaa ﬂwmuLLmnm\‘mu‘Luumaﬂ@yLmu Falazidn
WRIUINITURINUNNE fmnﬂrmmm mwuwmmmnguma n193zdudannin
ﬂivmum@ﬂmqumiﬂ mmﬂummm@u fqumﬂ'awmumimmmmwLzﬁwwmnmi
ALLHAAINANAN
4 i 4 ,JJ
muumﬂwma‘mﬁLLuqmmmmmqwmqm?mmmﬂu 212994y INAAINIIAY

q

| |
1%

L‘MLLVLE”IQ’] LLuQﬂ’]?lﬂﬂfﬂlﬁ’]'ﬂumqtmm@Wﬂ’]ﬁ‘W@’ﬁ‘quﬂﬂﬂ’]%\?ﬂ\i%ﬂﬁ@@ﬂﬂLﬂF;IQ"lI?Nﬂ‘LIﬂ’]?

AU (‘VN‘].I?U‘VW]’NLﬂ?Hﬁﬂ@ A9AN LL@vﬁ\‘iLLfJﬂ@ﬂN LﬂuLmeﬁ*mmmmumuuummiu
ﬂ’?ﬁ‘@llﬁ‘i“ﬂ\m\ﬁLL'J@@ﬂN’ﬂ“’mﬂ’]ﬁ‘@ﬂ‘i’!uiﬁﬁlﬁlﬁ\‘liﬁﬂﬁqx‘lﬂﬁ‘zL‘Vlﬂ@’l’l’éj‘ﬂ ‘ﬂEI’]\‘]LL‘J‘ﬂEHNLN@LLuQﬂ’]ﬁ‘
a A o—-e:ll a o J e a o o 1o
mmmm@mmsmmméﬁyﬂmrammﬂ%ﬁ‘lumiwma\mﬂ A1 'Zﬁﬂ’]’)ﬂ’]?ﬂiLﬂﬂQﬂuﬂ\‘iiNﬂmL@u
| agllﬁ | Vi (2 a v a o
wiuiifidullladinaseansnasnniAnAseid dpdaiinsnispatanAans s a9 tina ey u

a

fNaTAnFgiudInanssutiietanenafisedundanredlszinaniyienagniaainddn

o 1

sandndifuigenyman b (M nedadalasaan s knnsin s N ans gl URIN1sRAYIN s

o o

nsuaduiuresinasuiludiAey)
5.5.1.3 N1SAAMNAII “DITEANSNE LA BN
uduann12tansnelnefana s AWmMUINI1TNIDE1981911 TIPSR UINIRINUAN

Regulatory  taking ~ A1NATANINEITRIANAGIANTTRLNTNAYLA A.A. 1922 (AR

Pennsylvania Coal Co. v. Mahon) 3aiiudn wanainnistiansndlaansedadunisien



194

nssnAnsraenauliiiuaesiguds nstianineiudasnianstinigaanninsnisvve
nsznIN17lnc FUNNANTENUFAANTANLTULA 119N TN R UL AN TUITUAE (N19E1A

NN lagaaN)

P A A o =~ a4 o X & = o Y 4
LLWLN@qu?mqqqﬂLLu"JﬁqW‘W’]ﬂHqW?ﬂﬂqeﬁﬂlqﬂluﬂ?gﬂ@uﬂq?ﬂﬂV]?WEﬁ:@ﬁlﬂ@ﬂJ iIN

AINATNNINEITBIANAGIanNTTaLNEN BafinanevizerITeaneaiudenninnisadyu

=l

| =2 o X v - Y Y
TeUINUTEINA ?Qllﬂ\‘iﬂ’]‘ﬂ“ll’]Wﬂ‘ﬂ\‘i'ﬂl‘}ﬂa’l’]%]ﬁl@’m’ﬁ‘ﬂ’]ﬂslm UNN 11 VANLRANAINITALAT

be

v
%

aLi3nuile wudn Hannunraanvant ez ldatawnanone ANULIATRNINEYTEANT

A £ v 2 0o o a o o < = A o
°mmmg\‘fl‘wmﬁ‘@ummmﬂmmmmﬁuwmmm_l (SN?QNG\‘Iﬂqﬁ“ﬂ‘ﬂﬂﬂ’]mﬁ‘ﬂ’]ﬁ‘LW‘ﬂ@Nﬂﬁ‘@\i

tal 2 al o Gl g A o dal = £ v o 1 a
ANLIARDN) ﬂlm%mﬁl')ﬂuﬂﬂLLuQﬂ’]WWWﬂ‘H'\M?‘ﬂﬂ'}‘ﬂ?ﬂ@W]H\'islﬁﬂ’]?ﬂllﬂ?ﬂﬂuﬂ@ﬂnumqﬁm’]m
|

o a o &’ ..LI / o o a o @
(1) Ltmmwmnmu%mmmﬁw’tﬁmsﬁ’um‘mmmqﬁlutmmﬂu

LL‘WJﬂ’]WW’mHWM?‘ﬂﬂ’]‘HﬁIWﬂiuﬂﬂNN WI‘LL’J’] mﬂmmm@ﬁimmmﬂum@mfm

]
=N aloy

Police Power #aiflunsninigaaningsnis m&mﬂum@m”mmﬂm datnflesislond

&9

ABIT0UY LTU LW@ﬂNﬂ?@\?@\?LLQﬂ@@N Mﬂmu{tmmimv mmmmumﬁ Y8 UINNTEN

I@H@@ﬁ‘[ﬂ Tﬁﬂﬂ?vuquﬂ’]ﬁ‘i’mﬂ‘uﬁQEIﬂ{]'MN’]EILL@ﬁ—Lﬂ]uuVLNﬂﬂQ’]Lﬂuﬂ’]ﬁ‘ﬁlﬂ‘l’l‘iWﬂm‘ﬂ\iuﬂ@\iWu

o

Tnedan Gﬁ\‘m@LﬂuLLu')ﬂ’]WW’mH’]M?@ﬂ’]‘ﬂ?.l’]ﬁh/lL’ﬂ’ﬂlﬁ]’ﬂﬂ’]?ﬁlﬁjﬂ’]u’]@mﬂ\‘i ﬁﬂg mmmulu

miﬂﬂ‘ﬂmmLLQ@@@ﬂum”mmmmu@umm@’mm?mnum@,\mﬂ@muﬁi’mﬂ?zL‘VlM&’Tt,ﬂu
a9 WJ@‘F;INLL‘WJﬂ’WWW’mH’W?fﬂﬂ’mﬂnmI‘uﬂ@Nu 5

(n) LLuqu‘W'memm@mzﬁmﬁmmm 1714 Iuﬂm Miller v. Schoene AR
KEYSTONE BITUMINOUS COAL ASSNI'v. De BENEDICTIS An Euclid v. Ambler Realty
AR Lucas v. South Carolina Coastal Council A Agins v. City of Timburon

(1) LLuqﬁqﬁwqﬂmﬁ@ﬁﬁ%mmL‘ﬁ'mﬁu%ﬁwmmsmnmwdwﬂ?zmﬂ Wi AR
Too v. Greater Modesto Insurance Associates Af Lauder (U.S.) v. Czech Republic AR
Técnicas Medioambientales Tecmed S.A, v. The United Mexican States

(A) wwaAnTanvavayytasaInisnnels uni 11 aedannasnisAniazeLEnn

Wile 113 AR Methanex Corp. v. United States AR Marvin Feldman v. Mexico

(2) RWIATNNINBIUTDAITUIANHI LANITANATRIUNAINUAISEN R
qQ q qQ



195

¥
= (-3

LUIATANINHIUTEANTINATUNGNE 1TIWdN N19aanuImAINIg 491194 wIanIs

a

n3zn1nslec) 1845355 UN1sau mnne AANANTTNLUNNLATE§ AT 89N A UANNTI

1
=

o | dl 1 v % G [~ dl 1
dusnnsnisndnasuliaunsaaianiazanudasasminls  wraduninmnisn iy
ANHANNUT LI 22 TR 81908 AUNTE AR LA 1R NTNETA W NealiTutinad Ny

= o o a .2 A & A o
wnsnsiianinedlaadan Belindniulunarambiiiudn lwauivsadngilszasdlunisesn
o 1 dl k% QI % o a Il o Y3
N1MIN192095Y iU iNeANATRRAuaRdanTasunilaa laastiiunldlszneunas

a 1 | =2 o b2 A 1 or i o a A o -eil/ | tﬁ 1
W’Q’]?ﬂé’n’]Lﬂuﬂ’]iﬂﬁﬂﬁ‘WFﬁﬂﬂ@@Nﬁﬁ"ﬂiﬁJ W)’BEI’NLL‘H’]ﬁqWWqﬂEqM?ﬂﬂqﬁmﬁﬁluﬂ@Nu L1

-
ei L

(2.1) BUIAIANIABINE BANTUIANHINAITUIRNANTENUADNALTE 8T 1N

Q

Lﬁiﬂﬁﬂqmﬂﬁuﬂ@ﬁﬂuﬂﬂﬂﬁﬁﬁ \
k
LLLL’Jﬂ’]WW’]ﬂH’]M?@ﬁ’Wﬂ’]@IUﬁ@Nu L‘V]‘LlrJ’W WINNAZAANNIAINIT 1aTiNAL V‘i‘ﬂﬂﬁﬁ‘
m‘mﬂmmmﬁuu ‘Wmmmm‘mummﬂjﬂmumqLﬂmﬁﬂwmuﬂmmumq‘mm m‘m

m\mmqa@imq Lﬂuﬂ’]ﬁﬁl mm‘wmmuﬂmmmﬂmmimﬂ@fau WA" @mﬁmmm ATNNINT

138 ﬁ’]°ﬁ°1|'1 m‘luﬂ@uu umﬁmuumanm’iuﬂ'}?wm?mmumnm\mu@@ﬂiﬂfm NANTLNLFD

q

?“’TH’ﬂ‘LI‘V]’]\‘iLﬂﬁﬂﬁﬁ@ﬂﬂﬁﬁﬂZ\\‘W]Hﬁi‘]’ﬁ“ﬁ’]ﬁm’}ﬁﬂ'ﬂﬂL‘WF;NE],WQ\W”Q'E"J’] dunnstanindlng

a9
9.1

ARNUAD ﬂ@’mﬂ@ NVNmmmw‘wmz“mqmﬂmﬂ{mumwmm@m‘muwLﬂmumuﬂ@\‘mu

WaTUNANIYY L’]@’]LL@ ﬂ’)’]lll?]’ﬂLu’ﬂﬁ‘ﬂ‘ﬂﬂﬂ’]ﬁ‘ﬁlﬂjﬂqﬁli‘ﬂ’]ﬁl@ﬁ?ﬁ WANTUNRNIZHANTENL

mﬁﬁLﬁiwgﬂ@mﬂ\iuﬂ@muLmﬁLuwm&m’mmuwmig LL@:Mj?mﬁmL@wmmwmumu
ansauri ¥ Farudelal
(2.1.1) ﬁmmm@’mmmgmm%mmmmuﬁLﬁmﬁuﬁiﬂﬁﬂmnu L1
() bunANNIN BN BNA A GRENITELNTN Ll AR Lucas v. South Carolina
Coastal Council AR Agins v. City of Timburon Palazzolo v. Rhode Island
() LLuqﬁﬁﬁwmmﬁ@ﬁﬁ%mmLﬁ'ﬂqﬁu%ﬁwmmmmmwdwﬂ@zmﬁ
i AR Sporrong and Loénnroth v. Sweden AR Starrett Housing Corporation v.
Islamic Republic of Iran

(A) wwaANTIIAreseRnur IanaInsnalE unn 11 aesdennainisAnigs

213N WTe LU AR Metalclad Corp. v United Mexican States

(2.1.2) ﬁma?qumwmmmefmum’@Lﬁ@ﬂumﬂ%mmimﬂ@ﬁg Sl



196

(n) LLmﬁ’wﬁwmwwmma@;mﬁgmﬁm Vi AR First  English
Evangelical Lutheran Church of Glendale v. County of Los Angeles. AR Tahoe-
Sierra Preservation Council, Inc. v. Tahoe Regional Planning Agency

(1) LLuQﬁ’]ﬁW’mH’W?‘ﬂﬁ’]%‘?ﬂﬁLﬁl?;I’Jﬁ/‘i_l‘sﬁ’ﬂﬁW’Wlﬂ’]ﬁ‘@ﬂ‘i’lu‘itﬁd’]ﬂﬂ%mﬁ
T AR Tippetts, Abbett, McCarthy, Stratton and TAMS-AFFA Consulting
Engineers of Iran AR Tecmed v.IMexico

(m) LLmﬁw%mmmmwmﬂmmmaﬁmﬂlﬁ ‘1_|‘v1‘1‘71| 11 299D ANAINITANET

aLTNwile L AR SD. Myers v. Canada

(2.1.3) ﬁ@ﬁimwL@Wﬁwmmzwumqmeﬂﬁ@‘imﬂiﬂﬁ@wmn \AAUNR9T]
(N) WHIAIWNANEIVEE AT U2 AN B UL BANIN NN TR UTEUTII SN A

\I AR Phelps Dodge AR Tippetis oase, the Iran-United States AR Compania del

|lI -

Desarrollo de Santa Flena v. Costa Ricé AR Tecmed v. Mexico

(1) unaATEN AT eseLi A IARATANTR ELA unit 11 sasdannasnisAes
i i
a | b vl .
aInmile 1w AR Metalclad Corp. v United Mexican States
it 2es7 44

‘.,““
= =]
da ad

(2.1.4) wma*fmfmmwmmwmummm ﬁ@w] wiﬂm@ﬂmﬂim

mmuwﬂmmqmwwnmmmﬁfmmwﬁmmm Liiiu AR Andrus v. Allard AR

Penn Central Transportation Co. v New York City

o Aa = i A 3 o & [
(2.2) WHIAANINENTRAITUNANINATITUNAT HARTNITERITTUULTY
NIATMSNUNAIURINITAAIANNIENIEANNFER M L AvTa e

AR AN RA T T ldng i ™ R V0 fidh fishA3 FaT9E D visanienazin

v LI
o o a A o

10957 AIuA amunmnuﬁimwmmmumwmfazmmL%ﬂ\ﬁé’mwﬁﬂ LHANINIATN T
mﬁqﬁﬂ%ﬁuﬁﬂmnuﬁiﬁqmﬁmﬂmm@mzmumﬂﬁzimﬂmqmegﬁwmﬁﬂmnuﬁu
1 agl/dl 1 | =® o 6 o ¥ 1
duiinadiunistianindinamulnaaay i
(n) LLWJﬁﬁﬁwmwwmmagmuﬁ*ﬁ@Lsﬁ‘m \M1 AR Penn Central
Transportation Co. v. City of New York
() LLmvﬁﬂﬁWﬂﬂmﬁ@ﬁﬁmmLﬁmﬁu%’@ﬁwwmmmmm:udwﬂizmﬂ

L1 AR Starett Housing Corp. v. Iran AR Oscar Chinn



197

(A) wwaANTIIAreseRnr IanaInIsn1alE unn 11 ae3dannainisAnigs

L3N WTe LU AR Metalclad Corporation v. The United Mexican States

(2.3) KUIATANINEINNINANTUIAMNANNUSTEUINNUslagig1815ueAY

Q
N5EAARNIRINSNERY
waARnnE lunguiinuudfinnseesrageanigewsng Ineindl nannag

nazinresigriunaliiianisyraldnaasysneas iy S3azeynnliidnzeanindggunsein

o

nsaeinglnatanilinuiidaggiiesae sie e daed ning A uaa g AN AuLa e

o & o ! 0 o go Epe— g,,j - o, X . =
fzeﬂ\i 759 ’1\‘1’3’1@zuﬂm‘Wﬂ’&umﬂmfﬂﬂ%LWﬂﬂ?zTﬂmumﬁ’]im: ﬂﬁ‘ﬂ&muuu’]ﬂﬂ?’]ﬂ{]qqiﬂﬂ

49

ANANNUTTUsTuInauee T alad s a0l (muﬁ*ﬁmﬁmﬁ”m) AUNTLABLEANURINTNE AU
X 5 ] 3 A% L
Wuidaddun1s8 aniwe 499 a9 n N ga%111 iy AR Nollan  v.  California  Coastal

Commission AR Dolan v, City,0f Tigafd

i
\ r

/
UBNAN LU mwwmmm@msnmm‘luﬂ@%mumw WV]?WET@EI@@N‘VI‘V]@’]T]V@’]HVLN

TpLa ﬂ\?Vlﬂ@’]QﬂJ’]LL@’J 19619 mnmmnm‘ﬁﬁwmq m’mmummuﬂﬂgumﬂluﬂ@vmu

=2 @ o

nstianinelnedan ﬂﬁl\?NﬂQWNVLQ\l“ﬁﬁL@u ﬂ@%ﬂ@ NV]Q@'J’]NL‘VI‘L&Q’] N9 la1uNA LTI AL

o = = . Yy @ v o o = o
T@\‘i?ﬁsﬁ\‘i?’lﬂﬂ\‘iﬂq?@ﬂﬂﬂqm?ﬂq?LW'ﬂﬂNﬂ?'ﬂ\ia\iLLQﬁ@’ﬂﬁ\lLﬂuﬂ]‘ﬂﬂﬂLquﬁﬂﬂﬂq?ﬂﬂV]?Wﬁﬁﬂﬁ

@A o

A0 LT mmmumm Brownlie Sornarajah thae J.L. Sax mmwmmﬁuﬂuuﬂﬂgumwmu

1
o o |

A9 LLm:Lﬂumﬂmmmfwﬂmamm_|LWﬂmiﬁjmmmmwmmu WINHUANTTNUGD
dselemiminasegiarewingmuseed finedlunistanindinasuinmalnedenls

LT AHLALT DY Higgins Lag Christie

§ 72 1
1

=] [ = o U % dl 9 % =
TN avAndgE ansne laelsann e 15ds91 1410 unh 1 1dasdiannainisfnigs
atuInn e d9ldilnienvuna fenlddalan FouRaTIluUaN1IRANT WU

ayanlanainisludszifusdananainainuane faanfazinlilszimaniAannnaes

1
o aa o

NAFTA uwiilaldidn namenisvisenianssineesigniinglsrasdiieAunsasdanindonise

srlaaiananisnuzazlasunisnansndniludasnidunannistansneglnadan 98

-il/ =l a % v a a A
nureANdn lurnsiuindsswmAn1AauNTnee9dannaIn1sAILATALNTNLMNAa AN

N1AINNITIN IR LT AIANEANATDIRINIA TN LA AN UAN TN UABTINAIYUFNNTE 1814

q

] a

gninaausneAtesdndunisianindlaadanmuning 1110 uazBanATAEEAIUIY



198

nAald Fnangaiefanilitszmeadiunisasmulindfiazeannguuns viselsAuld

-dl a 1%
NHNNE Wwatlnilas@alnnaanaasmi

patiutlymnnlddaauaesAadt antansalifandiu waznistanindlpadan ag
= o = ¥ o A g 2o Ly N
passimsnmuanwInisiiaulddaau alilssmadiunisasuliddesnianiansialil
! ¥ v o A o [ ] | a I [
1 N3RaNNIAINT 1e119AL wisanisnarinlanaedsy indeflunisaziiadannainisin

= a A A | T B & % a > o
LATR LN?ﬂqLﬁu@M?'ﬂiﬁJ Iﬂﬂ L'ﬁwqgﬂﬂ’]\?ﬂ\?ﬂ‘izLﬂuﬂ'ﬁ@@ﬂﬂqm?ﬂ']?@ll ATRNAN LL’J@@@N‘H@Q?ﬁ'

5.5.2 UDLAUDLUS

\

el s mnAdEin a8 W WINE 11 2008 HIATNISANATRIRILI AR BN IR LA
Tnefuwdlalddnazlaflwnnafatiinuun 14 depngInagAnasaninimile §laaul
¥ o X y ﬁ"‘ i
daiauauuyAall /

o DAVEIEY v a

(1) min'muﬂLLu'am'immwmw{mzmiumsmsmLm (FTC) mauN1Imng1
F. desr dd

1131 . —

P a Iy e e e l'-d 2 o ) oy
WHAUNY 11 1RIURANANNITATLA 2R LN TN UA IﬂﬂquqqLLﬂﬁm5ﬂ?§‘Nﬂ’]ﬁ‘ﬂq?ﬂ’]L@ﬁ‘

1
(e N - =

TunsmnuuALLINNI RAIRAITTITTIRIAVTaTaARaRT G A LA w TaeuuansRAINAIgN

o

o

.i’ d” = o - dl % = d‘ v al o
NINRUATUL mmaﬂwu@@mﬂmmm?mmmmmmmmmzmwmimimme‘wum

patiuiiaANdRLaud) naseanuIAINIIANAsesAILIndaNtasisDaTlun1stianindlag

49
v

fanyizalyd Muia liiAsAd N IALAY AT @N18N1TalREARY Tuariansaunatingls
) = 1 U al K [~ aa dl dll U
NIAINLALUIAATRANNNNIWAILNITNANINITANLET AT UATNIAUNIZ AN N LA b

floynsvnana

(1.1) UszeAuni1sAAuNIsEANSWElALaaN ANNIAST 1110

Weilun9AuAIeIdIIAf B89l T ANTLN A9 HANHANTENLIAAAINNNT

AN ULBIUNAINUANTIR AUTNIINNIINITANETAIAIUUALLINITAAIN THNATNNS

o 1%

1y a Iy p & ' ' o o = o )y
@Nﬁ?@Q@QLLQﬂ@ﬂNT@\??ﬁ Hanweuy Carve-out AR 1Nmmﬂ%luuqﬁﬂmﬂﬁﬂq?ﬂﬂV]?Wiﬁ:ﬁﬂﬂ@N

49

1 A o dl o a QI v
nNanNaIAa ﬂ’]ﬁ‘“ﬂ“ﬂﬂlﬂﬁlﬁ‘ﬂ'ﬁ“ll@\'iﬁ‘ﬂLW@ﬂ?ZIE?iﬂuﬂ’]ﬁ‘ﬂﬂﬁﬂﬂV}?WEl’mﬁ‘ﬁﬁ‘ﬁ‘lﬁj’]ﬁ]LL@Z@QLL’J@@@N

sautegunImeuNEreslsvartu  widininsnisaenaitenadinailunisiiusunu vie



199

denansznusenalsrianiresinasuiniy snduninsnisiigeanunlnagasn uazing

A a oA Y A o { A 1 1 = o 6 o ' a ¥
1NL@®ﬂﬂgUﬂLL@Q m‘mmﬂmmmﬂuL‘flummmmwauﬂmwumqmmimmm

dalauauintilsvmenauiafasauatan l¥uanli Canada Memo on Investor-
State Provisions’® nan9Ae LAKIAAENTWANDNLsTInAauiFewENuaidnEin Neaiy
AngRANN1ztansneTnedanlull 1098 g lutiunniinanndn Qaulanaadunistianine

y A 1y o e a A g A o A o dl
ﬂqﬂimﬂwm 11 ﬂﬂﬁﬂlﬂmﬂ@ﬁﬂq?ﬂqL@?@LN?ﬂqLﬂu@ﬂLﬁNﬂuﬂUﬂqumﬂ@\?Lﬂﬂ')ﬂ‘i_lﬂf]?@\imu@u

a v a a

n1AaN1Tnees  NAFTA lsiagdianugnaztimenlafenanalddnindnglunisean

ngunny dersduresigdeintiiniuaunnatanadr naseandeeduniseufaanguung

uazianmnaNnalireaf oAt dfGanlan sl e LasuL 91 ANLANANNTEINS

1 '
! 1l

niseenderlsAunsiesadt Aad e nsn liaaadAI901ae A9 791 NsaeNNIAINITTE
¥ o o 2'/ ¥ o o = . 1 =
Fo1TaALTL 18Ngeinmu8n 10 13130 -

i

2’/ o = asl/ 9./21/ ol" 5 '
u@ﬂmﬂuﬂuuummmmmvl,mmmfmm*]

Lﬂiﬂﬂié’ﬂ?ﬂiﬁiﬁmiﬂiiﬁ'ﬁﬂﬂim@qﬁ‘ﬁﬁmmmmJm@i@iﬁ@d%ﬂumiﬁmﬁwﬁ
o
J a a 1 =)
() Lﬂuiﬂmm@immww SUANIMIAAFI 0N sniinananligase veay

2244 i
= 1

mmaﬁmimm‘”mmmmm@% “NNN@ﬂﬁ“"Vl‘LIﬁlﬂﬁﬂ@ﬂ%umﬁﬁui’mﬂ%’uﬂuﬂ’]?aﬂV]%‘/WEIr

v

| Vo

(A) msmmuummiﬂlmmmum@imq mmmmmﬁ@v”l,ﬁmwnmmﬂummm

niwel w0 mmﬂmimmﬂummmmwm et

@mai:mm@Lmuam@\ma‘”mﬂmemmnmq miﬂmumammmwnﬂavmﬁmﬂ

anndnedwaniganisnuausnginusieln

(=3 = o 1 = s . . .
(1.2) dsztAun1sAnINN ANGD AN19N1TaLALINY (in like, eircumstance) AN
H1MS1 1102
U tﬂl [ % b2 [ = lﬂl Y o [ [ % b2 [ %
AREUMANANHILTBINTAIALN7A9N U JauDenguanen I NALAUN1sAN LS
mnmwrjwﬂizmﬂﬁuﬁmmLermrfmﬁu il N13AANNATGN @NanTadRLaRY (in like

circumstance) Tnglduaninaain1siansaudumeaiy duAnmiinifeariu (like product) B4

® “Canada Memo on Investor-State Provisions”, Americas Trade (11 February
1999) 20.
" Ibid. at 21



200

yafansnnanzlszifunsuaduiunenaiufeg asliimunzanuazenanaliiiannaiy
1 o ij/ v =3 1 o o 1 ‘ﬂl [ L4 ¥
Tdlusssn deiug@awdingn avsimuaiadusinge ieduwinasildeugylagainisld
AMMFUN1IAAINATI ANN9NNTRNALATL NAIAE AMUZNITNNIINITANETAINIUUALUY
nM9aAININ Tunnsiatsaundntinasululsymadiutinasyusanfiuet luan1anisal
weaiuseld Aeeiiansnainiladesinge MANRUEALNN989URIMNA NILFTLNNI
\AIEFAA LFUMNNAIAN UATLTUNATUAIRINA DN 111 HATUNANNHANTENULBINTAIYU
s Rsedeuondanaesans HENIA HeNnaazasian LansenUseyAAaTaINYTaTes
TUTUTIRITU TR UsraeA lUnN9eanN1AIN1 92BNl LN 19N 1Tae U N9 TRAY
o : 4 ol
Wuanstlrasn e sevdastlseindat 1iemy
\
() msmuumaﬂnmum'l,ﬂ"luﬂiﬂuﬂ@ummimmu’luumm 11
wiemnasnsdufsalliininie (NAFTA) Aziifietiniuin Al nAgundnnazin
| Y o v o o o i R (T - a v
mﬂmﬂiumm@mﬂm@mnmrﬂ?mmmm?mmu@”l,m Toglainadndunisaviindennass
= o £7553
AINAN9 mmﬂmng‘l‘ummq 2407 smmuum’lmm GATT 11791 20 (D) way (A) WNUFulER
P usilafiansnunns 2101 mfrmfawudﬁ*ﬂwumiuuﬂﬂ‘lﬂmﬂumqm‘mmmu Tne
7 Ly

VLstMmmfaﬂﬂLqumﬂﬂmnmﬂﬂ%ﬂuww £ ﬂr_ﬁmwumﬂ

ﬂ\‘iuuL‘W’ﬂLﬂuﬂ’]?LWNﬂ?W@Vlﬁ.ﬂWWSLHﬂ’W?ﬂNﬂ?ﬂd@ﬂm@@@ﬂ%'ﬂﬂ?ﬁﬁ; UNI7aN Y

aft ﬂumu@‘luumﬂm”mwmLmum@mmmimmemmmu@ (NAFTA) Taein13inuun 1
findiaenuraly (gene[_al exception) ml*’nmﬂurmmmq_numg ilesannagiin g Y
NNIAIYUAINITNAANNIATAAT WTBNTENINE AT ﬁfi%ﬂmﬁ@miﬁumma‘qLLfm@@ulu
Uszarasnulsl Inalifipaisnainazgiinssuaanaf aadsshAndsuauwdunnsmig

sanannay liaanrAaaLIaANaINITAALETR LI NALAAANN

* Article 2101: General Exceptions
1. For purposes of:
(a) Part Two (Trade in Goods), except to the extent that a provision of that Part

applies to services or investment...



201

v
%

TIRNIUA LA NANTAANAYMAINEI? ANAANITAEINITON LA IAeIa AN/
2202°" AnuualEnIAANNTNEIN1TDIRTAIANAS INNTIA 1 WNLAN ANanasils e
, a A Y A a X g
H1unszuaunIananguananieluzesnAusazlszme uaznadinisufile iadn i

ANUNTNIAIAMNAN AT

5.5.3 datduanusidaulaunadivsudssinalne

o

anudszinalne gy uanaudul aadanaadutloy Aty Teuananniloym
-

AINANNATAINANIENUFRAMAANTIA LAY draundiemestszanaululssimaudn fanaliifia

% 1
v

dy
nITUnTgNe @mmLamuﬂi”mmmmuumm@LW@EL%“LumsLm”LmLLWmMqu\mmmu
InauAULN sﬁ\‘mm*ﬁmﬂmmaqmm@@mmﬂ?zmMmﬂmmﬁ”mﬂi:mwuqm ﬁﬁymmﬁm
mnuaﬁﬂmmmzmummamLﬁ@m‘_ﬁ”m@vmmwu IALAINNANITIAL D

* 344 ﬁﬂmmwmmﬁmmemmwﬂuﬂivmMm‘ﬂmmLmﬂm

Mukhopadhyay (2548)
Lmvaﬂiumuﬂ\mﬂi”ﬂ@umwy ‘W‘IJ(J’] ﬂﬁ?ﬂﬂﬂ’l_lGl’]ﬁﬂﬁ‘“’L‘Vlﬂ?l'ﬂ\‘]ﬂﬁ‘“’Wlﬁ1VlEl mﬁmmumm
’ﬂm@’]ﬁﬂ??NVl@?’NNQWHLﬁJNﬂJu (pOHU’[TOH term{::of trade) L‘WN'ZN“IIH uﬂﬂmnuummmnm
m@amummﬂm ﬂﬁ‘ﬁ‘Nﬂ’]ﬁ‘W%uﬂLﬁiHﬁﬂ@tﬂ“ﬁﬂﬂNLLﬂﬂﬂ]’]m mﬂmng‘lummmmaﬁ

mmmmﬂivmumm@wmmmeﬂmm ﬂﬂﬂﬂﬂ’ﬂ\‘iﬂ_ﬁ‘wmﬂ (LLNM‘W&N‘H’]"’I ’t'l‘]_I‘LI‘V] 9) WU

Hdeyna mum\mqmrﬂwmm:mﬂ Inefluun i fiady mﬁ__'rfgmmm faenigldnmuLie

a a A = v & Ay ¢ o s
ﬂ@ﬂﬁ‘ﬁ‘lﬂ’m\ﬁLﬁ?ﬁ’ﬁﬂ@m@j\jmqulﬂﬂﬂq?uﬂiﬂwu‘ﬂﬂq ﬂﬂgﬂﬂﬂ’]‘?‘]ﬂmm@um‘wmm‘u’] ﬁﬁy‘w’]

*" Articlé’2202; Amendments

1. The Parties may agree on any modification of or addition to this Agreement.

2. When| so ‘agreed, jand lapproved in accaordance, with -applicable legal
procedures of each Party, a modification or addition shall constitute an integral part of
this Agreement.

? faaen 1198v070, WunwnisesyiuianiuAsriauassiandanaadne,

o

LNATNNATING MHELAT 2 AnNTRATadIAN unanendedes i, woARniaw 2548,
Wi 15.
 Feumgafiy, wi 14,

“ AnNieunsuneu Jguieu w.A. 2548



202

pradeninsugaaminansii ﬁcymmwmumtﬁmmﬁwmmﬂizmmewé"]mm
UFnnuasetnanin doyminisdaesuaisainnis ldnaseny ﬂmmmmaﬂ@d@ﬂ%ﬂuqmu
LﬁﬂaLL@:ﬁ@aﬁunﬂizﬁu toymnafiznisenialaaanizuazeadluwangaunnuaziiies
Tuny muﬁaﬁmmmﬂmmLﬁﬂﬁumwLL@:m?ﬁﬁL%’wmwmﬁﬁumwmﬂm"mﬂa?zmﬁL‘ﬁ@iﬂu
NITUIUNITUARN LUGAAINNTTH mﬁu‘ﬁuﬁd’]miﬁwmmqﬁmmmgﬁwmﬂi:mﬂ%ﬁ
AINAATY ﬁ*ﬂm@ﬁiﬂﬂwa:L@ﬂﬂ?uﬁumm:mufﬁi@?ﬁlqLLfmé’ﬂﬁiLﬂummmnmiﬁmm
NNLATEFNALTUNY
v .4 1
patiudalauauusdami sz alng luni7asaaiiANaNa A iLN19aY U
@wdwﬂ@xmvﬁgmﬂmmﬂﬁmm&fﬁﬁyLﬂuﬁmMumiL%m TagAafinuanig
Farials)i 4
1. A3a519AR T AR W 89 AA9Y iﬂqmmmwwwﬂﬂn”mmmwmmmqi@
LAY ﬁﬁ‘“ﬂ‘]_lﬂﬂllﬂﬂ‘iﬂ@m\l’]ﬁ]‘iﬂ’]‘i‘ﬂ’d\i’j‘ﬁﬂﬁmslm_l’]\i
2. Aara¥1amdNdinIalTeeAn “zﬁ‘qumimmmnu” F1HNUTINIINAITUN

aginals f«Nf«]”ﬂ@”l,mmﬂmmuma‘mmnuuﬂmwummﬂs:mﬂimﬂ@ﬂiu

@ﬂ’VJﬂ’Wﬁ‘MLﬁﬂ’Jﬂu mi‘ﬁmm?tﬁuﬂiﬂﬂjmmmmiwma‘mwmﬂumum

_'Jl ‘_‘ -

ﬂ’Q’QF;I‘V]Lﬂﬂ’)‘llﬂﬁﬂuuﬂ@ﬂ%u%ﬂﬂﬁl%’]\iLﬂ’j“i:fﬁﬂ@ WAN19FIAN LazdANIY

aummmumu NANTENLAAIMINAEH N@mmumz?fmu TUTU TPz AA U
N13RANNIAINIIVBNTY NANFIUNNINEAIAAT UsTinniseanm iz Yegena
(sector) 4184

3. lugnusidssmalneldutlssiman aainn 3R 1ua lun1siasansesastias
v o A o ' o @ =
parutlszmalnapasuaseinasusoniatunguissinagndaui lnefunia
AuNTn L wagdse PRI ANia U W Wi g a R sasansiases tne
nansuliinisaanunsnsAnasasdsnsaniludasnidulinedunnstianineg

Tnadan wiseliidunisaziinpananasssudnalssmanaaiunisamu



518N15R19D9
e lng

n3stinng Nasnana. n1sdNaNlszansilnaineAnsaetinaeyuseTif unisauainiam

% = o a dld 1
ﬂﬂﬁ‘ﬂ']l,@ﬁ‘llﬂﬁl - zﬁmgmmmmmwuwmm

Y] = a A %
NITANLATALNTNILNUG, ABANALL

Uszinalne, 145-158. NN W, 2547.
NEAN1 NIANITT0L. ANUARANTANATAY LT ansadnusFoy o NuTgR 4190
' "
URAART ANZRARNAAT P INENAEINANLUY, 2544
NALNA TNETUIAT. WaNL AEANBTNTLY. LANANTNINATINNT
WNNELAT 25, @f dalval, 2549, [aaulail]. 2551,
UMAITIN : http: /vl AnuNeI 9]

InAa AUBNA. AYINANAITZNINNS
LA,

] an - e
UsznAsine a3a0slRdEAS 1

NINY 1 ATNAY LL@::ﬂBz. 1819

m\mﬂﬁﬁﬂ HANTENUYIBTBANAINY

a

n1A189edAnINwAalandegunineInsaslszmalng. aduayulnadinau
remufis e W3 WEI 1D
g
¢

iy /s

@”ﬂiﬂun’Wiﬂﬂ A0 TUANAIANUNATAS ULANALA LNEl-2 95 %Lfmﬁwmmm
= | © =¥

ntnenalunaaiedennamunIAFUNNIaY. NgINN | RuAn1sRa, 2547,

v
& o

WA ANLAUNT. NOUNETENINLTTINA Lan 3. WNWATIN 3. LaNANINIITINIT NHNLLAT

a Ly

25. NN : ATINANWIY YT, 2545.



204

Atle ATANW. AmaLunlunsigswandauiluie. Anadnus Ty oumTudin A1

UAdans AaziliArand aasnsnlunnInendt, 2525.

FANNUTTNA. NFENTW. NINAUBATYTYI. AUBAYEY19NAEN1TAUATUUALANATAINITAIL.

o

1
al

ANTANTNAUNNE 26 a1iuf 1(2550) : 107-127.

Vel UYL, LWNARLATAIARAINITALLAN WNFO) NIINNA fUTU, 2546.

”

1
(4

Tunna naryaudmnl.  weerdluen1sWmWlad 1 eEiulun g8l ndansngng

szine: ﬁﬂHﬁﬂ?ﬂﬁQ’ﬂﬂ’N@Hﬁﬁwj%J’]fi’]Lg\ijEIWJ’mV@’mM@’]EIVI’N%fm’]W A.A.1992.
Ineninui S un UEe - A0pRmlnAans s ansilnAand  9Wnasnnl

NIUNINENAL, 2549, —

Hsua gassunA. N’W]?ﬁ’]‘wﬂﬂLL"Jﬂ@'ﬂNﬂ‘U?SLT_IF;I‘Uﬂ’]ﬁ‘ﬂ’l’a‘vﬁ’a’]\‘iﬂivmﬂ LBNANFITINIT
#

nuneae 2 TasenIg WTO Watch (@Uﬂ?uLL@@Qﬂﬂ’]ﬁ‘ﬂ’]ﬁ‘ﬁWI@ﬂ NN 129NN

NUNINLNAUTIINAVART ‘Vl’]Wﬁ‘ @‘L&‘Vl‘il‘ 2548

—— - -J ‘.a-

% if
- 4

Toyzn penld, lenna «5@3 299904, N1TANLAZNITANNL: m:‘%@”mﬂun'\i@muiulmwjﬁ@

Tan. wnansdagavunaiay14 1AsenIs WTO Watch (dunszualan). ngamwne : Tag

6

NUWHUNINENAUTTIRENRRS, 2550.

1
o [

oug)s vrswgAlensd uazdged lREUAgy. 31891UN23548 F8IN1IANKINANIENUNIIAAFY

a U o

waineALdIaas lsvindlng,  laduMue AN YA INATZNITHNN 1338 LA WEN LN T8

qQ 9

o

N zﬁmmummmmmmmmﬁm WZ]ﬁ’Qﬂ’]F;Iu 2548.

q

Unuaun su19. N19RAINATGT “Budtiiameaiy’ aalfinnunnainisnetsinigyu

AANATRIAIANIINITATAN. AneNdnusFy NNt nAENlEANERT

AMTIRFAART ANaINTINMNINENAE, 2545.



205

I
a o

Taiml yuwia, A AUNL T UAN I 25191 T N AR N IR AN TIEE 4 AnEIuwWn

A N3N HelUNIAUIBINNUNIENINTIE. ngunny  anrTuedRANE)

AINTUNNINENAE, 2545.

Wasnsol 8ARgassns. NsawulnenssanaetlszmaiunisasauRnianiuAsegialy
dszmelne.  nealinusiliyaiavotinds  a1adguATEgAEns A
IAIEFANAAT NMINLNEERINAILIN, 2548,

-
Waely HANgNY.  UUNAAIESANIASHUANNANLSL A Q0 7A T ATHTANAATEITNANARNT

24,4(2549) : 58-78. "'1

T o+

TIHN ﬁ?ﬁﬂ@??ﬂ mmwmmmmwLﬂ@iﬁﬂﬁmm@uﬂ?ﬂuﬂﬂwwL‘W@‘ﬂ@\mu PILIANLLA

LLmﬂJﬁﬂJ‘VI’WN@WE@’mINQ’]u@ Eﬂ@'\ﬂf‘lﬁ‘ﬁ‘m fmmuwuﬁﬂ?mmmmummm NIAZTN

UAA1aRT ANCURANG AT JJM']’W]EI’]@EI"J"W?JW]LLM\‘] 2544.
A J*_.
= i

AN1UAN ATUANA. m@uwmmnummum@m‘wmmumﬂi’mﬂummm 10.4 1ANANUAN

‘_‘ -
aa

@Qﬂ’]?ﬁ’]LZﬁﬂLﬁJ?ﬂ’]LL@""ﬁ “Vimuwuﬁﬂ?mmmmummm NAMTNURANGRAT ALY

-

URAanT @Wﬂﬂﬂﬂ?mNﬂWQV}ﬂﬂﬂﬂ 2548. s

& =

AAw FUININEN.  N19AAIRINNTAINUANTIALAs N UAUEATYuIMEnIA  (BIT).

AN UWRSUT QU Tl 6 AntURAAN AR ANCURAERS

NUNINEUNRUFTTNANRNT, 2540

ANAN STANA. WWIAA NANNAUNE UAZATRNINET NANKEALFIAR. NPNNe : ANTINANH

1FIBTIN, 2551,

an1tuddeien simwIlsznalng. tasan1afnmnisasyuuaznintaginiaEnisly

N131a331 JTEPA. Lauesed ina1uiasan1sAnas ine-tulu, nemninau 2548,




206

anntiuAdiNan s sznAlne. Fe9n13ANATaINANUANNTNRAINNIAINITIIUAL

nindlnady: Aainedessydslunisldiedunguune. fanunpensle atun 49

AAURIUIAN (2550)

ANyl LASENYAT.  NOUNIEITNINUIENAINEIALNIIAMATNITAMNU.  NIILNNY

ANTNANALTTUNA, 2549.

F
@

&

ANOND AUANA. ANUANANNANIIALETN LASANATAIN 209y UIENIN Ineiuang A,

1990. NN NWSUIT M1 g AR A AN T AUEURAANARNT

wﬁwmﬁﬂﬁﬁuﬁ‘}'gﬁﬁ’zma ﬂ

zgimﬁﬂﬁﬁm%mm,wﬁmﬂ,awqﬁ?}m&mi LBNA0913LNBUNNTAAUTATITY NHUNE

f i i a « 9;/
ﬁﬁﬁ@:‘wdNﬂiz%(jﬁtemational Transaction Lew) #iqefl 8-15. RNWATIN 1.
¥ -

NN : Liddlszad R i (lriinasiiam), 2528.
l A ‘.-':l't!,.
F iz o

LRlZEe Q'WZQM’]WWN@ ﬁ"]ﬂ\ﬁi&ﬂﬂﬁ‘ﬁﬂ?ﬁﬁ@ﬂﬂ’&mm ﬂ’]ﬁ‘L@ﬁ‘@WLﬁ"ﬂ\‘]ﬂ’]ﬁ‘@ﬂﬂ'\ﬁ‘“ﬂﬂﬂL’&El'ﬂuﬁl‘j"?ﬂ

q

b

- k. _“—.a.

114L’J‘VI'ZNLLQ®@@3JLL@ L’Wlﬂ’ﬁ‘ﬂ’] ’QﬂﬂuLL@uﬂﬂL@u'ﬂﬂ@\‘iiV}ﬂ TATINNINURIRANIST

JJ

mﬁmmumﬁﬁLL@Vmmeﬂ@uiuamumsmmnm 2549, [@ﬂuiaﬁ]. 2551.

mewm http ZAvww.measwatch.org [2551, Mquﬁ_ﬂu 9]

43R90 2MAUIANIRE EWRAtaTldNL Il BeNaUATIo) LA AEn1IALANNIT

Lﬂaﬂué’mLL@:ﬁﬂ’]?ﬁ’]’ﬁ/ﬁﬁlﬂﬂ Laaﬁumﬁﬂ%’mumu: UNILATIEUA11LNI1TLATAAY

NNIAILALNITIRNITRLDAADN - TA TN TN AILIAIRILALENE ANRATANUAINNAN

asnyNIAsEndwlssmAuAsiondan, 2550.

gnsnun dneyad. nnslewiluressng. a1sansngunie U9 7 atiud 1: 89-117.

lantfmd angand®.  wlsunsuaznisdanis@auandas.  nganny o Teadud

NUNINYIRLFITNANGHSF NINTZAUNT, 2551.



207

%

ayAng gnang. Tadanisinuuanisasulagnssainilszmediulugaaivnisuaiannss

tndueslszinalne. ImenfinuifFyutindgn  nadsAsegA1ans  Any

Lﬁ?iﬂﬁﬂ’]&[ﬂﬁf wﬁwmﬁmmﬁmm, 2539.

MB1DING 1

Agins v. City of Timburon, 477

Andrew Paul Newcombe ? / -, oriation, Investment Protection and

International Lau ernme \L ion Expropriatory and When
Should Compen d @ =[a e » ws Faculty of Law University of

Toronto, 1999.

N
ﬂda-u ,-'
Andrus v. Allard, 444 U.S. 51 ( g) e

'\Jﬁ

LA
Champion Trading Co. v. Arab Repul of ypt, ICSID Case No. ARB/02/9 (Oct. 27
2006). ‘
“
Compainiia del Desarrollo de Santa . ublic@f Costa Rica, ICSID Case No.

ARB/96/1. Febw 17, 2000).

AULINYNINYINT

David L. Calh& REGULATORY }AKINGS AND THE SUPREME COURT: HOW

&W@T&ﬁ (ﬂ wm W Wﬂﬂéﬂs@ FROM PENN

CENTRAL TO DOLAN, AND WHAT STATE AND FEDERAL COURTS ARE DOING
ABOUT IT. Stetson Law Review Vol. XXVIII (1999) : 524-578.

Dolan v. City of Tigard, 512 U.S. 374 (1994)

Dolzer R.. National Treatment: New Developments. paper presented at the




208

Ethan Shenkman. Could Principles of Fifth Amendment Takings Jurisprudence Be
Helpful In Analyzing Regulatory Expropriation Claims Under International Law?.

New York University Environmental Law Journal Volume XI (2003) : 174-197.

Euclid v. Ambler Realty, 272 U.S. 365 (1926).

HOLLY DOREMUS. TAKINGS H"'— TION . JOURNAL OF LAND USE Vol. 19:1
‘,-F’J-wi:te’ A

E'n' A's Ch&r 11 and the Environment

Howard Mann and Konrad von

Addressing the cts of the Investor-State Process on the Environment.

worirf b Do VLI I VLI b Jecoment. neratonsi

Institute ?c'!r Sustainable Development, Working Paper,1999. g »

ARIANNTUNNIINYIAY

Howard 1/Iann and Von Moltke, Konrad. NAFTA ’'s Chapter 11 and the Environment:

Addressing the Impacts of the Investor-State Process on the Environment. [ISD

working paper, 1999. [Onlinel]. 2008 . Available from:

http://www.iisd.org/pdf/nafta.pdf [ 2008, April 7]



209

Howard Mann. The Final Decision in Methanex v. United States: Some New Wine in

SomeNew Bottles. [Online]. 2008 . Available from:

http://www.iisd.org/investment/methanex background.asp [ 2008, April 7]

the Most of International

| —
ICSID/OECD/UNCT, i
Investment Agr = ( | ) is, December 2005.

[ISD. Private Rights, P

investor _rights. A Instifu Sustainable Development/WWF-US,
2001.
J. Martin Wagner. International In Opriation and Environmental Protection.

Golden Gate University "
LA

KEYSTONE BITUMINO@ C CTIﬂ480 U.S. 470 (1987)

o LY
Konrad von Nﬂk%a@ %ﬁ%@%tamﬁand the Public Good:

Assessmﬂ NAFTA’s Chaoter‘ﬂ. , Background Paper to the ILSD Tri-National

AT SR AT PRI e v

April 11,  2002. [Online] . 2008 . Available  from:

http://www.iisd.org/pdf/2003/investment ilsd background en.pdf [ 2008, April 7]

Lucas v. South Carolina Coastal Council, 505 U.S. 1003 (1992)

M. Sornarajah. The International Law of Foreign Investment. Cambridge : Cambridge

University Press, 1994.



210

Marvin Roy Feldman v. The United Mexican States, ICSID Case No ARB(AF)/99/1.

Award on the Merits, 16 December 2002

Metalclad Corp. v. United Mexican States, Case Arb(AF)97/1, Final Award, 30 August
2000.

Methanex v. United States, Aw.
Middle East Cement Shi ab Republic of Egypt, Award,
12 April 200

Miller v. Schoene, 276
Mugler v. Kansas, 123 U.S.62

Nicholas DiMascio and Joost 7_ ONDISCRIMINATION IN TRADE AND

- e

INVESTMENT TR R, TWO SIDES OF THE SAME
COIN?. 102 AJiL| ']

y 9

Nollan v. California Coast!‘lﬂnmmssmn 4831UIS. 825 (1987)

AUHANENINGINS

Norway v. US 13&2 1 U.N.R.ILAA. 307.

ARIAINTUNRIINYIAY

Ocmden’%l Exploration and Production Company v. Ecuador, Award of 1 July 2004

OECD. Indirect Expropriation and the Right to Regulate in International Investment Law.

Working Papers on International Investment, Number 2004/4, September 2004.



211

OECD. INDIRECT EXPROPRIATION” AND THE “RIGHT TO REGULATE” IN

INTERNATIONAL INVESTMENT LAW. Working Papers on International

Investment, Number 2004/4, September 2004. [Online] . 2008 . Available from:
http://www.oecd.org/datacecd/22/54/33776546.pdf [ 2008, April 18]

Oscar Chinn. P.C. I. J. Ser A/B,1934

Penn Central Transpor{ aw York, 438'U.S. 104 (1978)
Fy |

Richard Schaffer, Beverley Earle tional Bussiness Law and

S0, Myers v. &lu m NN BT sson o ematos

Trade Law (UNCITRAL) Arbitral Tribunal, Dac. 742416: 01 ( Ugv 13, 2000),

QW']Mﬂ?ﬂJ wwwma d

Starret Housing Corp. v. Iran, 4 Iran-United States CI. Trib. Rep. 122 (1983).

Tahoe-Sierra Preservation Council, Inc. v. Tahoe Regional Planning Agency, 535 U.S.

302 (2002).



212

Tecnicas Medioambientales Tecmed S.A. v. The United Maxican State, Award, 29 May

2003.

Tippetts, Abbett, McCarthy, Stratton and TAMS-AFFA Consulting Engineers of Iran, 6
Iran-U.S. C.T.R. 219 (1984)

Too v. Greater Modesto Insurar

]
M//ﬂan-us C.TR. 378. (1989)
=

UNCTAD, INTERNATIONALEINVESTMEN SREEN 1S: KEY ISSUES, Volume II. New

York and Geneva:

Trends in Investment Rulemaking.

UNCTAD. Bilateral Invg - A
N 2 8 &

UNCTAD Series sues @Qﬁ nationa ostment Agreements. New York

and Geneva : United N |<§ﬁ‘§¢§d9

.rfé, o

Fo
dd ““ ia‘

ies ‘on Issues in International Investment

UNCTAD. Environment. UNC: ..--,,1—"—.-- '

Agreements, New

UNCTAD. Investor-State Dispute Settlement and Impact on Investment Rulemaking.

UNCTﬁﬂ %Hﬁ%ﬂ W%‘:’WIthgreements. New York

and Geneva : United Nations, 2007

ATRNIB NI TNNAY .....

Investment Agreements. New York and Geneva : United Nations, 1999.

UNCTAD. Social Responsibility. UNCTAD Series on Issues in International Investment

Agreements. New York and Geneva : United Nations, 2001.



213

UNCTAD. Taking of Property. UNCTAD Series on Issues in International Investment

Agreements. New York and Geneva : United Nations, 2000.

United Parcel Service (UPS) of America Inc. v. Canada, UNCITRAL (NAFTA), Award on
the Merits, 24 May 2007.

AUEINENINYINS
RN TUUMING AT



214
UsziRgiiauinendnug

wiedAanEl winduh Haladui 26 naen1AN W.A.2521 dFan1sAnenLFaan

aa o a aa '8 a [ % o dl = =8 14
UAANAATTOUNG ANNAZURAIRAT NUNINYIFEITNAMUE LaTN9ANEN 2544 ZQ’ﬂ‘LIllﬂ

%

whTuginlneadan 56 wazdnAnmsalundngmslsyntfmansuuntiugn  Aue

=)

Arnans qinasnsninnanende lulnsdnmn 2549

AULINENINYINT
ARIAATAUNNIING A Y



	ปกภาษาไทย
	ปกภาษาอังกฤษ
	หน้าอนุมัติ
	บทคัดย่อภาษาไทย
	บทคัดย่อภาษาอังกฤษ
	กิตติกรรมประกาศ
	สารบัญ
	บทที่ 1 บทนำ
	1.1 ความเป็นมาและความสำคัญของปัญหา
	1.2 วัตถุประสงค์ของการวิจัย
	1.3 สมมติฐานของการศึกษาวิจัย
	1.4 ขอบเขตการศึกษาวิจัย
	1.5 วิธีการศึกษาวิจัย
	1.6 ประโยชน์ที่คาดว่าจะได้รับจากการศึกษาวิจัย

	บทที่ 2 แนวคิดในการคุ้มครองสิ่งแวดล้อมกับการลงทุนโดยตรงระหว่างประเทศ
	2.1 ความเป็นมา ความสำคัญและผลกระทบของการลงทุนโดยจากต่างประเทศ
	2.2 แนวคิดในการคุ้มครองสิ่งแวดล้อมจากการลงทุนโดยตรงระหว่างประเทศ
	2.3 แนวคิดเกี่ยวกับความรับผิดชอบต่อสังคมของนักลงทุน
	2.4 การคุ้มครองสิ่งแวดล้อมในความตกลงระหว่างประเทศว่าด้วยการลงทุน

	บทที่ 3 ความแตกต่างของหลักปฏิบัติอย่างชาติในกฎหมายการค้าและการลงทุนระหว่างประเทศ
	3.1 พัฒนาการของหลักปฏิบัติอย่างชาติในกฎหมายการลงทุนระหว่างประเทศ
	3.2 ความแตกต่างของการค้าและการลงทุน
	3.3 ความแตกต่างระหว่างกฎหมายการค้าและกฎหมายการลงทุนระหว่างประเทศ
	3.4 ความแตกต่างระหว่างหลักปฏิบัติอย่างชาติในกฎหมายการค้าและกฎหมายการลงทุนระหว่างประเทศ
	3.5 ตารางเปรียบเทียบความแตกต่างระหว่างหลักปฏิบัติอย่างชาติในกฎหมายการค้าและการลงทุน
	3.6 ตัวอย่างการตีความคำว่า "สภาวการณ์เดี่ยวกัน" โดยคำนึงถึงความแตกต่างของการค้าและการลงทุน

	บทที่ 4 หลักการยึดทรัพย์โดยอ้อมในกฎหมายระหว่างประเทศ
	4.1 หลักยึดทรัพย์โดยอ้อมของสหรัฐอเมริกา
	4.2 หลักยึดทรัพย์โดยอ้อมในกฎหมายระหว่างประเทศ

	บทที่ 5 วิเคราะห์ปัญหาการออกมาตราการคุ้มครองสิ่งแวดล้อมในบทที่ 11 ข้อตกลงการค้าเสรีอเมริกาเหนือ (NAFTA)
	5.1 ภาพรวมข้อตกลงการค้าเสรีอเมริการเหนือ
	5.2 มาตราการคุ้มครองสิ่งแวดล้อมและสภาพปัญหา
	5.3 ปัญหาการตีความคำว่า "สภาวการณ์เดียวกัน" และการยึดทรัพย์โดยอ้อม
	5.4 ผลกระทบจากความไม่ชัดเจนของการตีความคำว่า "สภาวการณ์เดียวกัน" และการยึดทรัพย์โดยอ้อมต่อการคุ้มครองสิ่งแวดล้อม
	5.5 บทสรุปและข้อเสนอแนะ

	รายการอ้างอิง
	ประวัติผู้เขียน

	Button1: 


