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ABSTRACT

The Thail criminal procedure has laid down the

principles pertaining to, the facts as appeared in the trial

differ from the facts as stated in the charge as follows:

" If the Court is of opimion that the facts as appeared in

the trial dififer from the facts as stated in thé charge ,

the Court shall dismiss the case , except such differences

are not the essential elements , and the accused has not been

actually misled .in defence., the Court may inflict punishment

on thé.acdused upon the facts/as found An thestrial.".

There are two major problems pertaining to the aboﬁe

~issue .. The first,problem,is whether the facts as. appeared in

the trial differ radically from the facdts|as stated imn the

charge. The second problem is whether the facts as appeared

in the trial differ from the elements of the offense charged.



These vroblems are similarly found in the study of the

problems pertaining to the criminal procedure law of those

and The United States.
J / in civil law

n Thailand had

comrion law nations suc
Yet the second pro

countries such a

, the law does
ot2il account
of time and x in the second
instance , the offenses of
, receiving of
stolen propert c no e offenses with

. . . . .a':-.. X .
intent or with n rent-shall cemed different in the

essential elements. & & X d has not actually been

misled in_hi sfise ~the. Courdl nflict punisnment on

the ﬁ"{,——‘:m—m—’"v—‘ 2pL: oaches does not
directly € Besides , they
impede the marantee of the rigt £ used to defend

himself in’ th‘m_mlnal trl,gl.

NP ROR L NI WEIAT e

these ﬂroblems are as ’iflouo.

R PRI NEIR -

izl differ from the facts as stated in the charge in the

essential elements , the following problems are relevant:



what is the theory(ies) behind the determination of the
essential eleménts; what is the meaning of '"actually misled
in the defense'; and howmuch discretioh is placed upon the
trial judge to decide whether the' lssue of facts at trial

differ from thoserstated in the charge?

2. s the”grca |of wthe TICHEmat tfial differ
from the element of offense \charged , this matter finds that
real problemdrisgh from theldrafting of charge. Particularly
in case the offfensés/charszed_are closely related and factual
determination durise dAnvestigation canﬂot be definitely
concluded asito what offense the defendant committed. Whgn
the plaintiff determine’ to charge the defendant with certain
offense problems always arise when the charge was file

mistakenly for diffeérent offense.

The writer 1s ©f the opinion that this problem can

be solved through the following measures:

™

First, when analyze the principles and thoughts of
the common law countries such as =England and The United States
and «tHosejof civilslaw.countries .such, as Germany , the

writer ié of.the opinion that the principle torely on when

consider whether facts at trial differ from those of charge

Y

in the @ssential elewments is the principle ©

" meschichlicher Vorgang "' as applied in Germany. For the

[

definition of " the accused has not been misled in defense',



2 -

it is_imperative to consider the diéavantage of the defense
in criminal prosecutioh. ith regard to the trial court's
discrezion in this natter , it/ is pecommended that the

court should take'into account /the faet that judges should
be hade aware ‘of“the systemiof fact finding.in Thai criminal

law which is more.simidar to that of the 'eilvil law system

than that of common Jdaw.

séeond it i86 recommened that the'content of charge

file in the #riminal gase.in Bhailand be changed to filing

of the charge gpertaimihg fo the mature of the offense committed.

The charges' content should describe all relevant facts

(6]

pertaining to all acts performéd by the éccused and should
épecify relevant criminal chargess), In case it is certain .
that which act violates which law 4 the plaintiff may specify
variety ofjlegal provisions for the purﬁose of letting judge

select appropriate charge or charges.

The writer believes thét problem of facts at trial
differ from those of charge will be eliminated through these
meanel ' loreovér! , it i's possidle ‘through' the ytilization of
former article 192 of the code of criminal prodedure. Such
will benefit both the guarantee of the right of theé accused
to defend himself .and the wronzdoer will be brought' to
justice without thé chance to escave the punishment via the

technicality - of the criminal procedure.
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