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Abstract

There are two principles of criminal prosecutieh, namely
the principie of Legality or COmpﬁlsory presecution ahd the |
principlé of epportunity prosecutién.

fhe first priciple of preseéutien ig that when thé
public proéecutar has a probable éauée to believe the accused
has violated the law , a‘prdseqution must be undertaken , and
once the éase is on trialv; it shall not be withdrawn. The
second prinqiple.is that even though-thq‘public'présedutor,has
a probable cause to beliéve the accused has violated the law ,
the public prosecuter, has éroseéutefial discretion to decide
c%sebby case whether it is merit prosecution. To exercise'such
discretién s the'public prosecutor shas- to. considex whether
the prosecution serveé public interest and helps the accused
to correct himself. In go doing , this latter principle relaxs
the regidnes§ of law. |

: At present , as the purpose of criminal punishment
.has been changed from retribution fo general preventioh , the
priﬁciple‘of*oppertﬁniﬁy prosecutien has gained mere. and. mere

interest. Even a country of legality or compulsory prosecution



such as éerman has gradually adopted the principle. of ép?ortunity
prosecutidn by enacting it as an excéptional principle in order
to'empower the public prosecutqr with prosecutorial discretion in
many cases e The appearances Qf such exceptional principle in
German law are so many that , as having remarked by some , its
original principle of legality or cempulsory becomes suberdinate
te the exceptional principle. of opportunity prosecution .

In case of Thailénd y-a2fter having consideration on
section 143 of Thai Qriminalﬂ?:pbeaurdCode o It appears that
the 1angﬁ;ge of such law allows ;i?pubiic prosecutor to exercise
proseCﬁtoriai'discretién . wa;fer s in practice , the public
'prosecutor has rarely.used this.discretion » but strictly applied
.the;pﬁihqiple‘of legalitymer-cémphlsqrx prosecution:. From the
gsearched evidence , there have béen only four cases which'public
prosecutor has ever conSidered prosecution‘inappropriate s

Such a few practices result fronm having .a misunderstanding
that to give the broad exercise of discretion to a puﬁlic prosecutor
is to give him an opportunity to ab;se his disgretionary powere.
This negative attitude is likely to be conéiderably contrary to
the "purpose of secfion 143 of the Criminal Progadure Code o Since
it over-negatively assesses discretion of the public prosecutof °
As such , it causes the public prosequtor to work like a machine,
having none of his own views to bring'abdut social justice o

So as to promote more jﬁstice in the Thai society , this
research is aimed at proposing some concepts and rules which
empower the public prosecutor with prosecutorial discretion , and
also introduces many supporting regulations inciuding technigues
in controifof discretion to prevent public prosecutor from corrupt

practice o
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