Chapter 6

Conclusions and Recommendations

Since the days when the Britannia and many other nations
with a fleet ruled her chosen waves by coannon-fire, the rule of
law cnforced by these maritime powers has heen successfully
applicd to almost every other aspect of man’s activity on earth.
But the ;ceans and seaways are in a state of legal chaos, with
dozens of particl conventions and agreements signed by varying

I
numbers of nations and ignored by many, as well as the unilateral
declarations of extended territorial rights that cause fishing
and ravigational conflicts from nearly all over the world.

The main reason is that the watcrs of the occan have a
profound influence on man e&nd his environment. They play a major
role in governing his climnte. Their photoplankton produce over
half of the earth's cxygen. - They are a rich source of food,
énergy, and minerals, a highway of commerce, and a receptacle for
wastes. The ocean's shores are the site for urban centers and
industry, a place of refuge from industrial civilization for the

comuercial and sports fisherman, swinmer, boatsman, and sunbather.

Resultingly, there is a thrust to claim as much as possible
the sea arcas of the coastal nations. The movement to gain
control of ocean recsources is similar to the 19th century colonial
push by Buropean nations into Africa ond Asia, as the industrial
cra was getting under way. The colonial era is over, but techno-~

logical progress will now cnable man to e¢xplom' the resources of
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the sea, which cover 70 per cent of the total area’of the
globe,

Recently, three developments have heightened international
interest in ocean exploration and research.

1) The world's growing population, together with inten-
sified industrialization and urban concentration, has sharpl&
increased the demand for food, energy,.and minerals, enlarged
worldwide ocean-borne resources distribution networks, and
increased the quantity of waste products deposited in the ocean,
thus threatening- the environment, especially of inshore areas.
Rapid population growth has more and more forced mankind to turn
to the sea for its food and energy requirements. Each nation
is struggling to find as many resources in the sea as possible.
A proper control is very desirable to prevent national conflicts
arising from such rivalry.

2) New marine technology is making possible increased
operations in the sea, once inaccessible because of the ocean's
hostile environment, thus opening possibilities for greater use
of ocean resourcese Many ways of exploiting the sea undreamt
of a few years ago have now become possible, Man's technology
will soon make it possible for him to exploit much of the sea's
natural resources and may, in the not~too-distant future, allow
him to actually live for long periods of time within the ocean.
Of course, technological advances have not been limited to aid~

ing exploitation of resources. Work is being done to improve and
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expand underwater transportation, e.g. inaugurating navigation
lines for commercial subnersibles, developing underwater vehicles
to aid fishing, ond waking submarine space available for fish
farming end other forms of aquaculturc. In addition, new and
refined techniques will enable greatcr amounts of fresh water to
be produced and more rower to be generated. This advancing
technology will, however, create many ncw legal probleus.

Several new activities will have to be regulated and additional

regulations will have to be produced,

3) After World War TI more than 100 colonial possessions of
the Western power became independent and this was resulted with
the increase number of nations to/face the sea. These countries
hope that new developments in ocean technology will cuable them
to obtain greater benefits from ocean resSources. This heightened
international interest has incrcased the possibility of over-
lapping interests betweenp nations and depletion of marine
rcsources, and has spurred consideraticn of scaward cxtensione
of national jurisdiction.

In view of the huge economic value of the seas and the
oceans, which cover approximately three-fourths of the werld's
surfacc, it is not unexpected that developed nations, better
equipped with technology and capital, are very eager to exploit
these rescrves. Their exploration and exploitation cctivities
arce not confined with their territoricl sea limits alone,
adjacent to other countries' territorial seas.

The enhanced ocean uses and resource potential can provide

benefits to developing nations. Unused {ishery resources
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and fuel mineral deposits exist off the coasts of a number of
developing countries, and many are dependent upon maritime
transportation to link coastal communities and provide the basis
for foreign trade. In fact, technologically-advanced and rich
nations are already exploring and doing scientific research in
the high seas, while poor nations seem to be indignant to see the
resources=~considered as '"'the common heritage of mankind'=--
touched and exploited by the developed countries, without their
participation. The poor countries have to watch the vital living
resources of the sea being efficiently and ruthlessly exploited
almost within sight of their coast by foreign-fiag vessels.

The wealthier nations, which have a huge technological
head=start over fhe third=world nations, are infinitely better
placed and if they got their hands on the sea's resources, they
could already exploit the wealth of oceanic waters and bottoms
in a systematic waye They are striving to get the most from
the sea‘by employing higher technological knowhow while less=
developed countries are trying to protect their interests in |
the sea for their possible future exploitation when they have
accumulated adequate technology and capital. These countries
sec¢ the gleam of immense riches of the ocean to which they think
they have the rights Thus, the underdeveloped countries are
united at least one respect-~their longtime hunger for sovereignty
and control participation ower the ocean.The "have-nots'" do not

calculate their gains in economic terms, especially if the gains
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sound lile charity frow the "haves". They are more interested

in direcct and exclusive control over what they consider to be theirs.
However, it must be accepted that conflicts of interests

generated in the diversities between nations are not simply and

oply Letwecen developcd nations and developing ones. The problens

do not exclusively focus on “a widening rift" between developed

o

and devcloping nations lBecause if this is a case, they could surely
have been resolved at the UN sponsorced Couferences on the Law of

t

1¢ Sea, where the developing nations censtitutc more than two-
thirds of the total votce. Tnychort, developing ceountries collec-
tively could have their ways/ at these Conferences. To illustrate
their complexity, in fact, the goographical problems cxist between
states with the coasts Tacding the open sca and the geographically
disadvantaged states, such as land-loclied states, sheli-loclied
states, statcs situated in the arcas of c¢iaelosed or semi-cnclosed
areas, as well as statdgwith chort coast lines or with minimum
sea contact. [Furthermore, the problems are aggravatcd by other
difficult and ccmplicated factors, stch as a very wide range of
diversity of cconomic, technological, and social and other aspects
of nationel life, a sreat gecgraphical varicgation; and various
other interlocking and interdepencdent issues. Thus, the manifold

and ccmplex problens discussed above arc of unpreccderted

difficulty.
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Consequently, the confrontation now threatens tocEkénidd
to the bottem of thc occans. As cccnomic investments and appro-
priations inevitably cntail political control, a confrontation
of the powers will talic place on land, in the air, and at the
bottom of the sca, and it would bc absurd to believe that more
than 150 nations, or even a swmall fraction of thern, could pre=-
scfve independence in such a showdoun.

The world coxmunity - thercfore-is trying to cstablish a new
order to control and administer the exploration and exploitation
of the resources of thc oceafs. The rights of the coastal state
neced to be clarified. The contimcntal shelf must have a definite
end. Competition in fishing ougbt to be regulated and fish con-
served, freedom of scicntific research reasserted, military
uscs cﬁntrcllcd. Most important, perhapss there is a wealth of
treasurc in the sea for futurc genecrations, and dccisions have
be made that will determince how those resourcee will be exploited,
for whosc benefits,; and with what conscquences for individuals
and nations.

Governmente are beginning te think of these questions and
to formulate policy in the light of naticnal intcrests as they
sce them. C(ther nations also have competing intereste, and the

balance of interest of different nations might point to different



1aw. Most nations of the world are coastal nations, and are
tempted to extend their sovereignty seaward., But there are
nations without coasts and not all coastal nations are equally
blessed with plentiful offshore resources. £Even those who

_ would like a wide shelf for themselves may be unhappy with the
consequences of letting others have one. A few nations do,
while most nations do not, have the skills and the capital to
reach for the resources of the deep sea. Most nations are poor
and will want law that will enable them to share in the wealth
of the seas, but many of them depend in many ways on rich and
skilled nations who may wish to impose law that will discourage
exploitation and, in any event, they cannot impose on the power=-
ful, wealthy and skilled few, law that the latter cannot or
will not live with,

The real problem is being to achieve comprehens%ve treaty

law in time so that it does have a chance of being accepted and
is not overtaken by unilateral actions. The delay has it obvious
dangers and thus every countries must keep the pressure on for
moving ahead as expeditiously as possible. That is the reason
why the United Nations Third Conference, convened since 1973 to
enact a new sea law, is one of the most important diplomatic
conferences in history., It has extremely important imp{hcation
as well for every individual country as to the international
community as a wholee Its purpose is to endeavor to establish

a new legal regime of international law of the sea for the
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equitable benefit of all mankind.

New law for the sea is law for a long futurey It should
not be made too fast or too early, but basic principles and
general directions are being determined now. Law, moreover, is
made by the actions of nations as well as by formal procedures,
and undesirable law should not be allowed to "happen" by default,

The new setting up law of the sea is headed for a new
direction. The basic direction is changing from an essentially

laissez-faire approach to a system of proper and effective regu-

lation of all activities in, or under the sea; from the chaotic
practices among states due to inadequacy of traditional law of
the sea to the need of regulating the competing uses of the sea,
so that to avoid conflicts and to effect equitable redistribu-
tion of the resources of the sea among states.

It is recognized that the traditional concept of freedoms
of the sea should be reconstructed, if not totally discarded.
A vast majority of nations of present day's world are no more
in the mood to tolerate or to accept the concept of the freedoms
of the sea which has long been interpreted as englobing freedom
of deployment of force, freedom of rivalry for power, freedom to
monopolize the exploitation of marine resources, and also freedom
to pollute. In other words, the world of today no longer accepts
the freedoms of sea that mean freedoms of abuses of the sea which
are now regard as a common heritage of mankind. A new legal

order regarding the sea is urgently needed. And it should reflect
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the reality of evolution of technology, the transformation of
cconomic significance of the sea and of the change in political

forces in international rc¢lations, The law of power should be

replaccd by the law of welfare and of scocial justice.

It i5 certoin and inevitable that the taslk of enacting
this ncw aeﬁ law represcnts an extrencly difficult oand wost
conplicatcd onc. The task of forming @ new law of the sca is not
only thc one of identifyinpg, clarifying and supplemchting the
existing rules of internatiomal Jeww. s In fact, it is to restructure
the whole arca of the law of thel sca. In achieving this taslk,

some recomnrendations must boe/talken into consideration.

The first rccomvicpdgtion’iis that thc new law of thc sca
can be achicved by accommédating particular intercsts to the cou-
mon ones, and this will takera form/of "package deal' on all un-
mettled major issues. A package deal which can accomrodate all
intercets involved. Oneg of the favorablerthings about the law of
the sca is that-~ whiledin sone arcas thirce is a developed-devel-
oping split-- therc are so many other types of intercsts involved.
There are coastol states versus land-lecked statcs, therc are
naritirnc states versus the environnentally oricnted, and so on.
While these diffcrencce of intcerest in sonc ways malic the nego-
tiation of the conference for setting a new law more conplex,
they also lead to the possibility of having a package that is

more generally acceptable.

The particular intcrests, even of a minority, cannot be
swept under the carpet. Thc laws of law making arc based on
cquality of statces. No decisions can be imposcd on disscntcers,

and the law cannot survive if it is rejected by many states.
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The prospect of a successful law, thercfore, lies imperatively-
in the consensus or gencral agrecerient, which, in turn, can mate-

rialize only by the spirit of accomnodation and flexibility.

The second recommendation, therefore is that the best course
for a2 new law should be a mutual accomuodation in order to devise
a formula talking into account the intceroests and rights both of
the coastal states and of their irmediate neighbors in the region.
It is not ncrely a case of diplomatic accoruiodation on soilc scien-

tific issues of normal transaction zisong states which can be done

.
- .

outside this kind of law-nalkipg conforénce. It is, in fact, a

case of mutual accomiiodation in legal principles. In other words,
it neans an accommodation which should not result in establishing
the new rights for one in such a menner as to eradicatc or suppress

altogether the legitinate aund indispensable interests of others.

It is rather a natter '0f how to adjust cach other's inte-
rests, so that the apnlication of the concept should not dispro-

portionately affect other meipghbors, taking into account the pe-

culiarity of the situations, and tho complexity of intercesis and
the range of their necds.,

In the development of the mnew seca law, the attitudes of
ne.jor powers are crucial.  They have extensive coastline, capital,
-tcehnical skills, power, and influencc. They have the unique

- . - L3 * ]
opportunity to help develop law in the world interests and for
the cormon good. /s a result, an accomnodation is an important
issuc for the successful law.

International cooperation in ocean activitice is the third
rccorniendations Intcernational cooperation becou.s the inportant
factor to foster world order and developuent and To prevent and

mitigate conflicts and rivalries. As various national intcrests
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in ocean activities converge, international agreements and
cooperation will be increasingly needed to reduce conflict and
rivalry and to adwance world order, understanding, and economic
development,

International collaboration is essential if knowledge of
the vast marine environment are to increase within a meaningful
period. It is needed to obtain more and better information
about the oceans. Because of the size, complexity, and varia-
bility of the marine environment, international cooperation in
scientific investigations is needed, if many aspects of the
oceans are to be studied in a reasonably short and useful period
of time., A multinational approach to the peaceful uses of the
seas is desirable and necessary.

International cooperation in the oceans has existed for
many years. But the pace and scope of cooperative international
activities is increasing. In the years ahead present initiatives
will be dimplemented and new opporfunities sought. Seabed arms
control measures wili have to be completed; multilateral develop-
ment of legal arrangements to prevent conflicts in the ocean
and on the seabed must continue; major oceanic exploration and
;esearch cooperative program must be carried out; efforts to
provide the benefits of new marine technology for developing
nations must be increased; and closer ties betwecen nations in
marine science collaboration will have to be forged. The

opportunities for international cooperation in the oceans have
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never been betterj and the needs for such cooperation have never
been greater.

The international cooperation in the activities of the
marine sciences can be characterized as follows:~-

- eneowagement of increased cooperation among ocean
scientists of all nations and broadened dissemination of scien-
tific resultsj

~ support of the activities of the many bodies of the
United Nations system and other international organizations
engaged in oceanic activities and of efforts to improve the
international organizational structﬁre;

~ collaboration with other nations in developing and
using new marine technologies within a framework of mutual
benefit;

- making available marine technology and other assistance
to complement the c¢fforts of developing countries in strengthening
their capabilities to use the ocean and its resources as a
pathway to economic progress, recognizing that éid burdens must
be shared by other nations and international organizations;

- strengthening of international programs and projects
which foster cooperation among neighboring nations to meet
common interests and problems;

- pursuit of a strengthened code of international law
which will preserve the freedoms of the sea, insure that nations

have equitable opportunities to participate in the development
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of the wealth of the ocean, and anticipate and prevent petential
conflicts arising out of axpanding uaritine intcerestsy and

~ development of international legal, financial, and politi-
cal arranpenents to promote investaent in narine development and
facilitatc a fruitful partnership between public and privﬁte in-
terests in rnarine matters.

In sun, a new law of the sca would be uscless if thore is
decarth of wurid responsibility and no cxchange of information
concerning the sca among nations. //This peint is extrenely essen=-
tial for the attainment of any cgrecgaent. Information bn the
danger of pollution should bc/@issemiratcd, and bencfits to be
derived fronm the ocean bed/ shonld ke nade known. Lach nation
should be prepared to forgpo its ows intercst for the sake of the
world's benefit otherwise mo solution scens to be possible.

The fourth is that the reguired new law for the sea should
be based on the idea off Prezionsl intermational law' if it is
possiblc. Primarily, it'should-be the law of cach region and then
advanced to be the law of ‘the ‘universe, that is-- the international
sca law for o1l mankind. (The ter: “regional.intcrn:tional law'
in this particular case, ncans "an orgonized interdependence
bascd on peographical proximity'.) Since the practical chances
of success of a global approach, reinforced through the United
Nations, have been vicwed with a great dcal of doubt, a regional
approach could perhaps de considercd a possibility.

The idea of 'regional international law' occurs from the

fact that lows and regulations of fow nations in the sanc regicn
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with the sane interests and goals naturally would be casier to
scttle than those of different regions with different interests
and goals. It is put forward as an altcrnative to the "universal
intefnatioual law" on the ground that only within limited segnents
of the globe can we find the foundations of comnon loyalties,

the similarities of national probleus, the awarcness of comnoﬁ
interests, which arc nccessary for the ¢ffcctive functioning of
any nulti-national orgenization. Regional cooperation on the

sca law, if succossfﬁl, cculd gradually evolve toward the actual
nerging of ~rcas too small and too inthﬂCanﬂcnt-On one another
to promote zrowth and to preserve notional integration., There

is a plea, thcrefore, in fover oriregional approach for the law

2

oflthc sce. to extend to ¥arious parts of the world for the- bene-
fits of the sea law solution. “This K is because it is forcseen
that, under the impact of the ¥egional movement, the bipolar
structurc of the law will-slowly evolve towoard a uorce stable
nultipolar strﬁcture.

In short, we nay conclude that thorc are sonc indications
cousidered to be the fundarental chauges in the law of the seas-
(2) from a uni-dinensional to a pluri-dinicnsional; (v) from a
Jow of iovenent to a law of aprrepriations; (c¢) from a personal
to a territorial law; and (d) from a universal to a regional law.
Nevertheless, while the regiornal apnroach is still supported in

sowe political cuarters, at the movent it scens that regional

solutions will ncrely supported the global once.
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Purthermore, scientific research on ocean activities
must be promoted in ordcr to advance a new law of the sea.

This is becausc the occans serve as a unique scicntific laboratory.
OQur knowledpre of the scas and their resources is also exceedingly
linited; the necessary scientific investigations are thus indis-
pensable. Scicentific research is essential if knowledge of this
environnent is to increase within a meaningful period. Lffective
exploration of the occans is best achieved through balanced
rcsearch and surveys—- between prograns to solve specific
scientific problens and prograus for systematic collection of

data on a geographical basc which can be usefully applied in

all nation's evolving ecconic activitices.

The benefits of reseqrch sontribute to the entire inter-~
ﬁatibnal conunity. They provide to an understanding not only
the oceans but to the total global environnent. Rescarch in
one locality could hawe an iniportant beéaring on a problen of:
much rore general scopes ~L1t was poipted out that, since
resource exnloration and exploitation would be subjeot to
ccastal state juris@icticnjithe coastal state necd nct fear the
effect of scientific rescarch data, but to the contrary ccould
have much t¢ gain frenm new inferuaticn. The scientific research
is apparcntly vital tc the case of develceping coastal stotes as
the techrical neans to assess the implications of the rescoarch

s )
fer its ceceonczic interests. Scientific investigation provides
2 nuch needed boost and assistance to the less developed
countrics by accelerated developuent of untapped narine resources.

Shortly speaking, the advancenent of rarine affairs depended upon



Lok

expanding this scientific hase of information.

bt

'inally, reconnendation is suggested on the developuent

and transfer cf technology. DBvery eountry ¢spocially the

]

technolegically advanced ccastal states nmust establish a duty
to promote the developient ond transfer of iarine scicnces and
technology to the less developed ones. With regard to this
transfer of technelogy, specific refcrence is nade to the
developnent cf the narine scientific and technological capacity
of developing states. All states have specific duties to promote
the acquisition, evoluticn and discesdnation of narine scientific
and technological knowledpes scdentific training and cducaticn,
and facilitqtc access to scientific’ and technclogical information
and data to developing couniry nationals.  The cstablishnient of
universally cccepted guidelines for the transfer of marine tech-
nclogy nust also be set up.

In conglusion, the United Nations Conferences cn the Law

of the Sea, wh.sc next sessicn is to be Held on tay 23, 1977, are

usnally ccneidered to Le anovther attenpt to establish a new sea
law treaty on o worldwide basis. This is Vecausc the time has

cone for oll states to resolve varicus cbstacles with tle eventual
possibility of the emergeance of g new era in internctional
ccoperation in the world's scas and cceans. Hc cocuntry wants

tc sec anarchy in' the oceans and cvery nation wants to Lnow

what its rights are. And ro country warts a situaticn in which
it would hove to fight to maintain what it considers to be its

rights. There moy be strong disagrecments about how the law
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should be, but at least, cveryboedy now wants a law of the sen
treaty. It can conly be hoped that such an international cooper-
aticn in working out the new law will work under the spirit of
mankind's benefit with equitable share by 21l states.

Nonectlieless, if o question is put on whether thie Third
United Haticns Sen Law Conference will be capable of fulfilling
its expected geal, the answer isg still uncertain. To answer in
the nepgative is to admit defeat fopr the United Kation's endeavor
to solve the sez law probhlens as well as the aspirations for
ceoperation of the countries in weorld aréna, but it is also too
optinistic to cnswer in the affirpative at present.

In the author's -opinion,. however, she thinks that there
is a tendency that the probability ef the success of the next
Conference is very scanty./ This is Diccause there are so nany
significant aspects cf the "Law of the sea which states do not
agree. The nepotiations. o far have also .revealed that stotes
dc not apgree on what the law-ehould be4nthe futurc. In this
situatior, if 2 new treaty of-the lav of the.sea is to be truly
neaningful, it nust deadl rcumscnably with 21l of the nain specific
issues which, at present, secns inpossilbile.

The reoscn is that each country of the world seens to
have its own distinctive probleu and, therefore, it is incon-
ceivable for the United Nations Sea Law Confercnce to acquiesce
to the satisfaction of 211 the ccuntrics. . sclution appropriate

for one country may not Le for the other. For example, while

the maiority of the countries of the world are pushing for the
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concept of the econoric zone of 200 nautical niles in order to
meet the dilemna of the specific Lreadth of the territorial sea
linit and the definite zone of the continental shelf, others
nay not be in the position to benefit from this concept. >hould
the 200 mile criterion be accepted Ly the unajority, the so-
called geographically disadvantoged states i.c. loand-locked
states, shelf-locked statcs, scui-enclosed states and short
coast-line states, would wish for an interncotienal standard to
Lbe devised to give coupensatory rights of benefits for their
geographically disadvantaged positions This is because they
have no possibility of exbending their jurisdictional sea areas
to that linit. In the c¢ase &f/Phailandy for exanple, although
she has o fairly long coast-line both in the Lndaman Seza and
in the Gulf of Siam, thery is no possible means to clain the
econonic zone to o distancc ef 200 miles due to the fact that
the widest linit of her'Coast=-line dis only 120 to 150 niles.
Lpart fron thisjlanother significant aspect worth noting
here is thot therc are iioré than 26 countries of the world
which have already made unilateral proclanations cxrtending
their econouic sones to 200 niles, regardless of whether the fore-
going Unitod Nations Conference will accept this concept or not.
Sone of thesc countrics are, for cxanple, the United States, the
nine members of the European Ccrmon MHarket, the USSR, India,
Dangladesh, Indoncsia, Buria, Philippincs, linlaysic, the Khner
Qegpublic and Vietnam. These unilateral actions have alrcady

reduced the inportance of the next Conference, whose p ssible
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agrecnent could merely becone @ confirmation of the increasips
reality,

Briefly stateq, ot this stoge, it could only be assuned
that the possible resolution which nay come out of the Conference
would merely indicate prospects representing the nain trends and
conceptions of each distinctive group. It is hoped that the
Conference will be able to lay down sone ground work and present
soue nain recomnendaticons as bases for the future bargaining
in order to attain the general stondard for international cone
sensus. It is, however, improlbable that there would.be any
concrete result produced from the negotiations. This is because
the problems of the sea l-vw have cxpanded in scope, invelving
vital interests of every country of the world in terns of
' econonics, politics, ond security. In this situation, each
country would have to weigh ite less and goin carefully and
it is likely to be a slow process before possible solutions

will be unavoidably adnitted.
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