Chapter 3

Continental Shelf

I. Physical Appearance

Continental shelf i the zone around a continent, exten-
ding from the low=tide line to a depth at which there is a
marked steepening of slope to a greater depths. The width of
the shelf varies enormously. Conventionally, its outer edge is
taken at 100 fathoms*(alternatively 200 meters), but it may lie
between 20 and 300 fathoms., It is believed to average about 72
fathoms or 132 meters. The limits of the claims are expressed
either in terms of the depth of the overlying waters in which
case the isobath of 200 meters and 100 fathoms is generally used,
or with regard to predetermined distance from the coast, in

which instance 200 miles is used.

* %
We will first define the various layers of the oceanbed

*
It should be noted here that the depth of 100 fathoms
is equal to 600 feet while the depth of 200 meters imobath equals

to 656 feet or about 38 miles.

* %
The definitions of all these seabed terms, see Alexander

(ede)y Opecite, ppe 148=154; Wolfgang Friedmann, The Future of

the Oceans (New York: George Braziller, Inc., 1971), pp. 9-13;

and Glossary of Commonly Used Terms in Law of the Sea Discussions

Summary. (Bangkok: AUA Language Center, 1972), pp. 4-5.



Figure 4: Continental Shelf inm Profile
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as they move outward from the shore to the abyssa&l depths of the
sea.

- First in line is the continental shelf., Studies have

shown that the continental shelf is merely a seaward continua-

tion of the continent., Off most mountainous coasts the shelf

appears to be largely eroded in origin because it is shallowlyg}

underlain by bedrock. Off most flat coasts depoSition has been
more important, coupled with relative subsidence, so that the
shelf is underlain by a thick sequence of sedimentary strata
that gently dip seawards The gently dipping surface of the
seabed has been planned off by wave erosion or prograded by
deposition of marine sediment. The average depth of the sea-
ward edge of this feature is approximately 200 meters. The
continental shelves underlie only 7.5 per cent of the oceans,
but they equal 18 per cent of the earth's total land area.
Although the continental shelf is a geological feature
common to all continents, there is no uniformity. There is
great variety as to the depths at which the continental shelf
ends and the continental slope occurs, the distance from the
land at which the continental slope begins, and the steepness
of the gradient of the continental slope. This is becausc the
stecpening of declivity at the shelf edge occurs in a distance
of less than one to more than 10 kms., and locally two or more
separate zones of steepening are present. Differentiation by
depth alone is impractical, because the shelf edge ranges from

20 to 550 meters and averages 133 meters deep.
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There are many cxamples of the imprecision of the shelf
edge of the continental shelf which is the beginning of the con-
tinental slope. For exmuple; Jacgu:s Bou:cart1 on hig “Note sur
la Definition des Formes du Terrain Sous-marin", refers to the
secabed of the Red Sea, 200 kilometers ¢outh of Jidda where the
sharp drop-off starts at a depth of between 50 and 80 meters.

Off the western Scandinavian coast the slope starts at depths

between 80 and 300 meters, The broad continental shelf off

Northern Siberia abruptly halts at 100 meters., The Sahul Shelf

off western and Northwestern Australia descends to greater

depths, at 300 fathoms in certain places, whereas in other places

the shelf ends in quite shallow waters. In the area between 14 'y
degree and 22 degrees gouth, the sea bottoms drop continually

to 1,100 meters or more, and in areas off the northern shores of
Scandinavia the sea bottom gently descends to 650 meters without

a sharp break.

Just as we have noted that not all continental shelves
start their slope at the Same depth of water, we must also
observe that not all shelves have the Same profile. Some shelves
drop to ocean depths in two or three steps. In other areas,
such as the Pacific coast of South America, a sharp fall begins
at the shoreline or within a few kilometers of it. A third

\

1Quoted fron Andrassy, OpeCite, pe 8.
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form, which occurs in the Barents Sea and in the Sea of Okhotsk,
consisfs of shelves which abruptly descend from the coast to
depths of 150 to 250 meters--the depth at which most shelves
begin to fall off-=-and then level off into a broad flat plat-
form.

Important differences with egard to the physical appea=
rance of continental shelves exist to the width of the shelf,
Sources differ as to the average width of the continental shelves.
Some shelves; such as the ones off the western coast of Scuth
America and off the eastern coast of Asia, the northern coasts
of the Indoneeian Archipelago, Australia, the British Isles,
Siberia, and the coast of the Bering Sea, extend hundreds of
miles. Thus, some states have no continental shelf beyond the
limits of their sovereignty, whereas others have extensive
areas of shelf beyond their territorial sea. As a general rules,
abruptly decending littorals have narrow continental shelves,
while those having a flatter profile have brpad continental
shelves.

With these considerations in mind,tbe following sugges-
tions are put forward as possible standards for defining the

"legal edge" of the continental shelf.2

2Richard Young, "The Legal Status of Submarine Areas

Beneath the High Seass" American Journal of International Law,

k2, 2(April, 1951), ps 235.
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1) As a general rule, the seaward limit
of the continental shelf should be considered
to be the 100=fathom (or 200 meter) line,
Foy the sake of uniformity, this should be
the case even when the shelf in fact termi-
nates at a lesser depth.

2) When the submarine terrain creates more
than one such line, the outermost 100=fathom
contour should be regarded as the limit of
the shelf,

3) A possible boundary line should not be
regarded as discontinuous merely because it
may be interrupted by submarine canyons run-
ning out from land. On a principle somewhat
analogous to the headland theory for bays,
such canyons should be spanned by straight
lines connecting the 100-fathom contours.

By the same analogy, the permissible length
of such lines might be limited to that applied
by the coastal state to its bays.

4) Isolated patches of limited size which
are over 100 fathoms in depth should be dis-
regarded and absorbed into the shelf area.
On narrow or land-locked seas particularly,
depressions over 100 fathoms deep which do
not connect with the ocean depths or which
are of small size in relation, to the total
area of the sea in question, should be assi=-
milated to the surrounding shallows.

- The next seaward geological boundary beyond the shelf-

break is the base of the continental slope, a zone that extends

from the shelf edge to a depth of 1,200-3,500 meters. The con=-
tinental slope is approximately the true limits of the continents,
or the general boundary between the light rocks of the continents
‘and the denser rocks of the sea floor. Because of the density
contrast and the thick section of light rocks that underlie the
continents, this boundary is probably the most important geolo-

gical one of the earth. Unfortunately, little is known (but
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much is speculated) about its origin and the fundamental cause
of the separation of continents and ocean basins.

The continental shelves and slopes of the world have an
area of about 55.4 million km> This area is more than one-
third the 149.8 million km> of the subaerial parts of the con-
tinents.3 If added to the sovereign territory of adjacent
nations it would expand some of them by a factor of more than
ten while adding nothing to the areas of such inland nations
as Bolivia, Czechoslovakia, and Mongolia. This is obviously
an unfair distribution of new territory, depending only upon
the chance that determined the positions and shapes of existing
nations, It also fails to include potentially important mineral
resources that are located still farther seaward.

- The continental slope is bounded on its seaward side

by the continental rise with a generally smooth declivity from

a depth of 3,500 to 5,500 meters. It is a vast apron of debris
from the continents and of calcareous skeletal material from
the sea surface, The apron shape reflects the landward source
of the sediment and its movement and repleposition of by bottom
currents that appear to flow parallel to the contours.

The boundary between the continental slope and the con-

tinental rise is not everywhere clearly marked, owing to the

il oxander (ede)y Opscit., ps 151.
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fact that gediments of the continental rise overlap the conti-
nental slope and can eventually bury it. The boundary is unre-
lated to depth, for it ranges from less than 1,000 to more than
4,000 meters,

The main advantage of including the continental rise
under the sovereignty of bordering nations is the potential
value of petroleum in the upper part of the rise, Source beds
are organic rich sediments that slowly accumulate on the confi-
nental slope in a depth zone of oxygen-deficient water, later
some of these sediments slide away down the slope, accounting
for a hummocky topography near the tops of some continental rise.
Intermittent deposition of sand layers by turbidity currents may
provide adeq?ate reservoir beds. The volumes of the continental
rises are enormous (the largest sedimentary deposits of the
earth) and the quantities of the oil and gas may well be com=-
mensurate. The main obstacle to the investigation and exploi=-
tation of these possible 0il and gas resources is the great
depth of water above them about 1,500 to 4,500 meters § “vin
contrast, few oil wells now producé from beneath water depths
of more than 150 meters.

- The continental shelf, continental slope, and conti=-

nental rise together are known as the continental margin or

continental terraces It is within the margin, that virtually

all of the oceans' nonliving organic resources are thought to

lie--0il and gas deposits of major significance.
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- Beyond the continental margin lies the abyssal plain

which is the extremely flat area of the deep ocean floor, at
depths generally in excess of 5,000 meters. On the abyssal
plain beyond that are inorganic manganese nodules, the commer-
cial importance of which has come to the fore only within the
past decade. Most recently, it has been these small burnt-
baked-potato-like objects, containing manganese, nickel, copper
and cobalt, that have intensified the conflict over the uses
of the world's oceans.

- Lastly, seamounts, atolls, and shallow banks, generally
of volcanicorigin and with diameters between 12 meters and 150

L ]
kilometers are scattered throughout the oceans,

II. Marine Resources of the Submarine Area

The present rapid spread of claims for exclusive conti=-
nental shelf throughout the world comes from merely one major
reason=-=the need for the exploration and exploitation of fhe
rich resources embedded in the seabed of the ocean. And only
within the past decade has the full potential of ocean resources
been appreciated. Until quite recently men expended natural
resources as though they were inexhaustible. Finally, however,
in the last few decades, people have begun to realize that the
supply of many minerals and foodstuffs essential not only to
our economy but also to civilization as we know it, is finite
in quantity. This is because as the world population swells

at an expansionistic rate from the present 3.5 billion to what
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will be more that dcuble that number by the end of the century;
there will be a proportionately increase in the demand for the
enormous food and mineral resources contained in the oceamns.
Thus, two results of this realization have been the widespread
initiation of conservation programs and the exploitation of new
ereas in séarch of mineral resources,

The quest for untapped resources took man to the sea,
there the search has been quite rewarding. In addition to
fishery resources, enormous quantities of oil and gas, in parti-
cular, have been uncovered in offshore fields along the conti-
nental shelves of several countries. Besides, three forzashave
worked to make the sea a center of exploitation and development
today. First, scientific oceanography has generated new know-
ledge of what is and under the sea; it has also produced a much
greater understanding of ocean processes. Second, new technolo=-
gies in fish mining,mnd.haIVesting have overcome the obstacles
of a hostile environment to facilitate access and extraction of
resources at a comﬁetitive market price. And, third, new demands
for every kind of raw material have followed the growth and
industrialization of world populations,

Exploitable marine resources can be classed into two
general categories: vegetable and animal wealth, and the mineral
resources.,

Vegetable and Animal Wealth of the Seabed

As far as the vegetable and animal wealth of the seabed
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is concerned, the continental shelf is undoubtedly the submarine
area of greatest econcmic and commercial importance for man,
conditions there being much more favorable for marine fauna and
flora than in any other submarine area. Its waters are enriched
by nutritio¥s salts derived from coastal erosion, silt and
chemical and biological decantation, and the sunlight penetrates
practically to the bottom. Furthermore, plankton, the staff of
life in the sea is abundant and varied on the shelf., Conse-
quently, the ecological conditions and the variety of benthos
cause the waters over the shelf to be richest in fish. And it
is the fish together with other free-moving organisms which are
the first and only cne type that has been the subject of eco-
nomic exploitation until very recently. The present ocean
harvest was recently estimated at about 55 million metric tons
per year, representing an income of approximately #8 billion.u
Ninety percent of this consists of fin fish, the rest of whales,
crustaceans, and mollusks, as well as other invertebrates.

Three quarters of this total harvest is taken by fourteen coun=-
tries. What is perhaps even more significant is the rate of
increase in the ocean harvest. In the century from 1850 to 1950
the world catch increased tenfold, at an average rate of about

25 per cent each decade and it would double in the subsequent

decade.s

l“Frieclrm:um, The Future of the Oceans, op. cit., p. 18,

5LOC. cit, .
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Another important source of natural resources, not con=
sidered in the Geneva Convention, is sea farming i.e. pearl
production, oyster farming and shell fish farming. These crga-
nisms are either stationary or more within very 1imited distances,
and extraction has therefore been compared to a type of agricul-
tural processing.

From the edge of the shelf, conditions of life gradually
deteriorate as the slope becomes sharper; vegétable life dimi=-
nishes until at a certain depth it finally disappears and in
the same way the marine fauna tapers away to a steadily small
number of species. Such resources as exist on the continental
slope and in other submarine areas are extremely varied in nature.
This complex of living resources is generally described as the
"benthonic environment.' The benthos is the aggregation of plants
and animals normally associated in the depths of the waters.
There may be considered to be three groups in the benthos:

(a) those permanently attached to the bottom; (b) those that
walk or crawl on the bottom; and (c¢) those that float or swim
near the botteom.

This classification of the benthonic species coincides
with the distinctions and definitions of biologists for this
part of the marine fauna., One of the fullest and most up-to-
date works on the matter defines these concepts as follows:

"The benthonic bioma is made up of sedantary, burrcwing and
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moving species."6 It is hence a heterogenous population living
together in order to turn to best account the conditions of life
in the same area of sec. The benthonic bioma or more briefly
the "benthos" consists of the entire complex of organisms living
on or on the floor of the sea. The term was introduced into
science by Haeckel? who applied it to the "formation of life on
the sea bottom" consisting of sedentary and mobile species and
some nectonic species of benthonic life. It contains a large
number of invertebrate speciés and fishes. These are partldy
sedentary organisms which settle in the substrata and partly
others which can move along the bottom, though slowly, or
borrow into it; finally there are =2lso pelagic organisms which
arc merely temporary mcmbers of this community.

Mineral Resources

It must be said that what really aroused the marked and
growing interest in the exploration and exploitation of the bed
of submarine areas are the offshore minerals, of which oil and
gas are by far the most important at the present time and it
was the rapidly expanding consumption of oil and gas, coupled
with the growing feasibility of offshore drilling, that led to

the rapid spread of claims for exclusive exloitationm of the

6Amador, Ope Citey pPe 91,

7quoted from, locs cit
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continental shelf throughout the world.

It is estimated that in the toresecable future, the con-
‘tinental shelf proper=--and to a lesser extent but increasingly
important extent,.the wider continental margin--will absorb the
greatest part of each nation's offshore activities, since 90
per cent of the world's marine food resources, now extracted at
the rate of $8 billion peryear.,and nearly a fifth of the total world
production of petroleum and natural gas, representing a value
of about $4 billion, come from the continental shelves.

In broad manner, the resources of the.ocean can be
grouped into three main categories: chemical-materials that
are dissolved in the water, biological-plants and animals that
live in the water, and geological minerals that occur on or

beneath the bottom. (for details see Chart 1).

Chart 1: Division of Mineral Resources

1« Geological

phospherites
- authigenic +
manganese nodules

minerals.light

sand, gravel, shells heavy heavy
- detrital —[:
heavy detrital minerals heavy minerals,.

petroleum gems
’ _[:Oll AR ERe 4:natura1 gas
- organic
coal, sulfur

2e Chemical - magnesium, sodium, chrorine, bromine, gold

3« Biclogical = sea food

8Friedmann, The Future of the Oceans, op. cit., pe. 23.
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The production of these resources from the ocean, as
shown by Table 1, amounted to $10.5 billion in 1964, a large
amount but still small in contrast with an estimated $333
billion production from the land areas of the world.9

All of the chemical resources, all of the geological
resour@es, and about 90 per cent of the biological resources
have come from the shelfs The productivity of continental
shelf is only 5 to 17 per cent of that of the land. The present
technological developments, however, indicate that great in-
crease in the productivity of the shelf can be expected, par;

ticularly in chemical and geological resources.

Table 1: Important Productivity Statistics (1964)10

Entire Vorld

Ocean Land
Resource ($107)
Chemical 0.3 0.2
Biological 6.h4 260,0
Geological _ 3.8 340
Total 10.5 2.2
e —_ e

IEdmund A. Gullion (eds), Use of the Sea (New Jersey:

Prentice-Hall Inc., 1968), pe 31.

10Loc. cit.
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(i) Geological Resources

The list of minerals in lable 2 to subdivided into
three main groups: authigenic, detrital, and organic. Authi=-
genic minerals are precipitated from solution in sea water.

The process is so slow that recognizable deposits occur only
where other kinds of sediments are excluded. They’are most
restricted to thin surface layers. Detrital minerals are ones
that were.weathered and eroded from strata on land, transported
to the ocean mostly by streams or sea-cliff erosion, and depo~-
sited as widespread 1layers on the sea floor. Organic minerals
result from activities of living organism. Because organic
matters are easy to be destroyed, these minerals eccur only at
depths of hundreds or thousands of meters beneath the sea floore

Total production of these minerals in 1964 was $#3.8 billicn.11

(a) Authigenic Minerals. The two chief minerals that
are formed by chemical precipitation from sea water are phos=-
pherite and manganese nodules. Both are known only as thin
surface deposits. Phospherite occurs mostly in depths shallower
than 300 meters., It is 2 brown hard mineral that encloses sand,
gravel, calcareous organic remains and pieces of earlier phos-
pherite occur only in areas where floods of detrital and other
sediments are excluded, usually by isolation atop shallow banks

or at the seaward edge of continental shelves where sediments

M1pide, pe 33
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Table 2: Value of Production of Geological Resources

from the Ocean and :he Land (3403)12

Entire World

Ocean Land
Authigenic
Phospherite 0 375
Manganese 0 . b23
Detrital
Sand and Gravel 100 2,000 ?
Titanium 33 37
Zircon 11 0
Tin 5 L60
Diamonds L 284
Monazite 1.5 0.3
Iron . 0.7 54300
Gold 0 1,310
Organic
0il and gas 3,600 274500
Sulfur __15 240
Total 2,270.2 205929,3
Sp— = =

*
Dollar value is at import rate. All data are for 1964,

12106, oit.
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from shore are diverted by submarine canyons. More than 90
per cent of this mineral is used as fertilizer and the rest in
the chemical industry. The best known large deposits are off
southern California and northwestern Mexico, off Peru-Chile,
off the southeastern United States, and off the Union of South
Africa.

Manganese nodules are the second important authigenic
mineral deposit. The nodules occur at depths usually greater
than 4,000 meters. They contain significant amounts of manga-
nese, essential for making ste®l, as well as other valuable
metals, including copper, nickel, cobalt, iron, silicon and
leads Pacific alone is estimated to be carpeted with about
1.5 trillion tons of nodules (today worth up to #200 a ton).13
One particularly rich belt runs cast-west just south of Hawaii.
‘Unlike other natural resources, the nodules form quite rapidly--
at a rate estimated at 6 million to 10 million tons a year in
the Pacific belt alonece About 100 companies and half a dozen
governments are now actively working on nodule-mining technologye.
A hydraulicminingoperation using one ship could expect to
process metals (mainly copper and nickel) worth $67 million
annually. The profit could come to about $27 million a year,

for a reasonably attractive return on investment of 21 per cent --

13squeezing More Out of the Seas," TIME (July 29, 1974),

Pe L2,
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competitive with conventional mines.1

(b) Detrital Minerals. The term "detrital minerals"

is a broad one. They encompass all minerals derived from the
weathering and erosion of rocks, mainly on land. These rocks,
including ignecus, metamorphic, and sedimentary types, consist
chiefly of the light minerals, quartz and feldspar with small
percentages of many other minerals, Most of these other minerals
have little value, but some of the rarer ones that contain
1ittle silicon are exceeding valuee. The most important minerals
of this sort are sand and gravsl and some heavy detrital minerals.
Sand and gravel ordinary contain quartz and feld-
spar, along with rock fragments and shell debris. Uses of
these minerals are mainly for beach replenishment, land fill,
and concrete aggregates About § 35 million worth of agnd,
gravel, and shells were dredged from the sea floor in 1964
mainly to deepen navigational channels, to create small-boat
harbors, and to provide eomstruction materials.
Heavy detrital minerals can be separated into
three groups on the basis of their specific gravity and tough=-
ness. These are heavy heavy minerals, light heavy minerals and

gems. The “heavy heavy minerals' consist of gold, tin and

platinum, with specific gravities of 6.8 to 21. Because of

their specific gravity, these kinds of minerals in economic

b
§

‘”I.Ibidc t Pe q‘}.
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deposits are nearly restricted to the vicinity of their primary
sources in intrusive ignecus and associated metamorphic rocks.
The "light heavy minerals" consist chiefly of ilmanite gnd rutiie,
zircon, monazite and magnetite. These minerals require the high
energy environment of the ocean shore to achieve satisfactory
separation from the accompanying quartz and feldspar and accumu-
lation of large enough deposits to be mined economically. For
the last group of heavy minerals, ''gems", are dominated by
diamonds which are actually mined off the coast of A friea.
Other gems such as sapphires and rubies are so fragile that
production from the ocean is almost impossible.

(¢c) Organic Depositse. Deposits of crganic are direct -

or by - products of life processes. 0il, gas, and coal are good
examples. Oil ané gas are mainly from marine plants while coal
comes from land plants, The most important organic mineralsl
extracted from the sea floor, however, are petrcleum and natural
gase In an effort to further increase his production of oil and
gas, man has turned to the sea flcor in his search for new
resources.

0il and gas production, which constitutes over
90 per cent by value of minerals extracted from the marine environ-
ment, has been limited to water depths of 340 feet and 70 miles
from shore due to the rapidly mounting costs of moving into
deeper waters. Offshore wells supply about 20% of the world's

0il and 7% of its gas needs todaye It is estimated that oil
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production will probably surpass that bring recovered on land
within a decade. In 1973, the world consumed about 20 billion
bbsl. By U.N, estimates, proven reserves currently total 640
billion bbel., including at least 115 bb.l. in offshore deposits.”
But many scientists believe that the world's undersea oil sup-
plies are far more extensive.

Although offshore petroleum is still in an early
stage of development, production is now obtained of 22 countries
and 17% of the world's total oil production (about 6 million
barrels per day) and 6% of the world's natural gas production
come from of fshore wells. Within 10 years, offshore production
is expected to reach 25 million barrels a day, or about 33% of
total world output of 70 million barrels a dayj6 More recent
figures suggest even Breater importance, it has been estimated
that about 18% of the total supply of petroleum comes from off-
shore resources. It has further been predicted that by the year
2000 as much as 40-50% of the world's petroleum production will

17

be derived from offshore sources. For the petroleum potential

of continental shelves of the world see table 3.

15Loc. cit.

16Minc;al Resources of the Scas (New York: United Nations

Department of Economic and Social Affairs, 1970), pp. 4-5.

1‘?Lav'.rrs.'n.ce Juda, Ocean Space Rights Developing U.S. Policy

(New York: Praeger Publishers Ince, 1975), p. 2.
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Table 3 : Petroleum Potential of Continental Shelves of
the World18 (ireas in thousonds of square miles)
———
(ii) ErEn e
(i) Excellent Potential Fair Potential
Shelf
Area % of % of % of % of
Area total world Area total world
shelf of |excellent rshelf of | fair
region | shelf region | shelf
area area
Total World | 10,763 | 188 1.8 100,0 | 1,657 | 15.3 100,0
North Americal 2,140 4o 149 21¢3 315 | 14.7 1940
South Americal 910 | 20 =213 10.6 150 | 16.5 9
Middle East,
Asia 200 Lo 2042 21.3 65 325 39
East Indies
Islands
(Incl. Philp~
pines) 1,350 35 2.6 18 .6 305 | 22.6 18.4
Iron Curtain
Countries 2,718 35 1e3 18.6 385 14,2 23,2
(iv)
Other areas | 3,445 18 5e2 9.6 437 | 12.7 264
3 .L--—- S, e e e

(1)
(ii)

Lreas to depth of 1000 feet of water.

"Excellent Potential®

rating is given to areas con-

taining or in continuity with excellent producing

areas and with like geologye

18

Marine Science Affairs - A Year of Plans and Progress

(Washington D.C.: U.S. Government Printing Office, March 1968), pe 218,
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(iii) "Fair Potential" rating is given an area containing
or in continuity with a fair producing area, or
when geology is similarly favorable for copmercial
production.

(iv) Includes Europe, Africa, Far East, Oceania and

Antarctica.

In addition to petroleum, natural gas and coal,
important by-products of organic activity are sulfur, gypsum
and anhydrite. Besides, in tropic regions, calcareous deposits
are also mined., These deposits include reef rock used for con-
crete agg;egate, and beachrock that occurs in slabs locally used
as building stone. Apart from this, there are also aragonite,

coral and cOlorful shells which are sold as decorations.

(ii) Chemical Resources

The two most abundant chemicals from the ocean are
sodium and chrorine which can be used for snow and ice removal,
water Softening, and refrigeration. The purer forms of sodium
and chrorine are used in the chemical industry. Besides these
two chemicals, magnesium, bromine and gold are extracted from

sea water at Texas and elsewhere,

(iii) Biolcgical Resources

Biological resources are the living resources of
the sea which can be used as food, i.es fishes, oysters, crabs,
and shrimps. These resources will deal in details in the next

Chapter concerning fisheries conservation,
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In conclusion, we could see that the seas contains
a.large amount of invaluable resourcess Offshore production has
increased from an almost negligible amount two decades ago to
about one = sixth of the total world production in 1964.19
Thus causing the offshore mining emerges. (Summarizes of
recent marine mining activities see Table 4). Today, hundreds
of companies are involved in subsea oil and gas exploration and
development around the world, Production is underway or about
to start off the coasts of 28 countries, and exploratory surveys
are being carried out on the continental shelves of amother 50.
Hence, problems often occur from the competition of the coastal
states in exploiting these resources, Consequently, it is of
great importance and great urgency to éolve the legal and diplo=-
matic problems in an orderly manner and timely way, so that a

cooperative and peaceful use of the wealth of nations iam possible.

19Gu11i0n (ed.), OPC cit.. Pe 42.



109

Recent Marine Minine Hotivities™"

Table 4 :
te—— S TS~ 0 ST
(1) (4d)

Resource Activity Depth(feet) Location
Aragonite Dredging 100 - Bahamas
Diamonds Dredging 100 - Southeast Africa
Gold Exploration 200 = Philippines

Exploration 600 = Alaska
Heavy Metals Exploration 200 = Australia
Exploration 100 = ;ew Zealand
Exploration 100 - Tasmania
Iron Exploration 200 - Philippines
Iron Sands Dredging 30 = Japan
Exploration 200 = Papua and New
Guinea
Manganese Exploration 1200 % Canada (B.C.)
nodules :
Exploration 12000 + Pacific Ogean
Pho~phate Exploration 600 % Union of South
Africa.
Exploration 600 =~ 2400 Blake Plateau

0] ; . & AP
e Marine Science Affairs - Selecting Priority Programs

(Washington D.Ce:

Pe 68.

UeSe Government Prirging Office, April 1970),
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=
(1) (ii)
Resource Activity Depth(feet) Location
Exploration ? India
Exploration 600 * California
(inactive)

Exploration 600 - Australia

Phosphate Sands Exploration 6C0 = Mexico
Exploration 600 - North Carolina

Sand Dredging 100 = New England

Shell Sands Dredging 150 £ Iceland

Shells Dredging 30 % California

Sulfide Muds Exploration 600 % Red Sea

Sulfur Mining (Frasch) 60 % Louisiana

Tin Exploration 200 % Borneo
Dredging 150 - Tndonesia
Exploration 200 - Malaysia
Dredging 150 = Thailand
Exploration 200 = Great Britain
Exploration 200 = Solomon Islands

Titanium Exploration 200 w Philippines

e o R R

(i) Dredging operations generally include exploration

activity.

Does not include mines originating on

land and drilled out under the sea floor.

(ii) Less than is represented by ~ 3

sented by + approxicately

more than is repre~

is represented by ¥,
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III., The 1945 Truman Proclamntion on the Continental Shelf and

Other Claims,

The term "continental shelf" was not used by earlier genera-
tions of international lawyers, and its emergence in a juridical
context was precipitated by the Truman Proclamation of 28 September
1945. 1In general, the seabed and gubsoil of the high seas were
regarded as being capable of occupation as '"res nullius", provided
such occupation did not derogate from the principle of the freedom
of the seas. For very many years, it has been the practice of
states to exploit, in different ways, the natural resources of
the seabed and subsoil, for example, by carrying on sedentary
fishes or by the tunnelling of mines that ran out from the coast
under the sea, It was not, however, until advances in science
and technology had made it possible to exploit the oil-bearing
strata of the continental shelf that the question of the nature
of the rights which a coastal state possessed in relation to the
continental shelf adjacent to its territory became a matter of
urgent importance,

The first instance of an international agreement between
states to define their respective interests in the submarine
areas adjacent ;o its coasts is the Treaty of 26 February 1942
between the United Kingdom and Venezuela relating to the submarine

areas of the Gulf of Paria.21 The Treaty appeafs to have been

21J.A.C. Gutteridge, "The 1958 Geneva Convention on the

Continental Shelf," The British Yearbook of International Law
1959 (New York: Oxford University Press, 1960), pe 102,
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based on the view which had so long prevailed that the seabed
lying beyond the limits of territorial waters was '"res pullius"
over which sovereignty could be acquired by occupation.

The 1942 agreement was followed by the Truman Proclamation
of 1945. On September 28, 1945, President Harry S. Truman issued
two surprising policy directives on ocean affairs which have
already had some repercussions abroad, and which may lead to a
general clarification of the rights of states in the continental
shelf. Proclamation Number 2667 unilaterally extended American

rights by stating that :

Having concern for the urgency of conserving
and prudently utilizing its natural resources,
the government of the United States regards the
natural resources of the subsoil and seabed of
the continental shelf beneath the high seas but
contiguous to the coasts of the United States
as appertaining to the United States, subject
to its jurisdiction and control., In cases
where the continental shelf extends to the
shore of another state, or is shared with an
adjacent state, the boundary shall be deter-
mined by the United States and the state
concerned in accordance with eqguitable prin-
siples. The character as high seas of the
waters above the continental shelf and the
right to their free and unimpeded navigation
are in nNO way affected.,®

<
For complete text see Appendix 4.
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No specific limitation by diséance from shore or depth of
water is contained in the proclamation itself. However the
accompanying White House new; release interpreted the area
covered as "generally, submerged land which is contiguous to the
continent and which is covered by no more than 100 fathoms
(600 feet) of water is considered as the continental sh_e].f."22

The other proclamation, Number 2668, dealt with coastal
fisheries in relation to the high seas and served to carefully
differentiate jurisdiction over conservation zones in the water
column from that over resource on the seabed beneath. And these
proclamation were implemented in turn, somewhat belatedly, by
the passage of the Outer Continental Shelf Lands Act of August
7, 1953, which Feserved for the United States all "political"
and civil jurisdiction both in the subsoil and the seabed of the
shelf beyond the seaward boundaries allowed to the states under
the terms of the Submerged Lands Act of May 22, 1953.

Thus, the Truman Proclamation is generally taken to the
starting point of a new era in the role of the oceanbed, It
marked a radical development of the policy of the United Stetes
in re5pec£ to jurisdiction gver the marginal sea, Because of
ite 1egal status, its ecunemic significance, and its potential
for political and military conflict it triggered a series of

rapidly expanding and accelerating national claims to

229.5. Carbett, Laws and Society in the Relations of

States (New York: Harcourt, Brace and Company, 1951), p. 137.
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exclusive control over the continental shelf,

The principal motives or events leading to the 1945
Truman Proclamation came from the pressure of foreign long-
distance fishing vessels operating off their coasts, and also
from the question of petroleum exploitation., There was some dis-—
satisfaction with the traditional 3-mile limit of exclusive
coastal fishing and some fishermen suggested that national juris-
diction be extended over all the waters of continental shelf.
This is because since the late 1930s, that the continental shelf
had come to the attention of American policy makers as a result
of concern with Japanese fishing activities off the coast of the
United States. The Alaskan salmon industry feared depletion of
the salman stock because the Japanese took the catch from the
shallow waters over the continental shelf as they came from the
ocean to inland waters to spawne. This Japanese "invasion" of
salmon fisheries in the Bristol Bay area during the 1936-1938
period created tremendous resentment in the United States against
the Japanese. The persistence of these fishermen Zed to strong
politi@al pressure on the United States Government to take action
to limit the right of foreign nationals to fish in the waters
above the continental shelf of Alaska,

Apart from the problem of offshore fishing, petroleum
exploitation was another concerns. As early as 1894 oil had been
extracted from shallow submerged land off the coast of Californiz.
The existing technology was simple and for some time there was no
question at all of operating beyond the 3-mile limit of terri-

torial waters. In 1918, however, a private citizen wrote a
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letter to the Department of State inquiring how he might acquire
property rights to petroleum deposits that he believed to exist

in land beneath the Gulf of Mexico about 40 miles from the closest
land but in water of less than 100 feet, The S8tate Department
response noted that "the United States has no jurisdiction over
the ocean bottom of the Gulf of Mexico beyond the territorial
waters adjacent to the coast."23

In 1938 the Independent Exploration Company sought to be
employed by the Department of Interior to perform geophysical
exploration work teyond the 3 = mile limit in the Gulf of Mexico
to ascertain the presence of cil, And again, the same question
occurred of what limit of the depth supposed to be under the
jurisdiction of the government. The Companany then made a
request to the Department of Interiors This request caused con-
siderable concern within the Interior Department, and this
problem of rights to the submerged land beyond the 3 - mile limit
came to the attention of the United States government soon after
the request of the Indepéndent Exploration Ccmpany.

Hence, due to these events which finallyoonéequenced'with
the proclamation of the President with respect to the natural
resources of the subsoil and seabed of the continental shelf.

The proclamation called attention to the need.for new sources of

petroleum and cther minerals, to the belief that such resources

23\]“&&, OEl Cit.| Pe 124
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underlie many parts of the continental shelf off the coast of
the United 8tates. It then announced as the '"policy" of the
United States to regard these resources ""as appertaining to the
United gstates, subject to its jurisdiction and control.," 1In
cases where the continental shelf extended to the shores of
another state, or was shered with an adjacent state, the boun-
dary was to be determined by the United States and the state
concerned "in accordance with equitable principles." A4All claim
to the waters over the shelf beyond already accepted limits is
again repudiated. The generel right of unimpeded navigation
is declared not to be affecteds Installations necessary for the
extraction of o0il, for example, may cause some inconvenience to
the movement of shipping, but will hardly rank as violations of
this right. Finally looking back to the preamble, we find the
statement that "the exercise of jurisdicticn over the natural
resources of the subsoil and seabed of the continental shelf is
reasonable and just," which is tantamount to a recognition of a
liberty in all states. to take similar acticn,

Within 13 years of the Truman Proolamation it was possible
to enact an international convention, which became effective in
1964, after the twenty-second ratification and has now been

*
accepted by 50 states. This proclamation was soon followed

i _
See Tables of Ratification of the Major Multilateral

Conventions of the Law of the Sea from S. Houston Lay; Robin

Churchill and Myron Nordquist, New Directions in the Law of the

Sea, Documents ~ Volume II (New York: Oceana Publications Inc.,

1973), pp. 799-805.
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by similar steps in other countries. By 1949, the example of
the United States had been followed by Mexico, irgentina, Nica-
ragua, Chile, Peru, Costa Rica, Saudi Arabia, and by Great Britain
in respect of the Bahamas and Jamaica. But most of the pupils
had bettered their instructor, asserting not merely ownership of
the natural resources, but sovereignty in the continental shelf
and in the sea above it, thereby interfering with the freeﬁom in
the high seas.

In a declaration by the President of Mexico on October 29,
1945, Mexico claimed possession of the entire continental shelf
adjacent to its coasts and all of its natural resources. Addi-
tionally, Mexico was to undertake the supervision, utilization,
and control of fishery zones that were necessary for conservation.
In so far as Mexico was making a claim to the mineral resources
of its continental shelf, the United States was not perturbed.
This was so in 1ight’of the fact that the Mexican declaration
indicated that the character as high seas of the waters above the
shelf and the right to free navigation was to be respected, and
that the continental shelf was delinited by the200 meter iso-
bath, Thus, the limit of the shelf area claimed by Mexico was
very similar to the 100 fathom limit suggested by United States
Wishoritien, Mexico was being informed that it could not unila-
terally bar American fishermen from operating over the Mexican
continenﬁal shelf beyond territorial waters where they had fished

for some timee.
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Apart from the Mexican declaration, between 1948 and 196k
under the Colonial Boundaries Act. 1895,24 a number of proclame
ations also made by the Rulers of British Protected States in
the Persian Gulf. They all relate to the continental shelf and
have one common feature, They all assert, in varying terms,
that nothing in the instrument in question shall be deemed to
affect the status as high seas of the waters above the seabed
and cutside territorial water. In contrast, the declarations
and decreces by various Scuth American states assert the sove-
reignty of the state concerned over the shelf, and whilst they
may recognize freedom of navigation over the shelf, they make no
reservation ofthe character, as high seas, of the superjacent
waters.

The United States Proclamation, in fact made very modest
claims, and was timid that it is doubtful whether it really
"laid claim" to anything. In so far as the continental shelf is
concerned, "jurisdiction and control} were claimed only over
its natural rescurces, not over the seabed and éubsoil thereof,
and the superjacent waters expressly remained high seas. In
contrast with the claim by the United States, a majority of the
Latin American claims introduced true innovations in the tradi-
tional international law of the sea as it stoocd at the end of

World War II. The majority of Latin American claims relative to

auGutteridge, ope citey pe 104,
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the continental shelf are also quite different from the Truman
Proclamation.

Whereas the continental shelf declaration of Mexico could
be interpreted as being consistent with the U.S. position as
expreséed in the Truman Proclamation, the stance taken by the
government of Argentina was oclearly out of line with American
policys In the Argentine Declaration of 9 October 1946, Argen-
tina claimed the entire continental shelf and "epicontinental"‘
sea of its coast. Argentina, laid claim to the 'epicontinental
sea," in two instruments. One of these declared that the
Argentine epicontinental sea and continental shelf are subject
to the sovereign power of the nationy" and added that "for pur-
poses of free navigation, the character of the waters situated
in the Argentine epicontinental sea and above the Argentine con-
tinental shelf remains unaffected by the present Declaration."25

Consequently, the Argentine government claimed sovereign
power not only over the continental shelf but also over the
waters above the shelf. While free navigation was explicitly
said to be unaffected in the area of the epicontinental seas,
the claim of sovereign power suggested that a change cculd occur

in subsequent declarations. Further the absence of any reference

*
The "epicontinental sea" is that part of the high seas
which actually covered the continental shelf,

25

Garcia - Amador, ope Citey pe 35
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to fishing rights indicated that fish in the epicontinental
waters could be regarded as exclusively in Argentine resources.
The claim of hrgentina has surpassed that of the US.

Accordingly, the US, formally protested the Argentine
decree. To have made no protest would have been viewed as
acquiescence in and acceptance of the Argentine claim. Argentina
was informed that the principles underlying its declaration dif-
fered in large measure from those of the US. proclamations and
that they appeared to yary with generally accepted principles
of international law, I

hAnother claim belonging to the same group is contained
in Panamanian Decree No. 449 of December 17, 1946.26 The Hon-
duran claims of 1950 and 1951 are similar in that they affect
the living resources of the superjacent waters.

Soon after that, there followed the claims of Chile,
Peru and Costa Rica., All three of these states made references
in their proclamations to the preceding claims of the US.,
Mexico, and Argentina. Chile, Peru, and Costa Rica declared
their national sovereignty over the continental shelf to what-
ever depth of water the shelf might extend, Additionally, all
these states made claims to the epicontinental seas and declared
fishery zones to a distance of 200 miles from their coésts. In

the same term used to protest the claim of Argentina, the claims

26Loc. cit.
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~f Peru and Chile were also protested by the US. For some
unknown reason the US. apparently did not'protest the decree of
Costa Rica,

In September of 1950, El Salvador adopted a new consti-
tution, which started in Article ?2? that its territory included
the adjacent seas to a distance of 200 miles and the correspon=-
ding air space and continental shelf, In a note to the govern-
ment of El Salvador, the US. pointed out that sovereignty over
ceastal waters was limited to the narrow belt of territorial
seas recognized under international law. It was observed that
if the provisions of Article 7 were executed, the exclusive
Jurisdiction and control of El Salvador would extend into wide
areas of the high seas. Cocnsequently, the US. would not consider
its nationals, ships, or aircrafts as being subject to the sti-
pulations of that Article or to any measures designed to give it
effect.

In addition to the long running dispute between the US.
and 2 number of Latin /merican states on the scope of the conti-
nental shelf and on rights in regard to the epicontinental waters,
disagreements between other states have erupted in connection
with the continental shelf, Codflicts arising from claims to

offshore arecas have involved a number of states including Denmark,

2?Juda, Ops cite., pe 26,
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the Netherlands, and West Germany; China and Japanj Japan and
Australia; the Soviet Unior and Japan, South Korea and Japan;
France and Brazilj; and Greece and Turkey. in the face of redene
developments and concern expressed about offshore areas, the
United Nations General Assembly decided to convene a diplomatic

conference on the law of the sea.

IV. Limits of National Jurisdiction Over the Seabed as Provided

by the Continental Shelf Convention

VExploitability" Clause

Perhaps no new doctrine of international law has ever
before developed so rapidly with so little precedent and with
such potency to marine affairs as the Convention on the Conti-
nental Bhelf. Within 10 years it was to be shredded with
controversy. The main problem of the Convention considering
the exploitation of the resources of the seabed is the question
of the depth of exploitation and its limit., This is bacause the
key word-- exploitation -- is not defined strictly in the 1958
United gations Conference at Geneva in its Convention on the
Continental Shelf., The Convention fails to set any real limits.
Accordingly ,the half-dozen nations that now are or soon will be
competent to drill or otherwis¢ exploit mineral resources of
the deep - sea floor are likely to have different interpretations
of what is thine and what is mine.

The problems of limits are primarily on the seaward side,

How far and how deep, does the coastal state's flag march under



123

rater 2
Article 1 of the 1958 Convention on the Continental

shelf provides that:

For the purposes of these articles, the
term "continental shelf! is used as refera
ring (a) to the seabed and subsoil of the
submarine areas adjacent to the coast but
outside the area of the territorial sea, to
a depth of 200 meters or, beyond that limit
to where the depth of the superjacent waters
admits of the exploitation of the natural
resources of the said areas; (b) to the sea-
bed and subsoil of similar submarige areas
adjacent to the coasts of islands

This wording 15 based on 4rticle 67 of the International
Law Commigsion's draft Lrticles on the Law of the Sea. The
1951 draft of the IIC had defined the continental shelf as

follows}

As here used, the term "continental
shelf" refers to the seabed and subsoil of
the submarine areas contiguous to the coast,
but outside the area of territorial waters,
where the depth of the superjacent water
admits of the exploitation of the natural
resources of the seabed and subsoil,.29

28'Marjorie M. Whiteman, ‘iConference of the Law of the

Sea: Convention on the Gontinental Shelf," American Journal

of International Law, 52, 4 (October, 1958), p. 633.

29L00. cit,
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The corresponding article of the 1953 draft of the ILC

read:

As used in these articles, the term "con-
tinental shelf" refers to the seabed and
subsoil of the submarine areas contiguous
to the coast, but outside the area of the
territorial sea, to a depth of two hundred
meters.

The 1956 draft of the ILC, on which the Geneva draft is

based to a considerable extent, read:

For the purposes of these articles, the
term "continental shelf" is used as refer-
ring to the seabed and subsoil of the sub-
marine areas adjacent to the coast but
outside the area of the territorial sea, to
a depth of 200 meters (approximately 100
fathoms) or, beyond that limit, to where
the depth of the superjacent,waters admits
of the exploitation of the natural resources
of the said arecas.J!

This must not, however, be taken to imply that Article 67
of the TIC's draft was not subjected to criticism by the Fourth
Committee of the 1958 Geneva Conference. Its 13t to 192
Meetings were, indeed, exclusively devoted to consideration of
that definition. There -were numerous propcomals to change or
amend the draft of this article as it come from the IIC. The

Canadian delegate on the Fourth Committee pointed out that there

30,

Loc. Citc

3JILctc. cite.
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were five possible methods of defining the continental shelf,
none of which, taken separately, appeared to provide a completely

satisfactory definition of the continental shelf.

1.) The first method would be to lay down
an agreed distance from the goast in terms
of miles or kilometres, but this method

bears no real relationship to geographical
or geological facts or to the realities of
the situation with regard to exploitation,

2.) The second method would be to define
the continental shelf by the geological
characteristics of the seabed or by the
type of aquatic inhabitants found there.
This method was rejected on the grounds
that the continental margins did not have
ths same origin and congsequently differed
widely in structure and in the types of
living organisms they supported.

3+) The third method would be to fix the
limit of the continental shelf in terms of
depth, the commonly suggested figure being
200 meters (approximately 100 fathoms)

Lk.) The fourth criterion was that of possi-
ble exploitationjy this the Canadian delegate,
in common with a number of other delegates,
criticized as being insufficiently objective,
and also open to the objection that tech-
nical and scientific knowledge was increas-
ing so rapidly that a limit thus defined
would tend to expand continuously, thus
creating much uncertainty.

5.) The fifth possible method would be to
fix the boundary of the continental shelf
at an actual edge in a geographical sense
this, however, presented a difficulty in
that the physical edge of the shelf was not
always well defined.>°

32Gutteridge, Ope_Citey ppe 106=107.
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Thé definition adopted by the Internatiomnal Law Commission
was a combination of the third and fourth methods refered to
above. It is, however, obvious that the decision of the Commis-
sion to maintain the limit of a depth of 200 meters, but to add
to its words which would give the coastal state authority to
exploit the natural resources of areas beyond this depth should
this prove practicable, was not reached without difficulty.

And the draft definition presented was the one which now appears
as Article 1 of the Convention on the Continental Shelf, All
other alternative propcsals were all defeated, they were : 550
meters but not over 100 miles from the outer limit of the terri-
torial sea, proposed by Yugoslaviaj deletion of depth - of =
exploitability test, proposed by France and Lebanonj 550 = meters
test only, proposed by Indiaj shelf edge or 200 meters, Canadian
proposal embraced by Germany; shelf edge or 550 meters, proposed
by Canadaj shelf and slope (continental terrace), proposed by
Panama; and exploitability test only, proposed by Korea.

The consequences of the open-ended definition of the
continental shelf have been many, with probably many more to
come, The first, and perhaps the most obvious, response to the
"exploitability" loophole has been the gradual erosion of the
200 - meter isobath as the normal depth limit of the continental
shelf, .As oil drilling, even though it is most experimental at
this time, and alternative methods of exploitation become avVai-
lable, the claims expand. However, any precise limitation at a

given time is apt to be short-lived.
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In fact, the Law Commission of the Convention thought
that the limit of 200 meters would be considered to be suffi-
cient for all practical purposes at that time (1958) and possibly
for a long time to come. One possible explanation of this lack
of foresight is that maritime technology in the fifties was
quite backward compared to the progress attained by the midsix-
ties. O0il drilling, the most important means of exploitation
during the period preceding the Conference, was not then feasible
beyond a depth of 280 feet; projects to develop methods of drilling
in deeper waters had not yet begunj and the bathyscaphes, gealab
and submersibles were in there infancy. Many of -the defenders
of the open-ended exploitability test comforted themselves with
the contention that exploitation at depths greater than 200
meters would not occur in the near future. In his paper pre-
pared for the Geneva Conference a leading expert, the late
Admiral Mouton,33 declared that exploitation at great depth
would not be possible for at least 20 yearsj he believed it
would take a minimum of 10 years to develop structures that
would permit drilling at 400 feet -~ a depth well within the
200 = meter limit of the Convention,

To be sure, the International Law Commission and the

delegates to the 1958 Geneva Conference were aware of isolated

33Friedmann, The Future of the Oceans, Ope Ccit., p. 36.
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warnings that future exploitation might be possible at depths
greater than 200 meters so that the exploitability test would
permit exclusive claims. For exampley in their comments on the
draft, the Chilean and South African governments drew attention
to the fact that with the advance of technical efficiency, the
boundaries of the continental shelf would be subject to conti-
nual revision, The Commission took the view that the édoption
of such fixed 1limit would have considerable advantages, in
particular with regard to the delimitation of continental shelves
between adjacent states or states opposite each other. The
adoption of different limits by different states might cause
difficulties of the same kind as differences in the breadth of
the territorial sea.

However, most of the delegates at Geneva apparently did
not believe that technological advances would be rapid enough
to make the exploitability test a lever of constantly expanding
claims. Anyway, the astounding technological developments of
the last decade seems to render the 200 -~ meter depth out-of-
date. First, the economic pressure for the exploitation of oil
and gas at ever - inéreasing depths, principally concentrated
in the continental shelves is an inevitable consequence of the
constant acceleration in manking's demand for oil, gas, and
other vital minerals., Second, technological progress makes
full exploitation of the resources of the continental shelf
proper, and more selective exploitétion of mineral resources

in the continental margin beyond the shelf a practical prospect
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within the next decade. Third, there has been amazing progress
in a man's ability to spend prolonged periods andor near the
bottom of the ocean at depths well exceeding the limits of
continental shelf proper,

And this technological progress plus the cconomic pres-
sure for resources exploitation makes full expioitation and
explcration jumping to self - interpretation of exploiting the
seabed resources of the oceanbed beyond the continental shelf
to the 1limit of continental margin., In sum, the coastal states
jump to the conclusion that there is here an inherent right or

"adjacency" right which is sometime called a "claim - jumping"

*
or "“creeping jurisdiztion"

Substitution of the concept of the ficontinental margin"
for that of the “continentallshelf“ represents an.even more
blatantly distorted interpretation of the Geneva Convention.
This is because the continental margin comprises not only the
shelf but also the ccntinental slope and the continental rise,

or in other words, the entire oceanbed up tc the abyssal depth,

an area representing approximately 23 per cent of the total

*

This "greeping jurisdiction" refgrs to the phenomenon
of coastal states in which they primarily claim jurisdiction
over an area for one purpose (8pecial purpose jurisdiction) and

then expand the claim into general purpose jurisdiction.
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czean floor. Not surprisingly it has been interpreted as doing
away any limiting geographical criterion and giving exclusive
rights to the coastal state over any part of the ocean where
resources can be exploited.

In another disturbing clause, Article 1 (b) of the Geneva
Convention allotted geparate continental shelves “to the seabed
and subscil of similar submarine areas adjacent to the coasts
of islands." ‘This has had some extraordinary conscquences. While
the majority of the colonial possessions of the Western powers
are now independent states, a number of small islands remain
colonies of such countries as Britain and France, There would
have been some political and geographical semee in limiting
separate continental shelves to those islands that are either
independent sovereign states -- like Barbados, or Trinidad and
Tobago in the West Indies -- or to the main coast of the Etate
of which they are a part, But since the Continental ghelf Con-
vention failed to make any such limitation, tiny islands that
are still colonial possessions -~- such as the French - owned
Clipperton, off the coast of Mexico, and St.Pierre et Miguelon,
off the Gulf of St. Lawrence, or the British possession of St.
Helena in the Atlantic where Nepoleon died in exile -- can claim
peparate continental shelves which in some cases add enormous
areas to the states to which they belong.

Thus, we could see that while the convention is laudatory
in its attempts to foresee and avoid disputes over the conti-

nental shelves, several questions remain unanswered because'of
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Anticle 1. Article 1 of the Convention defines "continental
shelf" as that body of land off the coast of a continent which
extends from the coastline to the point (1) where the sea is
200 meters or (2) "where the depth «.e admits of the exploita-
tion of the shelf", whichever is further, This dual standard
accords the coastal nation a minimum area of sovereignty to 200
meters depth, and a maximum that is limited only by the actual
extent of the Shelg and technical ability in the exploration of
the shelf itself. As a matter of fact, the language of the
latter extent is susceptible of at least two interpretations :
(a) that the outer boundaries of the shelf are dependent upon

the "actual geographical' aspects and upon the technological

ability" of the particular nation concerned and (b) that boun-
daries are determined by the technological abii&ty of the most
advanced nation.

Confirmations can be made supporting either interpretation.
The accord under-developed nations, it can be said that to extend
the offshore boundaries of a less-developed nation to the
farthest range capable of exploitation by the most advanced
nation is uneconomical and unproductive even though the argument
was refuted when considering the application of the basic prin-
ciple on which the convention was founded at Geneva in 1958.
The convention was predicated on the nption that each nation,
whether technologically advanced or not, has sovereigh rights

over its portion of the continental shelf, The convention expli-

citly provides that its rights are not diminished by failure to
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exploit; indeed, allowing offshore resources of minerals and
foodstuffs to lie fallow might be a nrudent congervation measure
in the best interests of the entire world.

Wise or not, however, each nation's portion of the conti=-
nental shelf is its alone, to exploit or not to exploit as it
sees fits This is because, even though the strict equality is
observed, the inequality in fact, particularly in economic and
geographical terms, compels the conclusion that the definition
of "continental shelf" is to be the same for each country. The
inequalities, in fact, can be parcelled out in many respects:

First, one state may have a coast and another no coast at
all. There are at present 89 land-locked states, which have no
coast whatsoever and therefore cannot claim any adjacent sub-
marine area for their exclusive jurisdiction, While a few of
these states--such as Austria and Switzerland--are among the
world's industrially developed nations, the great majority of the
landlocked countries is found among the new and poorer states of
Africa, with a few in Asia, Latin America, and Eastern Europe.

Second, one state may have a long coastline while another
a short one., If one state has a 100 mile coast and another has a
1,000 mile coast, for every single mile coastal states sovereignty
is moved sea = ward, the first state gains 100 square miles
while the second gains 1,000 square miles, And if those coastal
states claiming national jurisdiction to 200 miles, the latter

state is givingno less than 200,000 square miles of seabed,as opposed
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to 20,000 square miles of the former state. Is this equitable
to other states?

Third, one state's coast may be on an enclosed or semi=-
enclosed sea, and another's on the open ocean. A state facing
the open ocean might theoretically contemplate benefiting from
agreements extending national jurisdiction to extreme limits,
or from a rule which permits each coastal state to fix its own
1imits. But the maritime limits of a state on an enclosed or
semi-enclosed sea soon collide with these of its neighbors.

Fourth, there may be a large continental margin off the
coast of one state and a narrow margin* that contains most of
the known off-shore petroleum and gas reserves; Petroleum and
gas a;e a far greater potential source of fevenuea from the seabed
than are hard minerals. Thus, no limit of coastal state juris-
diction--whether measured by depth or distance from shore--can
store equality to a coastal state with a narrow continental
margin off its coast.

In fact, only about 24 nations of the world would gair
substantially from very wide limits of national oceanbed juris-
diction. But since the extension of sovereignty still has a
magic appeal to today's nation states--old and new, developed
and undeveloped--each and every state will seek to extend the

geographical area of its sovereignty, regardless of how small

*
Country with small continental shelf called 'shelf-

locked country” e.g. Singapore.
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*he benefits from such an extension might be.

Finally, and it is of the most important is that not all
maritime nations have continental shelves as defined éarlier.
And since the world production of petroleum and natural gas come
from the continental shelves, this means that certain states are
excluded from the sudden accretion of national wealth that has
come with the extension of national sovereignty to their resoﬁrces.

As a result, it was hardly to be expected that states
excluded from such an enormous extension of the wealth of cer-
tain countries would not seek some kind of compensation. The
most disadvantaged of these states -~ the 29 landlocked coun-
tries -~ so far have not made moves other than to support an
international oceanbed regime under which at least some of the
wealth of the seabed would be redistributed. A more specific
response was that of those Latin Americgan countries that, because
of their steeply declining coastlinesy do not enjoy an exploi=-
table continental shelf, Chile, Ecuador and Peru, in the
Derclaration of Santiago, in 1952, proclaimed their sole juris-
diction and sovereignty over the area adjacent to and extending
200 nautical miles from their coasts including the sea - floor
and subéoil of those greas, And that was just enough to embrace
the broad reaches of the Humbolt current, one of the richest
fishing grounds in the world., Following this declaration,
several other Latin American 'states, including Argentina , sub-
sequently made similar proclamations, This assertion of sover-

eignty over territoriel waters to 200 mile goes further than
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the interest in the resources of the seabed and subsoil, with
which the continental shelf and margin claims are concerned.

Tt includes the right to exclude foreign fisheries and to coastal
pavigation of all kinds.

Moreover, the degree of technological advancement of most
nations in fact bears importanﬁ relation to the extent of
explaration and exploitation sponsored and undertaken by them,
Although as we shall see, certain logal arrangements could
mitigate this technological handicap, it gives an initial advan-
tage to the few countries that combine exploitable seabed and
subsoil resources with advanced technologye The under-developed
countries still make up a large majority of the world's nations,
and although individually and collectively they have asserted
their claim to the exploitation of natural resources over which
they exercise severeign rights and are gradually building up a
reservoir of trained scientists, engineers, and administrators,
the gap remains wide and will continue to be for many years.

The various aspects of ocean technology require an even greater
scientific and technological sophistication as well as capital
investment than most land -~ based operations. Thus, we gain
nothing by delay in better defining of sovereign limits through
hope that the problem will "go away,” because the problem is
bound to increase aé the half dozen active nations continue to
develop their capability for undersea investigation and exploi-

tation.
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In short, the extension of sovereign rights to both
mineral and living resources of the continental margin has
tended to accentuate rather than mitigate existing national
inequalities, creating a new potential fér political and social
tension, and renderingeven more important the need for some
form of international oceanbed control for the redistribution

of rescurces.

Rights of the Coastal State over the Continental Shelf

The general debate which took place in the Fourth Com-
mitte® of the 1958 Geneva Conference on the Law of the Sea
disclosed that there were, broadly, two different approaches
to the question of the nature and extent of the coastal state's
rights over the continental shelf,

There was, on the one hand, a group of countries, not-
ably Argentina, Mexico, Peru, Chile and Uruguay, who claimed
that the coastal state had complete sovereignty over the conti-
nental shelf. They justified this contention "both by reason
of the physical nature of the continental shelf and by reason
of the nature of rights vested in states." The submarine areas
known as the continental shelf were, they maintained, "dependent
on or an appurtenance of the mainland and théir ownership vésted
in the owner of the mainland., Hence, the coastal state, as the

scvereign of the land, also exercised sovereignty over the
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continental shelf."B#

A large number of other delegations rejected the concep-
tion of the coaétal statels comﬁlcte sovereignty over the
continental shelf, and regarded its rights as limited to those
necessary for the exploration and exploitation of certain
resources of the continental shelf, 1In general these delega-
tions accepted the views of the International Law Commission,
and attached much importance to maintaining the principle that
"the rights of the coastal ctate over the continental shelf do
not affect the legal status of the superjacent waters as high
seas, or that of the air space above those watera."35

It was undoubtedly the question of the legal status of
the superjacent water which marked the principal divergence
between those delegations who wished to see the principlc of
complete sovereignty by the coastal states to have only certain
rights, falling short of complete sovereignty, over the conti-
nental shelf. If it were to be accepted that the coastal state
had complete scovereignty over the continental.shelf, it would
also have to be accepted -~ as is clear from the statements of
these delegations which advocated complete sovereignty =-- that

the coastal state would claim the exclusive right of exploring

BhGutteridge, OPe cit.,'p. 111

351100 . gun



138

and exploiting all the natural resources of the continental
shelf and of reserving to itself, if it so wished, the exclusive
right of fishing within the waters lying above‘the shelf. This
would undoubteﬁj1 have constitutal a far- reaching encroachment
on the freedom of the high seas which is only to a very limited
extent endangered by the explonétion and exploitation of the
mineral resources of the shelf and of such living resources as
are attached to the bed of the sea.
At the final decigion, it is clear that the coastal
state does not, under the Convention, possess unlimited sovereign
rights over the continental shelf, Article 2, paragraph 1 of
the Continental Shelf Convention which based on Article 68 of
the International Commission's draft articles expressed the
limitation in general terms by providing that "the coastal state
exercises over the continental shelf sovereign rights for the
purpose of exploring it and exploiting its natural resources.“36
Article 2, paragraph 4 of the Continental Shelf Convention

provides a guideline as to what is to be considered as '"natural

resource of the continental shelf.,” This provision reads:

The natural resources referred tc in
these articles consist of the mineral and
other non - living resources of the seabed
and subsoil together with living organisms
belonging to gedentary species, that is to

%Ibido| Poe 117
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say, organisms which, at the harvestable
stage, either are immobile on or under the
the sesbed or are unable to move except in
constant physical contact with the seabed
or the subsoiled?

The reason why a definition of ‘natural resources" was
necessary was clear from the International Law Commission's
commentary. The resources covered by the definition proposed
in the joint amendment were '"mineral and other non-living
resources" and also "living organisms belonging to sedentary
species." Most of the non-living resources of the seabed and

the subscil were, of course, mineral resources but the words

and other non-living resources' had been added so that the

article would apply to résources such as the shells of dead
organisms. 8o far as the living resources in question were
concerned, the sponsors of the amendment for the Commission's
draft articles on continental shelf considered that it was the
permanent intimate association of certain living organisms with
the seabed which justified giving the coastal states exclusive
rights in regard to such organisms, The permanent association
of some living resources with mineral resources of the seabed
and subsoil was such that it was best thet both those types of
resources should be exploited jointlys. They were harvested in
such 2 way that it was appropriate to give the coastal state

exclusive rights in regpect of both types. Some aedentary

37Juda, Ope Citey Do 53
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living organisms were such permanent features of the seabed
. that it was inadvisable to provide that they might be exploited
by any state.

The living organisms of the seabed and subsoil belonging
to sedentary species compriged coral, sponges, oysters, includ-
ing pearl oysters, pearl shell, thesacred chank of India and
Ceylon,the trochus and plants.

It would be senseless to give coastal states exclusive
rights over mineral resources such as the sands of the seabed
but not over the coral, sponges and the living organisms which
never moved more than a few inches or a few feet on the floor
of the sea.

The sponsors of the amendment had agreed that no crus-
tacea or swimming species should be covered by the definition.
Swimming species were obviously not sedentary. It was true
that the term "crustacea" included all crabs, of which some
species were unable to move except in contact with the seabed
or subsoilj but those species could move considerable distances.

In sum, no problem arose in relation to the matter of
minergl resources of the shelf, but substantial differences
were in evidence in regerd to living organisms. Italy, for
example, expressed the view that the term "natural resources"
should apply only to "inorganic natural resources" while Iceland,
on the other hand, claimed that the coastal state should have
jurisdiction over free-swimming fish in the waters above the

continental shelf. A number of states favored the inclusion
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of, at least, "sedentary species" of living organisms as natural
resources of the continental shelf while there was little sup-
port for the view that fish and other living resources, whether
sea-mammals or invertebrates like shrimp, swimming in the water
above the continental shelf should be includede This relates
also to the "bottom-fish" and other fish that ceccasionally have
their habitat at the bottom or are bred, there, but otherwise
live in the sea,

A distinction, therefore, should be recognized between
gedentary species" and "sedentary fisheries" or "swimming
species." Sedentary species refer to types of living organisms
that have a natural andclosec relationship to the sea bottom.
Sedentary fisheries refer to the fishing process that uses fixed
gear attached to the sea bottoms There are persuasive érguments,
both scientific and practical, for the contention that so-called
gedentary fisheries" do not properly belong under the shelf
regime., Logicall®, it would seem that the dividing line between
the two domains could best be drawn between animate and inani-
mate resources. Biologicaily, it is extremely difficult to
define satisfactérily a "sedentary species." Practically, the
living resources of the seas are so intimately dependent on one
another that the regulation of some species under one regime and
of others under another is bound to create problems. Legally,
the unilateral regulation of any fishery in the high seas is a
dubious proceeding, and creates a serious hazard to the freedom

of high seas fisheries in general, Sedentary fisheries are also
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treated in Article 13 of the Convention on Fishing and Conser-
vation of the Living Resources of the High Seas.

The 1958 Convention recognized exclusive sovereign rights
to the seabed and subsoil resources of any continental shelf to
a depth of 200 meters, or, beyond that limit, to where the depth
of the "superjacent" waters permitted the exploitation of the
natural resources of the shelf., If a coastal state chose not
to exploit such resources, its sovereign rights prevented any
other state from undertaking such exploitation without the
express consent of the coastal state. The treaty further pro-
vided that the rights of the coast:l state over the shelf did
not depend on occupation or on any express proclamation (Article
2)s The rights of the coastal state over the shelf did not or
in any manner affect the legal status of the superjacent waters
as high seas or that of the airspace above those waters (Article
3).

The coastal state was not permitted to impede the laying
or maintenance of submarine cables or pipelines on the conti-
nental shelf, subject to its right to take reasonable measures
for the exploration of the shelf and for the exploitation of its
resources (Article 4). These legitimate activities were not to
result, however, in an unjustifiable interference with navigation,
fishing, or the conservation of the living resources of the sea
above  the shelf (Article 5),

Subject to these restrictions, the coastal state was

entitled to construct and operate on the continental shelf
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installations of various sorts necessary for its exploration

and exploitation of its natural resources., Safety zones not

to exceed a distance of 500 meters from such installations could
be established by the coastal state, For obvious reasons, any
installations constructed by the coastal state on the shelf

were denied the status of islands. They thus lacked any terri-
torial sea of their own and their existence could not affect

the delimitation of the territorial waters of the coastal state.
Such installations were forbidden altogether where their presence
would interfere with the use of recognized sea-lanes utilized

in international navigations. If another state should wish to
sponsor or undertake ressarch on the continental shelf, the
consent of the coastal state would be required (Article 5).

As a point of interest it should be mentioned that each
cocastal state had and has a perfect right to exploit the subsoil
of the seabed by means of tunnelling, regardless of the depth
of water above the subsoil in question (Article 7).

It should be obvious that whenever the coastal state is
mentioned in & discussion of the right to exploit the resources
of a continental shelf, such coastal state may conduct the
exploration and exploitation through its own governmental
agencies or may, at its discretion, grant the necessary con-
cessions for such undertakings to private individuals or

corporations.
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The Delimitation of Continental shelf in Special Circumstances

In dealing with the problem of boundaries on the same
continental shelf, poth as between states opposite one another
and as between states adjacent to each other along the same
coast, Article 6 of the Convention rightly stresses agreement

among the staqu conderned as follows:

1. Where the same continental shelf is
adjacent to the territories of two or more
states whose coasts are opposite each other,
the boundary of the continental shelf apper-
taining to such states shall be determined
by agreement between theme 1In the absence
of agreement, and unless another boundary
line is justified by special circumstances,
the boundary is the median line, every
point of which is equidistant from the
nearest points of the baselines from which
the breadth of the territorial sea of each
state is measured.

2. Where the same continental shelf-is
adjacent to the territories of two adja-
cent states, the boundary of the continental
shelf shall be determined by agreement
between them. In the absence of agreement,
and unless another boundary line is justi-
fied by special circumstances, the boundary
shall be determined by application of the
principle of equidistance from the nearest
points of the baselines from which the
breadth of the territorial sea of each
state is measured.

%, In delimiting the boundaries of the
continental shelf, any lines which are
drawn in accordance with the principles set
out in paragraphs 1 and 2 of this article
should be defined with reference to charts
and geographical features as they existont
a particular date, and reference should be
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made to fixed permanent identifiable points
on the land,?

In sum, Article 6 of the Convention sets forth the pro=-
cedures for dividing the shelf among the littoral nations.
These three procedures might be analogized to contract, legis-
lation, and litigation.

- The first and preferred procedure is agreement among
the nations concerned, strongly advocated by the convention.

- In the absence of such agreement, however, the conven~-
tion declares that the "principle of equidistance" is to be
applied, By this principle all claimant nations would. have
exclusive rights from the baselines from which their territorial
seas are measured to that peint at which equidistant lateral
lines drewn from their baselines would meet. The rule of equi-
distance or median liney is a well=-known method applied in
various situations: to fix state boundaries on rivers and
waterways (an alternative boundary in this situation is the
middle channel line of Thalweg), and to set limits of a state's
territerial sea., It is important to note that the median or
equidistance line is often characterized as a "general rule."
It is deemed to lead mostly to equitable results, which are

acceptable to the interested parties, and it is useful for

38Whiteman, op. cite, ppe 648-649,
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svoiding protracted boundary disputes, It does not, however,
eliminate the need for agreement in order to set an exact bound-
ary line.

This formula, based on geometrical principles made farii-
liar largely through the wérk of the late Dr: S. Whittemore
Boggs of the Department of State,39 has merit chiefly in provi-
ding a point of departure for negotiations. Its application in
complex geographical situations is not always easy; and if applied
strictly, it often produces a line which is unduly complicated
‘or which, in the light of other considerations, appears inequi=
table or impracticable.

As noted above, Article 6 provides for an exceﬁtion to
the principle of equidistance when special circumstances justify,
However, the text of the Convention does not indicate what these’
special circumstances may béj what the alternative guiding
principles should beg or how the existence of the special circum=-
stances or appropriate guiding principles should.be ascertained,
What constitutes "'special circumstances' is not defined, and no
method is provided for determining their existence, so the
phrase does provide a means by which a disputant state can
indefinitely delay the application of the convention "ule by

pleading "special circumstances' in any particular case. Yet

39Quoted from Young, Ope cit., Pe 737.
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in view of the fact that special circumstances do exist in
numerous cases, the provision seems warranted.

Besides, if the "exceptional circumstances' clause were
too often applied, the purpose of Article 6 would be determined.
It is difficult to determine what the "special circumstances
excepfion means, These words imply that the exception should
not be invoked unless the area in question has such a higher
degree of unusual geographical configuration that one of the
ad jacent states would suffer great injustice if its portion of
the continental shelf were delimited according to the principle
of equidistance.

Instances in which it would be appropriate to apply the
exception clauwse are the Channel Islands and the North Sea case.
The British Channel Islands arc located very near the French
coaste On the basis of this situation the British part of the
continental shelf would be substantially enlarged while France's
would be correspondingly diminished. In that case, an appli-
cation of the clause would be justified and a solution could
be found by negotiations and agrcement.

The North Sea Continental Shelf Cases“o were quite recently

hoSee Andrassy, Ops Cite, DPPe 96-99; and "International

Court of Justice-Judgement in Dispute over North Sea Continental

Shelf," Kissing's Contemporary Archives 1969-1970, 17, 1462

(January 1, 1969-December 31, 1970), p. 23352.
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vleaded before the International Court of Justice (ICJ), and

the Court's Judgement gives much help in the interpretation of
Article 6 of the Geneva Convention, The ICJ delivered judgement
on February 20, 1969 in a dispute over the delimitation of the
continental shelf between the Federal Republic of Germany and
Denmark on the one hand, and between the Federal Republic of
Germany and the Netherlands on the other. Germany's coast is
situated on that part of the North Sea where the curvature of
the coast deeply recesses, while the neighboring Danish and
Dutch coasts are projected relatively outward. In such a case,
the effect of the use of the equidistance method is to pull

the line of the boundary inward, in the direction of the con-
cavitye The lines of equidistance meet at a relatively short
distance from the coast of the disadvantaged states. In this
case, the result would give Germany a continental shelf area

of 23,600 square kilometers, the Netherlands 61,800, and Denmark
614500, Denmark and Netherlands claimed thét the delimitation
of the continental shelf should be governed by the rules of
Article 6 of the Convention and that the equidistance rule is
applicable,

In its decision, the Court rejected the contention of
Denmark and Netherlands, holding: (a) that the Federal Republic,
which had not ratified the Convention, was not legally bound by
the provisions of Article 63 and (b) that the equidistance prin-

ciple was not a necessary consequence of the general concept
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of continental shelf rights, and was not a rule of customary
international law. The Court observes that in certain geograph-
ical circumstances which are quite frequently met with, the
equidistance method, despitc its known advantages, leads to
inequity.

= The third procedure is an optional protocol, not ratified
by the United States, which provides the compulsory settlement
of disputes by submission to the International Court of Justice
or to an arbitral tribunal,

A furthér technical difficulty 4n Article 6 arises with
respect to its provision that boundary lines shall be constructed
with reference to the respective bagelines of the states con-
cerned, This presents no problem if those states all establish
their baselines on the same principles: but if one claims
advanced baselines while another follow a more restrictive
practice, the boundaries will be correspondingly affected to
the disadvantage of the more conservative state,

One is led by thesec consideratiéna to the conclusion that
in spite of the effort in Article 6 to provide an acceptable
method of determining boundaries in the event of disagrecement,
the only reliable boundary line remains one fixed by agreement

or by the judgement of a competent tribunal.

Ve International Seabed Beyond the National Jurisdiction.

The g¢ontinental Shelf Qonvention allows coastal states

exclusive rights to explore and exploit these natural resources
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out to the 200-meter isobath, and beyond to where the depth of
the superjacent waters admits of exploitation. Since World War
II there have been a number of technological improvements which
have allowed offshore production to take place in increasingly
deeper water. Advancing technology has focused attention on
one of the world's last frontiers~-the deep seabeds and the
ocean floor in the submarine arcas.

Until the 1960 s therc was little information on what
valuable resources were prescnt on the seabeds and in the ocean
floor. During that decade, two significant developments
occurrcd. First, scientific community advanced its research
technology to a point that indicated the probable presence of
significant petroleum and hard mineral resources in and on the
scabeds beyomnd the 200-meter isobath. Such research also con-
firmed that no commercially harvestable living resources existed
as those greater defths. Second, major developed countries,
with the United States in the lead,be;un tys develop the equipment
and technology that would permit exploitation of the resources
of the scabeds. Just how extensive these resources are, of
course 4ig not yet fully known but, based on evidence collected
to date, several authorities have made estimates. In 1968, in
an article entitled:' The Political and Legal Problems of Using

the Seabed for Peaceful Purposes," S.N. Kibirc¢vskiy reported:

American specialists believe that con=-
centrated on the surface of the 5 billion
tons of cobalt, 43 billion tons of aluminum,
100 billion tons of vopper, about 1 billion
tons of zirconium, 15 billion tons of nickel,
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100 billion tons of titanium, and 25 billion
tons of magnesiumey This does not, of course,
exhaust the wealth on the 1loor of the world
ocean, There are some scientists who suggest
that the amount of o0il, for example, under the
seabed and ocean floor is many times that of
all the continents and islands put together,

As an example of how far technology has advanced, an
fmerican mining company reported in 1971 that it had solved all
the technical problems that had prevented it from mining manganese
nodules from the seabeds, and was prepared to conduct such
mining. Furthermore, what make these internationally affected
issues unique is that 85 per cent the marine technology involved
is beyond national sovereignty, in the areas where resources must
be considered as held in common,

To meet these present realities and to define a more defi-
nite legal regime of the seabed end cggan floor in the submarine
areas, the International Law Commission took up the problem of
submarine areas in connection with its study of the regime of
the high seas during its second gession at Geneva in the Summer

of 1950. As summarized in the €ommissiont!s report to the General

Assembly, it stated that:

«ssthe seabed and subsoil of the submarine

areas above refered to were not to be considered
as either "res nullius" or "res communis".

The seabed and subsoil were subject to the
exercise, by the littoral states, of control

#1Brittin and Watson, op. cit.y De 132.
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and jurisdiction for the purposes of their
exploration and exploitation, The exercise
of such control and jurisdiction was in-
dependent of the concept of occupation,
There could be no question of such right of
centrol and jurisdictior over the waters
covering those parts of the seabed... The
Commission considered that protection of
the resources of the sea should be indepen-
dent oﬁ the concept of the continental
shelf .12

According to the latest information agailable, some
thirty governments have put forward elaims to jurisdiction over
submarine areas lying beyond the traditional limits of their .
territorial waters. Thus, in order to reach agreement on the

continental shelf, the question of who owns the seabed beyond

that boundary also has to be resolved,

Proposals for an International Regime for Submarine Areas

An international agreement on a new definition of the
continental shelf, particularly the deletion of the exploitabi-
lity clause from Article 1 of the Continental Shelf Convention
may stop the gradual extension of individual national rights
over ever larger parts of the submarine areas. 7It cannot, how-
ever, stop the technological progress and prevent the growing
possibilities for exploration and exploitation of the natural

resources of the seabed and its subsoil in regions with ever

l*21_{.:mng, Ope Citey pe 226,
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deeper superjacent waters, As soon as some kind of exploitation
of these resources becomes technically feasible and commercially
rewarding, enterprises will seize this occasion and proceed to
exploit the respective resources by drilling, dredging, or some
other method already known or yet to be invented for that purpose.
Consequently, humanactivities will take place in submarine areas
outside the national parts of the continental shelf.

Since these areas will not be under the authority of any
state, the question is how an order can be established which
will avoid possible clashes between different exploring and
exploiting groups. In this area, it is generally accepted that
the coastal state would have exclusive rights ove? offshore
installations affecting its economic interests., The area must

be subject to appropriate international standards for:

- Protection of other uses of the area,
particularly pratection of navigation and
cther high seas freedomsj

- Preservation of the marine environment;

- Protection of the integrity of agree-
ment and investments made in the area;

- Provision for compulsory dispute set-
tlement; and

- Provision for revenue shﬁring for inter-
national community purposes.t?

h3U.N. Law of the Sea Conference 1974 (Washington D.C.:

UeSes Department of State/Bureau of Public Affairs, 1974), p. 4.
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Our conclusion is that timely international agreement on
an effective regime for the development of deep seabed resources
must be established. Thus the guestion arises what sort of
regime would be most appropriate.

Several alternatives were suggested concerning the status
of the seabed beyond the limits of the continental shelf. One
was that any development of the minerals of the seabed or sub-
soil beyond the shelf might be seen as justifying an extension
of the shelf itself, with no limit placed on the depths involved.
But would the extension of one country's capabilities and con-
trol to depths, say, of 600 meters, imply that all. other coastal
countries might also lay claim to the seabed off their own coasts
to an equal depth ? If actual exploitation becomes the criteria
for claims beyond the 200 - meter iscbath, would this not favor
the technically advanced countries which has exploitable résources
on or beneath the seabed off its coasts might permit exploitation
of these resources by one of the technicallv advanced countries
and thus ﬁould be able to claim the seabed, out to and including
the Bite of these resources, as its own %

- A second alternative might be that nationals of a
particular coastal state mightsegure possession of the seabed
off that country's coast in the neme of the country -- as a
result of exploitation -~ but possession would be limited to the
immediate site of the resource development, without affecting

the status of the rest of the seabed.
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- On the other hand, it might be that any country could secure
possession to a limited area of the seabed in any part of the world

on the basis of exploitation, the only criteria being that one of
its own companies is actually exploiting the seabed and that there
is a "genuine 1link" between this company and the couLtry making the
claim,

- The most radical wished to entrust an international organi-
zation with the exploitation of the natural resources of the conti-
nental shelf. Arguments advanced in support of this idea were :
that the resources of the seabed and subsoil of the high seas were
"res communis", and that the property of the whole of mankind should
be exploited for the benefit of mankind as a whole.

- Still another possitility would be to rest ownership of
the bed of the high seas with the United Nations, or some other
international agency, with the power to lease portion of the seabed
to companies which will exploit the resources. Rent from the leases
could revert to the international agency.

- Further trend of proposals is in favor of an international
administrative authority which would grant licenses for exploration
and exploitation of submarine natural resources all over the world.

- Another category of proposals limits the task of an inter-
national agency to a supervisory and consultative activity. This
idea appears, for instance, in the comments of the Dutch government
on the draft articles of the International Law Commission. They
recognize that "in theory it might perhaps be preferable to give
jurisdiction over these submarine area to the international commu-
nity as a whole," but feel "that the practical difficulties of
doing so would prove insuperable'', The reason for this is also

given:
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Such a system would indeed make it impossi-
ble to exploit submarine resources properly
in the interests of mankind..., (But the Dutch
Government continues that it) would like to
suggest that an international body should

be established to control and advise on the
progressive exploitation of the submarine
areas, so as to promote the most effective
use of Ehese resources in the general ine-
terest. :

- Finally, it was suggested that the wisest course is to
resist any new laws and to wait until situations develop in
which some arrangements are necessary for ownership of the
seabed.,

The creation of an international agency was first proposed
at the Conference on Petroleum and the Sea at Monte Carlo in
1965. In a paper on the régime on the continental shelf,

Guarino and KojanachB declared themselves in favor of establi-
shing, by international égreement, an agency acting in the
interest of the intermnational c&mmunity with respect to resources
which belong to that community, The oil industries, which ere
mostly multinational, would operate on the basis of international
licenses. The gaid agency cculd issue uniform regulations for
tﬁg exploitation of resources and fix the royalties which could
constitute a eolid financial basis for the activities of several

existing international organizations.

huAndrassy, OPe citt' Pe 131}0

45Quoted from, Ibide, pe 135.
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At the Geneva Conference itself voices were raised in
favor of some form of internationalization. This idea was
supported by Paul de Lapradelle, the delegate of Monaco. He
supported the creation of an international organization as a
consulative and advisory body which would help governments in
the adoption of decisions fully consistent with the law of the
sea. His suggestions were pot pursued, Germany made a formal
proposal to set up a body of rules regulating the exploitation
of the natural resources of submarine areas of the high seas.
the observation of these rules should be secured by the coastal
state closest to the installation erected for the purposes of
exployation and exploitations That state should act on behalf
of the international community. Regional agreements could be
entered into by the interested states in order to delimit the
areas of supervision and to provide for the establishment of
joint bodies empowered to perform the supervisory functioﬁs in
place of the coastal state., The proposal was oppésed by several
delegations and abandoned.

(i) The Maltese Proposal

The most powerful stimulus to international debate
on the continental shelf was detonated by UNe. Ambassador Arvid
Pardo of Malta on August 17, 1967. The substance of his pro-

position was concisely projected in the request by Malta to

inscribe on the agenda of the General [ssembly at its 22Bg

—

Session an item entitled "Declaration and Ereaty Concerning the
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Reservation Exclusively for Peaceful Purposes of the Seabed and
of the Ocean Floor, Underlying the S:as Beyond the Limits of

Present National Jurisdiction, and the Use of Their Resources

46

in the Interests of Mankind,"

The Maltese government explained:

In view of the rapid progress in the
development of new techniques by techno-
logically advanced countries, it is
feared that the situation will change
and that the scabeds.ss will become pro=-
gressively and competitively subject to
national appropriation and use. his is
likely to result in the militarization
of the accessible ocean floor through
the establishment of fixed military
installations and in the exploitation
and depletion of resources of immense
potential BJ-o63ny to the world, for
the nation:. azdvantage of technologi-
cally developed countries.*?

The Maltese expressed the fear that advancing technology
and existing international law as applied to offshore areas
would lead to competition between states for the appropriation
and use of more distont offshore areas. This, in turn, it was
believed, would be likely to result in the progressive milita-

rization of such arcas and to greater levels of international

tension, Furthermore, the rewards of offshore exploitation

hGEdward Wenk Jre., The Politics of the Ocean (Seattle and

London: University of Washington Press, 1972), p. 260.

h7ﬁndrassy, OPes Citey DPe 138,
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would be limited to only a few states; the potential for benefit
to less developed states would be forever lost. In accordance
with these views, the delegation of Malta suggested that the
time had come to declare the seabed a "common heritage of mankind."

In the discussion of this matter Ambassador Pardo of’
Malta spoke in detail of the need for international action on
the seabed, Remarking on the great wealth be found there and
the fact that three quarters of the earth's land area is couvered
by oceans, Pardo observed that current international law encou-
raged the appropriation of this vast area by those with the
technical competence to exploit it. He noted that states were
leasing offshore land for exploitation at points increasingly
distant from shore; in this regard he directed attention speciw=
fiaally toward the United States; Department of the Interior
and the léeasing policiess

To put a halt to this process ‘and to allow all states
to benefit from the exploitation of the seabed, the Maltese -
delegate proposed that the UN should internationalize the seabed
beyond some narrow limit of national jurisdiction by a particular ;
interpretation of the Convention on the Continental Shelf or, if
necessary, by its amendment, and that it create a new UN organ
to administer this internationalized seabed.  The creation of
an international agency with leasing authority over sea bottom
area beyond the limits of national jurisdiction was suggested.
Proceeds would be disbursed to the less developed countries.

It was claimed by Ambassador Pardo that by 1975 this agency could
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have a gross income of about six million U.Se. dollars per year,
of which, about five billion dollars, and this was said to be
a conservative estimate, would be available for development
purposes.

In these propositions, the definition of seabed geography
1lying beyond national -govereignty was linked to institutions by
its management. Clearly, the narrower the band of jurisdiction
by coastal states, the greater the area of seabed resources,
especially those just adjacent to the continental shelf, would
be available to be shared by the international community.

Therefore, the Mzltese government considered that the
time had come to declare the seabed and the ocean floor a common
heritage of mankind and that immediate steps should be taken to

draft a treaty embodying the following principles:

(a) The seabed and the ocean floor, under-
lying the seas beyond the limits of present
national jurisdiction, are not subject to
national appropriation in any manner what-
soever;

(b) The exploration of the seabed and of
the ocean floor, underlying the seas beyond
the limits of present national jurisdiction,
shall be undertaken in a manner consistent
with the Principles and Purposes of the
Charter of the United Nationsj

(c) The use of the seabed and the ocean
‘floor, underlying the seas beyond the
limits of present national jurisdiction,

thuda, EB_._'_EH-.’ Pe 83-
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and théir economic exploitation shall be
undertaken with the aim of safeguarding
the interests of mankind. The net finan-
cial benefits derived from the use and
exploitation of the seabsd and of the
ocean floor shall be used primarily to
promote the development of poor countriess

(d) The seabed and the ocean floor,
underlying the seas beyond the limits of
present national Jjurisdiction, shall be
reserved excluﬁively for peaceful purposes
in perpetui ty.*9

The functions of the proposed international agency were

described as follows: .

(i) to assume jurisdiction, as a trustee
for all countries, over the seabed and the
ocean floor, underlying the seas beyond
the limits of pre-ent national jurisdiction;

(ii) to regulate, supervise and control
all activities thereong and

(iii) to ensure that the activities under-
taken conform to the principles of the pro=-
visions of the proposed treaty.-0

It became immediately apparent that the Pardo speech had
impressed the representativea of many states. The possibility
of creating & new source of much'needed development funding was
enthusiastically noted by a number of the less developed states.
The position of the United States government on the Maltese
proposal, however, was friendly but distinctly cautious. In a

statement before the first committee of the General Assembly,

49
Friedmann, The Future of the Oceans, op. cit., pe 65.

106, cite
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Ambassador Goldberg indicated that the United States shared the
concerns of the Maltese delegation, He noted that on July 13,

1966 President Johnson gave an eloquent warning that:

Truly great accomplishments in oceano-
graphy will require the cooperation of all
the maritime nations of the world., And
so today I send our voice out from this
platform calling for such cooperation,
requesting it, and urging it.

L L B B B B B I B B B D D L B B B B D B B B B BB

We greathy welcome this type of interna-
tional participation., Because under no
circumstances, we believe, must we ever
allow the prospects of rich harvests and
mineral wealth to crecate a new form of
colonial competition among the maritime
nations. We must careful to avoid a race
to grab and to ho.d the lands under the
high seas. VWe must ensure that the deep
seas and the ocean bottoms are, and
remain, the legacy of all human beings.

Of key importance was President Johnson's reference to
the sea as a "legacy of all human beings," a phrase that was
to become of critical importance in dealing with the later con-
cept of "a common heritage of monkind," Ambassador Goldberg
observed, though, that the matter raised by the representative
of Malta was very complex indecd and that any hasty action
would be imprudente He suggested that it was too early to

make any final decigions on proposals for a comprehensive regime

51Wenk, Jrae, OPe Cit.’ Pe 258!
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fcr the deep ocean floor, but noted that the United States
would energetically participate in the studies which were needed
before such decisions could be made, In terms of immediate action,
Ambassador Goldberg called for the establishmént of a committee
on the oceans to study relevant problems and to make recommenda-
tions to the General Assembly,

American caution reflected the uncertaiﬁty within the
USe. government on this issuees By the middle of October 1967,
the State Department had prepared a position paper for the US.
delegation to the UN., entitled '"The Maltese Proposal Kegarding
the Deep Ocean Floor.'" It indicated American concern because
the suggesfion of Malta might prove to be superficially attrace
tive to many states; the State Department felt that, prior to
careful examination, any fundamental deeision on the disposition
of the resources of the ocean floor by the General Assembly was
undesirable. The State Department concluded that Assembly
action could best be prevented by developing an attractive and
constructive alternative to the Pardo proposal. The alternative
decided upon the Department of State was to provide for the
establishment of a General Assembly Committee on the Oceans, to
encourage cooperation in the acquisition of knowledge about the
ocean and its resources, and to consider general principles to
guide states in the exploration and exploitation of the deep

ocean floore.
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Members of the Congress assure that it did not support the
full intent of the Maltese Proposal or the plan of Senator
Frank Church52 of Idaho in granting title to mineral resources
beyond the continental shelf to the United Nations, The belief
that a plan such as that of Senator Church or that of Malta
might lead t; a financially independesnt or a stronger UN. pro-
;ided in itself a motive for opposition to plans of this type.
One might, for example, heed the comment of Represaﬁtative Gross
who stated, "I don't think the UN. stands for much of anything.
It never has and probably never will and that is one of the
Peasons why I don't want to see any authority in this matter

vested in the UN.“53

(ii) The Nixon Announcement on United States Oceans

Policy Toward an International Oceanbed Control

Apart from the Maltese Proposal, there is also
another proposal for theiﬁbernational oceanbed coantrol. The
announcement was made by President Nixon on May 20, 1970,
regarding US. ocean policy,followed by a draft convention pre-
sented to the United Nations Seabed Committee in August.

Since the effective decision - making power still

rests overwhelmingly with each country, and in this area parti-

52«?’;1&3.' OPDe Citn’ Do 86.

53Loc. cit.
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calarly with the major industrially and technologically advanced
coastal states, President Nixon's announcement of the United
states oceans policy and the subsc.,uent draft convention are of
special importance. But inassessing their impliea.tions, we
must bear in mind that the President of the United States, how-
ever powerful, cannot make a law without the gpproval‘of the
Congress, and that until now the preliminary studies and state-
ments formulated both by the Senate and the House of Represen-
tatives have been overwhelmingly in favor of the expansion of
United States claims and against any effective international
authority limiting or controlling such expansion.

First, the President of the US. affirms that decision
of "momentous importance" face mankind about "whether the oceans
will be used rationally and equitably and for the benefit of
mankind or whether they will become an arena of unrestrained
exploitation and conflicting juridictional claims in which even

ok

the most advantaged states will be losers. But such senti-
ments have been utBered before (by President Johnsop in 1966) ,
and more important are thegomerete proposals to stem the "un-

restrained exploitation and conflicting jurisdictional claims"
spelled out in the draft convention of August 3, 1970,

The US.' initiatives, nevertheless, constitutes the

first modest attempt to redirect a race that during the past

5z{'li‘r:'_edmas:.nn, The Future of the Oceans, op. cit., p. 71.
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guarter of a century has been entirely in one direction : the
outward and downward expansion on naticnal claims to the seas
at the expense of internatiocnal freedoms,

The first welcome proposal is to confine the conti-
nental shelf proper to a depth of 200 meters, which exceeds
only slightly the 100 = fathom (183 ~ meter) limitation of the
Truman Proclamation, to 6bligate all nations to renounce national
claims beyond this depth, and, to agree to regard the resources
of the high seas beyond as 'ithe common heritage of mankind."

Second, the US, proposes an international regime
for the exploitation of seabed resources beyond the limits of
national jurisdiction. An International Seabed Resources
Authority is to have power to cellect mineral royalties for
international community purposes, particularly economic assis=-
tance to developing countries. It is also to establish rules
to protect the other uses of the ocean and to prevent pollution,
on the other hand, it is "tc assure the integrity of the invest-
ment necessary for such exploitation,®

The crucial question, therefore, is what is meant
by "international trusteeship." The draft convention submitted
by the US. to the United Nations Seabed Committee in August 1970,
bears out and clarifies the general statement made by President
Nixon. In the international trusteeship area, Article 27 says

that each coastal state shall be responsible for:
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a) Issuing, suspending and revoking mineral
exploration and exploitation licenses;

b) Establishing work reguirements, provided
that such requirements cshall not bg less
than those specified in Appendix A

'Appendix A == to which Article 27 refers =~ distinguishes
between non - exclusive exploration licenses and exclusive
exploitation licenses. The latter alone give the right to
undertake deep drilling for exploration or exploitation. As
the authorizing party, the coastal state must gartify the
operator's financial and technical competence an& require him
to conform to the terms of the license. There are detailed
provisions concerning matters such as the size of the blocks
to be licensed, the scale of fees to be charged for exploration
and exploitation respectively, the submission of work plans
and data under exploitation licenses and production plans prior
to beginning commercial production. Particularly important
from the standpoint of the interests of the international commu-
nity is tﬁe proportion between 50% and 66=2/3 per cent of the
revenues derived by the trustee state from license fees, rentals,
and other proceeds that would be handed over to the International
Seabed Resource Authority, to use "for the benefit of all man-
kind", and particularly to promote the economic advancement of
developing states' parties to the convention, irrespective of

their geographic location.
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¢) Ensuring that its licenses comply with
this Convention, and, if it deems it neces=-
dary, epplying standards to its licenses
higher than or in addition to those required
under this Convention, provided such stan-
dards are promptly communicated to the
International Seabed Resources Authoritys

d) Supervising its licenses and their
activities;

e) Exercising civil and criminal jurisdic-
tion over its license, and persons acting
on their behalf, while engaged in explora-
tion or exploitationj

f) Filing reports with the International
Seabed Resources Authority;

g) Collecting and ¥ransferring to the
International Seabed Resources iuthority
all payments required by this Conventiong

h) Determining the allowable catch of the
living resources of the seabed and prescrib-
ing other conservation méasures regarding
them;

i) Enacting such laws and regulations as
are necessary to perform the above functions.

55

This feature of the draft proposal has been the
subject of frequent comment, on the one hand, by countries that
favor extensive jurisdiction by the coastal state and, on the
other hand, by countries that favor a minimum area of state
jurisdiction and extensive area of international control. The
international trusteeship area concept would serve to accom-

modate the above two views, On January 23, 1971, in Colombo,

55Ibid-‘ pp. 73—?"}.
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Figure 5: Schematic Representation of the Seabeds and Ocean Floor

Proposed by the Nixon's Announcement
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Goylon, the accomdation of interests sought was described succint-
iy by Mr. Bermard Oxman, Assistant Legal Adviser for Ocean

Affairs, Department of State:

It is true that a 200 meter limit discri-
minates against states with narrow continental
margins or with states having long coastlines.
Part to give every coastal state a seemingly
compengatory seabed area off its ocast to a
fixed distance would only give the appearance
of equity. In geographic and economic terms
it would be very inequitable indeed. Only
through an international regime, with inter-
national sharing of benefits, can more equity
be introduced., Thus the underlying thesis
of the trusteeship proposal is to maximize
the area of the new international regime and,
in this context, provide substantial but
limited rights for coastal states as Trustees
over the resources of a substantial area in
order to accommodate their intcrests with
their own, as well as other states' inter-
national interests.?

In sum, both the Maltese Proposal and the US. proposal
all agree on the necessity of some kind of international control
authority over an area of the oceanbed determined to be "beyond
the limits of national jurisdiction.® Further we will look to

the steps undertaken by the UN. concerning this matter.

(iii) The United Nations' Actions

The Pardo Proposal triggered a series of conferences,
symposia, monographs, and further proposals, both official and

unofficial, As a result, the General Assembly of the UN. adopted

séBrittin and Watson, gg;ﬁgi&e. pe 137«
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on December 18, 1967, Resolution 2340 (XXII), which established
an ad ho@, thirty-five member committee to Yistudy the scope and
various aspects of this items" and to report to the General

Assembly on such topics as:

(2) A survey of the past and present acti-
vities of the United Nations, the speciali-
zed agencies, the International Atomic
Energy Agency and other inter - governmental
parties with regard to the seabed and the
ocean floor and of existing international
agreements concerning these areasj

(b) An account of the sciéntific, techni=-
cal, economic, legal and other aspects of
this item;

(¢) An indication regerding practical
means to promote international co-operation
in the exploitation, conservation and use
of the seabed and the ocean floor, and the
subsoil thereof, as contemplated in the
title of the item, and if there resources,
having regard to the views expressed and
the suggestions put forward by member states
during the consideration of this item at
the Twentg-Second Session of the General

A Assembly. 7

The Ad Hoe Committe established by the General
Assembly held three meetings, working in groups dealing with
economic and technical questions, and with legal questions,
The final report submitted to the General Assembly contains an
extensive review of technical, economie, and legal problems.

There are two sets of proposals : one concerning a declaration

57

Andrassy, op. Citey pe 139.
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or statement of general principles governing the submarine areas
beyond the limits of present national jurisdiction, the other
concerning the question of disarmament or limitation of armaments.

A proposal concerning the International Decade of
Ocean Exploration proposed by the US. President Nixon and another
dealing with the danger of sea pollution were also submitted and
found wide support. There was also a general agreement on the
establishment of a submerine area beyond the limits of national
Jurisdiction., All the major industrial powers, both capitalist
and socialist, either voted against the setting up of a per-
manent committee to study the establishment of an international
oceanbed authority, or abstained from voting. This vote clearly -
showed that none of the major powers was prepared to commit
itself to an international control authority.

In December, 1968, as & result of the special
committee report, the General Assembly established a permanent
committee named the "Seabed Committee' composed of 47 states
for the peaceful uses of the seabed and the ocean floor beyond
the limits of national jurisdictions The committee was in-
structed : (1) to study the legal principles and ncrms that
would promote international co-operation in the exploration and
use of the seabed and the subéoil beyond the limits of national
jurisdiction; (2) to study the means of encouraging the exploi-
tation and use of the resources of this area in the light of

foreseeable technological development and economic implication,
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"pearing in mind the fact that such exploitation should benefit
mankind as a whole"j (3) to review and stimulate the exchange
and widest possible dissemination of sciéntific knowledge on the
subject; (4) to examine proposals to prevent marine pollution
that may result from resource exploration and exploitation.

In this period, that is on December 21, 1968, four
resoultions -- 2467 (XXIII) 4, By C and D ~= were also adopted.

- Resolution A established a Committee on the Peaceful
Uses of the Seabed and Ocean Floor beyond the Limits of National
Jurisdiction (hereinafter called the Seabed Committee), and in-
structed it to study different aspects connected with the matter
in close cooperation with bodies dealing with the respective
problems, requesting it to submit reports on its activities at
each subsequent session of the General Assembly, and to make
recommendations on the questions involved.

- Resolution B requested the Secretary-General to under-
take a study of measures that may be taken to protect against
possible pollution arising from exploration and exploitation of
the seabed and ocean floor.

~ Resolution C requested the Secretary~General to under.-
take a study on the question of the establishment of international
machinery for the promotion of the exploration and exploitation of
the resources of this area, and the use of these resources in the
interests of mankind.

- Resolution D welcomed the concept of an International
Decade of Ocean Exploration and invited the member states, the

International Oceanographic Commission, and the Secretary-General
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to cooperate with each other in this respect.
In "Moratorium" Resolution 2574 (XXIV) convened in
1833 rad plenary meeting on 15 December 1969 and adopted in January

1970, a divided issembly declared that

..spending the establishment of the afore-
mentioned international regime:

(a) States and persons, physical and juri-
dical, are bound to refrain from all activi-
ties of exploitation and of the resources

of the area of the seabed and ocean floor,
and the subsoil thereof beyond the limits
of national jurisdiction;j

(b) No claim to any part of that arga or
its resources shall be recognized.5

The major powers dissented from this resolution --
whose significance is in any even limited as long as "the limits
of national jurisdiction" are not clearly clearly defined. But
the refusal of the major powers to assent to any moratorium
indicates clearly enough their reluctance to limit the explora-
tion and exploitation of areas they consider to be within the
1imits of national jurisdiction, pending the cecnclusion of any
international treaty that would define and limit such jurisdic~
tion.

The General Assembly invited the Seabed Committee

to continue its work and to submit a draft declaration on the

58Friedmann, The Future of the Oceans, op. cit., p. 69;
and Lay, Churchill and Nordquist, ope Cite, p. 737. (Full text

see Appendix &).
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principles of international cooperation in the exploration and

29

use of the seabed and subsoil, and on the economic and tech=-
nical conditions that are to govern the exploitation of their
resources. Held in the summer of 1970, the Geneva session of
the Seabed Committee ended in complete deadlocke. The Latin
American states were unwilling to abandon or restrict their
claims to absolute sovereignty over a 200 -~ mile zone. The USSR
displayed its customary aversion to an international authority
equipped with effective powers. The USe. draft treaty did not
even reach the stage of serious discussion,.

However, any appraisal of the briefly outlined
work of the UN. in this area must take the following pcints into
consideration: (a) it has not yet reached the stage of concrete
operative pr0p0351s; (b) any resolution that might be passed by
the General Assembly would not be directly legally binding upon
the member states but would have only moral force; and (c) any
legal commitment would have to follow from a treaty, or a series
of treaties, as they might result from future sea=law conferences,
But this would be a prolonged and highly complicated process,
and it is doubtful that it would attain even the minimum ofjective

of revising the First Article of the Geneva Convention in order to

59For further details of "the zgreed - upon principles"

see Brittin and Watson, Ope cit., ppe 134-136.
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tix the boundaries of the continental shelf, In the meantime,
it is to be feared that within the limits of technological and
commercial feasibility, the coastal states will proceed with the

utmost expansion of national claims and interests.

Characteristics of Agency for an International Regime

We now turn to the question of how to organize the autho-
rity responsible for uses of the seabed and subsoil of the ocean
space, and the exploitation of their natural resources. The
major questions concerning the structure and powers of an inter-
national oceanbed authority can be summed up as follows:

First, what should be the basis of its constitutional
authority ? Specifically, to what extent, if at all, should
an international oceanbed authority be linked with the UN ?

Second, what should be its funetion ? In particular,
should it be an operative agency, directly concerned with the
exploitation of the resources of the seabed ? Should it be a
licensing authoriﬁy ? Or should it be a purely advisory and
Iconsultative agency ?

On the first question, the weight of expert opinion is
strongly in favor of an agency linked with the UN -- although
not necessarily limited to its members -- but not under direct
UN control, and structured somewhat differently from other UN
agencies. The reasons for this attitude are evident. If the

ultimate control of the exploitation and distribution of the
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icsources of the land and sea were in the hands of the UN. or
some other supranational authority, the many inequalities in the
existence, extension, and exploitability of the continental
shelves ~=- and the wider continental margins -- would not greatly
matter, Under such a worldwide regime and system of distribution
the resources of the oceanbed could in fact be used to mitigate
the many inequalities that today make different states rich or
poor in natural resources. However, a world federation is a
distant dream, and the United Nations has so far failed to
develop into an effective supranational authority, ‘n the mili-
tary, political ér economic sense.

The host of specialized agencies created within the
framework of the UN. indicate at least the aspiration toward
international cooperation in such matters as food and agriculture
(FAO), world health (WHO), control of nuclear energy (IAEA), |
labor and social welfare (ILO), air transport (ICAO), global
communications (ITU, IMCC, INTELSAT), and cultural cooperation
(UNESCQ). But these agencies are all essentially advisory and
consultative. With minor exceptions, they have no power to lay
down laws of conduct in their respective spheres of the member
states, Any resolution, convention, recommendation -- even
when passed by the appropriate majgfities in the international
agencies -- needs separate acceptance and ratification by each
of the signatories.

Besides, as the UN. has expanded in membership, it has

become imbalanced because of the decline of the Security
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Councils authority and the corresponding increase in the relative
weight of the General Assembly, in whioh all members have equal
votes. Nominal voting power in the General Assembly is no
longer relevant to the political power, financial responsibility
and technological capacity. Resolutions tend to be determined
more and more by political bloc alignments rather than by prac-
tical consideraticns and needs. Far and away the most effective
international sgencies affiliated with the UN. are those like
the International Monetary Fund (IMF) and the Internaticnal

Bank for Reconstruction and Development (%orld Bank or IBRD)
which are operationally and functionally autcncmous.

Financial autonomy and managerial expertise have combined
to detach both the IMF and the IBRD from the political maneuver-
ing and conflicts of the general UN. -rganization. Both the
World Bank and the IMF are more comparable in the method of
their financing to a sharehclding company than to the typical
UN. agency, with their funds supplied by capital subscriptionz
by the member states, acccrding to their economic possibilities.
Although the United States is the largest single contributor to
both organizations, their constitutions regulate the voting
power in such a way that no single state can obtain a majority.
The main advantage of this form of financing is that neither
organization has to submit an annual budget for approval to the
UN., which in turn depends on the contributions of its member
states. The IBRD has never had to call on more than a fraction

of the member states' subscriptionsj it has received a steadily
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increasing revenue from the interest and service commissions on
its loan and technical advisory operations, and it has also been
able to raise much additional capifal by the issue of bonds,
which are highly rated international securities. An equally
important consequence of financial autonomy has been the ability
of the IBRD and the IMF to appoint highly qualified staffs cho--
sen for ability and expertise rather than on a nationality =—-
quota basis -~ which is the case in most other UN. agencies.

It must be hoped that the lessons of the postwar inter-
national organizations can be applied to the establishment of
an international seabed authoritye. It will need independence,
expertise, and initiative to fulfill its functions, and this
means independence from the d4nevitable multiple political
pressures of a direct affiliation with the UN. If we keep in
mind that the tasks and responsibilities concerning the ;cean
space and its natural resources are fairly extensive and have a
special character, the establishment of a separate new agency
might appear as justified.

In considering the question of the functions of such a
new agency responsible for ocean space affairs, the following
considerations must be taken into account.

(i) Membership

The membership in the agency should be open to all
nations, as is appropriate for an organization responsible for
a '"common heritage of mankind." The universality of the agency
should be improved in comparison with the existing interna-

tional organization where admission and exclusion of members
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exist. True universality cannot be attained if there is no
automatic admission to membership of 211 existing states., How?ver,
there cannot be an obligation to become a member, Therefore a
formal application should be made declaring the willingness of
the applicant state to become a member and to assume the obli-
gations imposed by the statute and other rules governing the
activity of the agency.

The responsible organ should only register the applica-
tion and notify the entry of the new member to other members,
The application may be dismissed if the responsible organ con-
siders that the applicant does not qualify as a state. The
International Court of Justice might be asked to decide whether
the applicant is or is nct a state eligible for membership. If
the decision is in the affirmative, the applicant must be regis-
tered. Every member of the agency should be given the right to
question the eligibility of gn applicant for admission and to
refer the question to the Court,

The universality of the organization does not tolerate
the procedure of a formal exclusion. Members acting against
the rules or aims of the organization could only be suspended
from the exercise of their rights and/or from the sharing of
the benefits. However, the organization cannot be compulsory.
Therefore, members should have the right to withdraw from
membership. In that case, the member state would lose rights

acquired during the pericd of his membership,
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(11) Organs

The normal pattern of similar agencies shows a three=
tier organizational structure., There are usually three principal
organs: an assembly of all members, as the policy-making organj
a board or council having a restricted number of members and
exercising certain administrative, executive, and supervisory
functions; a director or secretary-general as the chief executive
organ. This general pattern may undergo various modifications
corresponding to the needs of the respective_t&bks and to the
views of the founding members,

In the case of an agency dealing with ocean space
matters, there will be a large number of administrative and
executive tasks which demand quick and definite solutions,

Thus, the administrative and executive organ should be able to
make de@isions. Having in mind the exteasive qunctions of the
respective organ with respect to ocean speee and its resources,
some projects propose that the organ at this level should not
be one individual person but a board or council conposed of
several persons in their individual capacity. The project of
the Center for the Study of Democratic Institutionssoproposes
such a body (commission) composed of individuals chosen on the

basis of their competence only, responsible to the assembly of

6OAndrassy, OPe Citey pe 159
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the organization, and independent of any influence by the gov-
ernments of their respective states. An analogous organ is
established in the European Communities.61 Bodies composed

of personalities not representing their states are to be found
also in some specialized agencies, although not on the executive
level.

In view of the special task of the agency, much could be
said in favor of a scheme where the policy-making organ would
have a composition different from the ordinary one-state-one-
vote pattern. This is because in general opinion, an assembly
of all members, everyone having one vote, could not be a very
appropriate organ for taking binding decisions. The great
number of tiny states in the United Nations itself has prompted
discussions on the advisability of introducing a weighted voting
system. Weighted voting has been introduced in some cmzaniza-
tions, especially in the European Communities, but not on the
most important level,

The normal pattern for the executive organ is a monocratic
system, The director or secretary=general of the organization
is elected or nominated by the policy=-making organ or by the
council, or by both. He is responsible for the work of the

secretariat, which is working under his orders.

11bid., p. 160,
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(iii) Functions

(a) Research work: erploration of various factors,
the knowledgé of which is important- for those who use the sea,
both on the surface and in the depfhs; mapping of the sea bgttom
and its depths; of surface and underwater currents; of the fem—
perature and salinity on the surface and in various depths, etc.
Making these data available for all members of the international
communitye.

(b) Service for member states such as weather
forecasting and warning from other risks underwater and on the
bottom, services which will be badly needed for communications
and for exploration and exploitation workj; the establishment of
a worldwide marine geodetic systems

(¢) Regulation of all uses of the sea, its bottom,
and subsoil, especially in order to avold interference of one
kind of use to the detriment of another: surfacesand submariae
navigation; fisheries, cablesj pipelines; surface, underwater, |
and on-the~bottom installations, moving or stationary, for
exploration and exploitation of the natural resources of the
sea, of its bed, and its subsoil outside the domain cf national

jurisdiction (territorial sca and ccontinental shelf as restricted
in conformity with the amended or reinterpreted Coﬂvention on

the Continental Shelf); and location of areas reserved for pollu-
tion waste disposal,

(d) With respect to the exploration and exploi=-

tation of the natural resources of submarine areass either
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simple registering of effectively undertaken works for eXplora=-
tion and/or exploitation, or granting of licenses to that effect,
in conformity with regulations set forth by a multilateral in-
ternational agreement entered into to that effect, or laid down
in acts or resolutions of responsible international bedies.

(e) Improvement of existing regulations in interna-
tional agreements, after appropriate studies and consultations:
(i) by initiating and convening of international conferences
to that effect and proposing draft regulations, or (ii) by
issuing such rules on the basis of an authorization granted to
that effect in international agreementse.

In short whether or not the world community endorses the
essential features of the idea of the international regime for
seabed control, every year that passes without effective measures
diminishes the prospect of international ocean control. For
with every year countries will repeat and extend the pattern
they have developed on land: establishing exclusive national,
political, military, and economic interests that will be enor=-
mously more difficult to modify or abolish than if they had
never existed. Time, therefore, is desperately short. And all
this has tremendous significance for the future of the oceanbed,
which in turn threatens to become another major aspect of the

worldwide power conflicte.
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