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# # 5385989434 : MAJOR LAWS
KEYWORDS: RESTITUTION / VOIDABLE ACT

THEERAPONG KITCHAINUKUL: LEGAL PROBLEMS OF RESTITUTION FROM AVOIDED
VOIDABLE ACT. ADVISOR: PROF. SANUNKORN SOTTHIBANDHU, Dr.Jur, 142 pp.

When voidable act is avoided, Civil and Commercial Codesection 176 prescribe that
voidable act is deemed to have been void from the beginning;, and the parties shall be
restored to the condition in which they were previously, and if it is not possible to so restore
them, they be indemnified with an equivalent. The provision of this section dose not defines
the details of the restitution thus causing problems in interpretation such provision and how
to apply it in specific case. In many cases, the Supreme Court of Thailand ruled about
restitution from avoided voidable act differently. Therefore, this thesis aim to compare the

law of England and France to solved restitution in Thai law.

The restitution from avoided voidable act preliminary is each party shall return
everything that he received from the voidable act without considering the good faith of each
party. The purpose of returning property that each party received is to restore status of the
party before the voidable act has been made which is the aim of restitution. In order to
maximum efficiency The law of England and France requires the party to return property that
he received before he can avoid the voidable act, in law of England, or before he can claim
restitution, in law of France. Restitution in Thai law should be the same as English and French

law therefore the restitution should be subject to section 369 of Civil and Commercial Code.

Moreover, restitution also has problems about fruit and cost of maintenance or
improving the property transferred by voidable act. According to Civil and Commercial Code,
when voidable act is avoided, ownership would transfer back to the original owner. And to
return the property, it would be subject to section 1376 which must be used some unjust
enrichment provision as only they are not contrary to the principle of restitution. In the case
of returning fruit and cost, section 415 and 416 could be used in such case so that all parties

would have fair and full restitution as much as possible.

According to the Supreme Court ruled differently about interest of money that
must be return. Restitution must be considered as obligation so restitution must also be
subject to law of obligation. And in case of default, creditor is entitled to charge interest from
debtor. In order to apply law of obligation would help protect both creditor and debtor as

well in restitution.

In respect of claim for other damages beside restitution and damages for restitution
being impossible, the party should be able to claim this kind of damages if the damage was

made by other party’s fault and could be covered under law of tort.

Field of Study: Laws Student's Signature

Academic Year: 2013 Advisor's Signature
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Section 412 “If the property which was unduly received is a sum of
money, restitution must be made in full, unless the person who received it was in
good faith in which case he is only bound to return such part of his enrichment as

still exists at the time when restitution is demanded”

Section 413 “When the property which must be returned is other than
a sum of money and the person who received it was in good faith, such person is
only bound to return it in such condition as it is and is not responsible for less or
damage to such thing. But he must return whatever he has acquired as
compensation for such loss or damage.

If the person who received the property was in bad faith he is fully
responsible for the loss or damage even caused by force majeure, unless he proves

that the loss or damage would have happened in any case”
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14
Ewan Mckendrick, Contract Law, p. 273.
" Ibid, p. 279.
16
Ibid.
17
Gary Slapper & David Kelly, English Law (Baskerville : Routledge - Cavendish, 2006).
Page 303.
18
Ewan Mckendrick, Contract Law, p. 279-281.
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*Section 2(1) “Where a person has entered into a contract after a misrepresentation has
been made to him by another party thereto and as a result thereof he has suffered loss, then, if
the person making the misrepresentation would be liable to damages in respect thereof had the
misrepresentation been made fraudulently, that person shall be so liable notwithstanding that
the misrepresentation was not made fraudulently, unless he proves that he had reasonable
ground to believe and did believe up to the time the contract was made the facts represented
were true.” [online] http://www.legislation.gov.uk/ukpga/1967/7 (26/11/2013)

19Ewan Mckendrick, Contract Law, p. 285.

20
Ibid, pp. 356-357.
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Ibid
22
Andrew Burrows, The Law of Restitution, p. 264.

23
Ibid, p. 265.

24
Andrew Burrows, Ewan Mckendrick and James Edelman, Cases and Materials on the
Law of Restitution, p. 404.
25
Andrew Burrows, The Law of Restitution, p. 269-271.
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Ewan Mckendrick, Contract Law, p. 359.

27Andrevv Burrows, The Law of Restitution, pp. 274-275.
28Evvan Mckendrick, Contract Law, p. 359.

29Andrevv Burrows, The Law of Restitution, p. 264.
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Paul Richards, Law of Contract, Ninth Edition (Essex : Pearson Education Limited, 2009)
Page 93.
33
Andrew Burrows, The Law of Restitution, p. 314-315.
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Ewan Mckendrick, Contract Law, p. 353.

%
Section 3(2) “Where necessaries are sold and delivered to a minor or to a person who

by reason of mental incapacity or drunkenness is incompetent to contract, he must pay a

reasonable price for them.” [Online] http://www.legislation.gov.uk/ukpga/1979/54 (26/11/2013)

35Evvan Mckendrick, Contract Law, pp. 352-353.
36Paut Richards, Law of Contract, p. 94.

37Ibid, pp. 93-94.

38Evvan Mckendrick, Contract Law, p. 348-349.
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Paul Richards, Law of Contract, p. 95.
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Ibid, pp. 97-98.
41
Ibid.

*Section 3(1) “Where—

(a)a person (“the plaintiff”) has after the commencement of this Act entered into a
contract with another (“the defendant”), and

(b)the contract is unenforceable against the defendant (or he repudiates it) because he
was a minor when the contract was made,the court may, if it is just and equitable to do so,
require the defendant to transfer to the plaintiff any property acquired by the defendant under

the contract, or any property representing it.”
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Ewan Mckendrick, Contract Law, p. 287.
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Andrew Burrows, The Law of Restitution, p. 248.
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“Article 1101 “A contract is an agreement by which one or several persons bind
themselves, towards one or several others, to transfer, to do or not to do something.” [online].
Available from : http://www.legifrance.gouv.fr/Traductions/en-English/Legifrance-
translations(23/11/2013)

"Uszam WIYEIII0, “maiuaaﬂisuﬁgﬂuaﬂﬁwa,” (nenfinusUsyarumndiavanans
PransumUufnaueIRFanSUNINGIFYSITUANERS, 2528), TN 11.

**Arﬂde 1108 “Four requisites are essential for the validity of an agreement:

The consent of the party who binds himself;

His capacity to contract;

A definite object which forms the subject-matter of the undertaking;

A lawful cause in the obligation.” [online]. Available from :
http://www.legifrance.gouv.fr/Traductions/en-English/Legifrance-translations (23/11/2013)

* Raymond Youngs, English, French and German Comparative Law, Second Edition
(London : Cavendish, 2007). pp. 556-557.

79
lbid, p. 556-557.
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>l<Artide 1304 In all cases where an action for annulment or rescission of an agreement is
not limited to a shorter time by a specialstatute, that action lasts five years.” [online]. Available
from : http://www.legifrance.gouv.fr/Traductions/en-English/Legifrance-translations(23/11/2013)

* Marcel Planiol, Treatise on the Civil Law Volume 1 Part 1, Translated by Lousiana State
Law Institute, p. 229.

81
Barry Nicholas, The French Law of Contract, Second Edition (Oxford : Oxford University
Press, 1992) p. 77.
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*Artide 1110 “Error is a ground for annulment of an agreement only where it rests on
the very substance of the thing which is the object thereof.

It is not a ground for annulment where it only rests on the person with whom one has
the intention of contracting, unless regard to/for that person was the main cause of the
agreement.”[online]. Available from : http://www.legifrance.gouv.fr/Traductions/en-
English/Legifrance-translations(23/11/2013)

82Eva Steiner, French Law a Comparative Approach, First Edition (Oxford : Oxford
University Press, 2010) pp. 322-323.

sksk
Article 1116 “Deception is a ground for annulment of a contract where the schemes
used by one of the parties are such that it is obvious that, without them, the other party would

not have entered into the contract.
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It may not be presumed, and must be proved.” [online]. Available from :
http://www.legifrance.gouv.fr/Traductions/en-English/Legifrance-translations(23/11/2013)

83
Eva Steiner, French L aw a Comparative Approach, pp. 326-327.

*Artide 1111 “Duress exerted against the person who has contracted the obligation is a
ground for annulment even thousgh it wasexerted by a third party different from the one for
whose benefit the agreement was made.” [online]. Available from :
http://www.legifrance.gouv.fr/Traductions/en-English/Legifrance-translations(23/11/2013)

**Artide 1113 “Duress is a ground for annulment of a contract, where it is exerted not
only against a contracting party, but alsoagainst the party's spouse, against his or her descendants
or ascendants.” [online]. Available from : http://www.legifrance.gouv.fr/Traductions/en-
English/Legifrance-translations(23/11/2013)

84
Eva Steiner, French Law a Comparative Approach, pp. 327-328.

skkk
Article 1124 “Are incapable of entering into a contract, to the extent defined by law:

Non-emancipated minors;
Adults protected within the meaning of Article 488 of this Code.”[online]. Available from
- http//www.legifrance.gouv.fr/Traductions/en-English/Legifrance-translations(23/11/2013)
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Raymond Youngs, English, French & German Comparative Law, pp. 547-548.

%

Article 1117 “An agreement entered into by error, duress or deception is not void by

operation of law; it only gives rise to an action for annulment or rescission, in the cases and in
the manner explained in Section VII of Chapter V of this Title.” [online]. Available from :

http://www.legifrance.gouv.fr/Traductions/en-English/Legifrance-translations(23/11/2013)

% Barry Nicholas, The French Law of Contract, p. 79
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Eva Steiner, French | aw a Comparative Approach, p. 329.

>l<Artide 1844-15“Where annulment of a firm is ordered, it puts an end, without
retroactivity, to the performance of the contract.

As regards the juridical person which may have come into being, it produces the effects
of a judicially ordered dissolution.” [online]. Available from :

http://www.legifrance.gouv.fr/Traductions/en-English/Legifrance-translations (23/11/2013)

88
Eva Steiner, French | aw a Comparative Approach, p. 329.
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" Ibid.

*Article 549 “A mere possessor makes fruits his own only where he possesses in good
faith. If not, he is bound to restore the products with the thing to the owner who claims it; where
the said products are not found in kind, their value must be appraised at the date of
repayment.” [online]. Available from : http://www.legifrance.gouv.fr/Traductions/en-
English/Legifrance-translations(23/11/2013)
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Ernst A. Kramer and Thomas Probst, “Defects in the Contracting Process,“ Encyclopedia
of International Comparative Law 7 (2001) : pp. 160-161

>l<Artide 550 “A possessor is in good faith where he possesses as owner, under an
instrument of transfer of whose defects he does not know.

He ceases to be in good faith from the time those defects are known to him.” [online].
Available from : http://www.legifrance.gouv.fr/Traductions/en-English/Legifrance-
translations(23/11/2013)
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John Bell, Sophie Boyron and Simon Whittaker, Principles of French Law (Oxford :
Oxford University Press, 1998) p. 423.
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Ernst A. Kramer and Thomas Probst, “Defects in the Contracting Process,“ Encyclopedia
of International Comparative Law 7 (2001) : pp. 161-162

*
Article 1305 “A mere loss gives rise to rescission in favour of a non-emancipated minor,
with respect to all kinds of agreements.” [online]. Available from :

http://www.legifrance.gouv.fr/Traductions/en-English/Legifrance-translations (23/11/2013)

>l<>l<Artide 1312 “Where minors or adults in guardianship are entitled in those capacities to
rescission against their undertakings, the repayment of what may have been paid during the
minority or the guardianship of adults in consequence of those undertakings, may not be
demanded, unless it is proved that what has been paid has turned to their benefit.” [online].
Available from : http://www.legifrance.gouv.fr/Traductions/en-English/Legifrance-translations

(23/11/2013)
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John Bell, Sophie Boyron and Simon Whittaker, Principles of French Law, p. 425.
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Eva Steiner, French Law a Comparative Approach, p. 329.

*Article 1844-15“Where annulment of a firm is ordered, it puts an end, without
retroactivity, to the performance of the contract.

As regards the juridical person which may have come into being, it produces the effects
of a judicially ordered dissolution.” [online]. Available from :

http://www.legifrance.gouv.fr/Traductions/en-English/Legifrance-translations (23/11/2013)
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John Bell, Sophie Boyron and Simon Whittaker, Principles of French Law, p. 425.

%
Article 1382 “Any act whatever of man, which causes damage to another, obliges the
one by whose fault it occurred, to compensate it.”[online]. Available from :

http://www.legifrance.gouv.fr/Traductions/en-English/Legifrance-translations (23/11/2013)
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Barry Nicholas, The French [ aw of Contract, p. 110.
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