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## 4086065134 : MAJOR  LAW

KEY WORD : INTERNATIONAL COMMERCIAL ARBITRATION
JANTANA SOMPONGCHAIYAKUL : DEVELOPMENT OF PROCEDURAL
LAW IN INTERNATIONAL COMMERCIAL ARBITRATION. THESIS ADVISOR:
ASSO. PROF. PHIJAISAKDI HORAYANGKURA, 314 pp.
ISBN 974-13-0774-8.

International commercial arbitral procedure is important because the undue
proceeding could be asserted by parties to protest an arbitration's decision. Thus, there is
the regular development of the international commercial arbitration law, notably, in the part
of procedure. This resulted in creating the Model Law on International Commercial
Arbitration by the United Nations Commissions on International Trade Law.

The objective of this thesis is to study the conceiving progress of both past
and present arbitral procedure laws. This is to understand the concept and reason of the
legislation's amendment.  The research also investigates the International Commercial
Arbitration's concepts and problems, namely, autonomy of arbitration clause, form of
arbitration agreement, competence de la competence, applicable procedure law, and ex-
parte procedure

The study found that the law still has problems in practice because of
ambiguity and the lack of rules. Therefore, the concept of the Model Law on International
Commercial Arbitration and the foreign laws in this study should be used for amending the
Arbitration Act B.E. 2530 and other related law. Hence, Thai arbitration system and law will

acquire the international standard and be thereby widely accepted.
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disputes which have arisen or which may arise between in respect of a defined legal
relationship, whether contractual or not. An arbitration-agreement may be in the form of an
arbitration clause in a contract or in the form of a separate agreement
The arbitration agreement shall be in writing of it is contained in a

document signed by the parties or in an exchange of letters, telex, telegrams or other
means of telecommunication which provide a record of the agreement. The reference in a
contract to a document containing an arbitration clause constitutes an arbitration
agreement provided that the contract is in writing and the reference is such as to make

that clause part of the contract."
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Arbitration, Vol. V - 1980, p. 6.
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111 Norway - n E.F. Eckhoff, "National Report’, in Yearbook Commercial

Arbitration, Vol. V - 1980, p. 140.
" euluARsng °| # Austria g "National Report" Intl Werner Melis, Yearbook
Commercial Arbitration, Vol. VI - 1979, p. 27.
*2 Analytical commentary on draft text of a model law on international commercial

arbiatration: report of the Secretary-General, p. 113. A/CN.9/264)
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% See, 1in support-of this-construction: of. the rintentions of ‘the parties to an
arbitration agreement, Pieter Sanders, “L’autonomie de la clause compromissoire,” in ICC,
Homage a Frederic Eisemann, Liber Amicorum (1978), p. 33. However, there is some
national authority holding that an arbitral clause may be more narrowly construed. In
Prima Paint Corp. v. Flood & Conklin Mfg. Co., 388 U.S. 395 (1967). the U.S. Supreme
Court held that a claim of fraud in the inducement of the contract generally — as opposed
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Amorosie Figli v. Fisheries Development Corporation, 499 S. Supp. 1074 (1980), the court
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accordingly held that-the-claim of fraud-insofar as it addresses the arbitration clause itself
is for the court’s determination. It also observed that, in Prima Paint, the arbitration
provision. encompassed any. controversy or claim *“arising out of or relating to this
agreement”, whereas in Michhele Amoroso the clause was limited to differences or
disputes “arising out of this Agreement”; “notably, it omits reference to disputes relating to
the agreements. The omission is significant...” (At p. 1080) The court held that an
arbitration clause so drawn did not encompass a dispute over the contract’s fraudulent

inducement and hence was to be resolved by the court. See further Georges R. Delaume,

Translation Contracts: Applicable Law and Settlement of Disputes (1985), XllI, Section

13.08, pp. 59-61.
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‘Each Contracting State shall recognize an agreement in
writing under which the parties undertake to submit to arbitration all or any differences
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under the law to which the parties have subjected it or, failing any indication thereon,

under the law of the country where the award was made.’
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