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225 pp.

The objective of this thesis was to analyse the application of the concealed
juristic act under the civil and commercial code to prevent tax avoidance.

The study found that, due to its limited scope and the burden of proof, the
concealed juristic act is not only an inefficient tool to combat tax avoidance but also
creates uncertainty against the principle of free will. As a result, several countries find
it necessary to adopt specific measures such as sham transaction doctrine, to tackle

tax avoidance.
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“Every man is entitled if he can to arrange his affairs so that the tax
attaching under the appropriate Acts is less than it otherwise would be. If he
succeeds in ordering them so as to secure that result, then, however unappreciative
the commissioners of Inland Revenue or his fellows’ taxpayer may be of this

”

ingenuity, he cannot be compelled to pay any increased tax

" Lord Tomlin in Duke of Westminster V IRC case Cited in THANASAK CHANYAPOON. A PERSPECTIVE
TOWARDS THE INTRODUCTION OF THE UK GENERAL ANTI AVOIDANCE PROVISIONS. fanv <, lb. (1qunias-aema
&) &lo
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Usziituniswaundnnionseing s Tneidusnanvesiiuaesn Clyde fivinuldnanilily
AR Ayrchire Pullman Motor Services & Ritche v. IRC (otoe)™®

“No man in this country is under the smallest obligation, moral or
other, so to arrange his legal relations to his business or to his property as to

enable the Inland Revenue to put the largest possible shovel into his stores.”

PMNUWINIINITINEN M sludundavesdiininwivedaaresuseing
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Lmﬁﬁgﬂuﬁ’mﬁuaﬂﬂa Duke of Westminster V IRC waw@f Ayrchire Pullman Motor
Services & Ritche v. IRC (oclow) Tradutu umstusuimdnnisvesnmsnaunana®
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FAm1nw Hand (udge Leamed Hand) ldnananemdnienliifeafunisnay
wannBe1nsliegnathaulaludfininwied Gregory v. Helvering daneldaainusianans
il viugfininw Leamed Hand finsnandmdnnissudeatunisvauninadoinslilu o
Temaseiiu nanie Tulemausn densnl exee Fadunsndnliidendsiinawaily
%uqmasai %qiuﬂsﬂaﬂ?quﬁizﬁﬂﬁ Gregory v. Helvering (owma) 9 HAnInw Hand 161
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1 Sol Picciotto. International Business Taxation: A Study in the Internationalization of Business

Regulation. (New York: Praeger, ocel) p. &
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“Anyone may arrange his affairs so that his taxes shall be as low
as possible; he is not bound to choose that pattern which best pays the
treasury. There is not even a patriotic duty to increase one's taxes.
Over and over again the Courts have said that there is nothing sinister
in so arranging affairs as to keep taxes as low as possible. Everyone
does it, rich and poor alike and all do right, for nobody owes any

public duty to pay more than the law demands.”

sion Wloasafidinisgrasalafdandntugdunisfiansanvesmagus
anfgoiiniiu onsnd ecme viuginnw Hand  Fadunislud@ininuluain
fandnil Aladnisnanmamdnnisludostinanianduderfuiuiindnnmdnnsluty
N5 IRl Gﬁqmﬂﬁwﬁwmwwaqmaqqqmt,maaw%’gal,u%mﬁ yulsnanlilaeneuniie

“The legal right of a taxpayer to decrease the amount of what
otherwise would be his taxes, or altogether avoid them, by means which the law

permits, cannot be doubted”
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Commissioner v. Mr. Newman &dluaifananddl viugiinnulanainenlilaedanseddny
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YMARTIN JMCMAHON,JR. LIVING WITH (AND DYING BY) THE CODIFIED ECONOMIC SUBSTANCE
DOCTRINE. University of Florida Legal Studies Research Paper No.2012-13. University of Florida Levin College of
Law. boeo p. &
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Charles Victor BROWN 1ana18emnuviunegaiIn A1snaunanni@enns
9199 Tax avoidance WWlunidsde “Taxation and the incentive to work” 771 “u188ans
o v d o | aNa [ o XY 19
nsgyilneYaUMENgMIY LHEaATIUINAINIENIzARIT s Iioad

Brian Amold & James R. Wilson ldnanyuuesaauiulisgiauiauls
WNEITUNITVAUNANNIEDINTO ULV IALTAIUNINEE19ATUAIULEN LA

“Tax avoidance is used (often as part of a phase such as “tax
avoidance scheme”) to connote tax minimization behavior that skirts the limits of
the law or that is in fact legally ineffective in reducing the taxpayer’s liability..........
The unacceptable reduction of a person’s tax liability that the tax legislation was

intended to cover but literally, for some reason, does not”

“Afined gafiiuned. o Yafin $018 annnd. (njame: dinfaninisiunissuians, beee) i oo
Over and over again courts have said that there is nothing sinister in so arranging one’s affairs as to keep taxes as
low as possible. Everybody does so, rich or poor; and all do right, for nobody owes any public duty to pay more
than the law demands: taxes are enforced exactions, not voluntary contributions. To demand more in the name
of morals is mere can’t.

v Charles Victor BROWN. Taxation and the incentive to work. (Oxford : Oxford University Press, eccen)

p. @mne — “Tax avoidance is the legal rearrangement of one’s affairs to minimize one’s tax liability”
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Frans Vanistendael 19nanifem1aninanuuesansuedunelIdaanunig

waunann1fonsvenelSlumisde Report of the Wine-Box Inquiry blo:a (owwe)
1811371 “Tax avoidance is behavior by the taxpayer that is aimed at reducing tax
liability, but that is found to be legally ineffective (perhaps because of an anti-abuse
doctrine or by construction of the tax law), although it does not constitute a criminal

offense.”

Barry Larking laina1afiemaiuningvesA1in vaunannisennsiilunisde
IBFD International Tax Glossary Uiﬂﬂgﬁdﬂ “For tax purpose, avoidance is a term used
to describe taxpayer behavior aimed at reducing tax liability which falls short of tax
evasion. While the expression may be used to refer to “acceptable” forms of
behavior, such as tax planning, or even abstention from consumption, it is more
often used in a pejorative sense to refer to something considered “Unacceptable”,
or “illegitimate”. In other words, tax avoidance is often within the letter of the law
but against the spirit of law. It generally contains elements of artificiality, e.g. as to
the legal form adopted, and may often vary form country to country, depending on
attitudes of government, courts and public opinion. Some jurisdiction appear not to
recognize the concept on the grounds either that behavior is legitimate or, if

”

N . . LRGY
illegitimate, that it constitutes evasion.
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Barry Larking (Editor).IBED International Tax Glossary. ¢ = edition revised. (Amsterdam: IBFD,boo&)

p. b&-mo
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AR IRC v. Willoughby (exwe) STC &«& at @oom

“The hallmark of tax avoidance of tax avoidance is that the

taxpayer reduces his liability to tax without incurring the economic
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consequences that Parliament intended to be suffered by any taxpayer
qualifying for such reduction in his tax liability. The hallmark of tax mitigation (tax
planning or tax minimization), on the other hand, is that the taxpayer takes
advantage of a fiscally attractive option afforded to him by the tax legislation,
and genuinely suffers the economic consequences that Parliament intended to
be suffered by those taking advantage of the option”
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