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# # 5785986934 : MAJOR LAWS

KEYWORDS: MONEY LAUNDERING / PREDICATE OFFENSES / PORNOGRAPHY / OBSCENE
BUTTRI  ROJANABURANON:  CRIMINALIZATION OF PORNOGRAPHY AND
OBSCENE MATERIALS AS A PREDICATE OFFENCE ACCORDING TO ANTI-MONEY
LAUNDERING ACT. ADVISOR: PROF.VIRAPHONG BOONYOBHAS, 184 pp.

Offences concerning obscene materials either in a form of adult or child
pornography are related to the concept of rights, liberty, public order and good
moral. The offences are committed through organized crime groups or transnational
organized crime groups whereby complicated schemes are applied in order to
commit the offences, which make it difficult to suppress such wrong-doing while at
the same time the crimes generate huge amount of income for the offender.
Committing such offences causes detrimental effect to the society, stability and
economy of the country. Moreover, those crimes are considered as victimless
crimes which render it difficult to seek any witness or evidence. The enforceability of
the current criminal measures of Thailand concerning those crimes are insufficient
and ineffective, especially the enforcement of physical sanctions on any properties
derived from committing such offence in a form of business trading. Consequently,
the numbers of the offenders are growing, the continuity of obscene materials and
illegal pornography offences being committed is consistent and the offender tends
to launder the income derived from such crimes in order to conceal illicit origin of

the assets and reused such fund as a capital for committing another offence.

Pursuant to the aforementioned reasons, to prevent the rights of the people
from being excessively effected by the enforcement of legal measures in the process
of preventing and suppressing acts of money laundering, it is appropriate that the
“offence relating to pornography and obscene materials and child pornography
conducted in a nature of business trading” shall be criminalized as one of the
predicate offences according to Anti-Money Laundering Act so that the measures
can be enforced and led to the effective and adequate enforcement of the

measures to prevent and suppress offences relating to obscene.
Field of Study: Laws Student's Signature

Academic Year: 2015 Advisor's Signature
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A (Convention on the Right of the Child
1990) ?falﬁiﬁﬁﬁﬁmumwwmamaaﬁﬁdw “\fin” Tute 1 Twanefs uywdnnauiiongsinid
18 ¥ Huwsiwussadfnmezreundiiunuiingranefldtuunidndu nuandumufians
FonFureseudygyrindnedvEidin 1ifensiussndiin wagdoamneauasiisafuidin
(Optional Protocol to the Convention on the Rights of the Children on the Sale of
Children, Child Prostitution and Child Pornography 2000) Tuda 2 (C) Falelsiedeny
AMUVINEYDIA1IN “Beatuneunnnsiin” TnenseliBnde dmunedi “nisinausla lne
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“paansueInsenlssu wsen1sazliamandnein J9asidulaedslaginiu faunnns

2 = 1 1Y) a a ' a g
ﬂamumamwmséﬂm QWIGUEJ IUNY ATATIUNITANDUYYYYULIIIYA, wnansusenaulasin1sfidusun

\iegauszmenuAalunsimusyuungyanelne Gos Ygmmginssuvesmwdludailneuudumeide, wi 14.

" Article 1 For the purposes of the present Convention, a child means every human being below the

age of eighteen years unless under the law applicable to the child, majority is attained earlier.

“ Art2 (Q of the Optional Protocol to the Convention on the Rights of the Children on the Sale of
Children, Child Prostitution and Child Pornography said “Child Pornography means any representation, by
whatever means, of a child engaged in real or simulated explicit sexual activities or any representation of the

sexual parts of a child for primarily sexual purposes.”
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" The Interpol said “Child pornography is the consequence of the exploitation or sexual abuse
perpetrated against a child. It can be defined as any means of depicting or promoting sexual abuse of a child,
including print and/or audio, centred on sex acts or the genital organs of children”
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** US Code Title 18 Section 2256 said “child pornography” means any visual depiction, including any

photograph, film, video, picture, or computer or computer-generated image or picture, whether made or
produced by electronic, mechanical, or other means, of sexual explicit conduct, where...
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«

FeouisansaenFuveseydyimednsin U a.f. 2000 (Optional Protocol to the

Convention on the Rights of the Children on the Sale of Children, Child Prostitution,

% Section 2 of the Law for Punishing Acts related to Child Prostitution and Child Pornography and for
Protection Children 1999 said “child pornography” means photos, videotapes and other visual materials which:

i. depict, in a way that can be recognizes visually, such a pose of a child relating to sexual intercourse
with or by the child; or

ii. depict, in a way that can be recognizes visually, such a pose of a child relating to the act of
touching genital organs, etc. of the child or of having the child touch someone else’s genital organs, etc. in order
to arouse or stimulate the viewer’s sexual desire; or

iii. depict, in a way that can be recognizes visually, such a pose of a child who is naked totally or

partially in order to arouse or stimulate the viewer’s sexual desire.
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INTERPOL” Paper presented at the International Conference Combating Child Pornography on the Internet,
Vienna, 29 September — 1 October 1999.

* Tauta \Jorina, "mmsmimuqmiaﬁwuﬁammLﬁﬂ," i 11.

5 a a o o o ' ) ' ao )
And e, sesdelnd uosdinulvl (nNganwe: van. LAY msa, 2543), wi 102.
36

Robert Burnett wagDavid P. Marshall, Web Theory (London: Routlege, 2003), p. 40-41.
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> Victor Shaw, "In a Time of Rappid Social Change : Orgamnized Crime in Asia and the Pacific,"

Intermational Journal of Social Inquiry 1 (2008): 29-46.
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> Convention on the Rights of the Child, November 20, 1989:

Article 34 — States Parties undertake to protect the child from all forms of sexual exploitation and
sexual abuse. For these purposes, States Parties shall in particular take all appropriate national, bilateral and
multilateral measures to prevent:

(@) The inducement or coercion of a child to engage in any unlawful sexual activity;
(b) The exploitative use of children in prostitution or other unlawful sexual practices;

(c) The exploitative use of children in pornographic performances and materials.
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% Convention on Cybercrime, November 23, 2001:
Article 9 — Offences related to child pornography
1. Each party shall adopt such legislative and other measures as may be necessary to
establish as criminal offences under its domestic law, when committed intentionally and
without right, the following conduct:
a. producing child pornography for the purpose of its distribution through a
computer system;
b. offering or making available child pornography through a computer system;
c.  distribution or transmitting child pornography through a computer system;
d. procuring child pornography through a computer system for oneself of for
another person;
e. possessing child pornography through a computer system or on a computer-
data storage medium
2. For the purpose of paragraph 1 above, the term “child pornography” shall include
pornographic material that visually depicts:
a. A minor engages in sexual explicit conduct;
b. A person appearing to be minor engaged in sexual explicit conduct;
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80 The United States Department of Justice, Citizen's Guide to U.S. Federal Law on Obscenity [Online].

16 November 2015. Available from http://www.justice.gov/criminal-ceos/citizens-guide-us-federal-law-obscenity
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39

suiulddndsaunifednlinnguunevesanigelusniazdedieshusznounsusiy 4
Usznns faziuarlionafioldidaundinaradudsiinngmane uwazinadilunisiiansanens
Wasulumugaadvvesdinuiiuasunadly wauisualvesnguunosesiltinguuiain

ansgosn wiwdulsswaniiddnmgaziuliannigossuyavesansodnifla vy

IS o

TAasn1nwnaeulavuad 1903199919 eATvaulnIialuseswesdearunazlulasuniny
AuAses naafe @ milidveuwadnialaen1suanianuAndiu MIne wasidewneaiu

139951 NANAz DU 09a NI ALADITNTAINUANSNLNAITIUNNTRAIS LY &

f1N19nseVIdInaInIanwaE AN T rusen A Aazdelndudaiunuazazlilasuaing

Y ) A A a 62

AuATEINLSTETsHYLY wazliodnludaRangrung
NAMINAURALAEITUFANUNDUIANTAN ANUATULIANES V18 T LANINY K30

wiinsganseunseuiioUusslevidiudy Fdoamnawaisin dnviedesnlufsativayunis

v
v o

o v J 14 63 v Y U ! Y1 U
ATENIPNNATINIY EﬂNWNUQ%l@iUIWUVI’N@WQJﬂWQQWLLﬁ%‘Uﬁ‘U maﬂanlmmgmmaamg

wuiiliinszvimeUsenislagduuaianualseleviandeaiunewiasiiniag

(%
[ U

fifedunnusznisuilafio AumNeues “GoalunauIaNsin” YaInNgNUIUEns Y

P

Yo way v o o = 64 v oA
TTgapliluaeanvaldnestssingluning 2256 (8) lnalvinununedn douansnin

In saufsguane Wawuddndaldans 3ale sUaw ammsuiiwes wse ANiNnTas1anse

USuusalagmauiiiges wouduiinnin Jeuaniadivlunsuiimesussdniulaneis

Y

: Thomas J. Smedinghoff, Online Law : The Spa's Legal Guide to Doing Business on the Internet (USA:

Addison-wesley Developers Press, 1996), pp. 308,320-321.

e The United States Department of Justice, Citizen's Guide to U.S. Federal Law on Child Pornography

[Online]. 16 November 2015. Available from http://www justice.gov/criminal-ceos/citizens-guide-us-federal-law-
child-pornography

Section 2256 (8) “child pornography” means any visual depiction, including any photograph, film,
video, picture, or computer or computer-generated image or picture, whether made or produced by electronic,
mechanical, or other means, of sexually explicit conduct, where—

(a) the production of such visual depiction involves the use of a minor engaging in sexually explicit
conduct;

(b) such visual depiction is a digital image, computer image, or computer-generated image that is, or
is indistinguishable from, that of a minor engaging in sexually explicit conduct; or

(c) such visual depiction has been created, adapted, or modified to appear that an identifiable

minor is engaging in sexually explicit conduct.
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> Parliamentary Information and Research Service, The Evolution of Pornography Law in Canada [Online].

16 November 2015. Available from http://www.parl.gc.ca/Content/LOP/researchpublications/843-e.pdf
* Section 163
(1) Every one commits an offence who
(a) makes, prints, publishes, distributes, circulates, or has in his possession for the purpose of
publication, distribution or circulation any obscene written matter, picture, model, phonograph record or other
thing whatever; or
(b) makes, prints, publishes, distributes, sells or has in his possession for the purpose of
publication, distribution or circulation a crime comic.
(2) Every one commits an offence who knowingly, without lawful justification or excuse,
(a) sells, exposes to public view or has in his possession for such a purpose any obscene written
matter, picture, model, phonograph record or other thing whatever;

(b) publicly exhibits a disgusting object or an indecent show;
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(c) offers to sell, advertises or publishes an advertisement of, or has for sale or disposal, any
means, instructions, medicine, drug or article intended or represented as a method of causing abortion or
miscarriage; or

(d) advertises or publishes an advertisement of any means, instructions, medicine, drug or article
intended or represented as a method for restoring sexual virility or curing venereal diseases or diseases of the
generative organs.

(3) No person shall be convicted of an offence under this section if the public good was served by
the acts that are alleged to constitute the offence and if the acts alleged did not extend beyond what served
the public good.

(4) For the purposes of this section, it is a question of law whether an act served the public good and
whether there is evidence that the act alleged went beyond what served the public good, but it is a question
of fact whether the acts did or did not extend beyond what served the public good.

(5) For the purposes of this section, the motives of an accused are irrelevant.

(6) [gnenidn 1993, c. 46, s. 1]

(7) In this section, “crime comic” means a magazine, periodical or book that exclusively or
substantially comprises matter depicting pictorially

(a) the commission of crimes, real or fictitious; or

(b) events connected with the commission of crimes, real or fictitious, whether occurring before or
after the commission of the crime.

(8) For the purposes of this Act, any publication a dominant characteristic of which is the undue
exploitation of sex, or of sex and any one or more of the following subjects, namely, crime, horror, cruelty and
violence, shall be deemed to be obscene.

°" Section 163.1

(1) In this section, “child pornography” means

(a) a photographic, film, video or other visual representation, whether or not it was made by
electronic or mechanical means,

(i) that shows a person who is or is depicted as being under the age of eighteen years and is

engaged in or is depicted as engaged in explicit sexual activity, or
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(i)) the dominant characteristic of which is the depiction, for a sexual purpose, of a sexual

organ or the anal region of a person under the age of eighteen years;

(b) any written material, visual representation or audio recording that advocates or counsels sexual
activity with a person under the age of eighteen years that would be an offence under this Act;

(c) any written material whose dominant characteristic is the description, for a sexual purpose, of
sexual activity with a person under the age of eighteen years that would be an offence under this Act; or

(d) any audio recording that has as its dominant characteristic the description, presentation or
representation, for a sexual purpose, of sexual activity with a person under the age of eighteen years that would
be an offence under this Act.

(2) Every person who makes, prints, publishes or possesses for the purpose of publication any child
pornography is guilty of an indictable offence and liable to imprisonment for a term of not more than 14 years
and to a minimum punishment of imprisonment for a term of one year.

(3) Every person who transmits, makes available, distributes, sells, advertises, imports, exports or
possesses for the purpose of transmission, making available, distribution, sale, advertising or exportation any child
pornography is guilty of an indictable offence and liable to imprisonment for a term of not more than 14 years
and to a minimum punishment of imprisonment for a term of one year.

(4) Every person who possesses any child pornography is guilty of

(a) an indictable offence and is liable to imprisonment for a term of not more than 10 years and to
a minimum punishment of imprisonment for a term of one year; or

(b) an offence punishable on summary conviction and is liable to imprisonment for a term of not
more than two years less a day and to a minimum punishment of imprisonment for a term of six months.

(4.1) Every person who accesses any child pornography is guilty of

(a) an indictable offence and is liable to imprisonment for a term of not more than 10 years and to
a minimum punishment of imprisonment for a term of one year; or

(b) an offence punishable on summary conviction and is liable to imprisonment for a term of not
more than two years less a day and to a minimum punishment of imprisonment for a term of six months.

(4.2) For the purposes of subsection (4.1), a person accesses child pornography who knowingly causes
child pornography to be viewed by, or transmitted to, himself or herself.

(4.3) If a person is convicted of an offence under this section, the court that imposes the sentence shall
consider as an aggravating factor the fact that the person committed the offence with intent to make a profit.

(5) It is not a defence to a charge under subsection (2) in respect of a visual representation that the
accused believed that a person shown in the representation that is alleged to constitute child pornography was
or was depicted as being eighteen years of age or more unless the accused took all reasonable steps to ascertain
the age of that person and took all reasonable steps to ensure that, where the person was eighteen years of age
or more, the representation did not depict that person as being under the age of eighteen years.

(6) No person shall be convicted of an offence under this section if the act that is alleged to constitute
the offence

(@) has a legitimate purpose related to the administration of justice or to science, medicine,
education or art; and

(b) does not pose an undue risk of harm to persons under the age of eighteen years.
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(7) For greater certainty, for the purposes of this section, it is a question of law whether any written
material, visual representation or audio recording advocates or counsels sexual activity with a person under the
age of eighteen years that would be an offence under this Act.

¢ Legal Services Commission of South Australia, Pornography [Online]. 16 November 2015. Available
from http://www.lawhandbook.sa.gov.au/ch12s07s02s01.php#Ch110Se266760

69

Summary _ Offences Act 1953, [Online]. 16 November 2015. Available  from
https://www.legislation.sa.gov.au/LZ/C/A/SUMMARY%200FFENCES9%20ACT%201953/CURRENT/1953.55.UN.PDF

® “Section 63 A person who—
(@) produces, or takes any step in the production of, child exploitation material knowing of its
pornographic nature; or
(b) disseminates, or takes any step in the dissemination of, child exploitation material knowing
of its pornographic nature,

is guilty of an offence.

Section 63A — Possession of child exploitation material
(1) A person who—
(@) s in possession of child exploitation material knowing of its pornographic nature; or
(b) intending to obtain access to child exploitation material, obtains access
to child exploitation material or takes a step towards obtaining access to child exploitation material,

is guilty of an offence...”
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' “Section 33(1)
Indecent material means material that is, in whole or in part, of an indecent, immoral or obscene
nature;
Offensive material means material-
(@) Of which the subject matter is or includes-
(M Violence or cruel; or
(i) The manufacture, acquisition, supply or use of instruments of violence or cruel; or
(i) The manufacture, acquisition, supply, administration or use of drugs; or
(iv)  Instruction in crime; or
(v)  Revolting or abhorrent phenomena; and
(b)  Which would cause serious and general offence amongst reasonable adult member of the
community...”
" "Section 62 “child exploitation material" means material—
(a) that—
(i) describes or depicts a child under, or apparently under, the age of 17 years engaging in sexual activity;
or
(i) consists of, or contains, the image of (or what appears to be the image of) a child under, or apparently
under, the age of 17 years, or of the bodily parts of such a child, or in the production of which such a child has been or

appears to have been involved; and
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