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# # 5686279034 : MAJOR FINANCE AND TAX LAWS
KEYWORDS: DERIVATIVE ACTION / DERIVATIVE CLAIM / SHAREHOLDER RIGHT / LISTED COMPANY / MINORITY
SHAREHOLDER / FIDUCIARY DUTIES / DERIVATIVE SUIT
ITTHIWUT SAENGRATANADEJ: Derivative actions in respect of listed companies. ADVISOR: ASSISTANT
PROFESSOR PATANAPORN KOWPATANAKIT, Ph.D., 277 pp.

Both public company limited and securities laws provide that a shareholder of a listed company has
rights to bring a derivative action against a director on behalf of a listed company in order to claim for
compensations from a director where there is a breach of director’s duties, to persuade an order of the court to
abort the actions that may cause damage to the company, or to dismiss the director from the position, including
to restore undue gain from the director. However, there is very few derivative actions in Thailand. This indicates
that the derivative action is known by a limited number of Thai people, and that there are impediments to

enforce the derivative actions and proceedings.

Therefore, the main objectives of this thesis were to examine the derivative action’s criteria and
impediments in respect of a listed company, including the study of laws and judgments related to the derivative
action in England and Delaware State, the United State of America. The writer had come up with the following 4

recommendations:

First, the basis of shares and number of shares under a derivative action should be specified suitably
to the nature of shares in a listed company which is multitudinous and has liquidity in trading. It is suggested that
the suitable basis is paid-up capital, and a five-percent of paid-up capital is not practical to all listed companies.

More capital the listed company has, less percentage should be applied.

Second, it should not prescribe that the shareholder shall hold shares, where there is a breach of

director’s duties, in order to bring a derivative action because shares of a listed company have liquidity in trading.

Third, where a listed company brings an action in bad faith and fails to prosecute a claim diligently, a
shareholder should have right to continue the proceeding in substitution of the listed company when the
proceeding is prosecuted by the listed company and can be brought as a derivative action. In addition, where the
prior shareholder brings an action in bad faith and fails to prosecute a claim diligently, or the prior shareholder
lacks of qualification or ability of being a shareholder or has a significant drawback in proceeding without proper
reason, the other shareholders should have right to continue the proceeding in substitution of the prior
shareholder who brings the derivative action. This is for the benefits of the company and overall shareholders,

and to achieve the objective of a derivative action under the laws.

Last but not least, where the court makes a judgment in favor of a complaint or a request of a
shareholder, the court should have authority to order a listed company to make payments in respect of
proceeding to the shareholder who brings a derivative action. This is because the derivative action is the
company’s right. It would be unfair to the shareholder if the payment responsibility falls into the shareholder’s
hands because the benefits and compensations belong to the company; meanwhile, the shareholder only

receives indirect benefits from the action arose.

Field of Study: Finance and Tax Laws Student's Signature ..

Academic Year: 2016 Advisor's Signature
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®! « there should be a new derivative procedure with more modern, flexible and

accessible criteria for determining whether a shareholder can pursue an action...” I‘Uifﬂ@

Commission, L., Shareholder Remedies (Law Commission Report No. 246), para 6.15.

* Victor Joffe QC et al,, Minority Shareholders: Law, Practice, and Procedure, ed. 4 (New
York: Oxford University Press, 2011).

? aunguaneaeuseuasiagldf1in derivative action wiilefinisUinydi@lu Companies Act
2006 2gl4A131 derivative claim

* Section 260 of the Companies Act 2006

“Derivative claims

(1) This Chapter applies to proceedings in England and Wales or Northern Ireland

by a member of a company—
(a) in respect of a cause of action vested in the company, and

(b) seeking relief on behalf of the company.
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This is referred to in this Chapter as a “derivative claim”.

) A derivative claim may only be brought—
(a) under this Chapter, or
(b) in pursuance of an order of the court in proceedings under section 994

(proceedings for protection of members against unfair prejudice).

(3) A derivative claim under this Chapter may be brought only in respect of a
cause of action arising from an actual or proposed act or omission involving negligence, default,
breach of duty or breach of trust by a director of the company.

The cause of action may be against the director or another person (or both).
(4) It is immaterial whether the cause of action arose before or after the person

seeking to bring or continue the derivative claim became a member of the company.

(5) For the purposes of this Chapter—
(a) “director” includes a former director;
(b) a shadow director is treated as a director; and
(@, references to a member of a company include a person who is not a member

but to whom shares in the company have been transferred or transmitted by operation of law.”
® QC et al., Minority Shareholders: Law, Practice, and Procedure. para 3.21.

* David Kershaw, Company Law in Context: Text and Materials. p. 601.
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*" & lesini v. Westrip Holding Ltd [2010] AWl ER (D) 10 at [73] Lewison J observed that “the
new code has replaced the common law derivative action”.

% QC et al., Minority Shareholders: Law, Practice, and Procedure.

* David Kershaw, Company Law in Context: Text and Materials.

” Department of Trade and Industry, "Companies Act 2006 Explanatory Notes," [Online]
Accessed: 12 December. Available from: http://www.legislation.gov.uk/ukpga/2006/46/notes/data.pdf,

para 491.
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* Section 260 (3) of the Companies Act 2006

“Derivative claims

(3) A derivative claim under this Chapter may be brought only in respect of a
cause of action arising from an actual or proposed act or omission involving negligence, default,
breach of duty or breach of trust by a director of the company.

The cause of action may be against the director or another person (or both).

* Section 174 of the Companies Act 2006

“Duty to exercise reasonable care, skill and diligence

(1) A director of a company must exercise reasonable care, skill and diligence.

) This means the care, skill and diligence that would be exercised by a
reasonably diligent person with—

(a) the general knowledge, skill and experience that may reasonably be
expected of a person carrying out the functions carried out by the director in relation to the
company, and

(b) the general knowledge, skill and experience that the director has.”
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” Section 171 of the Companies Act 2006

“Duty to act within powers

A director of a company must—

(a) act in accordance with the company's constitution, and

(b) only exercise powers for the purposes for which they are conferred.”

” Kershaw, D., Company Law in Context: Text and Materials, pp. 609-610.

* Section 112 of the Companies Act 2006

“The members of a company

(1) The subscribers of a company’s memorandum are deemed to have agreed to
become members of the company, and on its registration become members and must be

entered as such in its register of members.
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) Every other person who agrees to become a member of a company, and
whose name is entered in its register of members, is a member of the company.”
* Section 260 (5) () of the Companies Act 2006

“Derivative claims

(5) For the purposes of this Chapter—

(c) references to a member of a company include a person who is not a member but to
whom shares in the company have been transferred or transmitted by operation of law.”

g Department of Trade and Industry, "Companies Act 2006 Explanatory Notes," [Online]
Accessed: 12 December. Available from: http://www.legislation.gov.uk/ukpga/2006/46/notes/data.pdf,
para 494.

* Section 260 (4) of the Companies Act 2006

“Derivative claims
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(4) It is immaterial whether the cause of action arose before or after the person

seeking to bring or continue the derivative claim became a member of the company.
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” Section 250 of the Companies Act 2006

““Director”

In the Companies Acts “director” includes any person occupying the position of director,
by whatever name called.”

"% Section 251 of the Companies Act 2006

““Shadow director”

(1) In the Companies Acts “shadow director”, in relation to a company, means a
person in accordance with whose directions or instructions the directors of the company are
accustomed to act.

2 A person is not to be regarded as a shadow director by reason only that the
directors act on advice given by him in a professional capacity.

(3 A body corporate is not to be regarded as a shadow director of any of its
subsidiary companies for the purposes of—

Chapter 2 (general duties of directors),
Chapter 4 (transactions requiring members' approval), or
Chapter 6 (contract with sole member who is also a director),

by reason only that the directors of the subsidiary are accustomed to act in accordance

with its directions or instructions.”
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' David Kershaw, Company Law in Context: Text and Materials. p. 611.

o Department of Trade and Industry, "Companies Act 2006 Explanatory Notes," [Online]
Accessed: 12 December. Available from: http://www.legislation.gov.uk/ukpga/2006/46/notes/data.pdf,
para 494.

‘% @ lesini v. Westrip Holdings Ltd [2010] All ER (D) 108 at [75]
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"% Section 261 of the Companies Act 2006

“Application for permission to continue derivative claim

(1) A member of a company who brings a derivative claim under this Chapter must
apply to the court for permission (in Northern Ireland, leave) to continue it.

2) If it appears to the court that the application and the evidence filed by the

applicant in support of it do not disclose a prima facie case for giving permission (or leave), the

court—
(a) must dismiss the application, and
(b) may make any consequential order it considers appropriate.
(3) If the application is not dismissed under subsection (2), the court—
(a) may give directions as to the evidence to be provided by the company,
and
(b) may adjourn the proceedings to enable the evidence to be obtained.
4) On hearing the application, the court may—
(a) give permission (or leave) to continue the claim on such terms as it
thinks fit,

(b) refuse permission (or leave) and dismiss the claim, or
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(@, adjourn the proceedings on the application and give such directions as it
thinks fit.”

. Department of Trade and Industry, "Companies Act 2006 Explanatory Notes," [Online]
Accessed: 12 December. Available from: http://www.legislation.gov.uk/ukpga/2006/46/notes/data.pdf,
para 495.

" David Kershaw, Company Law in Context: Text and Materials. p. 612.

" 57 lesini v. Westrip Holdings Ltd [2010] All ER (D) 108 at [78]

1 Department of Trade and Industry, "Companies Act 2006 Explanatory Notes," [Online]
Accessed: 12 December. Available from: http://www.legislation.gov.uk/ukpga/2006/46/notes/data.pdf,
para 495.

** David Kershaw, Company Law in Context: Text and Materials. p. 612.
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"2 Section 263 of the Companies Act 2006
“Whether permission to be given
(1) The following provisions have effect where a member of a company applies for
permission (in Northern Ireland, leave) under section 261 or 262.
2) Permission (or leave) must be refused if the court is satisfied—
(a) that a person acting in accordance with section 172 (duty to promote the
success of the company) would not seek to continue the claim, or
(b) where the cause of action arises from an act or omission that is yet to occur,
that the act or omission has been authorised by the company, or
(c) where the cause of action arises from an act or omission that has already
occurred, that the act or omission—
(i) was authorised by the company before it occurred, or
(i) has been ratified by the company since it occurred.
(3) In considering whether to give permission (or leave) the court must take into
account, in particular—
(a) whether the member is acting in good faith in seeking to continue the
claim;
(b) the importance that a person acting in accordance with section 172
(duty to promote the success of the company) would attach to continuing it;
(c) where the cause of action results from an act or omission that is yet to
occur, whether the act or omission could be, and in the circumstances would be likely to be—
(i) authorised by the company before it occurs, or
(ii) ratified by the company after it occurs;
(d) where the cause of action arises from an act or omission that has
already occurred, whether the act or omission could be, and in the circumstances would be
likely to be, ratified by the company;

(e) whether the company has decided not to pursue the claim;
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" whether the act or omission in respect of which the claim is brought
gives rise to a cause of action that the member could pursue in his own right rather than on
behalf of the company.

4) In considering whether to give permission (or leave) the court shall have
particular regard to any evidence before it as to the views of members of the company who
have no personal interest, direct or indirect, in the matter.

©) The Secretary of State may by regulations—

(a) amend subsection (2) so as to alter or add to the circumstances in
which permission (or leave) is to be refused;

(b) amend subsection (3) so as to alter or add to the matters that the
court is required to take into account in considering whether to give permission (or leave).

(6) Before making any such regulations the Secretary of State shall consult
such persons as he considers appropriate.

(7) Resulations under this section are subject to affirmative resolution

procedure.”
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' Section 172 of the Companies Act 2006

“Duty to promote the success of the company

(1) A director of a company must act in the way he considers, in good faith, would
be most likely to promote the success of the company for the benefit of its members as a

whole, and in doing so have regard (amongst other matters) to—

(a) the likely consequences of any decision in the long term,
(®) the interests of the company's employees,
(c) the need to foster the company's business relationships with suppliers,

customers and others,

(d) the impact of the company's operations on the community and the
environment,

(e) the desirability of the company maintaining a reputation for high
standards of business conduct, and

) the need to act fairly as between members of the company.

2) Where or to the extent that the purposes of the company consist of or include
purposes other than the benefit of its members, subsection (1) has effect as if the reference to
promoting the success of the company for the benefit of its members were to achieving those
purposes.

(3) The duty imposed by this section has effect subject to any enactment or rule
of law requiring directors, in certain circumstances, to consider or act in the interests of creditors

of the company.”
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e Department of Trade and Industry, "Companies Act 2006 Explanatory Notes," [Online]
Accessed: 12 December. Available from: http://www.legislation.gov.uk/ukpga/2006/46/notes/data.pdf,
para 325.

" David Kershaw, Company Law in Context: Text and Materials. p. 613.
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' Section 180 of Companies Act 2006

“Consent, approval or authorisation by members

(1) In a case where—

(a) section 175 (duty to avoid conflicts of interest) is complied with by
authorisation by the directors, or

(®) section 177 (duty to declare interest in proposed transaction or arrangement) is
complied with, the transaction or arrangement is not liable to be set aside by virtue of any

common law rule or equitable principle requiring the consent or approval of the members of
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the company.
This is without prejudice to any enactment, or provision of the company's
constitution, requiring such consent or approval.

) The application of the general duties is not affected by the fact that the case
also falls within Chapter 4 (transactions requiring approval of members), except that where that
Chapter applies and—

(a) approval is given under that Chapter, or

(b) the matter is one as to which it is provided that approval is not needed, it is
not necessary also to comply with section 175 (duty to avoid conflicts of interest) or section 176
(duty not to accept benefits from third parties).

(3) Compliance with the general duties does not remove the need for approval
under any applicable provision of Chapter 4 (transactions requiring approval of members).

(4 The general duties—

(a) have effect subject to any rule of law enabling the company to give authority,
specifically or generally, for anything to be done (or omitted) by the directors, or any of them,
that would otherwise be a breach of duty, and

(®) where the company's articles contain provisions for dealing with conflicts of
interest, are not infringed by anything done (or omitted) by the directors, or any of them, in
accordance with those provisions.

(5) Otherwise, the general duties have effect (except as otherwise provided or the
context otherwise requires) notwithstanding any enactment or rule of law.”

! Section 175 of Companies Act 2006

“Duty to avoid conflicts of interest

(1) A director of a company must avoid a situation in which he has, or can have, a
direct or indirect interest that conflicts, or possibly may conflict, with the interests of the

company.
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2) This applies in particular to the exploitation of any property, information or
opportunity (and it is immaterial whether the company could take advantage of the property,
information or opportunity).

(3) This duty does not apply to a conflict of interest arising in relation to a

transaction or arrangement with the company.

(4 This duty is not infringed—

(a) if the situation cannot reasonably be regarded as likely to give rise to a conflict of
interest; or

(b) if the matter has been authorised by the directors.

(5) Authorisation may be given by the directors—

(a) where the company is a private company and nothing in the company's

constitution invalidates such authorisation, by the matter being proposed to and authorised by
the directors; or

(b) where the company is a public company and its constitution includes provision
enabling the directors to authorise the matter, by the matter being proposed to and authorised
by them in accordance with the constitution.

(6) The authorisation is effective only if—

(a) any requirement as to the quorum at the meeting at which the matter is
considered is met without counting the director in question or any other interested director, and

(b) the matter was agreed to without their voting or would have been agreed to if
their votes had not been counted.

(7) Any reference in this section to a conflict of interest includes a conflict of
interest and duty and a conflict of duties.”

# Section 239 of Companies Act 2006

“Ratification of acts of directors
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(1) This section applies to the ratification by a company of conduct by a director
amounting to negligence, default, breach of duty or breach of trust in relation to the company.

©) The decision of the company to ratify such conduct must be made by
resolution of the members of the company.

3) Where the resolution is proposed as a written resolution neither the director (if
a member of the company) nor any member connected with him is an eligible member.

(4) Where the resolution is proposed at a meeting, it is passed only if the
necessary majority is obtained disregarding votes in favour of the resolution by the director (if a
member of the company) and any member connected with him. This does not prevent the
director or any such member from attending, being counted towards the quorum and taking

part in the proceedings at any meeting at which the decision is considered.

(5) For the purposes of this section—
(a) “conduct” includes acts and omissions;
(b) “director” includes a former director;
(c) a shadow director is treated as a director; and
(d) in section 252 (meaning of “connected person”), subsection (3) does

not apply (exclusion of person who is himself a director).
(6) Nothing in this section affects—
(a) the validity of a decision taken by unanimous consent of the members
of the company, or
(b) any power of the directors to agree not to sue, or to settle or release a
claim made by them on behalf of the company.
(7) This section does not affect any other enactment or rule of law imposing
additional requirements for valid ratification or any rule of law as to acts that are incapable of
being ratified by the company.”

'# Section 252 of Companies Act 2006
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nws (written resolution)

“Persons connected with a director

(1) This section defines what is meant by references in this Part to a person being
“connected” with a director of a company (or a director being “connected” with a person).

) The following persons (and only those persons) are connected with a director

of a company—

(a) members of the director's family (see section 253);

(b) a body corporate with which the director is connected (as defined in
section 254);

(c) a person acting in his capacity as trustee of a trust—

(i) the beneficiaries of which include the director or a person who by
virtue of paragraph (a) or (b) is connected with him, or
(i) the terms of which confer a power on the trustees that may be
exercised for the benefit of the director or any such person, other than a trust for the purposes
of an employees' share scheme or a pension scheme;
(d) a person acting in his capacity as partner—
() of the director, or
(i) of a person who, by virtue of paragraph (a), (b) or (c), is connected
with that director;
(e) a firm that is a legal person under the law by which it is governed and
in which—
(i) the director is a partner,
(i) a partner is a person who, by virtue of paragraph (a), (b) or (c) is
connected with the director, or
(iii) a partner is a firm in which the director is a partner or in which there
is a partner who, by virtue of paragraph (a), (b) or (c), is connected with the director.
3) References in this Part to a person connected with a director of a company do

not include a person who is himself a director of the company.”
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**? David Kershaw, Company Law in Context: Text and Materials. p. 624.
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“Whether permission to be given
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(3) In considering whether to give permission (or leave) the court must take into
account, in particular—

(a) whether the member is acting in good faith in seeking to continue the
claim;

(b) the importance that a person acting in accordance with section 172
(duty to promote the success of the company) would attach to continuing it;

(c) where the cause of action results from an act or omission that is yet to
occur, whether the act or omission could be, and in the circumstances would be likely to be—

(i) authorised by the company before it occurs, or
(i) ratified by the company after it occurs;

(d) where the cause of action arises from an act or omission that has
already occurred, whether the act or omission could be, and in the circumstances would be
likely to be, ratified by the company;

(e) whether the company has decided not to pursue the claim;

) whether the act or omission in respect of which the claim is brought
gives rise to a cause of action that the member could pursue in his own right rather than on
behalf of the company.

4) In considering whether to give permission (or leave) the court shall have
particular regard to any evidence before it as to the views of members of the company who

have no personal interest, direct or indirect, in the matter.

»
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** Section 262 of the Companies Act 2006

“Application for permission to continue claim as a derivative claim

(1) This section applies where—
(a) a company has brought a claim, and
(b) the cause of action on which the claim is based could be pursued as a

derivative claim under this Chapter.
) A member of the company may apply to the court for permission (in Northern
Ireland, leave) to continue the claim as a derivative claim on the ground that—
(a) the manner in which the company commenced or continued the claim

amounts to an abuse of the process of the court,

(b) the company has failed to prosecute the claim diligently, and
(c) it is appropriate for the member to continue the claim as a derivative
claim.
3) If it appears to the court that the application and the evidence filed by the

applicant in support of it do not disclose a prima facie case for giving permission (or leave), the
court—
(a) must dismiss the application, and

(b) may make any consequential order it considers appropriate.
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(4) If the application is not dismissed under subsection (3), the court—
(a) may give directions as to the evidence to be provided by the company,
and
(b) may adjourn the proceedings to enable the evidence to be obtained.
©) On hearing the application, the court may—
(a) give permission (or leave) to continue the claim as a derivative claim

on such terms as it thinks fit,
(b) refuse permission (or leave) and dismiss the application, or
(c) adjourn the proceedings on the application and give such directions as
it thinks fit.”
i Industry, D. o. T. a., "Companies Act 2006 Explanatory Notes.", para 496.

* David Kershaw, Company Law in Context: Text and Materials. p. 628.
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" Section 264 of the Companies Act 2006

“Application for permission to continue derivative claim brought by another member

(1) This section applies where a member of a company (“the claimant”)—
(a) has brought a derivative claim,
(b) has continued as a derivative claim a claim brought by the company, or

(c) has continued a derivative claim under this section.



163

=

€

a a v =)
UHDIARLNUUTEN 3D

N
o}
ho) )
=b.
ey
©
-

(2) aRfUIEVTleAfesuAdiouluddniuad

UWUUTENAIUNIATT 262 %130

4 a a

(3) aAnsidfevududAnduafunuuTEnlesnain

N15509VDANULINST 264 MUNTAN (1) kay (2) AINA

) Another member of the company (“the applicant”) may apply to the court for
permission (in Northern Ireland, leave) to continue the claim on the ground that—
(a) the manner in which the proceedings have been commenced or

continued by the claimant amounts to an abuse of the process of the court,

(b) the claimant has failed to prosecute the claim diligently, and
(@, it is appropriate for the applicant to continue the claim as a derivative
claim.
(3) If it appears to the court that the application and the evidence filed by the

applicant in support of it do not disclose a prima facie case for giving permission (or leave), the

court—
(a) must dismiss the application, and
(b) may make any consequential order it considers appropriate.
(4) If the application is not dismissed under subsection (3), the court—
(a) may give directions as to the evidence to be provided by the company,
and
(b) may adjourn the proceedings to enable the evidence to be obtained.
®) On hearing the application, the court may—
(a) give permission (or leave) to continue the claim on such terms as it
thinks fit,
®) refuse permission (or leave) and dismiss the application, or
(c) adjourn the proceedings on the application and give such directions as

it thinks fit.”
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e Department of Trade and Industry, "Companies Act 2006 Explanatory Notes," [Online]
Accessed: 12 December. Available from: http://www.legislation.gov.uk/ukpga/2006/46/notes/data.pdf,
para 503.
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Department of Trade and Industry, "Companies Act 2006 Explanatory Notes,"
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permission to continue derivative claim

" Section 261: Application for permission to continue derivative claim
495.This clause provides that, once proceedings have been brought, the member is
required to apply to the court for permission to continue the claim. This reflects the current
procedure in England and Wales under the Civil Procedure Rules. The applicant is required

to establish a prima facie case for the grant of permission, and the court will consider the
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issue on the basis of his evidence alone without requiring evidence to be filed by the
defendant. The court must dismiss the application at this stage if what is filed does not
show a prima facie case, and it may make any consequential order that it considers
appropriate (for example, a costs order or a civil restraint order against the applicant). If the
application is not dismissed, the court may direct the company to provide evidence and, on
hearing the application, may grant permission, refuse permission and dismiss the claim, or
adjourn the proceedings and give such directions as it thinks fit. This will enable the courts
to dismiss unmeritorious claims at an early stage without involving the defendants or the
company.”
i’lEJazLasJﬂUi’mgmu http://www.legislation.gov.uk/ukpga/2006/46/notes/division/9/2/1/2
* Jesini v. Westrip Holdings Ltd [2010] All ER (D) 108 at [125]. In Stainer v Lee [2010] EWHC
1539 (Ch) at 56 Roth J similarly observed that: 'l think [Wallersteiner v Moir (No 2)] is clear
authority that a shareholder who receives the sanction of the court to proceed with a derivative
action should normally be indemnified as to his reasonable costs by the company for the benefit
of which the action would accrue.'

ot Stainer v Lee [2010]
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" Rule 23.1 of Rules of the Court of Chancery of the State of Delaware

“Derivative actions by shareholders.

(a) In a derivative action brought by one or more shareholders or members to
enforce a right of a corporation or of an unincorporated association, the corporation or
association having failed to enforce a right which may properly be asserted by it, the complaint
shall allege that the plaintiff was a shareholder or member at the time of the transaction of
which the plaintiff complains or that the plaintiff's share or membership thereafter devolved on

the plaintiff by operation of law. The complaint shall also allege with particularity the efforts, if
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any, made by the plaintiff to obtain the action the plaintiff desires from the directors or
comparable authority and the reasons for the plaintiff's failure to obtain the action or for not

making the effort.
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Aansnszinauiiaubasulauiulagnaveinguuislunengs a1uuInsT 327 989

! Section 327 of Delaware Code

“Stockholder's derivative action; allegation of stock ownership.

In any derivative suit instituted by a stockholder of a corporation, it shall be averred in
the complaint that the plaintiff was a stockholder of the corporation at the time of the
transaction of which such stockholder complains or that such stockholder's stock thereafter
devolved upon such stockholder by operation of law.”

" Balotti and Finkelstein, The Delaware Law of Business Corportaions and Business
Organization, § 13.7 (1995) (the following persons, among others, have a sufficient equitable
interest in stock to be able to maintain a derivative suit: executors, administrators of estates,
sholders of an expectant legacy enforceable in equity after a testators death, and an ex-with

whose interest in stock was required to be conveys to her by her ex-husband after six year). 919

fislu Ralph C. Ferrara, Shareholder Derivative Litigation: Besieging the Board (United State of

America: Law Journal Press, 2017), Chapter 4.08.
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WoNATUIUNTYQYARINLINTY 327 299 Delaware Code

LLaxﬂQ‘ﬁaﬁ 23.1"** 4094 Rules of the Court of Chancery of the State of Delaware QLU

' Rule 23.1 of Rules of the Court of Chancery of the State of Delaware

“Derivative actions by shareholders.

(a) In a derivative action brought by one or more shareholders or members to
enforce a right of a corporation or of an unincorporated association, the corporation or
association having failed to enforce a right which may properly be asserted by it, the complaint
shall allege that the plaintiff was a shareholder or member at the time of the transaction of
which the plaintiff complains or that the plaintiff's share or membership thereafter devolved on
the plaintiff by operation of law. The complaint shall also allege with particularity the efforts, if
any, made by the plaintiff to obtain the action the plaintiff desires from the directors or
comparable authority and the reasons for the plaintiff's failure to obtain the action or for not
making the effort.

" Rule 23.1 of Rules of the Court of Chancery of the State of Delaware

“Derivative actions by shareholders.

(a) In a derivative action brought by one or more shareholders or members to
enforce a right of a corporation or of an unincorporated association, the corporation or
association having failed to enforce a right which may properly be asserted by it, the complaint
shall allege that the plaintiff was a shareholder or member at the time of the transaction of
which the plaintiff complains or that the plaintiff's share or membership thereafter devolved on
the plaintiff by operation of law. The complaint shall also allege with particularity the efforts, if

any, made by the plaintiff to obtain the action the plaintiff desires from the directors or



181

] Ya a a

a3 undyg@landnlidauingieriuinuunaglddnsdesnfunuuienla naifie

v Yo a = a o % I 1% - - i A a |
uaﬂﬁnﬂmm'ﬂ]%i%amﬁﬁ@Qﬂ@LW]‘U'U?U‘V] %GIENL‘IJIJL?]WJEJWJUWJEJGEJVW@Eﬂwumzw,ﬂmL‘WJLLW

U

o = Ya a =3 14

nsilesadnaninadlilude 1. dreduua giveldansilosnfunuuieniazdosdioruegly
waugduioInfunuusnsoranis auduiusingludidadevesaialuaf  Schoon v.
Smith, 953 A.2d 196, 200 (Del. 2008) Farmaduiunazmaginilaitadeenileaiiosainy

HosrRunuusemduiisinssunis uadlladugieiuvesuien

3. sfoaludvasiuniatiofustnaanssaziinInuaLIe
luvuzniamauiin1siosafaundtaziardnduvasria (contemporaneous

ownership)

[ [

malunasginawasliidadennamdnliin gildansosnd

'
a a

wnuusEnarseaduidveiunieiouegnaonssezaniauaial luvae N AWALKINIg

[
IS 2

Wosafauninesfiddaduvesaadandninadiquandiludeliunddnluuiudn
“contemporaneous ownership” AaunUsINglu Af Lewis v. Anderson, 477 A.2d 1040,

1049 (Del. 1984) wazAR Brambles USA, Inc., 731 F. Supp. at 648
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Tumd Strategic Asset Mgmt., Inc. v. Nicholson, 2004 WL 2847875, at *3 (Del Ch. Nov.
30, 2004) TaglunAf Strategic Asset Mgmt., Inc. v. Nicholson %ﬁmqﬂizaﬂﬁ“uaﬂmiﬁ’mum
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comparable authority and the reasons for the plaintiff's failure to obtain the action or for not

making the effort.
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Schreiber v. Carney, -17- 447 A.2d 17, 21 (Del. Ch. 1982) AR Lewis v. Anderson, 477
A.2d 1040, 1047 (Del. 1982) AR Lewis v. Ward, 852 A.2d 896, 904 (Del. 2004) uazAf

Countrywide Fin. Corp. Deriv. Litig., 581 F. Supp. 2d 650, 653 (D. Del. 2008)
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100 Seth Aronson et al., Shareholder Derivative Actions: From Cradle to Grave (New York:

Alacra Store, 2009). p.10.
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" A Schreiber v. Bryan, 396 A.2d 717 (Del. 1971). wagAR Levien v. Sinclair Oil Corp., 261

A.2d 911 (Del. Ch. 1969).
g Maclary v. Pleasant Hills Inc., 109 A.2d 830, 833-834 (Del. Ch. 1954) (when the board
authorized the issuance of shares of a corporation, the transaction was not complete until the
certificates were actually issued). ©19f9lu Ralph C. Ferrara, Shareholder Derivative Litigation:
Besieging the Board (United State of America: Law Journal Press, 2017). Chapter 4.08.

% Balotti and Finkelstein, The Delaware Law of Corportaions and Business Organizations, §
13.7 (1993) $adidlu Beadieniy, Chapter 4.08.
" 6% Brambles USA, Inc. v. Blocker, 731 F. Supp. 643 (D. Del. 1990)
" @f Ensign Corp. v. Interlogic Trace, Inc., 1990 U.S. Dist. LEXIS 17147, at *7 (S.D.N.Y. Dec.

19, 1990).
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Usglovivesdiovunmunegiadusssuiasivingau el audevued Rule 23.1  of Rules

of the Court of Chancery of The State of Delaware " ¢

" Ettridge v. TSI Group, Inc., 314 Md. 32, 548 A.2d 813, 817 (Md. Spec. App. 1988).

"? Rule 23.1 of Rules of the Court of Chancery of The State of Delaware

“Derivative actions by shareholders.

(a) In a derivative action brought by one or more shareholders or members to enforce a
richt of a corporation or of an unincorporated association, the corporation or association having
failed to enforce a right which may properly be asserted by it, the complaint shall allege that
the plaintiff was a shareholder or member at the time of the transaction of which the plaintiff
complains or that the plaintiff's share or membership thereafter devolved on the plaintiff by
operation of law. The complaint shall also allege with particularity the efforts, if any, made by
the plaintiff to obtain the action the plaintiff desires from the directors or comparable authority
and the reasons for the plaintiff's failure to obtain the action or for not making the effort.

(b) Each person seeking to serve as a representative plaintiff on behalf of a corporation or
unincorporated association pursuant to this Rule shall file with the Register in Chancery an
affidavit stating that the person has not received, been promised or offered and will not accept
any form of compensation, directly or indirectly, for prosecuting or serving as a representative

party in the derivative action in which the person or entity is a named party except (i) such fees,
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costs or other payments as the Court expressly approves to be paid to or on behalf of such
person, or (i) reimbursement, paid by such person's attorneys, of actual and reasonable out-of-
pocket expenditures incurred directly in connection with the prosecution of the action. The
affidavit required by this subpart shall be filed within 10 days after the earliest of the affiant
filing the complaint, filing a motion to intervene in the action or filing a motion seeking
appointment as a representative party in the action. An affidavit provided pursuant to this
subpart shall not be construed to be a waiver of the attorney-client privilege.

(c) The action shall not be dismissed or compromised without the approval of the Court,
and notice by mail, publication or otherwise of the proposed dismissal or compromise shall be
given to shareholders or members in such manner as the Court directs; except that if the
dismissal is to be without prejudice or with prejudice to the plaintiff only, then such dismissal
shall be ordered without notice thereof if there is a showing that no compensation in any form
has passed directly or indirectly from any of the defendants to the plaintiff or plaintiff's attorney
and that no promise to give any such compensation has been made. At the time that any party
moves or otherwise applies to the Court for approval of a compromise of all or any part of a
derivative action, each representative plaintiff in such action shall file with the Register in
Chancery a further affidavit in the form required by subpart (b) of this rule.

(d) For the purposes of this Rule, an "unincorporated association" includes a statutory
trust, business trust, limited liability company and a partnership (whether general or limited),
and a "'member” includes a person permitted by applicable law to bring a derivative action to
enforce a right or such an unincorporated association.”

" @f Katz v. Plant Industries, Inc.,, 1981 Del. Ch. LEXIS 549 (Del. Ch. Oct. 27, 1981). #nsdislu
Ralph C. Ferrara, Shareholder Derivative Litigation: Besieging the Board. Chapter 4.09.
17

“ Af Steiner v. Meyerson, 1997 Del. Ch. LEXIS 88 (Del. Ch. June 13, 1997). $1sdsluidoufenfiu

, Chapter 4.09.
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4.2.3  wannaaibazaulun1sIdansnanfnuusen

4.2.3.1 nsaavteEaUannaInaunN1sNoenn

" Al Youngman v. Tahmoush, 457 A.2d 376, 381 (Del. Ch. 1983). uaglusng Dairy Mart

Convenience Stores, Inc., 1999 Del. Ch. LEXIS 94, at *25-*26 (Del. Ch. May 24, 1999). §1sfidluies
\Aeafiy, Chapter 4.09.

e Iﬂimfﬂ Dairy Mart Convenience Stores, Inc., 1999 Del. Ch. LEXIS 94, at *25 (Del. Ch. May
24, 1999). $rsfisludoudea, Chapter 4.09.

" Seudoafuy, Chapter 4.09.

17

® R White v. Panic, 793 A.2d 356 (Del. Ch. 2000). &1sfisluSoadeniy, Chapter 4.09.

” Zeafeaiy, Chapter 4.09.
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0 Fischel, The Demand and Standing Requirements in Stockholder Derivative Actions, 44
U. Chi. L. Rev. 168, 171 (1976) (collecting case). In discussion the demand requirement, at least
one state appeals court recently observed:

The purpose of the demand requirement is to afford the directors an opportunity
to exercise their reasonable business judgment and waive a legal right vested in the
corporation in the belief that its best interests will be promoted by not insisting on such
right. Ordinarily, it is only when demand is excused that the shareholder enjoys the right
to initiate suit on behalf of his corporation in disregard of the directors wishes.

v
o

sl 91sfisluFoadsnnu, Chapter 4.02.

"1 A Aronson v. Lewis, 473 A.2d 805, 811, 812 (Del. 1984).
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Allison ex rel. General Motors Corp. v. General Motors Corp., 604 F. Supp. 1106, 1112

(D. Del. 1985)

e Fischel, The Demand and Standing Requirements in Stockholder Derivative Actions, 44
U. Chi. L. Rev. 168, 171-172 (1976). 91904bu Ralph C. Ferrara, Shareholder Derivative Litigation:
Besieging the Board., Chapter 4.02.

1 AR Stallworh v. AmSouth Bank of Alabama, 709 So.2d 458, 463 (Ala. 1997).

*** Rule 23.1 of Rules of the Court of Chancery of the State of Delaware

“Derivative actions by shareholders.

(a) In a derivative action brought by one or more shareholders or members to
enforce a right of a corporation or of an unincorporated association, the corporation or
association having failed to enforce a right which may properly be asserted by it, the complaint
shall allege that the plaintiff was a shareholder or member at the time of the transaction of
which the plaintiff complains or that the plaintiff's share or membership thereafter devolved on
the plaintiff by operation of law. The complaint shall also allege with particularity the efforts, if
any, made by the plaintiff to obtain the action the plaintiff desires from the directors or
comparable authority and the reasons for the plaintiff's failure to obtain the action or for not
making the effort.

*** Sarah S. Gold and Richard L. Spinogatti, "Demand Futility in Delaware Derivative

Actions," New York Law Journal (2014). p. 1.
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e John D. Hughes, Gregory D. Pendleton, and Jonathan Toren, "Shareholder Derivative
Litigation: A Primer for Insurance Coverage Counsel," https://www.scribd.com/doc/293988194/g-
p-newsletter-June-17-2010. p. 4.

7 o Zapata Corp. v. Maldonado, 430 A.2d 779, 784 (Del. 1981).
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** Gold and Richard L. Spinogatti, "Demand Futility in Delaware Derivative Actions." p. 1.
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e Aronson et al., Shareholder Derivative Actions: From Cradle to Grave. p. 26.
" Section 220 of Delaware Code

“Inspection of books and records.

(@) As used in this section:

(1) "Stockholder" means a holder of record of stock in a stock corporation, or a
person who is the beneficial owner of shares of such stock held either in a voting trust or by a
nominee on behalf of such person.

(2) "Subsidiary" means any entity directly or indirectly owned, in whole or in
part, by the corporation of which the stockholder is a stockholder and over the affairs of which
the corporation directly or indirectly exercises control, and includes, without limitation,
corporations, partnerships, limited partnerships, limited liability partnerships, limited Lliability

companies, statutory trusts and/or joint ventures.
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(3) "Under oath" includes statements the declarant affirms to be true under
penalty of perjury under the laws of the United States or any state.

(b) Any stockholder, in person or by attorney or other agent, shall, upon written demand
under oath stating the purpose thereof, have the right during the usual hours for business to
inspect for any proper purpose, and to make copies and extracts from:

(1) The corporation's stock ledger, a list of its stockholders, and its other books
and records; and
(2) A subsidiary's books and records, to the extent that:
a. The corporation has actual possession and control of such records of
such subsidiary; or
b. The corporation could obtain such records through the exercise of
control over such subsidiary, provided that as of the date of the making of the demand:

1. The stockholder inspection of such books and records of the
subsidiary would not constitute a breach of an agreement between the corporation or the
subsidiary and a person or persons not affiliated with the corporation; and

2. The subsidiary would not have the right under the law
applicable to it to deny the corporation access to such books and records upon demand by the
corporation.

In every instance where the stockholder is other than a record holder of stock in a stock
corporation, or a member of a nonstock corporation, the demand under oath shall state the
person's status as a stockholder, be accompanied by documentary evidence of beneficial
ownership of the stock, and state that such documentary evidence is a true and correct copy of
what it purports to be. A proper purpose shall mean a purpose reasonably related to such
person's interest as a stockholder. In every instance where an attorney or other agent shall be
the person who seeks the right to inspection, the demand under oath shall be accompanied by a
power of attorney or such other writing which authorizes the attorney or other agent to so act on
behalf of the stockholder. The demand under oath shall be directed to the corporation at its
registered office in this State or at its principal place of business.

(c) If the corporation, or an officer or agent thereof, refuses to permit an inspection

sought by a stockholder or attorney or other agent acting for the stockholder pursuant to
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subsection (b) of this section or does not reply to the demand within 5 business days after the
demand has been made, the stockholder may apply to the Court of Chancery for an order to
compel such inspection. The Court of Chancery is hereby vested with exclusive jurisdiction to
determine whether or not the person seeking inspection is entitled to the inspection sought. The
Court may summarily order the corporation to permit the stockholder to inspect the
corporation's stock ledger, an existing list of stockholders, and its other books and records, and to
make copies or extracts therefrom; or the Court may order the corporation to furnish to the
stockholder a list of its stockholders as of a specific date on condition that the stockholder first
pay to the corporation the reasonable cost of obtaining and furnishing such list and on such
other conditions as the Court deems appropriate. Where the stockholder seeks to inspect the
corporation's books and records, other than its stock ledger or list of stockholders, such
stockholder shall first establish that:

(1) Such stockholder is a stockholder;

(2) Such stockholder has complied with this section respecting the form and
manner of making demand for inspection of such documents; and

(3) The inspection such stockholder seeks is for a proper purpose.

Where the stockholder seeks to inspect the corporation's stock ledger or list of
stockholders and establishes that such stockholder is a stockholder and has complied with this
section respecting the form and manner of making demand for inspection of such documents,
the burden of proof shall be upon the corporation to establish that the inspection such
stockholder seeks is for an improper purpose. The Court may, in its discretion, prescribe any
limitations or conditions with reference to the inspection, or award such other or further relief as
the Court may deem just and proper. The Court may order books, documents and records,
pertinent extracts therefrom, or duly authenticated copies thereof, to be brought within this
State and kept in this State upon such terms and conditions as the order may prescribe.

(d) Any director shall have the right to examine the corporation's stock ledger, a list of its
stockholders and its other books and records for a purpose reasonably related to the director's
position as a director. The Court of Chancery is hereby vested with the exclusive jurisdiction to
determine whether a director is entitled to the inspection sought. The Court may summarily

order the corporation to permit the director to inspect any and all books and records, the stock
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ledger and the list of stockholders and to make copies or extracts therefrom. The burden of
proof shall be upon the corporation to establish that the inspection such director seeks is for an
improper purpose. The Court may, in its discretion, prescribe any limitations or conditions with
reference to the inspection, or award such other and further relief as the Court may deem just
and proper.

" @f Brehm v. Eisner, 746 A2d 244 (Del. 2000) Af Scattered Corp. v. Chicago Stock
Exchange, Inc., 701 A.2d 70 (Del. 1997) AR Grimes v. Donald, 673 A.2d 1207 (Del. 1996) wazAn
Rales v. Blasband, 634 A2d 927 (Del. 1993). 819falu Ralph C. Ferrara, Shareholder Derivative
Litieation: Besieging the Board., Chapter 6.03.

P2 SeaReniy, Chapter 6.03 ua 4.09.

2 Ralph C. Ferrara, Shareholder Derivative Litigation: Besieging the Board.Chapter 4.09.
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" Zapata, 430 A.2d 779.

" Aronson et al., Shareholder Derivative Actions: From Cradle to Grave. pp. 58-59.

e “[Tihe discretionary second-step analysis . . . contemplates the balancing of two
potentially off-setting premises, namely, the good faith and reasonably supported view of an
independent Committee that it would be in the best interests of the corporation and its

shareholders to dismiss the derivative action versus a theoretical valid cause of action.”
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** Aronson et al,, Shareholder Derivative Actions: From Cradle to Grave. pp. 58-59.
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(a) Intervention of right. -- Upon timely application anyone shall be permitted to intervene
in an action: (1) When a statute confers an unconditional right to intervene; or (2) when the
applicant claims an interest relating to the property or transaction which is the subject of the
action and the applicant is so situated that the disposition of the action may as a practical
matter impair or impede the applicant's ability to protect that interest, unless the applicant'’s
interest is adequately represented by existing parties.

(b) Permissive intervention. -- Upon timely application anyone may be permitted to
intervene in an action: (1) When a statute confers a conditional right to intervene; or (2) when
an applicant's claim or defense and the main action have a question of law or fact in common.
In exercising its discretion the Court shall consider whether the intervention will unduly delay or
prejudice the adjudication of the rights of the original parties.

(c) Procedure. - A person desiring to intervene shall serve a motion to intervene upon the
parties as provided in Rule 5. The motion shall state the grounds therefor and shall be
accompanied by a pleading setting forth the claim or defense for which intervention is sought.
The same procedure shall be followed when a statute gives a right to intervene.”

“* Tsag MAXXAM, Inc., 698 A.2d 949, 956 (Del. Ch. 1996).

@ Goodrich v. E. F. Hutton Group, Inc., 681 A.2d 1039, 1043-1044 (Del. 1996).

2 Ralph C. Ferrara, Shareholder Derivative Litigation: Besieging the Board. Chapter 14.06.
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% &7 Seinfeld v. Coker, 847 A.2d 330, 333 (Del. Ch. 2000).

2 Ralph C. Ferrara, Shareholder Derivative Litigation: Besieging the Board. Chapter 14.06.

“ @f Ko v. New Castle Country, 922 A.2d 409, 412 (Del. 2007).

“ o Alaska Electrical Pension Fund v. Brown, 988 A.2d 412, 417 (Del. 2010).

2% 85 Korn v. New Castle Country, 922 A.2d at 412 (Del. 2007). (813lua@ Dover Historical

Society, Inc. v. City of Dover Planning Commission, 902 A.2d 1084, 1090 (Del. 2006)).
21

' Sugarland Indus., Inc. v. Thomas, 420 A.2d 142, 149-150 (Del. 1980). uazA®@ Gaffney v.

Village of Maramoneck (In re Gaffney), 801 N.Y.S.2d 400, 401 (App. Div. 2005).
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2 @5 Goodrich v. E. F. Hutton Group, Inc., 681 A.2d 1039, 1046 (Del. 1996). (A court that

uses the lodestar approach must make a dual inquiry into reasonableness: first, whether it was
reasonable for counsel to expend the number of hours claimed, and second, whether the hourly
rate sought by counsel is reasonable.) 8198151y Ralph C. Ferrara, Shareholder Derivative Litigation:
Besieging the Board. Chapter 14.06.

2 AR Goodrich v. E. F. Hutton Group, Inc,, 681 A.2d at 1046 (Del. 1996). 919809lu L%"EN
Weriu

' a5 Seinfeld v. Coker, 847 A.2d 330, 333 (Del. Ch. 2000).
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® AR Seinfeld v. Coker, 847 A.2d 330, 333 (Del. Ch. 2000).
?1° a5 Seinfeld v. Coker, 847 A.2d at 334 (Del. Ch. 2000).
21

! Ralph C. Ferrara, Shareholder Derivative Litigation: Besieging the Board. Chapter 14.06.

?® Soaienfiu, Chapter 14.06.
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2 ﬁﬂﬂimgﬂuﬂa Cox Communications, Inc. Shareholders Litigation, 879 A.2d 604, 635 (Del. Ch.

2005).

20 AR Alaska Electrical Pension Fund v. Brown, 988 A.2d 412, 419 (Del. 2010).

#! a5 Alaska Electrical Pension Fund v. Brown, 988 A2d at 418 (Del. 2010). (S13d3mf

Tandycrafts, Inc., v. Initio Partners, 562 A.2d 1162, 1167 (Del. 1989) wazAR Allied Artists Picture
Corp. v. Baron, 413 A.2d 876, 880 (Del. 1980).
2 5 Alaska Electrical Pension Fund v. Brown, 988 A.2d at 419 (Del. 2010). (81959Af Allied
Artists Picture Corp. v. Baron, 413 A.2d at 878 (Del. 1980).

2 @ Kaufman v. Shoenberg, 91 A.2d 786 and 92 A.2d 295 (Del. Ch. 1952).

22

* A Bird v. Lida, Inc.,, 681 A.2d 399, 401 (Del. Ch. 1996).
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» Industry, D. o. T. a., "Companies Act 2006 Explanatory Notes.", para 494.

% Section 260 (4) of the Companies Act 2006
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“Derivative claims

(4) It is immaterial whether the cause of action arose before or after the person

seeking to bring or continue the derivative claim became a member of the company.

»
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" Rule 23.1 of Rules of the Court of Chancery of the State of Delaware

“Derivative actions by shareholders.

(a) In a derivative action brought by one or more shareholders or members to
enforce a right of a corporation or of an unincorporated association, the corporation or
association having failed to enforce a right which may properly be asserted by it, the complaint
shall allege that the plaintiff was a shareholder or member at the time of the transaction of
which the plaintiff complains or that the plaintiff's share or membership thereafter devolved on
the plaintiff by operation of law. The complaint shall also allege with particularity the efforts, if
any, made by the plaintiff to obtain the action the plaintiff desires from the directors or
comparable authority and the reasons for the plaintiff's failure to obtain the action or for not

making the effort.

”
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“The members of a company

(1) The subscribers of a company’s memorandum are deemed to have agreed to
become members of the company, and on its registration become members and must be
entered as such in its register of members.

) Every other person who agrees to become a member of a company, and
whose name is entered in its register of members, is a member of the company.”

" Section 260 (5) (c) of the Companies Act 2006

“Derivative claims

(5) For the purposes of this Chapter—

(c) references to a member of a company include a person who is not a member but to
whom shares in the company have been transferred or transmitted by operation of law.”
28 Industry, D. o. T. a., "Companies Act 2006 Explanatory Notes.", para 494.

 Section 260 (4) of the Companies Act 2006
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“Derivative claims

(4) It is immaterial whether the cause of action arose before or after the person

seeking to bring or continue the derivative claim became a member of the company.

»
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* Rule 23.1 of Rules of the Court of Chancery of the State of Delaware
“Derivative actions by shareholders.
(a) In a derivative action brought by one or more shareholders or members to

enforce a right of a corporation or of an unincorporated association, the corporation or
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association having failed to enforce a right which may properly be asserted by it, the complaint
shall allege that the plaintiff was a shareholder or member at the time of the transaction of
which the plaintiff complains or that the plaintiff's share or membership thereafter devolved on
the plaintiff by operation of law. The complaint shall also allege with particularity the efforts, if
any, made by the plaintiff to obtain the action the plaintiff desires from the directors or
comparable authority and the reasons for the plaintiff's failure to obtain the action or for not

making the effort.
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*” Section 262 of the Companies Act 2006

“Application for permission to continue claim as a derivative claim

(1) This section applies where—
(a) a company has brought a claim, and
(b) the cause of action on which the claim is based could be pursued as a

derivative claim under this Chapter.
) A member of the company may apply to the court for permission (in Northern
Ireland, leave) to continue the claim as a derivative claim on the ground that—
(a) the manner in which the company commenced or continued the claim

amounts to an abuse of the process of the court,

(b) the company has failed to prosecute the claim diligently, and
(c) it is appropriate for the member to continue the claim as a derivative
claim.
(3) If it appears to the court that the application and the evidence filed by the

applicant in support of it do not disclose a prima facie case for giving permission (or leave), the

court—
(a) must dismiss the application, and
(b) may make any consequential order it considers appropriate.
(4) If the application is not dismissed under subsection (3), the court—
(a) may give directions as to the evidence to be provided by the company,
and
(b) may adjourn the proceedings to enable the evidence to be obtained.
(5) On hearing the application, the court may—
(a) give permission (or leave) to continue the claim as a derivative claim

on such terms as it thinks fit,

(b) refuse permission (or leave) and dismiss the application, or
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(©) adjourn the proceedings on the application and give such directions as
it thinks fit.”
% Section 264 of the Companies Act 2006

“Application for permission to continue derivative claim brought by another member

(1) This section applies where a member of a company (“the claimant”)—
(a) has brought a derivative claim,
(b) has continued as a derivative claim a claim brought by the company, or
(c) has continued a derivative claim under this section.

) Another member of the company (“the applicant”) may apply to the court for

permission (in Northern Ireland, leave) to continue the claim on the ground that—
(a) the manner in which the proceedings have been commenced or

continued by the claimant amounts to an abuse of the process of the court,

(b) the claimant has failed to prosecute the claim diligently, and
(@, it is appropriate for the applicant to continue the claim as a derivative claim.
(3) If it appears to the court that the application and the evidence filed by the

applicant in support of it do not disclose a prima facie case for giving permission (or leave), the

court—
(a) must dismiss the application, and
(b) may make any consequential order it considers appropriate.
(4) If the application is not dismissed under subsection (3), the court—
(a) may give directions as to the evidence to be provided by the company,
and
(b) may adjourn the proceedings to enable the evidence to be obtained.
®) On hearing the application, the court may—
(a) give permission (or leave) to continue the claim on such terms as it
thinks fit,
®) refuse permission (or leave) and dismiss the application, or
(c) adjourn the proceedings on the application and give such directions as

it thinks fit.”
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! Rule 24 of Rules of the Court of Chancery of the State of Delaware

“Intervention
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(a) Intervention of right. -- Upon timely application anyone shall be permitted to
intervene in an action: (1) When a statute confers an unconditional right to intervene; or (2)
when the applicant claims an interest relating to the property or transaction which is the
subject of the action and the applicant is so situated that the disposition of the action may as a
practical matter impair or impede the applicant's ability to protect that interest, unless the
applicant’s interest is adequately represented by existing parties.

(b) Permissive intervention. -- Upon timely application anyone may be permitted to
intervene in an action: (1) When a statute confers a conditional right to intervene; or (2) when
an applicant's claim or defense and the main action have a question of law or fact in common.
In exercising its discretion the Court shall consider whether the intervention will unduly delay or
prejudice the adjudication of the rights of the original parties.

(c) Procedure. - A person desiring to intervene shall serve a motion to intervene upon the
parties as provided in Rule 5. The motion shall state the grounds therefor and shall be
accompanied by a pleading setting forth the claim or defense for which intervention is sought.

The same procedure shall be followed when a statute gives a right to intervene.”
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#* 19.9E of Civil Procedure Rule
“Derivative claims — costs
The court may order the company, body corporate or trade union for the benefit of
which a derivative claim is brought to indemnify the claimant against liability for costs incurred

in the permission application or in the derivative claim or both.”
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% Section 261 of the Companies Act 2006

“Application for permission to continue derivative claim

(1) A member of a company who brings a derivative claim under this Chapter must
apply to the court for permission (in Northern Ireland, leave) to continue it.

) If it appears to the court that the agpplication and the evidence filed by the
applicant in support of it do not disclose a prima facie case for giving permission (or leave), the

court—
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(a) must dismiss the application, and
(b) may make any consequential order it considers appropriate.
3) If the application is not dismissed under subsection (2), the court—
(a) may give directions as to the evidence to be provided by the company, and
(b) may adjourn the proceedings to enable the evidence to be obtained.
(4) On hearing the application, the court may—
(a) give permission (or leave) to continue the claim on such terms as it
thinks fit,
(b) refuse permission (or leave) and dismiss the claim, or
(c) adjourn the proceedings on the application and give such directions as it
thinks fit.”

" Section 263 of the Companies Act 2006
“Whether permission to be given
(1) The following provisions have effect where a member of a company applies for
permission (in Northern Ireland, leave) under section 261 or 262.
) Permission (or leave) must be refused if the court is satisfied—
(a) that a person acting in accordance with section 172 (duty to promote
the success of the company) would not seek to continue the claim, or
(b) where the cause of action arises from an act or omission that is yet to
occur, that the act or omission has been authorised by the company, or
(c) where the cause of action arises from an act or omission that has

already occurred, that the act or omission—

(1) was authorised by the company before it occurred, or
(i) has been ratified by the company since it occurred.
(3) In considering whether to give permission (or leave) the court must take into
account, in particular—
(a) whether the member is acting in good faith in seeking to continue the
claim;
(b) the importance that a person acting in accordance with section 172

(duty to promote the success of the company) would attach to continuing it;
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(c) where the cause of action results from an act or omission that is yet to

occur, whether the act or omission could be, and in the circumstances would be likely to be—

(i) authorised by the company before it occurs, or
(ii) ratified by the company after it occurs;
(d) where the cause of action arises from an act or omission that has

already occurred, whether the act or omission could be, and in the circumstances would be
likely to be, ratified by the company;

(e) whether the company has decided not to pursue the claim;

) whether the act or omission in respect of which the claim is brought
gives rise to a cause of action that the member could pursue in his own right rather than on
behalf of the company.

4) In considering whether to give permission (or leave) the court shall have
particular regard to any evidence before it as to the views of members of the company who
have no personal interest, direct or indirect, in the matter.

©) The Secretary of State may by regulations—

(a) amend subsection (2) so as to alter or add to the circumstances in
which permission (or leave) is to be refused;

(b) amend subsection (3) so as to alter or add to the matters that the
court is required to take into account in considering whether to give permission (or leave).

(6) Before making any such regulations the Secretary of State shall consult such
persons as he considers appropriate.

(7) Regulations under this section are subject to affirmative resolution procedure.”
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28 AR Alaska Electrical Pension Fund v. Brown, 988 A.2d 412, 417 (Del. 2010).

% @ Seinfeld v. Coker, 847 A.2d 330, 333 (Del. Ch. 2000).
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' Ferrara, R. C., Shareholder Derivative Litigation: Besieging the Board, Fa03307 30
Chapter 14.06
22 Ferrara, R. C., Shareholder Derivative Litigation: Besieging the Board, Chapter 14.06

2 AR Alaska Electrical Pension Fund v. Brown, 988 A.2d 412, 419 (Del. 2010).
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