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# # 5785970834 : MAJOR LAWS

KEYWORDS: ILO / HIV/AIDS / INTERNATIONAL LABOUR ORGANISATION
NAPAT PATTARAPISAN: ILO” S STANDARDS TO PROTECT THE RIGHTS OF
WORKERS WITH HIV/AIDS AND GUIDELINES TO DEVELOP THAI LAWS. ADVISOR:
ASST. PROF. SUPHASIT TAWEEJAMSUP, Ph.D., 224 pp.

The problems of HIV/AIDS in the world of work have been arisen from the
bad attitudes and misunderstanding since the past. This perspective leads to the
discrimination and stigma against HIV/AIDS” workers which is violate to the basic human
rights. Therefore, International Labour Organization (ILO) which is an important
organization within the world of work specified the recommendation and Code of
Practice to protect HIV/AIDS workers. The important principles are to protect the right
as equal and no discrimination, to protect right as privacy, and to regulate the measures
to promote rights. Consequently, these guidelines can be used to develop the

measures for the countries in which concerned about HIV/AIDS issue.

According to the previous studies, it has been found that Thailand’s measures
to protect rights of HIV/AIDS workers are defective. First, the measures to protect right
to equal cover only men and women dimension. Second, the measures to protect
right to privacy have been found that even Thailand has law which defines good
principles and acceptable measures, this law covers only personal information which
is controlled by government sector and not include private sector. Moreover, the law

of Thailand does not have any measures to promote rights of HIV/AIDS’ workers.

As mentioned above, this research will recommend to amend Labour
Protection Act, B. E. 2541 in section 15 to be consistent with Discrimination
(Employment and Occupation) Convention, 1958 (No. 111) because Thailand had
ratified and it will enter into force on 13 Jun 2018. And Thailand should legislate
personal data protection law draft which cover government sector and private sector.
In part of measures to promote their rights, it can regulate them on HIV/ AIDS policy

which making by social dialogue between all stakeholders.

Field of Study: Laws Student's Signature

Academic Year: 2017 Advisor's Signature
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14

2.1.2 “Ugyminsidenufjidinasn1sing”: anmgdrdlunisaztingnives

RSIUNANLYD HIV

nsdenUUs vuneds n1sUUR (nsevinsviseasiiunsesiins) seymaa

10 9 Tagldifusssy iWeosananuuanarsluisodaSesnils Wy Weu@ e A1aun A1wn

[%
a wva v

818 AT Bansidenuiituazneliiinauliiateninduseninayans el awie

'
v a o a va v I

auuanaetuldladuaiszdrdgvinladesu fuRnreunnaie sudnsouulfniios

'
a 1 1

anSuyweyunna1in “wywdiinunyuieuny” dmiunisidendfiRduluniangvune

aunsanasantadu 2 dnwazha’?

Usenswsn nissdenyfjUnlaenss (Direct Discrimination) va1efis n1s4den
UfjURdounaala MeIBN15NuAnsIRINYARadY 9 MEmANATIYARRMEITLTALLANGNS

Tudewing 9 1w Weud e A1Ew) 01w 918 ANNREnTT sy

Usgn1siiaes nsidendUilaeday (Indirect Discrimination) Munes

N15UUR NM3euleuie N5RBNNINSNTS NTINBNLY wFen15issidsunesnunldiu

a wa |

nnaumgAuENenia aglidnsienulas kidenudiselas eglusinsgrudedtunue
i a wa S o8 va S | ) i ! =
Wil NavesUuRnstuiliianadeselenigeg1aliilusssusenguynnalayanaviady

Asangt

1%
=

dmsunsaimsidenuUfdeunsanuinfnie HIV/AIDS dunuinaiunsainiu

lansni1sidenyiilaense wu n1sujiaslisuwssaunanie HIV/AIDS 191U w5e

=Y

n1sgnidendfuRannuigdnsuaziiousinaumeani wazn1sidenujialnedey 1oy

Jonmualgadasnuardedinisasiaiionnsudvineu msidenujifivaildwanseny

i
a LY

AENAUANRINATY BnviedsdanansenudalAsygnaveUsene Wesaniliian1s3nenu

WU

12 FeinnupnienssuNsanSuYve vuLiR, :enunsinwide Ses nsilfenufURlumsuszneua1¥nvedindiows

a3, v 13.
2 msusseeiivay 1309 “n1sudanisidenuURlagliilusssusenuiinis: nguinewarisujifiiiennulusssuludeng”

Ing mans19138 () a3ey AnAsUING RaINsAAsEsTIULe Jui 27 wouanaw 2553



15

g & P a va o 19 11 1 [ 14 < A a va
ell nsdenyfuatuliliinlianunsansevilaes wnilunisideny) i
A

A & a wvad o '

Mdusssu nafe dusnadunisidenuuiRnildnquauniidavsfesningouliansna

=

vsawsudunquaunaly nsiienufufuugeunssyila wu nislianiiaudonsanu

Aa & ~ o o ] o A Y N A @
NeALYD HIV 3JL’Jm‘wﬂmu%mﬂmmﬂﬂamlﬂ Lu@ﬂ‘ﬂ']ﬂﬂﬁyﬂ/ﬂfﬂ']u’qmﬂr]w ﬂimuvLiJﬁ@'JWLﬂu

'
[

nsdenUfuRminlmanauldiateniale

[
IS v A

UBNAINUIIUNAALTD HIV/AIDS agfosnuiunisiionyuuifuas §adl

a & ao o ia ! o oA a . 14 @ = a
dnUszinundrAglaigangeulunindu fie n1sfing (Stigma)'® Sununemuds n1sfiyang

=

wsonguauludiauldfivuadtezlsilumiuunndisvesyana woozlsdudnvusli

'
1Y [ 1 a A

Uszasd Fedamartiysnalinguauilidnwazainarndededes lduilinda duene sauds

o/

ilvaumatuidandesdacll dusuggninsiuazitednuiianuuuuenesniaindaay

= 1

lngdnyuznguauingningd 19U nguRilauiaunini1eseniy nqudiaiudeuuy

Y

MIPUIAUSTIN YTBNYNAINVBITIAN LaENFUETNTAUUANANTUNIUNITIG WeyF

I3 ¥
Adun WUy

drnsunsanunfaide HIV/AIDS asgninsiindunquauniuisaies uindd

i 1 [

Tua5 1 lUTng 98w na AT UAINANSENUABNISAISITIALALNITNINIUDENIUIN A

1% ' (%
=1

1 I A yee ¥ I el ala £ A a wva a 1 1 |
nauwsIumalsanseea uwagldinguludny madendfifnasinsdenunguivani
finnulalugunuusing 9 (2.1.2.1) wasnuusanuniaee HIV/AIDS asgnidenufjUatulan
vosnsvhulunnlenamdulule (2.1.2.2) dausnisidivineu seninsnisinau Waud

NSEALANAANT MR IFALD HIV/AIDS

2.1.2.1 Uuvulunsiaenufifuazinsdauseauniaa HIV/AIDS

n1sienufidnarinstuaiuisausinglalusvuuusig q @9

anunsndangulaindu 4 sUuuu® laun msdenufdfuazinsimianienin (n) n1sidendus

1 FeinnupnenITINTANSIYBETULIIR, T8nunsAnwide Ses nsiienufURlunmsuszneua1¥nvedindiowy
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1> Dara Carr and Laura Nyblade, Taking Action against Hiv Stigma and Discrimination: Guidance Document and

Supporting Resouces, (2007), p. 15.
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1610, Hiv and Aids and Labour Rights: A Handbook Judges and Legal Professionals, (Geneva, 2015), pp. 57-58.
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http://www.mol.go.th/content/page/%E0%B8%82%E0%B9%89%E0%B8%AD%E0%BE%A1%E0%BE%BI%E0%BE%A
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%B8%9A-ilo

%2 |LO, Conventions and Recomendations [online], 18 June 2017. Available from

http://www.ilo.org/global/standards/introduction-to-international-labour-standards/conventions-and-

recommendations/lang--en/index.htm
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7 Ibid.
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© Recommendation Concerning Hiv and Aids and the World of Work, 2010 (No. 200), Para 2
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" ILO Convention No. 111

Article 1

1. For the purpose of this Convention the term discrimination includes —

(a) any distinction, exclusion or preference made on the basis of race, colour, sex, religion, political
opinion, national extraction or social origin, which has the effect of nullifying or impairing equality of opportunity
or treatment in employment or occupation;

(b) such other distinction, exclusion or preference which has the effect of nullifying or impairing equality
of opportunity or treatment in employment or occupation as may be determined by the Member concerned
after consultation with representative employers' and workers' organisations, where such exist, and with other
appropriate bodies.

2. Any distinction, exclusion or preference in respect of a particular job based on the inherent
requirements thereof shall not be deemed to be discrimination.

3. For the purpose of this Convention the terms employment and occupation include access to
vocational training, access to employment and to particular occupations, and terms and conditions of

employment.
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™ Ibid.
" The UN Commission on Human Rights has affirmed in Resolution 49/1999 that:

“Discrimination on the basis of HIV or AIDS status, actual or presumed, is prohibited by existing
international human rights standards and ... the term ‘or other status’ in non-discrimination provisions in

international human rights texts should be interpreted to cover health status, including HIV/AIDS.”
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2 UNAIDS, Handbook for Legislators on Hiv/Aids, Law and Human Rights: Action to Combat Hiv/Aids in View of Its

Devastating Human, Economic and Social Impact, (Geneva, 1999), p. 68.
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 An Ilo Code of Practice on Hiv/Aids and the World of Work 2001, Article 8
™ An Ilo Code of Practice on Hiv/Aids and the World of Work 2001, Article 8.1
> 1LO, An llo Code of Practice on Hiv/Aids and the World of Work, pp. 14-15.
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8 An Ilo Code of Practice on Hiv/Aids and the World of Work 2001, Article 8.3
" An llo Code of Practice on Hiv/Aids and the World of Work 2001, Article 8.4
™ An Ilo Code of Practice on Hiv/Aids and the World of Work 2001, Article 8.5
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" UNAIDS, Handbook for Legislators on Hiv/Aids, Law and Human Rights: Action to Combat Hiv/Aids in View of Its

Devastating Human, Economic and Social Impact, p. 75.
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8 An Ilo Code of Practice on Hiv/Aids and the World of Work 2001, Article 6.3
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81 UNAIDS, Handbook for Legislators on Hiv/Aids, Law and Human Rights: Action to Combat Hiv/Aids in View of Its

Devastating Human, Economic and Social Impact, p. 95.

82 |lo Recommendation Concerning Hiv and Aids and the World of Work, 2010 (No. 200), Para 35-36.

83 UNAIDS, Handbook for Legislators on Hiv/Aids, Law and Human Rights: Action to Combat Hiv/Aids in View of Its

Devastating Human, Economic and Social Impact, p. 72.




57

1. AnYMUNeNas19IANINIABNTENINNE UL VBIYAAS

50kl

2. finguuneviudilviinistadunsianiiie HIV/AIDS Tungu

Uszansisianusizunavise by

(A) WINTN1TIUNSEWETURNSVBILTIUNANLTD

UBNAINNITTUTOILaEAUATRINANNITA1AYNITlunIs

ANATEIANSUDILTIUNAATD HIV/AIDS &alala nananuateniaLazn1shiiionufun

' v
a o W S

wanauludiud sududnduyveyuindidyuds n1sfiagriliussnuifagemani
AN AN VDI URI LU UTBNAULINIUAUDY ¢ Tidps0AuLInTNISTIUNTEUAIUDY 9

Y 1

T aANS YR ILTHIUMAITLAANEDE1UN DT Baunsnisiiustislunsdaasuans lawn
<

wmsnslunistdesiu n1sgua sudemsiiaudiemaendndu (1) wazuinnisdaas

U a LY o
Anulasndularentieunsslunisvingu (2)

(1) amsn1slunistaesiu nsauadne waznisliaany
1 =
LetIVEE!
dmiuninsnistunistesiu® misiinisusulieu
susvumstdesiulumuanigvesUseinakarUssianvesaniulsenaunis tnglviadsda
unuImvesrekavngIsuisioulaluiuiausssy Aruuaviasyginiy 3alasens

Yoautgm HIV/AIDS Tuaanuiviinuiumsaidunisneglauuinig s luil

c{' v o o

1. ﬁ@ﬂ@?ﬁﬂ%@yjﬁ%ﬂﬂ@@ﬂLLaS‘VIL!ﬁlI

Y

2. avinlaseanisilvaduiainandala HIV/AIDS
~ P A a & P a & | |
fgndaviioananudseinisunsiweluyniluuy saudenisaneainuwalugan uay

Yiuasunginssuidession1snnLie

8 Jlo Recommendation Concerning Hiv and Aids and the World of Work, 2010 (No. 200), Para 15-16.
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8 Jlo Recommendation Concerning Hiv and Aids and the World of Work, 2010 (No. 200), Para 17-20.

* Jorausuuzatiuil 200 Wauduesesnssuaquisussnuiidnide asounsa uasiogluguniszine

% Jlo Recommendation Concerning Hiv and Aids and the World of Work, 2010 (No. 200), Para 21-23.

" “Reasonable accommodation”: any modification or adjustment to a job or to the workplace that is reasonably
practicable and will enable a person living with HIV or AIDS to have access to or participate or advance in
employment fdenalu An ILO code of practice on HIV/AIDS and the world of work

8 llo Recommendation Concerning Hiv and Aids and the World of Work, 2010 (No. 200), Para 13.
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8 |LO, Programme on Hiv/Aids and the World of Work: Implementing the Ilo Code of Practice on Hiv/Aids and the

World of Work: An Education and Training Manual, (Geneva: International Labour Office, 2002), p. 6.
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8 1LO and WHO, Joint Ilo/Who Guidelines on Health Services and Hiv/Aids, (Geneva, 2005), pp. 15-27.
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% llo Recommendation Concerning Hiv and Aids and the World of Work, 2010 (No. 200), Para 37.
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L ILO, Programme on Hiv/Aids and the World of Work: Implementing the Ilo Code of Practice on Hiv/Aids and the

World of Work: An Education and Training Manual, p. 2.
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2 llo Recommendation Concerning Hiv and Aids and the World of Work, 2010 (No. 200), Para 38-39.
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http://news.abs-cbn.com/business/02/09/18/workplace-discrimination-vs-people-with-hiv-persists-in-ph-human-

rights-watch
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4.1.1.1 M3kidanufun
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1% The Philippines Aids Prevention and Control Act 1998

SEC. 35. Discrimination in the Workplace. Discrimination in any form from pre-employment to post-
employment, including hiring, promotion or assignment, based on the actual, perceived or suspected HIV Status of
an individual is prohibited. Termination from work on the sole basis, of actual, perceived or suspected HIV status is
deemed unlawful.
192 The Philippines Aids Prevention and Control Act 1998

SEC. 42. Penalties for Discriminatory Acts and Policies. All discriminatory acts and policies referred to in
this Act shall be punishable with a penalty of imprisonment for six (6) months to four (4) years and a fine not
exceeding Ten thousand pesos (P10.000.00). In addition, licenses, permits of schools, hospitals and other

institutions, found guilty of committing discriminatory acts and policies described in this Act shall be revoked.
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1% The Philippines Aids Prevention and Control Act 1998

SEC. 32. Release of HIV/AIDS Test Results. All results of HIV/AIDS testing shall be confidential and shall
be released only to the following persons:

(a) the person who submitted himself/herself to such test;

(b) either parent of a minor child who has been tested;

(c) a legal guardian in the case of insane persons or orphans;

(d) a person authorized to receive such results in conjunction with the AIDSWATCH program as provided
in Section 27 of this Act;

(e) ajustice of the Court of Appeals or the Supreme Court, as provided under subsection (c) of this Act
and in accordance with the provision of Section 16 hereof.
10% The Philippines Aids Prevention and Control Act 1998

SEC. 33. Penalties for Violations of Confidentiality. Any violation of medical confidentiality as provided in
Sections 30 and 32 of this Act shall suffer the penalty of imprisonment for six (6) months to four (4) years, without
prejudice to administrative sanctions such as fines and suspension or revocation of the violator's license to practice
his/ her profession, as well as the cancellation or withdrawal of the license to operate any business entity and the

accreditation of hospitals, laboratories or clinics.
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1% The Philippines Aids Prevention and Control Act 1998

SEC. 15. Consent as a Requisite for HIV Testing. No compulsory HIV testing shall be allowed, However,
the State shall encourage voluntary testing for individuals with a high risk for contracting HIV: Provided, That written
informed consent must first be obtained. Such consent shall be obtained from the person concerned if he/she is
of legal age or from the parents or legal guardian in the case of a minor or a mentally incapacitated individual.
Lawful consent to HIV testing of a donated human body, organ, tissue, or blood shall be considered as having been
given when:

(@) a person volunteers or freely agrees to donate his/her blood, organ, or tissue for transfusion,

transplantation, or research;

(b) a person has executed a legacy in accordance with Section 3 of Republic Act No. 7170, also known

as the "Organ Donation Act of 1991"; (c) a donation is executed in accordance with Section 4 of
Republic Act No. 7170.
106 The Philippines Aids Prevention and Control Act 1998

SEC. 16. Prohibitions on Compulsory HIV Testing. Compulsory HIV testing as a precondition to
employment, admission to educational institutions, the exercise of freedom of abode, entry or continued stay in
the country, or the right to travel, the provision of medical service or any other kind of service, or the continued
enjoyment of said undertakings shall be deemed unlawful.

%7 The Philippines Aids Prevention and Control Act 1998

SEC. 17. Exception to the Prohibition on Compulsory Testing. Compulsory HIV testing may be allowed
only in the following instances:

a) When a person is charged with any of the crimes punishable under Articles 264 and 266 as amended
by Republic Act No. 8353, 335 and 338 of Republic Act No. 3815, otherwise known as the "Revised Penal Code" or
under Republic Act No. 7659;

b) When the determination of the HIV status is necessary to resolve the relevant issues under Executive
Order No. 309, otherwise known as the "Family Code of the Philippines";

and ¢) When complying with the provisions of Republic Act No. 7170, otherwise known as the "Organ

Donation Act" and Republic Act No. 7719, otherwise known as the "National Blood Services Act".
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108 The Philippines Aids Prevention and Control Act 1998

SEC. 18. Anonymous HIV Testing. The State shall provide a mechanism for anonymous HIV testing and
shall guarantee anonymity and medical confidentiality in the conduct of such tests.
" House Bill 6751 (House of Representatives) was approved by the House in January 2013. However, the Senate
version only reached first reading at the Senate Committee on Health: email correspondence Mr J. Acaba, 2013;
Pacpaco R. (2013), New AIDS Law to curb HIV outbreak, Journal Online, 31 January 2013, http://

www journal.com.ph. 819l UNDP, Legal Protections against Hiv-Related Human Rights Violations: Experiences and

Lessons Learned from National Hiv Laws in Asia and the Pacific, (Bangkok, 2013), p. 115.
% Ibid.

10 |bid., p. 118.

" Ibid.
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113 philippines — workers with HIV face discrimination, says HRW [online], 30 June 2018. Available from

https://www.dw.com/en/philippines-workers-with-hiv-face-discrimination-says-hrw/a-42520739
" bid.
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from http://cnnphilippines.com/news/2017/12/04/house-approves-HIV-aids-3rd-reading.html
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120 UNAIDS, Country Factsheets Vietnam [online], 15 October 2017. Available from

http://www.unaids.org/en/regionscountries/countries/vietnam/

121 Vietnam Network of People Living with HIV, Stigma Index, (2015), p. 33.
122 |bid, p. 35.

123 |bid, p. 39.
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124 Law on Hiv/Aids Prevention and Control 2006
Article 4. - Rights and obligations of HIV-infected people
1. HIV-infected people shall have the following rights:
a/ To live in integration with the community and society;
b/ To enjoy medical treatment and healthcare;
¢/ To have general education, learn jobs and work;
d/ To have their privacy related to HIV/AIDS kept confidential;
e/ To refuse medical examination and treatment when having treatment of full blown AIDS;
f/ Other rights as provided for by this Law and other related laws.
2. HIV-infected people shall have the following obligations:
a/ To apply measures to prevent the transmission of HIV to other people;
b/ To inform their HIV positive test result to their spouse or fiancé (fiancée);
¢/ To observe instructions on treatment with ARVs;
d/ Other obligations as provided by this Law and other related laws.
% Ibid.
126 Law on Hiv/Aids Prevention and Control 2006, Article 14. HIV/AIDS prevention and control in the workplace
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Article 14.- HIV/AIDS prevention and control in the workplace

1. The employer shall be responsible for:

a/ Organizing propaganda and education on HIV/AIDS prevention and control measures and anti-
stigmatization and anti- discrimination against HIV-infected people in the agency, organization or people’s armed
force unit;

b/ Arranging jobs suitable to the health and professional qualification of HIV infected laborers;

¢/ Facilitating employees' participation in HIV/AIDS prevention and control activities;

d/ Other responsibilities related to HIV/AIDS prevention and control according to the provisions of law.

2. The employer shall not be allowed to:

a/ Terminate the labor or job contract of an employee or cause difficulties to this person in his/her work
on the ground that such person is infected with HIV;

b/ Force a physically fit employee to change the job he/she has been doing on the ground that such
person is infected with HIV,

¢/ Refuse to give a salary raise to or to promote an employee, or fail to ensure his/ her legitimate rights
or benefits on the ground that such person is infected with HIV;

d/ Request a job applicant to have an HIV test or produce an HIV test result, or refuse to recruit a person
on the ground that such person is infected with HIV, except for the case specified in Clause 3, Article 28 of this

Law.
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12 Labour Code

Article 5. Rights and duties of employees

1. The employees are entitled to:

a) Work, independently select works, vocations, get vocational training and improvement without
discrimination;

b) Receive salaries consistently with the vocational skills and grade on the basis of the agreement with
the employer; receive work protection, work in safe and hygienic conditions; take official leave, paid annual leave
and enjoy collective benefits;

c) Establish, join and participate in activities of the Union, professional organizations and other
organizations as prescribed by law; request and participating in discussions with the employer, exercise the
democratic regulation and get consultancy at workplaces in order to protect the lawful rights and interests;
participate in the management under the regulations of the employer.

d) Unilaterally terminate the labor contract as prescribed by law;

dd) Be on strike.

2. The employees are responsible to:

a) Perform the labor contract and the collective labor agreement;

b) Observe the labor discipline, labor regulations and obey the lawful management of the employer;

) Implement the law provisions on social insurance and law provisions on medical insurance.

130 Labour Code

Article 8. Prohibited acts
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1. Discrimination by sex, race, social class, marital status, belief, religion, discrimination against HIV
sufferers, disabled people or against the reasons for establishing, joining and participate in the Union activities.

2. Maltreatment of employees, sexual harassment at workplaces.

3. Coercive labor.

4. Exploiting vocational training and apprenticeship to make profit, exploit labor or entice, coerce the
vocational learners, apprentices into committing unlawful acts.

5. Using untrained employees or employees without national vocational certificates to do the jobs that
required trained employees or employees with national vocational certificates

6. Deceitfully enticing and advertising in order to cheat employees or exploiting the employment services
to contractually send employees abroad to commit unlawful acts.

7. IU0egally using underage labor
B! Labour Code

Article 6. Rights and obligations of employers

1. The employers are entitled to:

a) Employ, arrange and manage labor according to the demand for production and business; commend
and discipline for violations of labor discipline;

b) Establish, join and participate in the activities of professional organizations and other organizations as
prescribed by law;

¢) Request the labor collective to discuss, negotiate and conclude the collective labor agreement;
participate in settling labor disputes and strikes; discuss with the Union about the problem in labor relations,
improve the material and mental life of the employees;

d) Temporarily shut down the workplace.

2. The employers are responsible to:

a) Perform the labor contract, collective labor agreement and other agreements with employees, respect
the honor and dignity of employees;

b) Establish the mechanism and discuss with the labor collective at the enterprise and strictly observe
the internal democratic regulations;

c) Make the labor management book, salary book and present them at the request from competent
agencies;

d) Declare the employment within 30 days as from starting the operation, periodically make and send

reports on the change in the labor status during the operation to local State labor management agencies;
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dd) Implement the law provisions on social insurance and law provisions on medical insurance.

132 UNAIDS, Learn About Your Rights Training Manual on Hiv and the Law, pp. 137-40. pp. 137-140.

%5 | Law on Hiv/Aids Prevention and Control 2006, Article 4
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134 Law on Hiv/Aids Prevention and Control 2006

Article 27.- Voluntary HIV testing

1. HIV testing shall only be conducted on the basis of voluntariness of persons to be tested.

2. Persons who voluntarily seek HIV testing must be full 16 years or older and have full civil act capacity.

3. HIV testing of persons less than 16 years old or persons who have lost their civil act capacity may only
be conducted when there is written consent of his/her parent or guardian.
135 Law on Hiv/Aids Prevention and Control 2006

Article 28.- Compulsory HIV testing

1. Compulsory HIV testing shall be conducted in the case that there is an official request for judicial
appraisal or a decision of an investigative body, a people's procuracy or a people's court.

2. The Minister of Health shall issue regulations on compulsory HIV testing in certain necessary cases for
diagnosis and treatment purposes.

3. The Government shall issue a list of occupations and professions requiring HIV testing before
recruitment.

4. Cost of HIV test in the cases mentioned in Clause 1 of this Article shall be covered with the state
budget.
136 Law on Hiv/Aids Prevention and Control 2006, Article 30. Notification of HIV positive testing results

Article 30.- Notification of HIV positive testing results
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1. Positive HIV test results shall only be informed to the following persons:

a/ Tested persons;

b/ Spouses of tested persons, parents or guardians of tested persons who are minor or have lost their
civil act capacity;

¢/ Staffs who are assigned to directly provide counseling and inform HIV positive test results to tested
persons;

d/ Persons who are responsible for providing care and treatment for HIV infected people at medical
establishments, including heads of medical departments or wards or chief convalescence workers at the
establishments where the HIV-infected people are being treated, health workers in medical establishments who
are assigned to directly provide treatment and care for HIV-infected people;

e/ Directors, medical officers and staff who are assigned to directly take care of HIV- infected people kept
in medical treatment establishments, educational establishments, reformatories, social relief establishments,
prisons or detention camps;

f/ Heads and authorized persons of agencies defined Clause 1, Article 28 of this Law.

2. Persons specified in Clause 1 of this Article shall be responsible for keeping confidential HIV positive
test results, except for the case specified at Point a, Clause 1 of this Article.

3. The Minister of Health shall issue detailed regulations on the responsibility and procedures for informing
HIV positive test results.

37 Decree No. 69/2011/Nd-Cp

Article 18 (5) (b) stipulates that a fine from 15 million - 20 million VND will be issued as punishment

against individuals or organizations that disclose the HIV status of a PLHIV without permission. A public apology on

the mass media may be required.
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138 pC Jayasuriya, Ethics and Human Rights — Text and Materials, (New Delhi: UNDP, 1995), p. 103. 19ty drdnau

ANNENITUNTANTUY BIYULUYIF, i 20.

139 UNAIDS, Country Factsheets Australia [online], 15 October 2017. Available from
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141 Disability Discrimination Act 1992

Article 4 Interpretation

disability, in relation to a person, means:

(a) total or partial loss of the person’s bodily or mental functions; or

(b) total or partial loss of a part of the body; or

(c) the presence in the body of organisms causing disease or illness; or

(d) the presence in the body of organisms capable of causing disease or illness; or

(e) the malfunction, malformation or disfigurement of a part of the person’s body; or

(f) a disorder or malfunction that results in the person learning differently from a person without the

disorder or malfunction; or

(¢) a disorder, illness or disease that affects a person’s thought processes, perception of reality, emotions

or judgment or that results in disturbed behaviour; and includes a disability that:

(h) presently exists; or

(i) previously existed but no longer exists; or

(j) may exist in the future; or

(k) is imputed to a person.
192 Disability Discrimination Act 1992

Section 5 Disability discrimination

(1) For the purposes of this Act, a person (discriminator) discriminates against another person (aggrieved
person) on the ground of a disability of the aggrieved person if, because of the aggrieved person’s disability, the
discriminator treats or proposes to treat the aggrieved person less favourably than, in circumstances that are the
same or are not materially different, the discriminator treats or would treat a person without the disability.

(2) For the purposes of subsection (1), circumstances in which a person treats or would treat another
person with a disability are not materially different because of the fact that different accommodation or services

may be required by the person with a disability.
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143 Disability Discrimination Act 1992

Section 6 Indirect disability discrimination

For the purposes of this Act, a person (discriminator) discriminates against another person (aggrieved
person) on the ground of a disability of the aggrieved person if the discriminator requires the aggrieved person to
comply with a requirement or condition:

(a) with which a substantially higher proportion of persons without the disability comply or are able to
comply; and

(b) which is not reasonable having regard to the circumstances of the case; and

(c) with which the aggrieved person does not or is not able to comply.
144 Disability Discrimination Act 1992

15 Discrimination in employment

(1) It is unlawful for an employer or a person acting or purporting to act on behalf of an employer to
discriminate against a person on the ground of the other person’s disability or a disability of any of that other
person’s associates:

(a) in the arrangements made for the purpose of determining who should be offered employment; or

(b) in determining who should be offered employment; or

(c) in the terms or conditions on which employment is offered.
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(2) It is unlawful for an employer or a person acting or purporting to act on behalf of an employer to
discriminate against an employee on the ground of the employee’s disability or a disability of any of that
employee’s associates:

() in the terms or conditions of employment that the employer affords the employee; or

(b) by denying the employee access, or limiting the employee’s access, to opportunities for promotion,
transfer or training, or to any other benefits associated with employment; or

(c) by dismissing the employee; or

(d) by subjecting the employee to any other detriment.

(3) Neither paragraph (1)(@) nor (b) renders it unlawful for a person to discriminate against another person,
on the ground of the other person’s disability, in connection with employment to perform domestic duties on the
premises on which the first-mentioned person resides.

(4) Neither paragraph (1)(b) nor (2)(c) renders unlawful discrimination by an employer against a person on
the ground of the person’s disability, if taking into account the person’s past training, qualifications and experience
relevant to the particular employment and, if the person is already employed by the employer, the person’s
performance as an employee, and all other relevant factors that it is reasonable to take into account, the person
because of his or her disability: (a) would be unable to carry out the inherent requirements of the particular
employment; or (b) would, in order to carry out those requirements, require services or facilities that are not
required by persons without the disability and the provision of which would impose an unjustifiable hardship on
the employer.

1% Disability Discrimination Act 1992

Section 43 Offence to incite doing of unlawful acts or offences

It is an offence for a person:

(a) to incite the doing of an act that is unlawful under a provision of Divisions 1, 2 or 3; or

(c) to assist or promote whether by financial assistance or otherwise the doing of such an act. Penalty:

Imprisonment for 6 months.
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147 Federal Discrimination Law 2005: Chapter 5: The Disability Discrimination Act, [onlinel, 30 June 2018. Available
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149 peter Leonard and Ewan Scobie, The International Comparative Legal Guide To: Data Protection 2014, (2014),

p. 15.
150 privacy Act 1988

Section 6 Interpretation

employee record, in relation to an employee, means a record of personal information relating to the
employment of the employee. Examples of personal information relating to the employment of the employee are
health information about the employee and personal information about all or any of the following:

(a) the engagement, training, disciplining or resignation of the employee;

(b) the termination of the employment of the employes;

(c) the terms and conditions of employment of the employee;

(d) the employee’s personal and emergency contact details;

(e) the employee’s performance or conduct;

(f) the employee’s hours of employment;

(g) the employee’s salary or wages;

(h) the employee’s membership of a professional or trade association;

() the employee’s trade union membership;

(j) the employee’s recreation, long service, sick, personal, maternity, paternity or other leave;

(k) the employee’s taxation, banking or superannuation affairs.
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INTERNATIONAL LABOUR CONFERENCE

Recommendation 200

RECOMMENDATION CONCERNING
HIV AND AIDS AND THE WORLD OF WORK

The General Conference of the International Labour Organization,

Having been convened at Geneva by the Governing Body of the International
Labour Office, and having met in its 99th Session on 2 June 2010, and

Noting that HIV and AIDS have a serious impact on society and economies, on
the world of work in both the formal and informal sectors, on workers, their
families and dependants, on the employers’ and workers’ organizations and
on public and private enterprises, and undermine the attainment of decent
work and sustainable development, and

Reaffirming the importance of the International Labour Organization’s role
in addressing HIV and AIDS in the world of work and the need for the
Organization to strengthen its efforts to achieve social justice and to combat
discrimination and stigmatization with regard to HIV and AIDS in all
aspects of its work and mandate, and

Recalling the importance of reducing the informal economy by attaining decent
work and sustainable development in order to better mobilize the world of
work in the response to HIV and AIDS, and

Noting that high levels of social and economic inequality, lack of information and
awareness, lack of confidentiality and insufficient access to and adherence
to treatment, increase the risk of HIV transmission, mortality levels, the
number of children who have lost one or both parents and the number of
workers engaged in informal work, and

Considering that poverty, social and economic inequality and unemployment
increase the risk of lack of access to prevention, treatment, care and support,
therefore increasing the risk of transmission, and

Noting that stigma, discrimination and the threat of job loss suffered by persons
affected by HIV or AIDS are barriers to knowing one’s HIV status, thus
increasing the vulnerability of workers to HIV and undermining their right
to social benefits, and

Noting that HIV and AIDS have a more severe impact on vulnerable and at-risk
groups, and

Noting that HIV affects both men and women, although women and girls are at
greater risk and more vulnerable to HIV infection and are disproportionately
affected by the HIV pandemic compared to men as a result of gender
inequality, and that women’s empowerment is therefore a key factor in the
global response to HIV and AIDS, and

Recalling the importance of safeguarding workers through comprehensive
occupational safety and health programmes, and

Recalling the value of the ILO code of practice An ILO code of practice on HIV/
AIDS and the world of work, 2001, and the need to strengthen its impact
given that there are limits and gaps in its implementation, and

194



Noting the need to promote and implement the international labour Conventions
and Recommendations and other international instruments that are relevant
to HIV and AIDS and the world of work, including those that recognize
the right to the highest attainable standard of health and to decent living
standards, and

Recalling the specific role of employers’ and workers’ organizations in promoting
and supporting national and international efforts in response to HIV and
AIDS in and through the world of work, and

Noting the important role of the workplace as regards information about and
access to prevention, treatment, care and support in the national response to
HIV and AIDS, and

Affirming the need to continue and increase international cooperation, in
particular in the context of the Joint United Nations Programme on HIV/
AIDS, to support efforts to give effect to this Recommendation, and

Recalling the value of collaboration at the national, regional and international
levels with the structures dealing with HIV and AIDS, including the health
sector and with relevant organizations, especially those representing persons
living with HIV, and

Affirming the need to set an international standard in order to guide governments
and organizations of employers and workers in defining their roles and
responsibilities at all levels, and

Having decided upon the adoption of certain proposals with regard to HIV and
AIDS and the world of work, and

Having determined that these proposals shall take the form of a
Recommendation;

adopts this seventeenth day of June of the year two thousand and ten the following
Recommendation, which may be cited as the HIV and AIDS Recommendation,
2010.

I. DEFINITIONS
1. For the purposes of this Recommendation:

(a) “HIV” refers to the human immunodeficiency virus, a virus that damages the
human immune system. Infection can be prevented by appropriate measures;

(b) “AIDS"” refers to the acquired immunodeficiency syndrome which results from
advanced stages of HIV infection, and is characterized by opportunistic infections
or HIV-related cancers, or both;

(c) “persons living with HIV” means persons infected with HIV;

(d) “stigma” means the social mark that, when associated with a person, usually
causes marginalization or presents an obstacle to the full enjoyment of social life
by the person infected or affected by HIV;

(e) “discrimination” means any distinction, exclusion or preference which has
the effect of nullifying or impairing equality of opportunity or treatment in
employment or occupation, as referred to in the Discrimination (Employment
and Occupation) Convention, 1958, and Recommendation, 1958;

(f) “affected persons” means persons whose lives are changed by HIV or AIDS
owing to the broader impact of the pandemic;

2

195



(g) “reasonable accommodation” means any modification or adjustment to a job or
to the workplace that is reasonably practicable and enables a person living with
HIV or AIDS to have access to, or participate or advance in, employment;

(h) “vulnerability” means the unequal opportunities, social exclusion, unemployment
or precarious employment, resulting from the social, cultural, political and
economic factors that make a person more susceptible to HIV infection and to
developing AIDS;

(i) “workplace” refers to any place in which workers perform their activity; and
(j) “worker” refers to any persons working under any form or arrangement.

II. ScorE

2. This Recommendation covers:
(a) all workers working under all forms or arrangements, and at all workplaces,
including:
(i) persons in any employment or occupation;
(i1) those in training, including interns and apprentices;
(iii) volunteers;
(iv) jobseekers and job applicants; and
(v) laid-off and suspended workers;

(b) all sectors of economic activity, including the private and public sectors and the
formal and informal economies; and

(c) armed forces and uniformed services.

III. GENERAL PRINCIPLES

3. The following general principles should apply to all action involved in the
national response to HIV and AIDS in the world of work:

(a) the response to HIV and AIDS should be recognized as contributing to the
realization of human rights and fundamental freedoms and gender equality for
all, including workers, their families and their dependants;

(b) HIV and AIDS should be recognized and treated as a workplace issue, which
should be included among the essential elements of the national, regional and
international response to the pandemic with full participation of organizations
of employers and workers;

(c) there should be no discrimination against or stigmatization of workers, in
particular jobseekers and job applicants, on the grounds of real or perceived
HIV status or the fact that they belong to regions of the world or segments of
the population perceived to be at greater risk of or more vulnerable to HIV
infection;

(d) prevention of all means of HIV transmission should be a fundamental priority;

(e) workers, their families and their dependants should have access to and benefit
from prevention, treatment, care and support in relation to HIV and AIDS, and
the workplace should play a role in facilitating access to these services;

(f) workers’ participation and engagement in the design, implementation and
evaluation of national and workplace programmes should be recognized and
reinforced;
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(g) workers should benefit from programmes to prevent specific risks of occupational
transmission of HIV and related transmissible diseases, such as tuberculosis;

workers, their families and their dependants should enjoy protection of their

h k heir famili d their depend hould enjoy p i f thei
privacy, including confidentiality related to HIV and AIDS, in particular with
regard to their own HIV status;

(i) no workers should be required to undertake an HIV test or disclose their HIV
status;

(j) measures to address HIV and AIDS in the world of work should be part of
national development policies and programmes, including those related to labour,
education, social protection and health; and

(k) the protection of workers in occupations that are particularly exposed to the risk
of HIV transmission.

IV. NATIONAL POLICIES AND PROGRAMMES

4. Members should:

(a) adopt national policies and programmes on HIV and AIDS and the world of work
and on occupational safety and health, where they do not already exist; and

(b) integrate their policies and programmes on HIV and AIDS and the world of
work in development plans and poverty reduction strategies, including decent
work, sustainable enterprises and income-generating strategies, as appropriate.

5. Indeveloping the national policies and programmes, the competent authorities
should take into account the ILO code of practice on HIV/AIDS of 2001, and any
subsequent revision, other relevant International Labour Organization instruments,
and other international guidelines adopted on this subject.

6. The national policies and programmes should be developed by the competent
authorities, in consultation with the most representative organizations of employers
and workers, as well as organizations representing persons living with HIV, taking
into account the views of relevant sectors, especially the health sector.

7. In developing the national policies and programmes, the competent authorities
should take into account the role of the workplace in prevention, treatment, care and
support, including the promotion of voluntary counselling and testing, in collaboration
with local communities.

8. Members should take every opportunity to disseminate information about
their policies and programmes on HIV and AIDS and the world of work through
organizations of employers and workers, other relevant HIV and AIDS entities, and
public information channels.

Discrimination and promotion of equality of opportunity
and treatment

9. Governments, in consultation with the most representative organizations of
employers and workers should consider affording protection equal to that available
under the Discrimination (Employment and Occupation) Convention, 1958, to
prevent discrimination based on real or perceived HIV status.

10. Real or perceived HIV status should not be a ground of discrimination
preventing the recruitment or continued employment, or the pursuit of equal
opportunities consistent with the provisions of the Discrimination (Employment and
Occupation) Convention, 1958.
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11. Real or perceived HIV status should not be a cause for termination of
employment. Temporary absence from work because of illness or caregiving duties
related to HIV or AIDS should be treated in the same way as absences for other health
reasons, taking into account the Termination of Employment Convention, 1982.

12. When existing measures against discrimination in the workplace are
inadequate for effective protection against discrimination in relation to HIV and
AIDS, Members should adapt these measures or put new ones in place, and provide
for their effective and transparent implementation.

13. Persons with HIV-related illness should not be denied the possibility of
continuing to carry out their work, with reasonable accommodation if necessary,
for as long as they are medically fit to do so. Measures to redeploy such persons to
work reasonably adapted to their abilities, to find other work through training or to
facilitate their return to work should be encouraged, taking into consideration the
relevant International Labour Organization and United Nations instruments.

14. Measures should be taken in or through the workplace to reduce the

transmission of HIV and alleviate its impact by:

(a) ensuring respect for human rights and fundamental freedoms;

(b) ensuring gender equality and the empowerment of women;

(c) ensuring actions to prevent and prohibit violence and harassment in the
workplace;

(d) promoting the active participation of both women and men in the response to
HIV and AIDS;

(e) promoting the involvement and empowerment of all workers regardless of their
sexual orientation and whether or not they belong to a vulnerable group;

(f) promoting the protection of sexual and reproductive health and sexual and
reproductive rights of women and men; and

(g) ensuring the effective confidentiality of personal data, including medical data.

Prevention

15. Prevention strategies should be adapted to national conditions and the type
of workplace, and should take into account gender, cultural, social and economic
concerns.

16. Prevention programmes should ensure:

(a) that accurate, up to date, relevant and timely information is made available
and accessible to all in a culturally sensitive format and language through the
different channels of communication available;

(b) comprehensive education programmes to help women and men understand and
reduce the risk of all modes of HIV transmission, including mother-to-child
transmission, and understand the importance of changing risk behaviours related
to infection;

(c) effective occupational safety and health measures;

(d) measures to encourage workers to know their own HIV status through voluntary
counselling and testing;

(e) access to all means of prevention, including but not limited to guaranteeing the
availability of necessary supplies, in particular male and female condoms and,
where appropriate, information about their correct use, and the availability of
post-exposure prophylaxis;

198



(f) effective measures to reduce high-risk behaviours, including for the most at-risk
groups, with a view to decreasing the incidence of HIV; and

(g) harm reduction strategies based on guidelines published by the World Health
Organization (WHO), the Joint United Nations Programme on HIV/AIDS
(UNAIDS) and the United Nations Office on Drugs and Crime (UNODC) and
other relevant guidelines.

Treatment and care

17. Members should ensure that their national policies and programmes on
workplace health interventions are determined in consultation with employers and
workers and their representatives and are linked to public health services. They
should offer the broadest range of appropriate and effective interventions to prevent
HIV and AIDS and manage their impact.

18. Members should ensure that workers living with HIV and their dependants
benefit from full access to health care, whether this is provided under public health,
social security systems or private insurance or other schemes. Members should also
ensure the education and awareness raising of workers to facilitate their access to
health care.

19. All persons covered by this Recommendation, including workers living with
HIV and their families and their dependants, should be entitled to health services.
These services should include access to free or affordable:

(a) voluntary counselling and testing;

(b) antiretroviral treatment and adherence education, information and support;

(c) proper nutrition consistent with treatment;

(d) treatment for opportunistic infections and sexually transmitted infections, and
any other HIV-related illnesses, in particular tuberculosis; and

(e) support and prevention programmes for persons living with HIV, including
psychosocial support.

20. There should be no discrimination against workers or their dependants based
onreal or perceived HIV status in access to social security systems and occupational
insurance schemes, or in relation to benefits under such schemes, including for health
care and disability, and death and survivors’ benefits.

Support

21. Programmes of care and support should include measures of reasonable
accommodation in the workplace for persons living with HIV or HIV-related
illnesses, with due regard to national conditions. Work should be organized in such
a way as to accommodate the episodic nature of HIV and AIDS, as well as possible
side effects of treatment.

22. Members should promote the retention in work and recruitment of persons
living with HIV. Members should consider extending support through periods of
employment and unemployment, including where necessary income-generating
opportunities for persons living with HIV or persons affected by HIV or AIDS.

23. Where a direct link can be established between an occupation and the risk
of infection, AIDS and infection by HIV should be recognized as an occupational
disease or accident, in accordance with national procedures and definitions, and with
reference to the List of Occupational Diseases Recommendation, 2002, as well as
other relevant International Labour Organization instruments.
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Testing, privacy and confidentiality

24. Testing must be genuinely voluntary and free of any coercion and testing
programmes must respect international guidelines on confidentiality, counselling
and consent.

25. HIV testing or other forms of screening for HIV should not be required of
workers, including migrant workers, jobseekers and job applicants.

26. The results of HIV testing should be confidential and not endanger access
to jobs, tenure, job security or opportunities for advancement.

27. Workers, including migrant workers, jobseekers and job applicants, should
not be required by countries of origin, of transit or of destination to disclose HI'V-
related information about themselves or others. Access to such information should
be governed by rules of confidentiality consistent with the ILO code of practice on
the protection of workers’ personal data, 1997, and other relevant international data
protection standards.

28. Migrant workers, or those seeking to migrate for employment, should not be
excluded from migration by the countries of origin, of transit or of destination on the
basis of their real or perceived HIV status.

29. Members should have in place easily accessible dispute resolution procedures
which ensure redress for workers if their rights set out above are violated.

Occupational safety and health

30. The working environment should be safe and healthy, in order to prevent
transmission of HIV in the workplace, takingintoaccount the Occupational Safety and
Health Convention, 1981, and Recommendation, 1981, the Promotional Framework
for Occupational Safety and Health Convention, 2006, and Recommendation, 2006,
and other relevant international instruments, such as joint International Labour
Office and WHO guidance documents.

31. Safety and health measures to prevent workers’ exposure to HIV at work
should include universal precautions, accident and hazard prevention measures,
such as organizational measures, engineering and work practice controls, personal
protective equipment, as appropriate, environmental control measures and post-
exposure prophylaxis and other safety measures to minimize the risk of contracting
HIV and tuberculosis, especially in occupations most at risk, including in the health-
care sector.

32. When there is a possibility of exposure to HIV at work, workers should
receive education and training on modes of transmission and measures to prevent
exposure and infection. Members should take measures to ensure that prevention,
safety and health are provided for in accordance with relevant standards.

33. Awareness-raising measures should emphasize that HIV is not transmitted
by casual physical contact and that the presence of a person living with HI'V should
not be considered a workplace hazard.

34. Occupational health services and workplace mechanisms related to
occupational safety and health should address HIV and AIDS, taking into account
the Occupational Health Services Convention, 1985, and Recommendation, 1985,
the Joint ILO/WHO guidelines on health services and HIV/AIDS, 2005, and any
subsequent revision, and other relevant international instruments.
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Children and young persons

35. Members should take measures to combat child labour and child trafficking
that may result from the death or illness of family members or caregivers due to
AIDS and to reduce the vulnerability of children to HIV, taking into account the
ILO Declaration on Fundamental Principles and Rights at Work, 1998, the Minimum
Age Convention, 1973, and Recommendation, 1973, and the Worst Forms of Child
Labour Convention, 1999, and Recommendation, 1999. Special measures should be
taken to protect these children from sexual abuse and sexual exploitation.

36. Members should take measures to protect young workers against HIV
infection, and to include the special needs of children and young persons in the
response to HIV and AIDS in national policies and programmes. These should
include objective sexual and reproductive health education, in particular the
dissemination of information on HIV and AIDS through vocational training and in
youth employment programmes and services.

V. IMPLEMENTATION

37. National policies and programmes on HIV and AIDS and the world of work
should:

(a) be given effect, in consultation with the most representative organizations of
employers and workers and other parties concerned, including relevant public
and private occupational health structures, by one or a combination of the
following means:

(i) national laws and regulations;
(ii) collective agreements;
(iii) national and workplace policies and programmes of action; and

(iv) sectoral strategies, with particular attention to sectors in which persons
covered by this Recommendation are most at risk;

(b) involve the judicial authorities competent in labour issues, and labour
administration authorities in the planning and implementation of the policies
and programmes, and training in this regard should be provided to them;

(c) provideformeasuresinnational laws andregulations to address breaches of privacy
and confidentiality and other protection afforded under this Recommendation;

(d) ensure collaboration and coordination among the public authorities and public
and private services concerned, including insurance and benefit programmes or
other types of programmes;

(e) promote and support all enterprises to implement the national policies and
programmes, including through their supply chains and distribution networks,
with the participation of organizations of employers and workers and ensure that
enterprises operating in the export processing zones comply;

(f) promote social dialogue, including consultation and negotiation, consistent with
the Tripartite Consultation (International Labour Standards) Convention, 1976,
and other forms of cooperation among government authorities, public and private
employers and workers and their representatives, taking into account the views of
occupational health personnel, specialists in HIV and AIDS, and other parties
including organizations representing persons living with HIV, international
organizations, relevant civil society organizations and country coordinating
mechanisms;
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(g) be formulated, implemented, regularly reviewed and updated, taking into
consideration the most recent scientific and social developments and the need to
mainstream gender and cultural concerns;

(h) be coordinated with, among others, labour, social security and health policies
and programmes; and

(i) ensure that Members make reasonable provision for the means of their
implementation, with due regard to national conditions, as well as to the capacity
of employers and workers.

Social dialogue

38. Implementation of policies and programmes on HIV and AIDS should
be based on cooperation and trust among employers and workers and their
representatives, and governments, with the active involvement, at their workplace,
of persons living with HIV.

39. Organizations of employers and workers should promote awareness of HIV
and AIDS, including prevention and non-discrimination, through the provision of
education and information to their members. These should be sensitive to gender
and cultural concerns.

Education, training, information and consultation

40. Training, safety instructions and any necessary guidance in the workplace
related to HIV and AIDS should be provided in a clear and accessible form for all
workers and, in particular, for migrant workers, newly engaged or inexperienced
workers, young workers and persons in training, including interns and apprentices.
Training, instructions and guidance should be sensitive to gender and cultural
concerns and adapted to the characteristics of the workforce, taking into account
the risk factors for the workforce.

41. Up to date scientific and socio-economic information and, where appropriate,
education and training on HIV and AIDS should be available to employers, managers
and workers’ representatives, in order to assist them in taking appropriate measures
in the workplace.

42. Workers, including interns, trainees and volunteers should receive awareness-
raising information and appropriate training in HIV infection control procedures in
the context of workplace accidents and first aid. Workers whose occupations put
them at risk of exposure to human blood, blood products and other body fluids
should receive additional training in exposure prevention, exposure registration
procedures and post-exposure prophylaxis.

43. Workers and their representatives should have the right to be informed and
consulted on measures taken to implement workplace policies and programmes
related to HIV and AIDS. Workers’ and employers’ representatives should participate
in workplace inspections in accordance with national practice.

Public services

44. The role of the labour administration services, including the labour
inspectorate, and of the judicial authorities competent in labour issues, in the response
to HIV and AIDS, should be reviewed and, if necessary, strengthened.
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45. Public health systems should be strengthened and follow the Joint ILO/WHO
guidelines on health services and HIV/AIDS, 2005, and any subsequent revision, to
help ensure greater access to prevention, treatment, care and support, and reduce
the additional strain on public services, particularly on health workers, caused by
HIV and AIDS.

International cooperation

46. Members should cooperate, through bilateral or multilateral agreements,
through their participation in the multilateral system or through other effective
means, in order to give effect to this Recommendation.

47. Measures to ensure access to HIV prevention, treatment, care and support
services for migrant workers should be taken by countries of origin, of transit and of
destination, and agreements should be concluded among the countries concerned,
whenever appropriate.

48. International cooperation should be encouraged between and among
Members, their national structures on HIV and AIDS and relevant international
organizations and should include the systematic exchange of information on all
measures taken to respond to the HIV pandemic.

49. Members and multilateral organizations should give particular attention to
coordination and to the necessary resources to satisfy the needs of all countries,
especially high prevalence countries, in the development of international strategies
and programmes for prevention, treatment, care and support related to HIV.

50. Members and international organizations should seek to reduce the price of
supplies of any type, for the prevention, treatment and care of infection caused by
HIV and other opportunistic infections and HIV-related cancers.

VI. FoLLow-up

51. Members should establish an appropriate mechanism or make use of an
existing one, for monitoring developments in relation to their national policy on HIV
and AIDS and the world of work, as well as for formulating advice on its adoption
and implementation.

52. The most representative organizations of employers and workers should be
represented, on an equal footing, in the mechanism for monitoring developments in
relation to the national policy. In addition, these organizations should be consulted
under the mechanism as often as necessary, taking into consideration the views of
organizations of persons living with HIV, expert reports or technical studies.

53. Members should, to the extent possible, collect detailed information and
statistical data and undertake research on developments at the national and sectoral
levels in relation to HIV and AIDS in the world of work, taking into account the
distribution of women and men and other relevant factors.

54. In addition to the reporting under article 19 of the Constitution of the
International Labour Organization, a regular review of action taken on the basis of
this Recommendation could be included in national reports to UNAIDS and reports
under relevant international instruments.
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1. Objective

1. Objective

The objective of this code is to provide a set of guidelines to address the HIV/ AIDS
epidemic in the world of work and within the framework of the promotion of decent
work. The guidelines cover the following key areas of action:

(a) prevention of HIV/AIDS;

(b) management and mitigation of the impact of HIV/AIDS on the world of work;

(c) care and support of workers infected and affected by HIV/ AIDS;

(d) elimination of stigma and discrimination on the basis of real or perceived HIV status.

2. Use
This code should be used to:

(a) develop concrete responses at enterprise, community, regional, sectoral, national
and international levels;

(b) promote processes of dialogue, consultations, negotiations and all forms of cooper-
ation between governments, employers and workers and their representatives, occu-
pational health personnel, specialists in HIV/AIDS issues, and all relevant
stakeholders (which may include community-based and non-governmental organi-
zations (NGOs));

(c) give effect to its contents in consultation with the social partners:
— in national laws, policies and programmes of action,
— in workplace/enterprise agreements, and
— in workplace policies and plans of action.

3. Scope and terms used in the code

3.1. Scope
This code applies to:

(a) all employers and workers (including applicants for work) in the public and private
sectors; and

(b) all aspects of work, formal and informal.

32. Terms used in the code
HIV: the Human Immunodeficiency Virus, a virus that weakens the body’s immune
system, ultimately causing AIDS.

Affected persons: persons whose lives are changed in any way by HIV/AIDS due to
the broader impact of this epidemic.

AIDS: the Acquired Immune Deficiency Syndrome, a cluster of medical conditions,
often referred to as opportunistic infections and cancers and for which, to date, there is
no cure.

Discrimination is used in this code in accordance with the definition given in the Dis-
crimination (Employment and Occupation) Convention, 1958 (No. 111), to include HIV
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status. It also includes discrimination on the basis of a worker’s perceived HIV status,
including discrimination on the ground of sexual orientation.

Persons with disabilities is used in this code in accordance with the definition given
in the Vocational Rehabilitation and Employment (Disabled Persons) Convention, 1983
(No. 159), namely individuals whose prospects of securing, retaining and advancing in
suitable employment are substantially reduced as a result of a duly recognized physical
or mental impairment.

Employer: a person or organization employing workers under a written or verbal con-
tract of employment which establishes the rights and duties of both parties, in accord-
ance with national law and practice. Governments, public authorities, private enterprises
and individuals may be employers.

Occupational health services (OHS) is used in this code in accordance with the de-
scription given in the Occupational Health Services Convention, 1985 (No. 161), namely
health services which have an essentially preventative function and which are responsi-
ble for advising the employer, as well as workers and their representatives, on the re-
quirements for establishing and maintaining a safe and healthy working environment and
work methods to facilitate optimal physical and mental health in relation to work. The
OHS also provide advice on the adaptation of work to the capabilities of workers in the
light of their physical and mental health.

Reasonable accommodation : any modification or adjustment to a job or to the work-
place that is reasonably practicable and will enable a person living with HIV or AIDS to
have access to or participate or advance in employment.

Screening: measures whether direct (HIV testing), indirect (assessment of risk-taking
behaviour) or asking questions about tests already taken or about medication.

Sex and gender: there are both biological and social differences between men and
women. The term “sex” refers to biologically determined differences, while the term
“gender” refers to differences in social roles and relations between men and women.
Gender roles are learned through socialization and vary widely within and between cul-
tures. Gender roles are affected by age, class, race, ethnicity and religion, and by the ge-
ographical, economic and political environment.

STI: sexually transmitted infection, which includes, among others, syphilis, chancroid,
chlamydia, gonorrhoea. It also includes conditions commonly known as sexually trans-
mitted diseases (STDs).

Termination of employment has the meaning attributed in the Termination of Em-
ployment Convention, 1982 (No. 158), namely dismissal at the initiative of the employer.

Universal Precautions are a simple standard of infection control practice to be used
to minimize the risk of blood-bome pathogens (see full explanation in Appendix II).

Workers in informal activities (also known as informal sector): this term is described
in Appendix I.

Workers’ representatives, in accordance with the Workers’ Representatives Conven-
tion, 1971 (No. 135), are persons recognized as such by national law or practice whether
they are:
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(a) trade union representatives, namely, representatives designated or elected by trade
unions or by members of such unions; or

(b) elected representatives, namely, representatives who are freely elected by the work-
ers of the undertaking in accordance with provisions of national laws or regulations
or of collective agreements and whose functions do not include activities which are
recognized as the exclusive prerogative of trade unions in the country concerned.

Vulnerability refers to socio-economic disempowerment and cultural context, work
situations that make workers more susceptible to the risk of infection and situations
which put children at greater risk of being involved in child labour (for more detail see
Appendix I).

4. Key principles

4.1. Recognition of HIV/AIDS as a workplace issue

HIV/AIDS is a workplace issue, and should be treated like any other serious illness/
condition in the workplace. This is necessary not only because it affects the workforce,
but also because the workplace, being part of the local community, has a role to play in
the wider struggle to limit the spread and effects of the epidemic.

42. Non-discrimination

In the spirit of decent work and respect for the human rights and dignity of persons
infected or affected by HIV/ AIDS, there should be no discrimination against workers on
the basis of real or perceived HIV status. Discrimination and stigmatization of people liv-
ing with HIV/AIDS inhibits efforts aimed at promoting HIV/ AIDS prevention.

43. Gender equality

The gender dimensions of HIV/AIDS should be recognized. Women are more likely
to become infected and are more often adversely affected by the HIV/AIDS epidemic
than men due to biological, socio-cultural and economic reasons. The greater the gender
discrimination in societies and the lower the position of women, the more negatively
they are affected by HIV. Therefore, more equal gender relations and the empowerment
of women are vital to successfully prevent the spread of HIV infection and enable wom-
en to cope with HIV/AIDS.

44. Healthy work environment

The work environment should be healthy and safe, so far as is practicable, for all con-
cerned parties, in order to prevent transmission of HIV, in accordance with the provisions
of the Occupational Safety and Health Convention, 1981 (No. 155).

A healthy work environment facilitates optimal physical and mental health in relation
to work and adaptation of work to the capabilities of workers in light of their state of
physical and mental health.

4.5. Social dialogue
The successful implementation of an HIV/AIDS policy and programme requires co-
operation and trust between employers, workers and their representatives and govern-
3
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ment, where appropriate, with the active involvement of workers infected and affected
by HIV/AIDS.

4.6. Screening for purposes of exclusion from employment or work processes

HIV/AIDS screening should not be required of job applicants or persons in employ-
ment.

4.7. Confidentiality

There is no justification for asking job applicants or workers to disclose HIV-related
personal information. Nor should co-workers be obliged to reveal such personal infor-
mation about fellow workers. Access to personal data relating to a worker’s HIV status
should be bound by the rules of confidentiality consistent with the ILO’s code of practice
on the protection of workers’ personal data, 1997.

4.8. Continuation of employment relationship

HIV infection is not a cause for termination of employment. As with many other con-
ditions, persons with HIV-related illnesses should be able to work for as long as medi-
cally fit in available, appropriate work.

4.9. Prevention

HIV infection is preventable. Prevention of all means of transmission can be achieved
through a variety of strategies which are appropriately targeted to national conditions
and which are culturally sensitive.

Prevention can be furthered through changes in behaviour, knowledge, treatment
and the creation of a non-discriminatory environment.

The social partners are in a unique position to promote prevention efforts particularly
in relation to changing attitudes and behaviours through the provision of information and
education, and in addressing socio-economic factors.

4.10.Care and support

Solidarity, care and support should guide the response to HIV/AIDS in the world of
work. All workers, including workers with HIV, are entitled to affordable health services.
There should be no discrimination against them and their dependants in access to and
receipt of benefits from statutory social security programmes and occupational schemes.

5. General rights and responsibilities

5.1. Governments and their competent authorities

(a) Coherence. Governments should ensure coherence in national HIV/AIDS strategy
and programmes, recognizing the importance of including the world of work in
national plans, for example by ensuring that the composition of national AIDS coun-
cils includes representatives of employers, workers, people living with HIV/AIDS
and of ministries responsible for labour and social matters.

(b) Multi-sectoral participation. The competent authorities should mobilize and support
broad partnerships for protection and prevention, including public agencies, the pri-
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5. General rights and responsibilities

vate sector, workers’ and employers’ organizations, and all relevant stakeholders so
that the greatest number of partners in the world of work are involved.

(¢) Coordination. Governments should facilitate and coordinate all interventions at the

national level that provide an enabling environment for world of work interventions
and capitalize on the presence of the social partners and all relevant stakeholders.
Coordination should build on measures and support services already in place.

(d) Prevention and health promotion. The competent authorities should instigate and

work in partnership with other social partners to promote awareness and prevention
programmes, particularly in the workplace.

(e) Clinical guidelines. In countries where employers assume a primary responsibility

for providing direct health-care services to workers, governments should offer
guidelines to assist employers in the care and clinical management of HIV/AIDS.
These guidelines should take account of existing services.

Social protection. Governments should ensure that benefits under national laws and
regulations apply to workers with HIV/ AIDS no less favourably than to workers with
other serious illnesses. In designing and implementing social security programmes,
governments should take into account the progressive and intermittent nature of the
disease and tailor schemes accordingly, for example by making benefits available as
and when needed and by the expeditious treatment of claims.

(g) Research. In order to achieve coherence with national AIDS plans, to mobilize the

social partners, to evaluate the costs of the epidemic on workplaces, for the social
security system and for the economy, and to facilitate planning to mitigate its socio-
economic impact, the competent authorities should encourage, support, carry out
and publish the findings of demographic projections, incidence and prevalence
studies and case studies of best practice. Governments should endeavour to provide
the institutional and regulatory framework to achieve this. The research should
include gender-sensitive analyses that make use of research and data from employ-
ers and their organizations and workers’ organizations. Data collection should, to
the extent possible, be sector-specific and disaggregated by sex, race, sexual orien-
tation, age, employment and occupational status and be done in a culturally sensi-
tive manner. Where possible, permanent impact assessment mechanisms should
exist.

(h) Financial resourcing. Governments, where possible, in consultation with the social
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partners and other stakeholders, should estimate the financial implications of HIV/
AIDS and seek to mobilize funding locally and internationally for their national AIDS
strategic plans including, where relevant, for their social security systems.

Legislation . In order to eliminate workplace discrimination and ensure workplace
prevention and social protection, governments, in consultation with the social part-
ners and experts in the field of HIV/AIDS, should provide the relevant regulatory
framework and, where necessary, revise labour laws and other legislation.

Conditionalities for government support. When governments provide start-up fund-
ing and incentives for national and international enterprises, they should require
recipients to adhere to national laws and encourage recipients to adhere to this
code, and policies or codes that give effect to the provisions of this code.
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(k) Enforcement. The competent authorities should supply technical information and
advice to employers and workers concerning the most effective way of complying
with legislation and regulations applicable to HIV/AIDS and the world of work.
They should strengthen enforcement structures and procedures, such as factory/
labour inspectorates and labour courts and tribunals.

(1) Workers in informal activities (also known as informal sector). Governments should
extend and adapt their HIV/ AIDS prevention programmes to such workers including
income generation and social protection. Governments should also design and
develop new approaches using local communities where appropriate.

(m)Mitigation . Governments should promote care and support through public health-
care programmes, social security systems and/or other relevant government initia-
tives. Governments should also strive to ensure access to treatment and, where
appropriate, to work in partnership with employers and workers’ organizations.

(n) Children and young persons. In programmes to eliminate child labour, governments
should ensure that attention is paid to the impact of the epidemic on children and
young persons whose parent or parents are ill or have died as a result of HIV/AIDS.

(0) Regional and international collaboration. Governments should promote and sup-
port collaboration at regional and international levels, and through intergovernmen-
tal agencies and all relevant stakeholders, so as to focus international attention on
HIV/AIDS and on the related needs of the world of work.

(p) International assistance. Governments should enlist international assistance where
appropriate in support of national programmes. They should encourage initiatives
aimed at supporting international campaigns to reduce the cost of, and improve
access to, antiretroviral drugs.

(q) Vulnerability. Governments should take measures to identify groups of workers
who are vulnerable to infection, and adopt strategies to overcome the factors that
make these workers susceptible. Governments should also endeavour to ensure that
appropriate prevention programmes are in place for these workers.

5.2. Employers and their organizations

(a) Workplace policy. Employers should consult with workers and their representatives
to develop and implement an appropriate policy for their workplace, designed to
prevent the spread of the infection and protect all workers from discrimination
related to HIV/AIDS. A checklist for workplace policy planning and implementation
appears in Appendix IIL.

(b) National, sectoral and workplace/enterprise agreements. Employers should adhere to
national law and practice in relation to negotiating terms and conditions of employ-
ment about HIV/AIDS issues with workers and their representatives, and endeavour
to include provisions on HIV/AIDS protection and prevention in national, sectoral
and workplace/enterprise agreements.

(¢) Education and training. Employers and their organizations, in consultation with
workers and their representatives, should initiate and support programmes at their
workplaces to inform, educate and train workers about HIV/AIDS prevention, care
and support and the enterprise’s policy on HIV/AIDS, including measures to reduce
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5. General rights and responsibilities

discrimination against people infected or affected by HIV/AIDS and specific staff
benefits and entitlements.

(d) Economic impact. Employers, workers and their organizations, should work
together to develop appropriate strategies to assess and appropriately respond to
the economic impact of HIV/ AIDS on their particular workplace and sector.

(e) Personnel policies. Employers should not engage in nor permit any personnel policy
or practice that discriminates against workers infected with or affected by HIV/ AIDS.
In particular, employers should:

— not require HIV/AIDS screening or testing unless otherwise specified in section 8
of this code;

— ensure that work is performed free of discrimination or stigmatization based on
perceived or real HIV status;

— encourage persons with HIV and AIDS-related illnesses to work as long as medi-
cally fit for appropriate work; and

— provide that, where a worker with an AIDS-related condition is too ill to continue
to work and where alternative working arrangements including extended sick
leave have been exhausted, the employment relationship may cease in accord-
ance with anti-discrimination and labour laws and respect for general procedures
and full benefits.

(f) Grievance and disciplinary procedures. Employers should have procedures that can
be used by workers and their representatives for work-related grievances. These
procedures should specify under what circumstances disciplinary proceedings can
be commenced against any employee who discriminates on the grounds of real or
perceived HIV status or who violates the workplace policy on HIV/AIDS.

(g) Confidentiality. HIV/ AIDS-related information of workers should be kept strictly
confidential and kept only on medical files, whereby access to information complies
with the Occupational Health Services Recommendation, 1985 (No. 171), and
national laws and practices. Access to such information should be strictly limited to
medical personnel and such information may only be disclosed if legally required or
with the consent of the person concerned.

(h) Risk reduction and management. Employers should ensure a safe and healthy
working environment, including the application of Universal Precautions and meas-
ures such as the provision and maintenance of protective equipment and first aid.
To support behavioural change by individuals, employers should also make availa-
ble, where appropriate, male and female condoms, counselling, care, support and
referral services. Where size and cost considerations make this difficult, employers
and/or their organizations should seek support from government and other relevant
institutions.
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Workplaces where workers come into regular contact with human blood and body
fluids. In such workplaces, employers need to take additional measures to ensure
that all workers are trained in Universal Precautions, that they are knowledgeable
about procedures to be followed in the event of an occupational incident and that
Universal Precautions are always observed. Facilities should be provided for these
measures.
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(j) Reasonable accommodation. Employers, in consultation with the worker(s) and
their representatives, should take measures to reasonably accommodate the
worker(s) with AIDS-related illnesses. These could include rearrangement of work-
ing time, special equipment, opportunities for rest breaks, time off for medical
appointments, flexible sick leave, part-time work and return-to-work arrangements.

(k) Advocacy. In the spirit of good corporate citizenship, employers and their organiza-
tions should, where appropriate, encourage fellow employers to contribute to the
prevention and management of HIV/AIDS in the workplace, and encourage govern-
ments to take all necessary action to stop the spread of HIV/AIDS and mitigate its
effects. Other partnerships can support this process such as joint business/trade
union councils on HIV/AIDS.

Support for confidential voluntary HIV counselling and testing. Employers, workers
and their representatives should encourage support for, and access to, confidential
voluntary counselling and testing that is provided by qualified health services.
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(m)Workers in informal activities (also known as informal sector). Employers of work-
ers in informal activities should investigate and, where appropriate, develop preven-
tion and care programmes for these workers.

(n) International partnerships. Employers and their organizations should contribute,
where appropriate, to international partnerships in the fight against HIV/ AIDS.

5.3. Workers and their organizations

(a) Workplace policy. Workers and their representatives should consult with their
employers on the implementation of an appropriate policy for their workplace,
designed to prevent the spread of the infection and protect all workers from discrim-
ination related to HIV/AIDS. A checklist for workplace policy planning and imple-
mentation appears in Appendix III.

(b) National, sectoral and workplace/enterprise agreements. Workers and their organiza-
tions should adhere to national law and practice when negotiating terms and condi-
tions of employment relating to HIV/AIDS issues, and endeavour to include
provisions on HIV/AIDS protection and prevention in national, sectoral and work-
place/enterprise agreements.

(¢) Information and education. Workers and their organizations should use existing
union structures and other structures and facilities to provide information on HIV/
AIDS in the workplace, and develop educational materials and activities appropriate
for workers and their families, including regularly updated information on workers’
rights and benefits.

(d) Economic impact. Workers and their organizations should work together with
employers to develop appropriate strategies to assess and appropriately respond to
the economic impact of HIV/AIDS in their particular workplace and sector.

(e) Advocacy. Workers and their organizations should work with employers, their
organizations and governments to raise awareness of HIV/AIDS prevention and
management.

(f) Personnel policies. Workers and their representatives should support and encourage
employers in creating and implementing personnel policy and practices that do not
discriminate against workers with HIV/ AIDS.
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(g) Monitoring of compliance. Workers’ representatives have the right to take up issues
at their workplaces through grievance and disciplinary procedures and/or should
report all discrimination on the basis of HIV/AIDS to the appropriate legal authori-
ties.

(h) Training. Workers’ organizations should develop and carry out training courses for
their representatives on workplace issues raised by the epidemic, on appropriate
responses, and on the general needs of people living with HIV/AIDS and their car-
ers.

(1) Risk reduction and management. Workers and their organizations should advocate
for, and cooperate with, employers to maintain a safe and healthy working environ-
ment, including the correct application and maintenance of protective equipment
and first aid. Workers and their organizations should assess the vulnerability of the
working environment and promote tailored programmes for workers as appropriate.

(j) Confidentiality. Workers have the right to access their own personal and medical
files. Workers’ organizations should not have access to personnel data relating to a
worker’s HIV status. In all cases, when carrying out trade union responsibilities and
functions, the rules of confidentiality and the requirement for the concerned per-
son’s consent set out in the Occupational Health Services Recommendation, 1985
(No. 171), should apply.

(k) Workers in informal activities (also known as informal sector). Workers and their
organizations should extend their activities to these workers in partnership with all
other relevant stakeholders, where appropriate, and support new initiatives which
help both prevent the spread of HIV/AIDS and mitigate its impact.

(1) Vulnerability. Workers and their organizations should ensure that factors that
increase the risk of infection for certain groups of workers are addressed in consul-
tation with employers.

(m)Support for confidential voluntary HIV counselling and testing. Workers and their
organizations should work with employers to encourage and support access to con-
fidential voluntary counselling and testing.

(n) International partnerships. Workers’ organizations should build solidarity across
national borders by using sectoral, regional and international groupings to highlight
HIV/AIDS and the world of work, and to include it in workers’ rights campaigns.

6. Prevention through information and education

Workplace information and education programmes are essential to combat the spread
of the epidemic and to foster greater tolerance for workers with HIV/ AIDS. Effective ed-
ucation can contribute to the capacity of workers to protect themselves against HIV infec-
tion. It can significantly reduce HIV-related anxiety and stigmatization, minimize
disruption in the workplace, and bring about attitudinal and behavioural change. Pro-
grammes should be developed through consultations between governments, employers
and workers and their representatives to ensure supportat the highest levels and the fullest
participation of all concerned. Information and education should be provided in a variety
of forms, not relying exclusively on the written word and including distance learning
where necessary. Programmes should be targeted and tailored to the age, gender, sexual
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orientation, sectoral characteristics and behavioural risk factors of the workforce and its
cultural context. They should be delivered by trusted and respected individuals. Peer ed-
ucation has been found to be particularly effective, as has the involvement of people living
with HIV/AIDS in the design and implementation of programmes.

6.1. Information and awareness-raising campaigns

(a) Information programmes should, where possible, be linked to broader HIV/AIDS
campaigns within the local community, sector, region or country. The programmes
should be based on correct and up-to-date information about how HIV is and is not
transmitted, dispel the myths surrounding HIV/AIDS, how HIV can be prevented,
medical aspects of the disease, the impact of AIDS on individuals, and the possibili-
ties for care, support and treatment.

(b) As far as is practicable, information programmes, courses and campaigns should be
integrated into existing education and human resource policies and programmes as
well as occupational safety and health and anti-discrimination strategies.

6.2. Educational programmes

(a) Educational strategies should be based on consultation between employers and
workers, and their representatives and, where appropriate, government and other
relevant stakeholders with expertise in HIV/AIDS education, counselling and care.
The methods should be as interactive and participatory as possible.

(b) Consideration should be given to educational programmes taking place during paid
working hours and developing educational materials to be used by workers outside
workplaces. Where courses are offered, attendance should be considered as part of
work obligations.

(c) Where practical and appropriate, programmes should:

— include activities to help individuals assess the risks that face them personally
(both as individuals and as members of a group) and reduce these risks through
decision-making, negotiation and communication skills, as well as educational,
preventative and counselling programmes;

— give special emphasis to high-risk behaviour and other risk factors such as occu-
pational mobility that expose certain groups of workers to increased risk of HIV
infection;

— provide information about transmission of HIV through drug injection and infor-
mation about how to reduce the risk of such transmission;

— enhance dialogue among governments and employers’ and workers’ organiza-
tions from neighbouring countries and at regional level;

— promote HIV/AIDS awareness in vocational training programmes carried out by
governments and enterprises, in collaboration with workers’ organizations;

— promote campaigns targeted at young workers and women;

— give special emphasis to the vulnerability of women to HIV and prevention strate-
gies that can lessen this vulnerability (see section 6.3);

— emphasize that HIV cannot be contracted through casual contact, and that people
who are HIV-positive do not need to be avoided or stigmatized, but rather should
be supported and accommodated in the workplace;
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— explain the debilitating effects of the virus and the need for all workers to be
empathetic and non-discriminatory towards workers with HIV/ AIDS;

— give workers the opportunity to express and discuss their reactions and emotions
caused by HIV/ AIDS;

— instruct workers (especially health-care workers) on the use of Universal Precau-
tions and inform them of procedures to be followed in case of exposure;

— provide education about the prevention and management of STIs and tuberculosis,
not only because of the associated risk of HIV infection but also because these con-
ditions are treatable, thus improving the workers’ general health and immunity;

— promote hygiene and proper nutrition;

— promote safer sex practices, including instructions on the use of male and female
condoms;

— encourage peer education and informal education activities;

— be regularly monitored, evaluated, reviewed and revised where necessary.

6.3. Gender-specific programmes

(a) All programmes should be gender-sensitive, as well as sensitive to race and sexual
orientation. This includes targeting both women and men explicitly, or addressing
either women or men in separate programmes, in recognition of the different types
and degrees of risk for men and women workers.

(b) Information for women needs to alert them to, and explain their higher risk of,
infection, in particular the special vulnerability of young women.

(c) Education should help both women and men to understand and act upon the une-
qual power relations between them in employment and personal situations; harass-
ment and violence should be addressed specifically.

(d) Programmes should help women to understand their rights, both within the work-
place and outside it, and empower them to protect themselves.

(e) Education for men should include awareness-raising, risk assessment and strategies
to promote men’s responsibilities regarding HIV/ AIDS prevention.

(f) Appropriately targeted prevention programmes should be developed for homosexu-
ally active men in consultation with these workers and their representatives.

64. Linkage to health promotion programmes

Educational programmes should be linked, where feasible, to health promotion pro-
grammes dealing with issues such as substance abuse, stress and reproductive health at
the workplace. Existing work councils or health and safety committees provide an entry
point to HIV/AIDS awareness campaigns and educational programmes. This linkage
should highlight the increased risk of infection in the use of contaminated needles in in-
travenous drug-injection. It should also highlight that intoxication due to alcohol and
drugs could lead to behaviour which increases the risk of HIV infection.

6.5. Practical measures to support behavioural change

(a) Workers should be provided with sensitive, accurate and up-to-date education about
risk reduction strategies, and, where appropriate, male and female condoms should
be made available.
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(b) Early and effective STI and tuberculosis diagnosis, treatment and management, as
well as a sterile needle and syringe-exchange programmes, should also be made
available, where appropriate, or information provided on where they can be
obtained.

(c) For women workers in financial need, education should include strategies to sup-
plement low incomes, for example, by supplying information on income-generating
activities, tax relief and wage support.

6.6. Community outreach programmes

Employers, workers and their representatives should encourage and promote infor-
mation and education programmes on prevention and management of HIV/ AIDS within
the local community, especially in schools. Participation in outreach programmes should
be encouraged in order to provide an opportunity for people to express their views and
enhance the welfare of workers with HIV/ AIDS by reducing their isolation and ostracism.
Such programmes should be run in partnership with appropriate national or local bodies.

7. Training

Training should be targeted at, and adapted to, the different groups being trained:
managers, supervisors and personnel officers; workers and their representatives; trainers
of trainers (both male and female); peer educators; occupational health and safety offic-
ers; and factory/labour inspectors. Innovative approaches should be sought to defray
costs. For example, enterprises can seek external support from national AIDS pro-
grammes or other relevant stakeholders by borrowing instructors or having their own
trained. Training materials can vary enormously, according to available resources. They
can be adapted to local customs and to the different circumstances of women and men.
Trainers should also be trained to deal with prejudices against minorities, especially in
relation to ethnic origin or sexual orientation. They should draw on case studies and
available good practice materials. The best trainers are often staff themselves and peer
education is therefore recommended at all levels. It should become part of a workplace’s
annual training plan, which should be developed in consultation with workers’ repre-
sentatives.

7.1. Training for managers, supervisors and personnel officers
In addition to participating in information and education programmes that are direct-

ed at all workers, supervisory and managerial personnel should receive training to:

— enable them to explain and respond to questions about the workplace’s HIV/ AIDS
policy;

— be well informed about HIV/AIDS so as to help other workers overcome miscon-
ceptions about the spread of HIV/AIDS at the workplace;

— explain reasonable accommodation options to workers with HIV/AIDS so as to ena-
ble them to continue to work as long as possible;

— identify and manage workplace behaviour, conduct or practices which discriminate
against or alienate workers with HIV/ AIDS;

— enable them to advise about the health services and social benefits which are avail-
able.
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Training for peer educators
Peer educators should receive specialized training so as to:
be sufficiently knowledgeable about the content and methods of HIV/AIDS preven-
tion so that they can deliver, in whole or in part, the information and education pro-
gramme to the workforce;
be sensitive to race, sexual orientation, gender and culture in developing and deliv-
ering their training;
link into and draw from other existing workplace policies, such as those on sexual
harassment or for persons with disabilities in the workplace;
enable their co-workers to identify factors in their lives that lead to increased risk of
infection;
be able to counsel workers living with HIV/AIDS about coping with their condition
and its implications.

. Training for workers’ representatives

Workers’ representatives should, during paid working hours, receive training so as to:
enable them to explain and respond to questions about the workplace HIV/AIDS
policy;

enable them to train other workers in trainer education programmes;

identify individual workplace behaviour, conduct or practices which discriminate or
alienate workers with HIV/AIDS, in order to effectively combat such conduct;

help and represent workers with AIDS-related illnesses to access reasonable accom-
modation when so requested;

be able to counsel workers to identify and reduce risk factors in their personal lives;

be well instructed about HIV/AIDS in order to inform workers about the spread of
HIV/ AIDS;

ensure that any information that they acquire about workers with HIV/AIDS in the
course of performing their representative functions is kept confidential.

Training for health and safety officers
In addition to becoming familiar with the information and education programmes that

are directed at all workers, health and safety officers should receive specialized training
in order to:

be sufficiently knowledgeable about the content and methods of HIV/AIDS preven-
tion so that they can deliver information and education programmes to workers;

be able to assess the working environment and identify working methods or condi-
tions which could be changed or improved in order to lessen the vulnerability of
workers with HIV/ AIDS;

verify whether the employer provides and maintains a healthy and safe working
environment and processes for the workers, including safe first-aid procedures;
ensure that HIV/AIDS-related information, if any, is maintained under conditions of
strict confidentiality as with other medical data pertinent to workers and disclosed
only in accordance with the ILO’s code of practice on the protection of workers’
personal data;
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— Dbe able to counsel workers to identify and reduce risk factors in their personal lives;
— Dbe able to refer workers to in-house medical services or those outside the workplace
which can effectively respond to their needs.

7.5. Training for factory/labour inspectors
The competent authority should ensure that factory and labour inspectors have suf-

ficient means at their disposal to fulfil their supervisory, enforcement and advisory func-

tions, in particular regarding HIV/AIDS prevention in enterprises. To achieve this, they
should receive specialized training on HIV/ AIDS prevention and protection strategies at
the workplace. This training should include:

— information on relevant international labour standards, especially the Discrimination
(Employment and Occupation) Convention, 1958 (No. 111), and national laws and
regulations;

— how to provide awareness about HIV/AIDS to workers and management;

— how to incorporate HIV/AIDS topics into their regular occupational safety and
health briefings and workplace training;

— how to assist workers to access available benefits (such as how to complete benefit
forms) and to exercise other legal rights;

— how to identify violations, or the lack of implementation of, workers’ rights in
respect of HIV status;

— skills to collect and analyse data relating to HIV/AIDS in workplaces when this is for
epidemiological or social impact studies and in conformity with this code.

7.6. Training for workers who come into contact with human blood and other body fluids
All workers should receive training about infection control procedures in the context

of workplace accidents and first aid. The programmes should provide training:

— in the provision of first aid;

— about Universal Precautions to reduce the risk of exposure to human blood and
other body fluids (see Appendix II);

— in the use of protective equipment;

— in the correct procedures to be followed in the event of exposure to human blood
or body fluids;

— rights to compensation in the event of an occupational incident,

and emphasize that the taking of precautions is not necessarily related to the per-
ceived or actual HIV status of individuals.

8. Testing

Testing for HIV should not be carried out at the workplace except as specified in this
code. It is unnecessary and imperils the human rights and dignity of workers: test results
may be revealed and misused, and the informed consent of workers may not always be
fully free or based on an appreciation of all the facts and implications of testing. Even
outside the workplace, confidential testing for HIV should be the consequence of volun-
tary informed consent and performed by suitably qualified personnel only, in conditions
of the strictest confidentiality.
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8.1. Prohibition in recruitment and employment

HIV testing should not be required at the time of recruitment or as a condition of
continued employment. Any routine medical testing, such as testing for fitness carried
out prior to the commencement of employment or on a regular basis for workers, should
not include mandatory HIV testing.

8.2. Prohibition for insurance purposes

(a) HIV testing should not be required as a condition of eligibility for national social
security schemes, general insurance policies, occupational schemes and health
insurance.

(b) Insurance companies should not require HIV testing before agreeing to provide cov-
erage for a given workplace. They may base their cost and revenue estimates and
their actuarial calculations on available epidemiological data for the general popula-
tion.

(c) Employers should not facilitate any testing for insurance purposes and all informa-
tion that they already have should remain confidential.

8.3. Epidemiological surveillance

Anonymous, unlinked surveillance or epidemiological HIV testing in the workplace
may occur provided it is undertaken in accordance with the ethical principles of scientific
research, professional ethics and the protection of individual rights and confidentiality.
Where such research is done, workers and employers should be consulted and informed
that it is occurring. The information obtained may not be used to discriminate against
individuals or groups of persons. Testing will not be considered anonymous if there is a
reasonable possibility that a person’s HIV status can be deduced from the results.

84. Voluntary testing

There may be situations where workers wish at their own initiative to be tested in-
cluding as part of voluntary testing programmes. Voluntary testing should normally be
carried out by the community health services and not at the workplace. Where adequate
medical services exist, voluntary testing may be undertaken at the request and with the
written informed consent of a worker, with advice from the workers’ representative if so
requested. It should be performed by suitably qualified personnel with adherence to
strict confidentiality and disclosure requirements. Gender-sensitive pre- and post-test
counselling, which facilitates an understanding of the nature and purpose of the HIV
tests, the advantages and disadvantages of the tests and the effect of the result upon the
worker, should form an essential part of any testing procedure.

8.5. Tests and treatment after occupational exposure

(a) Where there is a risk of exposure to human blood, body fluids or tissues, the work-
place should have procedures in place to manage the risk of such exposure and
occupational incidents.

(b) Following risk of exposure to potentially infected material (human blood, body flu-
ids, tissue) at the workplace, the worker should be immediately counselled to cope
with the incident, about the medical consequences, the desirability of testing for HIV
and the availability of post-exposure prophylaxis, and referred to appropriate medi-

15

220



An ILO code of practice on HIV/AIDS and the world of work

cal facilities. Following the conclusion of a risk assessment, further guidance as to
the worker’s legal rights, including eligibility and required procedures for workers’
compensation, should be given.

9. Care and support

Solidarity, care and support are critical elements that should guide a workplace in
responding to HIV/ AIDS. Mechanisms should be created to encourage openness, accept-
ance and support for those workers who disclose their HIV status, and ensure that they
are not discriminated against nor stigmatized. To mitigate the impact of the HIV/AIDS
epidemic in the workplace, workplaces should endeavour to provide counselling and
other forms of social support to workers infected and affected by HIV/AIDS. Where
health-care services exist at the workplace, appropriate treatment should be provided.
Where these services are not possible, workers should be informed about the location
of available outside services. Linkages such as this have the advantage of reaching be-
yond the workers to cover their families, in particular their children. Partnership between
governments, employers, workers and their organizations and other relevant stakehold-
ers also ensures effective delivery of services and saves costs.

9.1. Parity with other serious illnesses

(a) HIV infection and clinical AIDS should be managed in the workplace no less favour-
ably than any other serious illness or condition.

(b) Workers with HIV/AIDS should be treated no less favourably than workers with
other serious illnesses in terms of benefits, workers’ compensation and reasonable
accommodation.

(c) As long as workers are medically fit for appropriate employment, they should enjoy
normal job security and opportunities for transfer and advancement.

9.2. Counselling

(a) Employers should encourage workers with HIV/AIDS to use expertise and assist-
ance outside the enterprise for counselling or, where available, its own occupational
safety and health unit or other workplace programme, if specialized and confidential
counselling is offered.

(b) To give effect to this, employers should consider the following actions:

— identify professionals, self-help groups and services within the local community or
region which specialize in HIV/AIDS-related counselling and the treatment of
HIV/AIDS;

— identify community-based organizations, both of a medical and non-medical char-
acter, that may be useful to workers with HIV/ AIDS;

— suggest that the worker contact his or her doctor or qualified health-care provid-
ers for initial assessment and treatment if not already being treated, or help the
worker locate a qualified health-care provider if he or she does not have one.

(c) Employers should provide workers with HIV/AIDS with reasonable time off for
counselling and treatment in conformity with minimum national requirements.

(d) Counselling support should be made accessible at no cost to the workers and
adapted to the different needs and circumstances of women and men. It may be
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appropriate to liaise with government, workers and their organizations and other
relevant stakeholders in establishing and providing such support.

(e) Workers’ representatives should, if requested, assist a worker with HIV/AIDS to
obtain professional counselling.

(f) Counselling services should inform all workers of their rights and benefits in relation
to statutory social security programmes and occupational schemes and any life-skills
programmes which may help workers cope with HIV/AIDS.

(g) In the event of occupational exposure to HIV, employers should provide workers
with reasonable paid time off for counselling purposes.

9.3. Occupational and other health services

(a) Some employers may be in a position to assist their workers with access to antiretro-
viral drugs. Where health services exist at the workplace these should offer, in coop-
eration with government and all other stakeholders, the broadest range of health
services possible to prevent and manage HIV/AIDS and assist workers living with
HIV/AIDS.

(b) These services could include the provision of antiretroviral drugs, treatment for the
relief of HIV-related symptoms, nutritional counselling and supplements, stress
reduction and treatment for the more common opportunistic infections including
STIs and tuberculosis.

94. Linkages with self-help and community-based groups

Where appropriate, employers, workers’ organizations and occupational health per-
sonnel should facilitate the establishment of self-help groups within the enterprise or the
referral of workers affected by HIV/AIDS to self-help groups and support organizations
in the local community.

9.5. Benefits

(a) Governments, in consultation with the social partners, should ensure that benefits
under national laws and regulations apply to workers with HIV/ AIDS no less favour-
ably than to workers with other serious illnesses. They should also explore the sus-
tainability of new benefits specifically addressing the progressive and intermittent
nature of HIV/AIDS.

(b) Employers and employers’ and workers’ organizations should pursue with govern-
ments the adaptation of existing benefit mechanisms to the needs of workers with
HIV/AIDS, including wage subsidy schemes.

9.6. Social security coverage

(a) Governments, employers and workers’ organizations should take all steps necessary
to ensure that workers with HIV/AIDS and their families are not excluded from the
full protection and benefits of social security programmes and occupational
schemes. This should also apply to workers and their families from occupational
and social groups perceived to be at risk of HIV/AIDS.

(b) These programmes and schemes should provide similar benefits for workers with
HIV/AIDS as those for workers with other serious illnesses.
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9.7. Privacy and confidentiality

(a) Governments, private insurance companies and employers should ensure that infor-
mation relating to counselling, care, treatment and receipt of benefits is kept confi-
dential, as with medical data pertinent to workers, and accessed only in accordance
with the Occupational Health Services Recommendation, 1985 (No. 171).

(b) Third parties, such as trustees and administrators of social security programmes and
occupational schemes, should keep all HIV/AIDS-related information confidential,
as with medical data pertinent to workers, in accordance with the ILO’s code of
practice on the protection of workers’ personal data.

9.8. Employee and family assistance programmes

(a) In the light of the nature of the epidemic, employee assistance programmes may
need to be established or extended appropriately to include a range of services for
workers as members of families, and to support their family members. This should
be done in consultation with workers and their representatives, and can be done in
collaboration with government and other relevant stakeholders in accordance with
resources and needs.

(b) Such programmes should recognize that women normally undertake the major part
of caring for those with AIDS-related illnesses. They should also recognize the par-
ticular needs of pregnant women. They should respond to the needs of children
who have lost one or both parents to AIDS, and who may then drop out of school,
be forced to work, and become increasingly vulnerable to sexual exploitation. The
programmes may be in-house, or enterprises could support such programmes col-
lectively or contract out for such services from an independent enterprise.

(c) The family assistance programme may include:

— compassionate leave;

— invitations to participate in information and education programmes;

— referrals to support groups, including self-help groups;

— assistance to families of workers to obtain alternative employment for the worker
or family members provided that the work does not interfere with schooling;

— specific measures, such as support for formal education, vocational training and
apprenticeships, to meet the needs of children and young persons who have lost
one or both parents to AIDS;

— coordination with all relevant stakeholders and community-based organizations
including the schools attended by the workers’ children;

— direct or indirect financial assistance;

— managing financial issues relating to sickness and the needs of dependants;

— legal information, advice and assistance;

— assistance in relation to understanding the legal processes of illness and death
such as managing financial issues relating to sickness, preparation of wills and
succession plans;

— helping families to deal with social security programmes and occupational schemes;

— provision of advanced payments due to the worker;

— directing families to the relevant legal and health authorities or providing a list of
recommended authorities.
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