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This thesis aims to study legal considerations which can be used to consider
the act constituting direct participation in hostilities in the situation of armed conflicts,
both international armed conflict and non - international armed conflict, under the
international humanitarian laws. Neither definition nor criteria has been stipulated in
any international humanitarian laws, therefore, the practices among actors in the
international relations, which are states, domestic courts, international courts,
international organizations and legal experts, are different in relation to the notion,

interpretation and consideration of the direct participation in hostilities.

Even though there is no definition or criteria which has legal binding, however,
according to the research and study, the practices of such actors in the international
relations relating to the consideration of the direct participation in hostilities have some
common elements, which can be used as basic considerations of what shall constitutes
the direct participation in hostilities. Such basic considerations shall be used with any
authorized personnel’s discretion in order to make suitable decision for each situation
when he or she decides about a legitimate target of the attack on case-by-case basis.
Moreover, having the basic considerations is essential to prevent any negative effects
from uncertainty of the notion of the direct participation in hostilities, particularly the
improper application of principles of the international humanitarian laws, and
constitute the legal security and balance between humanity and military necessity,

which is the core of the international humanitarian laws.
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1.1 anuduauazanudidyvestym

ﬂg]‘wmamﬁéwaﬁiia\lizm’mﬂizmﬂ (International Humanitarian Law) Lﬁuﬂgwmaﬁl
TédaduivanunisaimstaiuniseysifidnynzsenineUsena (intemational Armed
Conflict) wagn13diafunisonysilafidnwarsenitsdszing (Non-nternational Armed
Conflict) lnsfithmneiiledunsesyanauasvingauiildunanseny viooald¥unanseny
nANNTALET Tnanisinindnsvessgansaluaiudauddlunisidenans wsedndanisly
FBnn5deu uaraiulunislimmuduesesdnduysesutuiiugruvesyanailildiidudly
mudauda Fanguaneuyuessmsznitesemadunareanisussilssuenseninandn
mududunamsuazvdnuywess daansesnnudeiuaivhunszyitnisedisle
og1anils Fafansanananudidunimmsusznaunisimunderiiuiu’ Tunisine
Hvneveang ey wesTTITEiNUIEma Sadesfinnsavdnnisiugiuresngnine
UYBEETINTENINUsEMAYTENBUAN Lakn ManUYBEsITU (Humanity) MaNN1SLENLEY
\nune (Distinction) ndnAaudnTun1annas (Military Necessity) nénaauladndiu
(Proportionality) ndnnislinelifaaiuduiaanndnsuiuiuaiudndu (Unnecessary

Suffering) wagnannslyANTzinTy a1 lun1slaus (Precautions in Attack)

A0ULVRIYAAR LUUTUNVBINITIATUNID1 IS NLAN BaNE 5ENINUTENAUTARUS

& = - a & [
annugeanilu 2 Useaning Ao wasu wazwaisou tagyananlantuzidunasuidu
Whnnenenmsiiveumenguung winsnazlaufnasulanislitvuaziesrdfivmdnnis
AUFIUVDINNUIBUYBE5ITUTTNIUTEIMAYSZNaY drunatsouluynnaiildidiu
Nedasiunsgsu wazldladnsiulunisdsu waseuaslasuanufuasesainnislaudi

Nafulusgninenstaiunieeys duudlunanimaseudanadisulaensiunisgsu 3

! International Committee of the Red Cross, Commentary on the Additional Protocols of 8 June 1977 to

the Geneva Conventions of 12 August 1949 (Netherlands1987), P. 392-393.
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2 Michael N. Schmitt, "The Interpretive Guidance on the Notion of Direct Participation in Hostilities: A

Critical Analysis," Harvard National Security Journal 1 (2010). P. 12.
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3 Direct Participation in Hostilities and 21st Century Armed Conflict (2004), P. 514.
% ibid.

5 Avril McDonald, "The Challenges to International Humanitarian Law and the Principles of Distinction and
Protection from the Increased Participation of Civilians in Hostilities, Spotlight on Issues of Contemporary Concern
in International Humanitarian Law and International Criminal Law," (2004). P. 11.

¢ Schmitt, Direct Participation in Hostilities and 21st Century Armed Conflict. P.514.
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8 Schmitt, Direct Participation in Hostilities and 21st Century Armed Conflict. P. 513.
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AUUIU (The First Geneva Convention for the Amelioration of the Condition of
the Wounded and Sick in Armed Forces in the Field of 12 August 1949.)
(oydeyeybatin atudl 1)

2. audyaatinatud 2 deruyan nvesaunnvesnasinvnreglunziadauiniu
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at Sea of 12 August 1949.) (audeyyLatin atiuii 2)
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fuszaufpveansinfunisesiisidnuazszminasema (Protocol additional to
the Geneva Conventions of 12 August 1949, and relating to the protection of
victims international armed conflicts (Protocol 1), of 8 June 1977) (ﬁ%mmﬁmam
atufl 1)

2. WBarsiaAneydyanaianasiudl 12 dnau A.A.1949 IAgIFUNITALATOS

AUsTauiveInITiaiuniensililidnuaeseninessene (Protocol additional

to the Geneva Conventions of 12 August 1949, and relating to the Protection
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of Victims of Non-International Armed Conflicts (Protocol II), of 8 June 1977)

(WoaNsLuLAL auun 2)
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Y A ! A9 Yo o o - A
sonlallu 2 Ussinfie ngvuneuyvesTsusenitsemanlddeduiunistaiunsesill
anwgsEnINaUsEnea (International Armed Conflict) @aUsgnauluaiy audya1tatin

U 4 atU’ wasiansifiadiy adun 10 wazngruneuywesssusenieUssmanlsdsdu
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Aun1stniuni1ae1ysiliidnwaueseninalsema (Non-International Armed Conflict) &9
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Usgnaulumie 98 3 $2u vasaudaatiag v 4 adu wasfdsansiiuLiy adun 2%

q A

° "The Geneva Conventions of 12 August 1949."

Common Article 2

“In addition to the provisions which shall be implemented in peacetime, the present Convention shall
apply to all cases of declared war or of any other armed conflict which may arise between two or more of the High
Contracting Parties, even if the state of war is not recognized by one of them. The Convention shall also apply to
all cases of partial or total occupation of the territory of a High Contracting Party, even if the said occupation meets
with no armed resistance....”

10 *protocol Additional to the Geneva Conventions of 12 August 1949, and Relating to the Protection of
Victims International Armed Conflicts (Protocol 1), of 8 June 1977."

Article 1(3)

“This Protocol, which supplements the Geneva Conventions of 12 August 1949 for the protection of war
victims, shall apply in the situations referred to in Article 2 common to those Conventions.”

1 "The Geneva Conventions of 12 August 1949."

Common Article 3

“In the case of armed conflict not of an international character occurring in the territory of one of the
High Contracting Parties, each Party to the conflict shall be bound to apply, as a minimum, the following
provisions...”

12 'Protocol Additional to the Geneva Conventions of 12 August 1949, and Relating to the Protection of
Victims of Non-International Armed Conflicts (Protocol I), of 8 June 1977."

Article 1(1)

“This Protocol, which develops and supplements Article 3 common to the Geneva Conventions of 12
August 1949 without modifying its existing conditions of applications, shall apply to all armed conflicts which are
not covered by Article 1 of the Protocol Additional to the Geneva Conventions of 12 August 1949, and relating to
the Protection of victims of International Armed Conflicts (Protocol 1) and which take place in the territory of a High
Contracting Party between its armed forces and dissident armed forces or other organized armed groups which,
under responsible command, exercise such control over a part of its territory as to enable them to carry out

sustained and concerted military operations and to implement this Protocol.”
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2.1.1 wasuﬁ%aué’wngwmﬂ (Lawful Combatants)

wasu \uanuzvesyaraniusingluaaiunisainistniunisesnianvaesening

Useinevindy indeydeyinguan (The Hague Convention) U A.A. 1899 way A.A. 1907 %14
v o o va o [y ¥ = o ! o 1 a= & 1

apsnduiiundygAingitunasulilude 3 Faimundn nesinvesgnsdldalugasnsiy
Uszneumenasukazynanailailinasu lunsainuaransasslsennainangniuny e
anusduasdn Fulunsimusgiuzlaefinisanaindnenzeenisnssimmuanms
gulaun
1) egaglansdsdudyyinesuananilagaiintinsuinveudegladefudyy

VNEU

3 *Convention (Il) with Respect to the Laws and Customs of War on Land and Its Annex: Regulations

Concerning the Laws and Customs of War on Land. The Hague, 29 July 1899 (the Hague 1899)."; "Convention (Iv)
Respecting the Laws and Customs of War on Land and Its Annex: Regulations Concerning the Laws and Customs of
War on Land. The Hague, 18 October 1907. (the Hague 1907)."

Article 3

“The armed forces of the belligerent parties may consist of combatants and non-combatants. In case of
capture by the enemy both have a right to be treated as prisoners of war.”

1 "Convention (lv) Respecting the Laws and Customs of War on Land and lts Annex: Regulations
Concerning the Laws and Customs of War on Land. The Hague, 18 October 1907. (the Hague 1907)."; "Convention
(1) with Respect to the Laws and Customs of War on Land and Its Annex: Regulations Concerning the Laws and
Customs of War on Land. The Hague, 29 July 1899 (the Hague 1899)."

Article 1

“The laws, rights, and duties of war apply not only to armies, but also to militia and volunteer corps
fulfilling the following conditions:

1. To be commanded by a person responsible for his subordinates;

2. To have a fixed distinctive emblem recognizable at a distance;

3. To carry arms openly; and

4. To conduct their operations in accordance with the laws and customs of war.”
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15 Shannon Joy Bosch, "The Combatant Status of Non-State Actors in International Armed Conflicts, in
Light of the Notion of Direct Participation in Hostilities" (University of KwaZulu-Natal, 2012). P. 28.

16 "Protocol Additional to the Geneva Conventions of 12 August 1949, and Relating to the Protection of
Victims International Armed Conflicts (Protocol 1), of 8 June 1977."

Article 43(2)

“Members of the armed forces of a Party to a conflict (other than medical personnel and chaplains
covered by Article 33 of the Third Convention) are combatants, that is to say, they have the right to participate
directly in hostilities.”

17 Dieter Fleck, The Handbook of Humanitarian Law (New York: Oxford University Press, 2008), P. 81.

18 Nils Melzer, "Keeping the Balance between Military Necessity and Humanity: A Response to Four
Critiques of the lcrc’s Interpretative Guidance in the Notion of Direct Participation in Hostilities," New York University
Journal of International Law and Politics 42, no. 831 (2010). P. 844.

19 Geoffrey Corn and Chris Jenk, "Two Sides of the Combatant Coin: Untangling Direct Participation in
Hostilities from Belligerent Status in Non-International Armed Conflicts," University of Pennsylvania Journal of

International Law 33 (2011). P. 319.
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21 “protocol additional to the Geneva Conventions of 12 august 1949, and relating to the protection of
victims international armed conflicts (Protocol 1), of 8 June 1977”

Article 43(1)

“The armed forces of a Party to a conflict consist of all organized armed forces, groups and units which
are under a command responsible to that Party for the conduct of its subordinates, even if that Party is represented
by a government or an authority not recognized by an adverse Party. Such armed forces shall be subject to an
internal disciplinary system which, inter alia, shall enforce compliance with the rules of international law applicable
in armed conflict.”

22 “protocol additional to the Geneva Conventions of 12 august 1949, and relating to the protection of
victims international armed conflicts (Protocol 1), of 8 June 1977”

Article 43(3)

“Whenever a Party to a conflict incorporates a paramilitary or armed law enforcement agency into its
armed forces it shall so notify the other Parties to the conflict”

2 Yoram Dinstein, The Conduct of Hostilities under the Law of International Armed Conflict (the United

Kingdom: Cambridge University Press, 2004), P. 33.

2 “protocol additional to the Geneva Conventions of 12 august 1949, and relating to the protection of
victims international armed conflicts (Protocol 1), of 8 June 1977”

Article 44(2)

“While all combatants are obliged to comply with the rules of international law applicable in armed
conflict, violations of these rules shall not deprive a combatant of his right to be a combatant or, if he falls into
the power of an adverse Party, of his right to be a prisoner of war, except as provided in paragraphs 3 and 4.”

% Gary D. Solis, The Law of Armed Conflict: International Humanitarian Law in War (the United States

of America: Cambridge University Press, 2010), P. 188.
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% “The Third Geneva Convention for relative to the Treatment of Prisoners of War of 12 August 1949.”

Article 4 (A)

“Prisoners of war, in the sense of the present Convention, are persons belonging to one of the following

categories, who have fallen into the power of the enemy:

1)  Members of the armed forces of a Party to the conflict as well as members of militias or volunteer
corps forming part of such armed forces.

2)  Members of other militias and members of other volunteer corps, including those of organized
resistance movements, belonging to a Party to the conflict and operating in or outside their own
territory, even if this territory is occupied, provided that such militias or volunteer corps, including
such organized resistance movements, fulfil the following conditions:

a) that of being commanded by a person responsible for his subordinates;
b) that of having a fixed distinctive sign recognizable at a distance;
¢) that of carrying arms openly;,

d) that of conducting their operations in accordance with the laws and customs of war.
3)  Members of regular armed forces who profess allegiance to a government or an authority not

recognized by the Detaining Power...”

2 International Committee of the Red Cross, Commentary on the Additional Protocols of 8 June 1977 to

the Geneva Conventions of 12 August 1949. P. 517.
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% “protocol additional to the Geneva Conventions of 12 august 1949, and relating to the protection of
victims international armed conflicts (Protocol 1), of 8 June 1977”

Article 43(2)

“Members of the armed forces of a Party to a conflict (other than medical personnel and chaplains
covered by Article 33 of the Third Convention) are combatants, that is to say, they have the right to participate
directly in hostilities.”

2 Emily Crawford, "Tracing the Historical and Legal Development of the Levée En Masse in the Law of

Armed Conflict," Journal of the History of International Law 19 (2017). P. 329.
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* “Annex to the Convention (IV) respecting the Laws and Customs of War on Land and its annex:
Regulations concerning the Laws and Customs of War on Land. The Hague, 18 October 1907. (The Hague 1907)”

Article 2

“The inhabitants of a territory which has not been occupied, who, on the approach of the enemy,
spontaneously take up arms to resist the invading troops without having had time to organize themselves in
accordance with Article 1, shall be regarded as belligerents if they carry arms openly and if they respect the laws
and customs of war.”

1 “The Third Geneva Convention for relative to the Treatment of Prisoners of War of 12 August 1949.”

Article 4 (AX6)

“Inhabitants of a non-occupied territory who, on the approach of the enemy, spontaneously take up
arms to resist the invading forces, without having had time to form themselves into regular armed units, provided
they carry arms openly and respect the laws and customs of war.”

2 Melzer, "Keeping the Balance between Military Necessity and Humanity: A Response to Four Critiques

of the lcrc’s Interpretative Guidance in the Notion of Direct Participation in Hostilities." P. 840.
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* Ipid. P. 840.
** |bid. P. 838.
% “Protocol additional to the Geneva Conventions of 12 august 1949, and relating to the Protection of
Victims of Non-International Armed Conflicts (Protocol II), of 8 June 1977”

Article 1(1)

“This Protocol, which develops and supplements Article 3 common to the Geneva Conventions of 12
August 1949 without modifying its existing conditions of applications, shall apply to all armed conflicts which are
not covered by Article 1 of the Protocol Additional to the Geneva Conventions of 12 August 1949, and relating to
the Protection of victims of International Armed Conflicts (Protocol 1) and which take place in the territory of a High
Contracting Party between its armed forces and dissident armed forces or other organized armed groups which,
under responsible command, exercise such control over a part of its territory as to enable them to carry out
sustained and concerted military operations and to implement this Protocol.”

% |nternational Committee of the Red Cross, "Interpretative Guidance on the Notion of Direct Participation
in Hostilities under International Humanitarian Law," https://www.icrc.org/eng/assets/files/other/icrc-002-0990.pdf.

p.27.
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3" Geoffrey Corn and Chris Jenk, "Two Sides of the Combatant Coin: Untangling Direct Participation in
Hostilities from Belligerent Status in Non-International Armed Conflicts." P. 330.

* Ibid.

* Ibid. P. 333.

“ Ibid. P. 332.

* Ibid.
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%2 |nternational Committee of the Red Cross, "Interpretative Guidance on the Notion of Direct Participation
in Hostilities under International Humanitarian Law". P. 32.

% Melzer, "Keeping the Balance between Military Necessity and Humanity: A Response to Four Critiques
of the lcrc’s Interpretative Guidance in the Notion of Direct Participation in Hostilities." P. 839.

% nternational Committee of the Red Cross, "Interpretative Guidance on the Notion of Direct Participation
in Hostilities under International Humanitarian Law". P. 16.

* |bid. P. 32-33.
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* Ibid. P. 4.

" Melzer, "Keeping the Balance between Military Necessity and Humanity: A Response to Four Critiques
of the lcrc’s Interpretative Guidance in the Notion of Direct Participation in Hostilities." P. 848-849.

% |nternational Committee of the Red Cross, "Interpretative Guidance on the Notion of Direct Participation
in Hostilities under International Humanitarian Law". P. 34-35.

% Schmitt, "The Interpretive Guidance on the Notion of Direct Participation in Hostilities: A Critical

Analysis." P. 21.
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%0 Direct Participation in Hostilities and 21st Century Armed Conflict. P. 851.
1 bid. P. 849.
*2 pid. P. 850.
> Ipid. P. 854.
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% Fleck, The Handbook of Humanitarian Law. P. 81.

55 "Protocol Additional to the Geneva Conventions of 12 August 1949, and Relating to the Protection of
Victims International Armed Conflicts (Protocol 1), of 8 June 1977."

Article 43(2)

“Members of the armed forces of a Party to a conflict (other than medical personnel and chaplains
covered by Article 33 of the Third Convention) are combatants, that is to say, they have the right to participate
directly in hostilities.”

% the United Kingdom, "The Manual of the Law of Armed Conflict," ed. Ministry of Defence (2004). P. 38.

57 Jean S. Pictet, Commentary to the First Geneva Convention for the Amelioration of the Condition of

the Wounded and Sick in Armed Forces in the Field of 12 August 1949 (Switzerland1952), P. 221.
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9

%8 "The First Geneva Convention for the Amelioration of the Condition of the Wounded and Sick in Armed
Forces in the Field of 12 August 1949.."

Article 24

“Medical personnel exclusively engaged in the search for, or the collection, transport or treatment of the
wounded or sick, or in the prevention of disease, staff exclusively engaged in the administration of medical units
and establishments, as well as chaplains attached to the armed forces, shall be respected and protected in all
circumstances.”

* Ibid.

Article 26

“The staff of National Red Cross Societies and that of other Voluntary Aid Societies, duly recognized and
authorized by their Governments, who may be employed on the same duties as the personnel named in Article
24, are placed on the same footing as the personnel named in the said Article, provided that the staff of such
societies are subject to military laws and regulations.”

€ Commentary to the First Geneva Convention for the Amelioration of the Condiition of the Wounded
and Sick in Armed Forces in the Field of 12 August 1949. P. 220.

61 "Protocol Additional to the Geneva Conventions of 12 August 1949, and Relating to the Protection of

Victims International Armed Conflicts (Protocol 1), of 8 June 1977."
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Article 8(c)
““medical personnel” means those persons assigned, by a Party to the conflict, exclusively to the
medical purposes enumerated under sub-paragraph e) or to the administration of medical units or to  the
operation or administration of medical transports. Such assisnments may be either permanent or temporary. The
term includes:

i) medical personnel of a Party to the conflict, whether military or civilian, including those described in
the First and Second Conventions, and those assigned to civil defence organizations;

ii) medical personnel of national Red Cross (Red Crescent, Red Lion and Sun) Societies and other national
voluntary aid societies duly recognized and authorized by a Party to the conflict;

i) medical personnel of medical units or medical transports described in Article 9, paragraph 2;...”

2 Ibid.

Article 13(1)

“The protection to which civilian medical units are entitled shall not cease unless they are used to
commit, outside their humanitarian function, acts harmful to the enemy...”

& Ibid.

Article 8(d)

““religious personnel” means military or civilian persons, such as chaplains, who are exclusively engaged
in the work of their ministry and attached:

i) to the armed forces of a Party to the conflict;

ii) to medical units or medical transports of a Party to the conflict; iii) to medical units or medical
transports described in Article 9, paragraph 2; or

iv) to civil defence organizations of a Party to the conflict.

The attachment of religious personnel may be either permanent or temporary, and the relevant
provisions mentioned under sub-paragraph k) apply to them; ...”

% Bosch, "The Combatant Status of Non-State Actors in International Armed Conflicts, in Light of the

Notion of Direct Participation in Hostilities." P. 260.
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¢ "Protocol Additional to the Geneva Conventions of 12 August 1949, and Relating to the Protection of
Victims International Armed Conflicts (Protocol 1), of 8 June 1977."

Article 50

“(1) A civilian is any person who does not belong to one of the categories of persons referred to in Article
4 A1), 2), 3) and 6) of the Third Convention and in Article 43 of this Protocol. In case of doubt whether a person is
a civilian, that person shall be considered to be a civilian.

(2) The civilian population comprises all persons who are civilians.”

% Ibid.

7 Ibid.

Article 51

“(1) The civilian population and individual civilians shall enjoy general protection against dangers arising
from military operations. To give effect to this protection, the following rules, which are additional to other
applicable rules of international law, shall be observed in all circumstances.

(2) The civilian population as such, as well as individual civilians, shall not be the object of attack. Acts
or threats of violence the primary purpose of which is to spread terror among the civilian population are prohibited.

(3) Civilians shall enjoy the protection afforded by this Section, unless and for such time as they take a

direct part in hostilities.”
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% "Protocol Additional to the Geneva Conventions of 12 August 1949, and Relating to the Protection of
Victims of Non-International Armed Conflicts (Protocol Il), of 8 June 1977."

Article 13

“(1) The civilian population and individual civilians shall enjoy general protection against the dangers
arising from military operations. To give effect to this protection, the following rules shall be observed in all
circumstances.

(2) The civilian population as such, as well as individual civilians, shall not be the object of attack. Acts
or threats of violence the primary purpose of which is to spread terror among the civilian population are prohibited.

(3) Civilians shall enjoy the protection afforded by this Part, unless and for such time as they take a direct
part in hostilities.”

% Michael Bothe, "Direct Participation in Hostilities in  Non-International Armed Conflict,"
https://www.icrc.org/eng/assets/files/other/2004-05-expert-paper-dph-icrc.pdf.

" Ryan J. Vogel, "Drone Warfare and the Law of Armed Conflict," Denver Journal of International Law

and Policy 39 (2010). P. 134-135.



41

HuanFnuesnesiin mude 43(2) vesiBansiiiuiin atudl 17 Jdifiaauzifunasu uas
lLiflansidrsulaonsdunisdsu Vuusgnsddievilsesnnudaudeldsmnosidaimms
vidomhenusananidiisulunesin uazlfudslidnsdireduvesmnudaudms aude
43(3) vesiBan i atiufl 172 nguyanadsnanisgiianuzidunasy wagilavsidis
Taoasdlumsdsu saufsenagnlasfandionseiy ilesamdutmsnenmmsivouse

ngvunele

o O = P = & v vo v = '
Aatiusanunsaazuledn walsewduyaranlasuaiuduasesainnsland waglid
anginiulaenselumsdsu mnnaisewdinidlaensdunsdsuazdmalinalseudsaiy
AuATDINN1sLaNd waznateludmungvesnislandnseumengruials winisgade
¥ 1 1 & = =) (] b4 = a <

AuANAsestl iidunmsgayideaniugvemasouly uarlddmalinasoullaniuziluna
73 o o = & = A Na = = a o v & 1%
su” yamadana1fanslantusiiunaSeulduiiy waziilonalsouyAnisnsgyinduidunisidi
ulegnsilunisdsu nasewarliannsognlaudls usenagnivansanad wazgnasinuiite

A15NSEYNPUNENBINUNSNTINlnensIaeAIaniloIwa

2.2.3 UsEennmsiuinaazsneianuvasaseilildiduauntnussnasin

UIHUNMITTUL AT nwIAIuUaANY S0 Private military and Security

companies (PMSCs) {ugsivasenvuiliuinisniemmsiay/Miomuasnss §95uds

" "Protocol Additional to the Geneva Conventions of 12 August 1949, and Relating to the Protection of
Victims International Armed Conflicts (Protocol 1), of 8 June 1977."

Article 43(2)

“Members of the armed forces of a Party to a conflict (other than medical personnel and chaplains
covered by Article 33 of the Third Convention) are combatants, that is to say, they have the right to participate
directly in hostilities.”

2 |bid.

Article 43(3)

“Whenever a Party to a conflict incorporates a paramilitary or armed law enforcement agency into its
armed forces it shall so notify the other Parties to the conflict”

> The United States District Court for the District of Columbia, "Petitioners’ Memorandum Regarding the
Definition of “Enemy Combatant”," (2008). P. 6.

4 Bothe, "Direct Participation in Hostilities in Non-International Armed Conflict".
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(1) PMSCs filanutaswdoynammssumadamymslaenss annsasaufanisg
sulunwant (military provider firms)

(2) PMSCs lfuuzisunagmsuaznsiln (Military consulting firms) wag

(3) PMSCs filitrnutismdednunisuuds denthgs wagliusmsmsdoyaunesin

(Military support forms)™

PMSCs fivithifnazfeelJURmungvunguyeesssuseninalsemea vsengangdns
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> International Committee of the Red Cross, "International Humanitarian Law and Private Military/Security
Companies," https://www.icrc.org/en/document/ihl-and-private-military-security-companies-faq.

76 Peter Singer, "Corporate Warriors: The Rise of the Privatized Military Industry,” Cornell University Press
(2003). P. 91-97.

" Swiss Federal Department of Foreign Affairs and ICRC, "The Montreux Document on Pertinent
International Legal Obligations and Good Practices for States Related to Operations of Private Military and Security
Companies During Armed Conflict," (2008). P. 14.

"8 Ibid. principle 26(b).
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™ "Protocol Additional to the Geneva Conventions of 12 August 1949, and Relating to the Protection of
Victims International Armed Conflicts (Protocol I), of 8 June 1977."

Article 50

“(1) A civilian is any person who does not belong to one of the categories of persons referred to in Article
4 A1), 2), 3) and 6) of the Third Convention and in Article 43 of this Protocol. In case of doubt whether a person is
a civilian, that person shall be considered to be a civilian.

(2) The civilian population comprises all persons who are civilians.”

8 Ipid.

Article 51

“(1) The civilian population and individual civilians shall enjoy general protection against dangers arising
from military operations. To give effect to this protection, the following rules, which are additional to other
applicable rules of international law, shall be observed in all circumstances.

(2) The civilian population as such, as well as individual civilians, shall not be the object of attack. Acts
or threats of violence the primary purpose of which is to spread terror among the civilian population are prohibited.

(3) Civilians shall enjoy the protection afforded by this Section, unless and for such time as they take a
direct part in hostilities.”

8 |nternational Committee of the Red Cross, "Interpretative Guidance on the Notion of Direct Participation
in Hostilities under International Humanitarian Law". P. 27.

82 '"The Third Geneva Convention for Relative to the Treatment of Prisoners of War of 12 August 1949.."

Article 4(A)

“Prisoners of war, in the sense of the present Convention, are persons belonging to one of the following
categories, who have fallen into the power of the enemy: ...

4) Persons who accompany the armed forces without actually being members thereof, such as civilian

members of military aircraft crews, war correspondents, supply contractors, members of labour units or of services
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responsible for the welfare of the armed forces, provided that they have received authorization from the armed
forces which they accompany, who shall provide them for that purpose with an identity card similar to the annexed
model...”

8 indsey Cameron, "Private Military Companies: Their Status under International Humanitarian Law and
Its Impact on Their Regulation," International Review of the Red Cross 88, no. 863 (2006). P. 583.

8 "Protocol Additional to the Geneva Conventions of 12 August 1949, and Relating to the Protection of
Victims International Armed Conflicts (Protocol 1), of 8 June 1977."

Article 43(2)

“Members of the armed forces of a Party to a conflict (other than medical personnel and chaplains
covered by Article 33 of the Third Convention) are combatants, that is to say, they have the right to participate
directly in hostilities.”

8 "The Third Geneva Convention for Relative to the Treatment of Prisoners of War of 12 August 1949.."

Article 4 (A)

“Prisoners of war, in the sense of the present Convention, are persons belonging to one of the following
categories, who have fallen into the power of the enemy:

4)  Members of the armed forces of a Party to the conflict as well as members of militias or volunteer

corps forming part of such armed forces.

5)  Members of other militias and members of other volunteer corps, including those of organized
resistance movements, belonging to a Party to the conflict and operating in or outside their own
territory, even if this territory is occupied, provided that such militias or volunteer corps, including
such organized resistance movements, fulfil the following conditions:

a) that of being commanded by a person responsible for his subordinates;

b) that of having a fixed distinctive sign recognizable at a distance;

) that of carrying arms openly;

d) that of conducting their operations in accordance with the laws and customs of war.

6) Members of regular armed forces who profess allegiance to a government or an authority not

recognized by the Detaining Power...”
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2.3.4 N%155U3719 (Mercenaries)

8 "Protocol Additional to the Geneva Conventions of 12 August 1949, and Relating to the Protection of
Victims International Armed Conflicts (Protocol 1), of 8 June 1977."

Article 43(2)

“Members of the armed forces of a Party to a conflict (other than medical personnel and chaplains
covered by Article 33 of the Third Convention) are combatants, that is to say, they have the right to participate
directly in hostilities.”

& Ibid.

Article 47(2)

“A mercenary is any person who:

(a) is specially recruited locally or abroad in order to fight in an armed conflict;

(b) does, in fact, take a direct part in the hostilities;

(c) is motivated to take part in the hostilities essentially by the desire for private gain and, in fact, is
promised, by or on behalf of a Party to the conflict, material compensation substantially in excess of that promised
or paid to combatants of similar ranks and functions in the armed forces of that Party;

(d) is neither a national of a Party to the conflict nor a resident of territory controlled by a Party to the
conflict;

(e) is not a member of the armed forces of a Party to the conflict; and

(f) has not been sent by a State which is not a Party to the conflict on official duty as a member of its

armed forces.”
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8 United Nations General Assembly, "Resolution Adopted by the General Assembly: International
Convention against the Recruitment, Use, Financing and Training of Mercenaries (a/Res/44/34)," (1989).

8 "Protocol Additional to the Geneva Conventions of 12 August 1949, and Relating to the Protection of
Victims International Armed Conflicts (Protocol 1), of 8 June 1977."

Article 47(2)

“A mercenary is any person who:

(a) is specially recruited locally or abroad in order to fight in an armed conflict;

(b) does, in fact, take a direct part in the hostilities;

(c) is motivated to take part in the hostilities essentially by the desire for private gain and, in fact, is
promised, by or on behalf of a Party to the conflict, material compensation substantially in excess of that promised
or paid to combatants of similar ranks and functions in the armed forces of that Party;

(d) is neither a national of a Party to the conflict nor a resident of territory controlled by a Party to the
conflict;

(e) is not a member of the armed forces of a Party to the conflict; and

(f) has not been sent by a State which is not a Party to the conflict on official duty as a member of its

armed forces.”
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% Katherine Fallah, "Corporate Actors: The Legal Status of Mercenaries in Armed Conflict," International
Review of the Red Cross 88 (2006). P. 605.

ol "Resolution Adopted by the General Assembly: International Convention against the Recruitment, Use,
Financing and Training of Mercenaries (a/Res/44/34)."

°2 "International Convention against the Recruitment, Use, Financing and Training of Mercenaries."

Article 1(1)

“A mercenary is any person who:

(a) Is specially recruited locally or abroad in order to fight in an armed conflict;

(b) Is motivated to take part in the hostilities essentially by the desire for private gain and, in fact, is
promised, by or on behalf of a party to the conflict, material compensation substantially in excess of that promised
or paid to combatants of similar rank and functions in the armed forces of that party;

(0) Is neither a national of a party to the conflict nor a resident of territory controlled by a party to the
conflict;

(d) Is not a member of the armed forces of a party to the conflict; and

(e) Has not been sent by a State which is not a party to the conflict on official duty as a member of its
armed forces.”

% |bid.
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Article 1(2)
“A mercenary is also any person who, in any other situation:
(a) Is specially recruited locally or abroad for the purpose of participating in a concerted act of violence
aimed at:
(i) Overthrowing a Government or otherwise undermining the constitutional order of a State; or
(i) Undermining the territorial integrity of a State,
(b) Is motivated to take part therein essentially by the desire for significant private gain and is prompted
by the promise or payment of material compensation;
(c) Is neither a national nor a resident of the State against which such an act is directed;
(d) Has not been sent by a State on official duty; and
(e) Is not a member of the armed forces of the State on whose territory the act is undertaken.”
% International Committee of the Red Cross, "Customary Ihl Database " https://ihl-
databases.icrc.org/customary-ihl/eng/docs/v2 rul rule108.
% Ibid.
% Ibid.
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97 United States Ex Rel. Quirin Et Al V. Cox, Provost Marshal, Judgement (U.S. Supreme Court), Case No.
317 U.S. 1, 31 July 1942. P. 30-31.
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%8 Fleck, The Handbook of Humanitarian Law. P. 83.

 International Committee of the Red Cross, "International Humanitarian Law and the Challenges of
Contemporary Armed Conflicts," International Review of the Red Cross 89, no. 867 (2007). P. 727.

100 Bosch, "The Combatant Status of Non-State Actors in International Armed Conflicts, in Light of the
Notion of Direct Participation in Hostilities." P. 55-56.

101 United States of America, "The Commander’s Handbook on the Law of Naval Operations," ed. Office
of the Chief of Naval Operations and Headquarters the Department of the Navy, US Marine Corps, and Department
of Homeland Security, US Coast Guard, (2007). 5-4.

192 |bid. 8-1.

103 public Committee against Torture in Israel (Pcati’) V Government of Israel, Judgement (The Israeli High
Court of Justice), Case No. HCJ 769/02, 11 December 2015. Para. 28.

104 Bosch, "The Combatant Status of Non-State Actors in International Armed Conflicts, in Light of the

Notion of Direct Participation in Hostilities." P. 57.
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195 Jean-Marie Henckaeters and Louise Doswald-Beck, Customary International Humanitarian Law

Volume [: Rules Part 1 (Cambridge: The Press Syndicate of the University of Cambridge, 2005), P. 482-488.

106 "protocol Additional to the Geneva Conventions of 12 August 1949, and Relating to the Protection of
Victims International Armed Conflicts (Protocol 1), of 8 June 1977."

Article 77(1)

“Children shall be the object of special respect and shall be protected against any form of indecent
assault. The Parties to the conflict shall provide them with the care and aid they require, whether because of their

age or for any other reason.”
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107 pid,

Article 77(2)

“The Parties to the conflict shall take all feasible measures in order that children who have not attained
the age of fifteen years do not take a direct part in hostilities and, in particular, they shall refrain from recruiting
them into their armed forces. In recruiting among those persons who have attained the age of fifteen years but
who have not attained the age of eighteen years, the Parties to the conflict shall endeavour to give priority to those
who are oldest.”

18 1bid.

Article 77(3)

“If, in exceptional cases, despite the provisions of paragraph 2, children who have not attained the age
of fifteen years take a direct part in hostilities and fall into the power of an adverse Party, they shall continue to
benefit from the special protection accorded by this Article, whether or not they are prisoners of war.”

109 *protocol Additional to the Geneva Conventions of 12 August 1949, and Relating to the Protection of
Victims of Non-International Armed Conflicts (Protocol Il), of 8 June 1977."

Article 4(3)

“Children shall be provided with the care and aid they require, and in particular: ...
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9

(c) Children who have not attained the age of fifteen years shall neither be recruited in the armed forces
or groups nor allowed to take part in hostilities;

(d) The special protection provided by this Article to children who have not attained the age of fifteen
years shall remain applicable to them if they take a direct part in hostilities despite the provisions of sub-paragraph
(c) and are captured; ...”

110 "protocol Additional to the Geneva Conventions of 12 August 1949, and Relating to the Protection of
Victims International Armed Conflicts (Protocol 1), of 8 June 1977."

Article 77(2)

“The Parties to the conflict shall take all feasible measures in order that children who have not attained
the age of fifteen years do not take a direct part in hostilities and, in particular, they shall refrain from recruiting
them into their armed forces. In recruiting among those persons who have attained the age of fifteen years but
who have not attained the age of eighteen years, the Parties to the conflict shall endeavour to give priority to those
who are oldest.”

1 "The 1989 Convention on the Rights of the Child."

Article 38(3)
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“States Parties shall refrain from recruiting any person who has not attained the age of fifteen years into
their armed forces. In recruiting among those persons who have attained the age of fifteen years but who have not
attained the age of eighteen years, States Parties shall endeavour to give priority to those who are oldest....”

112 "Optional Protocol to the Convention on the Rights of the Child on the Involvement of Children in
Armed Conflicts."

Article 1

“States Parties shall take all feasible measures to ensure that members of their armed forces who have
not attained the age of 18 years do not take a direct part in hostilities.”

3 |bid.

Article 2

“States Parties shall ensure that persons who have not attained the age of 18 years are not compulsorily

recruited into their armed forces.”
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% International Committee of the Red Cross, "Summary Report: Direct Participation in Hostilities under
International Humanitarian Law," (2003). P. 60.

115 Bosch, "The Combatant Status of Non-State Actors in International Armed Conflicts, in Light of the
Notion of Direct Participation in Hostilities." P. 129.

116 Sonja Grover, "“Child Soldiers” as “Non-Combatants”: The Inapplicability of the Refugee Convention
Exclusion Clause," The International Journal of Human Rights 12, no. 1 (2008). P. 56.

1T Fleck, The Handbook of Humanitarian Law. P. 87.
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1% "The Geneva Conventions of 12 August 1949."

Common Article 3

“In the case of armed conflict not of an international character occurring in the territory of one of the
High Contracting Parties, each Party to the conflict shall be bound to apply, as a minimum, the following provisions:

1) Persons taking no active part in the hostilities, including members of armed forces who have laid down
their arms and those placed hors de combat by sickness, wounds, detention, or any other cause, shall in all
circumstances be treated humanely, without any adverse distinction founded on race, colour, religion or faith, sex,
birth or wealth, or any other similar criteria...”

7 "Protocol Additional to the Geneva Conventions of 12 August 1949, and Relating to the Protection of
Victims International Armed Conflicts (Protocol 1), of 8 June 1977."
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“Members of the armed forces of a Party to a conflict (other than medical personnel and chaplains
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Article 51(3)

“Civilians shall enjoy the protection afforded by this Section, unless and for such time as they take a
direct part in hostilities.”

199 "Protocol Additional to the Geneva Conventions of 12 August 1949, and Relating to the Protection of
Victims of Non-International Armed Conflicts (Protocol IU), of 8 June 1977."

Article 13(3)

“Civilians shall enjoy the protection afforded by this Part, unless and for such time as they take a direct
part in hostilities.”

130 "The Geneva Conventions of 12 August 1949."

Common Article 3

“Les personnes qui ne participent pas directement aux hostilités...”

"Protocol Additional to the Geneva Conventions of 12 August 1949, and Relating to the Protection of
Victims International Armed Conflicts (Protocol 1), of 8 June 1977."

Article 51(3)

“Les personnes civiles jouissent de la protection accordée par la présente Section, sauf si elles participent
directement aux hostilités et pendant la durée de cette participation.”

151 "The First Geneva Convention for the Amelioration of the Condition of the Wounded and Sick in
Armed Forces in the Field of 12 August 1949.."

Article 55

“The present Convention is established in English and in French. Both texts are equally authentic.”
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152 "protocol Additional to the Geneva Conventions of 12 August 1949, and Relating to the Protection of
Victims International Armed Conflicts (Protocol 1), of 8 June 1977."

Article 102

“The original of this Protocol, of which the Arabic, Chinese, English, French, Russian and Spanish texts are
equally authentic...”

133 The Prosecutor V. Jean-Paul Akayesu, Judgement (Chamber 1), Case No. ICTR-96-4-T, 2 September
1998. Para. 629. g3gazidealatuniAnuIn 1.
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154 Heaton J. Ricou, "Civilians at War: Reexamining the Status of Civilians Accompanying the Armed Forces,"
Air Force Law Review (2005).

135 |nternational Committee of the Red Cross, Commentary on the Additional Protocols of 8 June 1977
to the Geneva Conventions of 12 August 1949. P. 516.

156 Eric Robert Christensen, "The Dilemma of Direct Participation in Hostilities," in Professional Report of
Master of Public Affairs/Juris Doctor (The University of Texas at Austin, 2009). P. 37.

57 Joseph Edward Galvin, "Direct Participation in Hostilities: A Proposition for U.S. Reaction to the lcrc’s
Interpretive Guidance and Formulation for a Practicable Definition" (the George Washington University Law School,
2012). P. 31.

158 public Committee against Torture in Israel (Pcati’) V Government of Israel. Para. 34.
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159 Geoffrey Corn and Chris Jenk, "Two Sides of the Combatant Coin: Untangling Direct Participation in
Hostilities from Belligerent Status in Non-International Armed Conflicts." P. 332.
160 |nternational Committee of the Red Cross, Commentary on the Additional Protocols of 8 June 1977

to the Geneva Conventions of 12 August 1949. P. 516.
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161 "Convention (Iv) Respecting the Laws and Customs of War on Land and Its Annex: Regulations
Concerning the Laws and Customs of War on Land. The Hague, 18 October 1907. (the Hague 1907)."

Article 22

“The right of belligerents to adopt means of injuring the enemy is not unlimited.”

162 p_Verri, Dictionary of the International Law of Armed Conflict (Geneva: the International Committee

of the Red Cross, 1992), P. 57.

163 McDonald, "The Challenges to International Humanitarian Law and the Principles of Distinction and
Protection from the Increased Participation of Civilians in Hostilities, Spotlight on Issues of Contemporary Concern
in International Humanitarian Law and International Criminal Law." P. 15.

164 |nternational Committee of the Red Cross, Commentary on the Additional Protocols of 8 June 1977
to the Geneva Conventions of 12 August 1949. P. 619.

165 |bid. P. 618-619.
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166 |pid. P. 516.

187 public Committee against Torture in Israel (Pcati) V Government of Israel. Para. 33.

168 "protocol Additional to the Geneva Conventions of 12 August 1949, and Relating to the Protection of
Victims International Armed Conflicts (Protocol 1), of 8 June 1977."

Article 49

““Attacks” means acts of violence against the adversary, whether in offence or in defence.”

169 the United Kingdom, "The Manual of the Law of Armed Conflict." P. 66.
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Y prosecutor V. Milorad Krnoljelac, Judgement Judgement (Trial Chamber II), Case No. IT-97-25-T, 15
March 2002. Paras. 2-3, 12.

2 Ibid. Para. 54.

1> McDonald, '"The Challenges to International Humanitarian Law and the Principles of Distinction and
Protection from the Increased Participation of Civilians in Hostilities, Spotlight on Issues of Contemporary Concern

in International Humanitarian Law and International Criminal Law." P. 16.
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7% Damien Van Der Toorn, "Direct Participation in Hostilities: A Legal and Practical Road Test of the
International Committee of the Red Cross’s Guidance through Afghanistan," Australian International Law Journal
17, no. 1 (2010). P. 11.

5 Jean-Marie Henckaeters and Louise Doswald-Beck, Customary International Humanitarian Law
Volume I: Rules Part 1. P. 339.

176 "The Fourth Geneva Convention "Relative to the Protection of Civilian Persons in Time of War of 12
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Article 28
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“The presence of a protected person may not be used to render certain points or areas immune from
military operations”

7 "Protocol Additional to the Geneva Conventions of 12 August 1949, and Relating to the Protection of
Victims International Armed Conflicts (Protocol 1), of 8 June 1977."

Article 51(7)

“The presence or movements of the civilian population or individual civilians shall not be used to render
certain points or areas immune from military operations, in particular in attempts to shield military objectives from
attacks or to shield, favour or impede military operations. The Parties to the conflict shall not direct the movement
of the civilian population or individual civilians in order to attempt to shield military objectives from attacks or to
shield military operations.”

178 "The Third Geneva Convention for Relative to the Treatment of Prisoners of War of 12 August 1949.."

Article 23(1)

“No prisoner of war may at any time be sent to, or detained in areas where he may be exposed to the
fire of the combat zone, nor may his presence be used to render certain points or areas immune from military
operations.”

7% International Committee of the Red Cross, 'Interpretative Guidance on the Notion of Direct

Participation in Hostilities under International Humanitarian Law". P. 56-57.
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21% pyblic Committee against Torture in Israel (‘Pcati’) V Government of Israel. Paras. 24-25.

3 bid. Para. 26.

276 |bid. Para. 35.

27 bid. Para. 37.

278 Christensen, "The Dilemma of Direct Participation in Hostilities." P. 30.

2% |nternational Committee of the Red Cross, "Summary Report of Second Expert Meeting on the Notion

of Direct Participation in Hostilities under International Humanitarian Law." P. 7.
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280 aystralia, "Manual on Law of Armed Conflict, Australian Defence Force Publication," Operations Series
(Australian Defence Force Publication, 1994).
21 "Manual of the Law of Armed Conflict," ed. Australian Defence Headquarters (Australian Defence

Doctrine Publication, 2006).
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3.2.2.1 Memorandum of Understanding on the Application of
International Humanitarian Law between Croatia and the Socialist Federal

Republic of Yugoslavia
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284 "ienna Convention on the Law of Treaties 1969."
Article 2(a)

““treaty” means an international agreement concluded between States in written form and governed by
international law, whether embodied in a single instrument or in two or more related instruments and whatever its
particular designation”

285 \Wing Commander (Dr) U C Jha, Armed Conflict and Environmental Damage (New Delhi: Vji Books India

Pvt Ltd, 2014), P. 280.

26 |nternational Committee of the Red Cross, "Customary Ihl Database ".
27 "protocol Additional to the Geneva Conventions of 12 August 1949, and Relating to the Protection of
Victims International Armed Conflicts (Protocol 1), of 8 June 1977."

Article 51(3)
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3.222 Agreement on the Application of International

Humanitarian Law between the Parties to the Conflict in Bosnia and Herzegovina
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51(3) vesiiBan sy adudl 1 Fsimunlyimaisoudenuduasesainnislauiluvusy

A L2 1 vV 1 I FL v/ 289
NALIBUMINATILVIINLAYATILUNTTETU

ANAIDENVDIANUANAITENINUTUNA 2 ATUT 19 UILIIULAIT AITURNAITLUIN
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Uszinaduiiisanssusasnguuneuysesssuseninusemanydineiiunisgadenny
v = = D o Y UL Yo a - b
AuATDIYRINaITouleI NN TINlagasslunMsdsuinty udlid nslvidenu vielv
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“Civilians shall enjoy the protection afforded by this Section, unless and for such time as they take a
direct part in hostilities.”

288 |nternational Committee of the Red Cross, "Former Yugoslavia, Special Agreements between the Parties
to the Conflicts," https://casebook.icrc.org/case-study/former-yugoslavia-special-agreements-between-parties-
conflicts [22 February 2018].

289 |nternational Committee of the Red Cross, "Customary Ihl Database "
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20 Joseph Sinde Warioba, "Monitoring Compliance with and Enforcement of Binding Decisions of
International Courts," Max Planck Yearbook of United Nations Law 5 (2001). P. 42.

#1bid. P. 49.

#2 |bid. P. 43.
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3.3.1.1 AIAWINYIYBIAEAAINIT81Y 15T 1NUsEINAT 19 TUBAR

glnaane

DIAANEUDIANENAINITOIYITENINUsEINAdmTuednglnaaie
(International Criminal Tribunal for the former Yugoslavia 30 ICTY) Juenataniziad
gndasstulngasdnisaniszmedlul ae. 1993 Wenoulimulne$efiiatusuiun
Tudsemelasieide Yssmavoadlouazisesialniun dsiimaiFoutuiuaugndmnsuazlisy

VINU QVsHIL wazgnaazlanameluaeindu waswaisaudwiunigndulaeen

23 'Statute of the International Court of Justice."

Article 38(1)

“The Court, whose function is to decide in accordance with international law such disputes as are
submitted to it, shall apply:

a. international conventions, whether general or particular, establishing rules expressly recognized by the
contesting states;

b. international custom, as evidence of a general practice accepted as law;

c. the general principles of law recognized by civilized nations;

d. subject to the provisions of Article 59, judicial decisions and the teachings of the most highly qualified
publicists of the various nations, as subsidiary means for the determination of rules of law.”

2% Hersch Lauterpacht, The Development of International Law by the International Court (Cambridge:

Grotius Publications Limited, 1982), P. 5.
2 David Kennedy, "The Sources of International Law," American University International Law Review 2

(1987). P. 79.
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A.A. 1991 T,maaa@ﬂé’aqﬁ’uwﬁ’mzﬁ“ﬁfﬁ’muml”ﬂuﬁiimyiymammﬁswdﬁwizmmamzﬁa
dmsuennglnaaigLiu (Statute of the International Criminal Tribunal for the Former

Yugoslavia)*®’

lusssuugAaeIIsEniteUseinalanisiadnivednglnaaiieiiy
o t% a a ! £ o < o a [ = S A o
mwuﬂummmwaqmﬂmmemwaa ICTY Wun1snseynastilnoude1talanyiaauy
ageieuse duldun ANwuRagusnddulagnn N1INsIY Msen1sufURegndlSuywesTIy
nsnelmianIsuInliusesInesosulevesyanasg1ssausilagianul nsvililasu

AudutanIvsug wazmsdunasouduiausziu [usu?®

Iuﬂ’l5%?]‘19’1%14’3‘1/1’1&ﬂ’]iﬁ"\]'ﬁmq’5'31150?1’3’WllLﬁuLﬁﬂ?ﬁUﬂﬂiﬂi%ﬁ?ﬁuLﬂUﬂﬁi

Whsnlagnsslunsgsuves ICTY {lllguiiansanuagAnwiainafinineves ICTY fadl

2 The International Criminal Tribunal for the former Yugoslavia, 'About the Icty,"
http://www.icty.org/en/about.

27 Statute of the International Criminal Tribunal for the Former Yugoslavia."

Article 1

“The International Tribunal shall have the power to prosecute persons responsible for serious violations
of international humanitarian law committed in the territory of the former Yugoslavia since 1991 in accordance with
the provisions of the present Statute.”

28 |bid.

Article 2

“The International Tribunal shall have the power to prosecute persons committing or ordering to be
committed grave breaches of the Geneva Conventions of 12 August 1949, namely the following acts against persons
or property protected under the provisions of the relevant Geneva Convention:

(a) wilful killing;

(b) torture or inhuman treatment, including biological experiments;

(c) wilfully causing great suffering or serious injury to body or health;

(d) extensive destruction and appropriation of property, not justified by military necessity and carried out
untawfully and wantonly;

(e) compelling a prisoner of war or a civilian to serve in the forces of a hostile power;

(f) wilfully depriving a prisoner of war or a civilian of the rights of fair and regular trial;

(g) unlawful deportation or transfer or unlawful confinement of a civilian;

(h) taking civilians as hostages.”
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3.3.1.1.1 MANINElUARSEI1e The Prosecutor AU Pavle

Strugar

TuARsEIINg Prosecutor U Pavle Strugar Fawftaasaienfudssiiu
fifnw191 Pavle Strugar LIufTeRuTyrnesinUszvvuglnaais uio Yugoslav
People’s Army (“JNA”) ez Second Operational Group (“2 OG”) JUNTLINITD A.A. 1992
ICTY finsandnduin n1sszaudwnumdes Strugariuu%nmﬁﬂmﬁmaﬂmwﬁs%ﬁuﬁ
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nguunefiAgafuveulunyemtiifives Strugar lunstiesdunisszaudalaglivoudie
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29 prosecutor V. Pavle Strugar, Judgement (Appeals Chamber), Case No. [T-01-42-A, 17 July 2008. Paras.
2-3.
300 1hid. Para. 9.
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! |bid. Paras 172-175.

92 'The Fourth Geneva Convention "Relative to the Protection of Civilian Persons in Time of War of 12
August 1949."

Article 15

“.. b) civilian persons who take no part in hostilities, and who, while they reside in the zones, perform no
work of a military character.”

%93 prosecutor V. Pavle Strugar. Para. 176.

304 1bid. Para. 177.
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3.3.1.1.2 AMANINY I UARSLHI19 The Prosecutor NU Stanislav

Galic
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Stanislav Galic +JugUsdudayyvuaeg the Bosnian-Serb Army (“VRS”) Uﬁﬁamﬂu‘ﬁuﬁ
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305 |bid. Para. 178.
306 |bid. Paras. 182-188.



114

nspifgiumINEngINien1sie Taufnalseu 91nnTsy wagnsnseyihliuyvesssudena

Wouludlasrnsel®’

Tudfininwves ICTY Fednduluiui 5 Sunau a.a. 2003 o5une
71 ANUANATERINNSIANATIILANAITounN YR 51 veaRiBansiiudl atun 1 aseduad
WenalsauinTulagasslunisgsu msdisulagasavaneis n1siasesudalaganuae

o

wioingusvasAlululainasneliiindunseegnwiassreynnavisensndduvenaingng
FeoaramziaIsanluaf Kupreskic 8501871 N15ANATEINALTBULAENSNEAUVRINALTBUAY
NYVENEIENINUTLNADINYFAVLA YTARAT NT0gNTeiu MMalTauduanIsuadnsIy
fodiufng waswalsaudinaitenagniaudlalaeyeusenguunelaedng lilmaseutiuas
Dulusuleulanidmualilude 4@)2) vesoydyynatin adui 3 wseli Jeazdwmaling
= = I VR D v

Seuuarluanyaraduindisiulagasilunsdsudedndudmunenmmslagyaume

ngang>®
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AaiAwdmSUa15150Us e T318 U (The Special Court for Sierra Leone
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307 The Prosecutor V. Stanislav Galic, Judgement (Trial Chamber 1), Case No. IT-98-29-T, 5 December 2003.
Paras 3-4.
3% |bid. Para. 48.

%% The Special Court for Sierra Leone, "lts History and Jurisprudence " http://www.rscsl.org/.
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310 Human Rights Watch, "The Special Court for Sierra Leone,"

https://www.hrw.org/news/2012/04/11/special-court-sierra-leone.
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3.3.1.2.2 ATANINE1 TUARSE1I19 The Prosecutor NU Brima,

Kamara way Kanu

11 The Prosecutor V. Moinina Fofana and Allieu Kondewa, Judgement (Trial Chamber 1), Case No. SCSL-
04-14-T, 2 August 2007. Para. 134.

12 |bid. Para. 135.

313 |bid. Separate and Partially dissenting Opinion only on Count 8 of Judge Benjamin Mutanga ltoe, Para.

10.
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3.3.1.3 AIWNWINYIYOIAI01Y 15N TNYTENA

AN8910158 319U (International Criminal Courts %38 1CC) Hurna
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v @

sewinsUssinafignindadumus ssuygngelaniidsmanigisenitsUseng (Rome
Statute of the International Criminal Court) Bsfinaldtadulud a.m.2002 uagidumaid
washunawmileyanafinszyineianiouse® lnensnszviiiineraegsiioussiedeny
seisUsemafiogaeldiunsiunamail tdun Anuiinenggiushdasiiug (Genocide)

m“ljiyﬁﬂiiwiauuwsl“ma (Crime Against Humanity) 81%g1n35u@3A1d (War Crimes) uag

1% The Prosecutor V. Brima, Kamara and Kanu, Judgment (Trial Chamber II), Case No. SCSL-04-16-T, 20
June 2007.Para 737.

*13 |bid. Para. 1267.

316 "The Rome Statute of the International Criminal Court 1998."

Article 1

“An International Criminal Court is hereby established. It shall be a permanent institution and shall have

the power to exercise its jurisdiction over persons for the most serious crimes of international concern....”
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Inwannsnsgsinauineg wazastesiuldiievginssutuintiudnasimi®

ICC TaNa1sanasAininwiafNdidenisdfun1snseyinsudunisiansiu

Tngnsslunisdsuddlupdseluil

3.3.1.3.1 ATNNINE LUARSLHINe The Prosecutor N Thomas

Lubanga Dyilo

ad g a A a Ql' Y a
ANULUUANNAIANITTUNYINUAINUNAVDI Thomas Lubanga
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Dyilo gruneegInssuasasmlagnsinaeiinidongainin 15 U waznistannldldiu

)

JaegwriasedunisgsulunistaiunisenysilulidnuugsenitsUseinadauniudn 1

Sugey A./.2002 S95uf 13 8w A.d. 2003 Fuduauinniude 8Q)e)vi) Vo3

'
o

535UYYNTIINIPIEAIE1ITENINUTEWA Farmuaieifiunisinaeianiidengaingn

3

15 Yihslunewinvienguineys viseldiinidiusuegruvinsslunisdsu®”

ICC dnduiiatud 14 Junau a.a. 2012 1ng0IARENANTILUDIAU

RATeh n1sidhuinedawisdunsdsu saudensidiunulagnsadunisded saudns

17 |bid.

Article 51

“The jurisdiction of the Court shall be limited to the most serious crimes of concern to the international
community as a whole. The Court has jurisdiction in accordance with this Statute with respect to the following
crimes:

(a) The crime of genocide;

(b) Crimes against humanity;

(c) War crimes;

(d) The crime of aggression.”

*18 |nternational Criminal Court, "About," https://www.icc-cpi.int/about

1% "The Rome Statute of the International Criminal Court 1998."

Article 8(2)(e)(vii)

“Conscripting or enlisting children under the age of fifteen years into armed forces or groups or using

them to participate actively in hostilities; ...”
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%20 The Prosecutor V. Thomas Lubanga Dyilo, Judgment pursuant to Article 74 of the Statute (Trial
Chamber 1), Case No.ICC-01/04-01/06, 14 March 2012. Para. 575.

%2 |bid. Para. 621.

%22 |bid. Para. 623.

%2 |bid. Para. 628.
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3.3.2.1 Aininw1luanseui1e Ghaleb Nassar Al-Bihani iU Barack

Obama’?

2% |ngrid Wuerth, "International Law in Domestic Courts and the Jurisdictional Immunities of the State
Case," Melbourne Journal of International Law 13 (2012). P. 3.

2 pid. P. 11.

%% Ghaleb Nassar Al-Bihani V. Barack Obama Judgement (United States Court of Appeals), Civil Case
No. 05-1312(RJL), 28 January 2009.
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3.3.2.2 Amiwinw1luaisend1e Public Committee against Torture in
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32 public Committee against Torture in Israel (‘Pcati) V Government of Israel. Paras. 1-2.

328 |bid. Paras. 5-6.
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% Joshua Andresen, "New Voices: Challenging the Perplexity over Jus in Bello Proportionality," European

Journal of Legal Studies 7, no. 2 (2014). P. 23.
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3.4.1.1 89An15aUsz¥1994 (United Nations)

3 a & 3 1 A o vt
peAn1sandseanudidussanisserineusemandidinunelunissnselids

[

PANINBALAINUIUAITEUINUS TN AP

AABIUILNAULUUATAINLTUAY (Security

> |bid. P. 13-15.

%42 Margaret P. Karns, International Organizations: The Politics and Processes of Global Governance. P.
15.

383 "Charter of the United Nations and Statute of the International Court of Justice, 26 June 1945."
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1. N158UULagNITUTEUIANY MN8N YBETITUTENINUTEINA

(Standard-setting)

Article 1(1)

“The Purposes of the United Nations are to maintain international peace and security ...”

4 Ibid.

Article 24

“(1) In order to ensure prompt and effective action by the United Nations, its Members confer on the
Security Council primary responsibility for the maintenance of international peace and security, and agree that in
carrying out its duties under this responsibility the Security Council acts on their behalf.

(2) In discharging these duties the Security Council shall act in accordance with the Purposes and Principles
of the United Nations ...”

% Ibid.

Article 1(3)

“To achieve international co-operation in solving international problems of an economic, social, cultural,
or humanitarian character, and in promoting and encouraging respect for human rights and for fundamental
freedoms for all without distinction as to race, sex, language, or religion...”

3% Hans-Peter Gasser, "The United Nations and International Humanitarian Law: The International
Committee of the Red Cross and the United Nations' Involvement in the Implementation of International

"

Humanitarian Law " https://www.icrc.org/eng/resources/documents/misc/57jmuk.htm.
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Tudiuresn1sdnvinausdygidu o neluszuuvesandszs1ua niany
InaAaiuNg NNy BesIINTENINAUTEWA WU Envionmental Modification Convention
(ENMOD) M%@Lgaﬂaﬂ%awﬁﬂﬂﬂ Convention on the Prohibition of Military or Any Other
Hostile Use of Environmental Modification Techniques 8anlasdanfadyylngjuia
anUszunendd 31/72 WU ae. 1976 Sidemmnuadunisduldinaianissaulas

[

Fanau TuN1591a18 ¥SanNeAMUELTIE NISUIAKRUABTTNIADU FenalmAnNansenu

o«

281958159 1WunIe wazduszezinanunu?’

1 [

AUAYY1I1AI88175LAIl 1138 Convention on the Prohibition of the
Development, Production, Stockpiling and Use of Chemical Weapons and on their
Destruction (CWC) T a.¢1. 1993 iusudayaitfignssneiiierine1isiiimdsihatednsgs
Tnefvusundyailudnvueiiiunsiuigaanam sdn msazau waznisldenysiad
uazfganAvzsedliumsnisdndulunstulidernuivyaraiiondeeglunsunavesss
1 uazeydynnihenisinaldenisniuiuuuiseiin we The Convention on Certain
Conventional Weapons (CCW) Tut a.71. 1980 e?faLﬂuwammﬂﬁﬂszﬁqumqmmmﬁ%’mﬁmﬁa

wIIMAEINURTasaANluY a.6.1974 89T a.a. 1977 Tnelidnguszasdiiadnianisld

%47 "Convention on the Prohibition of Military or Any Other Hostile Use of Environmental Modification
Techniques 1977."

Article 1(1)

“Each State Party to this Convention undertakes not to engage in military or any other hostile use of
environmental modification techniques having widespread, long-lasting or severe effects as the means of
destruction, damage or injury to any other State Party.”

%8 Qrganisation for the Prohibition of Chemical Weapons, "Chemical Weapons Convention

https://www.opcw.org/chemical-weapons-convention/.
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2 n1sUsEiuIazinisaiiunfuaznisadinvyanadidilungvang

UYWYTTIUTENINUTENABE 198U

29ANTANUTEANYIRNOAIAMENAINITBIYITENINUTEINAd IS UAN
giﬂaa’lﬁﬁl (International Criminal Tribunal for the former Yugoslavia #3® ICTY) Tudl f.¢.

1993 iiiafia1sauIN1snssinAuRng 1Lt INs AT i TulusEni A udaugly

350
0

AUAYNTURaU UL TNAITIEN 1990°° wardnerIa1¥yINTIUTENINUTEINALIND

57uA1 (International Criminal Tribunal for Rwanda #%38 ICTR) lagu@vadmtslunsAINL

'
U I o Aa 1

JumsureanUseu1van 955 Tul a.d. 1994 Weauliuafiuyanainseitiagiusnang

&9

wLg viemuiindulunisasdinngruuneuywesssuseninalseinaeg195eusdu 9

N5LY1AI I UAULAUYDIUTLNATIUAINIBNUNNALASIIUTENINTIUN 1 UNSIAY A.A. 1994

UDITUN 31 SUAN A.A. 199431

wineafinedsuisaesma ddnwasilumaanisia wilunuimlunig
serinaUssmaluaoidyu tawn wiyuusn fie nsiasuasaauugeiioveangnune lag
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Y
£

daudiluauanlasuuseloriannguunenfiaudundwnndy Snuwdyunis As n1sadlny
YARANNIEYIANMUEAIY luIENIINAANTALEY Tnganizasnsuntely asginaing
A

ausiulalivAvsznvulunsimuanginue vseddsunalvi iesudssiunaniifsssy

(The Rule of Law)**?

349 United Nations Office for Disarmament Affairs, "The Convention on Certain Conventional Weapons "
https://www.un.org/disarmament/geneva/ccw/.

350 International  Criminal  Tribunal for the  former Yugoslavia, "About the Icty,"
http://www.icty.org/en/about.

31 United Nations Mechanism for International Criminal Tribunals, "The Ictr in Brief
http://unictr.unmict.org/en/tribunal.

352 Gasser, "The United Nations and International Humanitarian Law: The International Committee of the

Red Cross and the United Nations' Involvement in the Implementation of International Humanitarian Law ".
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3. msiisuleuefunysessaiianisiaswiusnsdlnngldngmung
UYwEsTIUIENIIUsTINAYesansalluAuaugs (Humanitarian diplomacy)
advylvgiuisanusznmnaiunumlungvuneuyuwesssuseninseme
Usingegluteudi 2444 1l a.a. 1968 11moiF0s MItaswavduywevulunisdnduma
9175 HavasteuAtmuAndnnsiiugiu 3 Uszns satuslugifiuimdnnisdandnaggn
Toduwwmalumsussianguuneuyvesssuseninasemeluouian ndnn1s 3 Usenis

loun dnSvesgasnsulunisifenaiisuaisnislumsviieansdldigasatrudulidndn
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MIMUNslaNAUsEYININALTeU wazrannsueniezid g senityaraiidisulunisd

sukaznazou™ Fadeuftilugasusurainszurunmsssiisarsiiuineydygyatinm 2
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Qﬁ’u?ﬁll
druanzaunsauduasdunumlunsiauleugmunywesTsy tngeen
Toudn 598 Tud a.a. 1987 MnuaeulalunsefnistniunieesseningUsemedngnu

wazUsemeadin dewaliianiseiinisgsulud a.m. 1988 ansvdfguesteaumseyu1nsnisg 3

Y
Y

TonlszimArzAaInsEinNenasein1sdsu loun n1sasunssineanainfiuuau nstudu
MILANITFIU wazMIneunasmdslaeddunanisalvesanyssavd wagnsdawasfnndu
Usginae ey Jsaenndesiungminenywesssusyninwsemadsimunliinisdaian
Annduduszmavasnulaglitndiniendeainnisyinisg su® deunlud a.a. 1990 Au
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seinUsenelunisdansesUseneaeian (Judy

wenwitleannnisilatusiuvesasAnsnigliesrnisany sy Aneinaaun
Presiunds ludwlsznusaansdinulaeassdunisdsuneldngruneuyuesssusening

UsemAtY 83ANTANY 9 VB9anRUsEVNRLALTLRIRB UL

3 United Nations General Assembly, "Resolution Adopted by the General Assembly: 2444 (Xxiii). Respect
for Human Rights in Armed Conflicts," (1968).

35 Gasser, "The United Nations and International Humanitarian Law: The International Committee of the
Red Cross and the United Nations' Involvement in the Implementation of International Humanitarian Law ".

5 United Nations Security Council, "Resolution Adopted by the Security Council: S/Res/0598. The

Situation between Iran and Irag," (1987).
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3.4.1.1.1 1a¥15n15 T uuedanyusz¥19%18 (United Nations

Secretary-General)

@usnislugluisanyssnunfsmssuniaduindid e fide
§3M15 (Chief Administrative Officer) ¥8493AnTanUsE ¥R Feaziidrunalunisiaue
Uszifuenmuziunianuiiuas faduussiduionaiinansenusenissrsslideduinmuay
mnusiunssEninsUsne Tngsunauazviitesgnimunlilungnsanus v ludiu
unumaugrenaudnsTnatu liud nsdhinlunsyssguveamhenuvesanysssmd
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Usgynsfiondeeglusyaundn waglidayaineanuuszwulagmiumeseninaseme’™

TudrumAgadesfunisidsialaeasdunisgsunielinguune
UYwEsTINTENINUTEIMA Antiuresarisnslvguisavlssrnafiigadesiul ey
AanaUsINgeglute 5.2 voe kaaIn13aiveuavITNITIngurisesAnsanysevvd (the
UN Secretary-General’s Bulletin) Tu¥ a.¢. 1999 iz‘qd’l ‘WaL‘%au%iﬁ%mmﬁmmmmﬂ
SummrefiAntuainufoinimmammsduuslunardinwaioudiuleensdunisdsu
agvioufianiswonuimalionazlifuaudunseaiuuslunainaiFoudiilaon silu
345U Femenadosriude 51 veaiBansiiiauin atiufl 1 wazde 13 vesiBansifiuin atiuf

2 wiliifinsseyfsdnuazresnmsidnsulegnssdunisdsunagidle

3.4.1.1.2 The Special Representative of the United Nations

Commission on Human Rights for El Salvador

lusrgaudmganiunisalansuyvevuludssineieadaiines U

A.A. 1985 HUVUALAYYRIAMENTIUITNTANTUYWETUTTYTN NowInvaLoadaInesiving

6 United Nations Secretary  General, "The Role of the Secretary General,"
https://www.un.org/sg/en/content/role-secretary-general.
357 United Nations Secretariat, "Observance by United Nations Forces of International Humanitarian Law,"

in Secretary-General’s Bulletin (1999). Section 5.2.



134

Seoudslulafidsiuiunissedegsiniunesin waslilintfndavmems siuiadadunisds

Y

N A v ot i o ] = | vy A 1A I3 d 1%
Fnau q 1 Genguyaradnardlididiusiluniseied Sdedndanusilunaseu aude 50
aa a a o A ! A = a v M Y & ! ) o
YOINBAILAN aUun 1 nandfe yaraddanunasinlulaglilaludiunivanasin
LU H{IAAIYeY NTeauinvesmtledlininvingu wseliuinisifendvatannisves

(Y A 1 [ A 12y 1 [ 358
newin dendlanuzidunaseu wazlutiondanusidunasu

3.4.1.1.3 United Nations Sub-Commission on Human Rights

UAYRIRIANTANUTE IR LIUT A.A. 1985 ARLAUNTTUIBNITINNEY

avduyweTy s3Ui1 Mskanininle n153mensi uaznisendeegluuniiuiined

Y

[ {

meldnunIvaNveiofusgualitelndunsidisulaensdunisied yarafinsziin
[ ! A VoA [ A 1 <) a v
msdananiendaniuzilunaou uagldawisannludmungvesnslandmammsia

= ' Y v v & A o o 9359
5’33Jﬂ\‘111|a’]3~|r13ﬂQﬂUQﬂUlﬂLﬂﬁ@u&nEJa@ﬂ‘r\]qﬂWUV]I@EJﬂ@QV]WT@QiE‘U’]aVL@

3.4.1.1.4 United Nations Commission on the Truth for El

Salvador

S199IUVDIAULNTTUITNITANUTLVIBIRIINIEAINUATIAYINY
leada11983 (UN Commission on the Truth for EL Salvador) Tud a.a. 1993 a3uneguuuy

%J@ﬂﬂﬂii%ﬂ%ﬂﬂ@ULLiW@ﬂ Farabundo Marti para la Liberacion Nacional (FMLN) Tunas

[

mdaupaafignasIndudmunenimms wu gnsea §lidoya wieuduransaliensadny

n19n19iee Inensdamsuieninauuns dyarvudiseusndden 1Lty wazy

360 =

a & a = ) 2 a9
Ny’ Jayanamanll senuvesnnenssinsnssendnly waiseuiililinasyu (Non-

combatant civilians)

ANENTTUNSNTU Lo velaudavas FMLN aghatnude inengiulvaiuyey

[

FITULANTHIMNTUIENMANURTIALDIREANATIIT UIENINANUASUALIINTNNTTAINE I

8 |nternational Committee of the Red Cross, "Customary |hl Database ".
9 Ibid.
%0 United Nations, "Report of the Un Truth Commission on El Salvador," (1993). P. 44
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1 |bid. P. 151.
2 |bid.

%3 |bid. P.153.
%% |bid. P. 155.
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3.4.1.2 Preparatory Committee for the Establishment of an

International Criminal Court

Preparatory Committee for the Establishment of an International
Criminal Court WipAMENTIINTEEUAMSINTUNTIRRImaD I senIsUssme gniads
Fulul a.a. 1995 TnsufvesadaylngunsanUsyend uid 50/46 Beansiademaaian
seinaUsema’® Taailnlondlisgauunveseefn1sanlssvIuf MIeauITnTaImuINNIg
Fley LAy (Specialized Agencies) #38aUTNYDINUINITNAIIUUTUIUTENINUTENA
(International Atomic Energy Agency) mm@mﬁ'mﬁuﬂsmﬁuﬂamﬂmmjﬁl,ﬁméﬁumﬂéw
ﬁiimymjﬁmzLm‘%amimaﬂmzmim%ﬂ'}iﬂgwmaiw’iwﬂizmmmqawﬂiwwﬁ
(International Law Commission) kag31383undnsumasin1seninelseane ieoiu
#1sautunsusEyunIensyesely TngaueInnznssunIsassunsEmsunsdanaa
mzyﬁwdwwizmmzagjjuugwueuaqéwﬁﬁmgaﬁL@%Emiﬂmmznsam’%msﬂ{]mmsﬁzmw
Useine uagiafanenuvesmmenssunisianizia (Ad Hoc Committee) wagA s iud
Lﬁumaé’ﬂwaié’ﬂwiﬁum%’gﬁLauam'aLam%ﬂwﬂmyjLmaa‘wﬂizmm@Lﬁaaﬁuiwaﬁiimymﬁmﬁq

FNADIYITENINUTEINA

Tuippuiiunaufassuwinwieul a.A. 1998 58ni19n13UsEyuUve

AMENTINNTMSBUNTEMSUNSIRRIANaRIQNTEnIeUsEnA Tnslausisosn1sinasiLany

%5 United Nations General Assembly, "Resolution Adopted by the General Assembly: A/Res/50/46.

Establishment of an International Criminal Court," (1995).
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34.1.3A2NT5UN15A1Y1A5%T19UTLENA B30 International
Committee of the Red Cross (ICRC)

ANENTSUNITNIVINTEMINNUTENA %38 International Committee of the
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ICRC lodmiiuuinenisininuanuAnisaansidisulaeasslunisdsuniy
ﬂgmnSmy‘wﬂﬁiimwdwﬂizmﬂ %38 Interpretative Guidance on the Notion of Direct
Participation in Hostilities under International Humanitarian Law (41291130158A273) Tu
U A.e. 2009 Tnafinunainnisussyusening devigegieliilunians s 5 asslud
A.A. 2003 84U A.A. 2008°° TingUszasriiiolvidoiauanusiisafun1siniiunguuie
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%% Jean-Marie Henckaeters and Louise Doswald-Beck, Customary International Humanitarian Law
Volume Il: Practice Part 1. P. 116-117.

%7 International Committee of the Red Cross, "Our Mandate & Mission " https://www.icrc.org/en/who-we-
are.

%8 "Interpretative Guidance on the Notion of Direct Participation in Hostilities under International

Humanitarian Law". P. 9.
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5 "Statute of the International Court of Justice."

Article 38(1)

“The Court, whose function is to decide in accordance with international law such disputes as are
submitted to it, shall apply:

a. international conventions, whether general or particular, establishing rules expressly recognized by the

contesting states;
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b. international custom, as evidence of a general practice accepted as law;

c. the general principles of law recognized by civilized nations;

d. subject to the provisions of Article 59, judicial decisions and the teachings of the most highly qualified
publicists of the various nations, as subsidiary means for the determination of rules of law.”

6 Aldo Zammit Borda, "A Formal Approach to Article 38(1)(D) of the Icj Statute from the Perspective,"
The European Journal of International Law 24 (2013). P. 659.

*7 Sir Michael Wood, "Remarks on the Importance of ‘Teachings’ in International Law, with Particular

Reference to the Melland Schill Lecture Series," Manchester International Law Centre (2016). P. 4.
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%8 Bosch, "The Combatant Status of Non-State Actors in International Armed Conflicts, in Light of the
Notion of Direct Participation in Hostilities." P. 78.
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425 "protocol Additional to the Geneva Conventions of 12 August 1949, and Relating to the Protection of
Victims International Armed Conflicts (Protocol 1), of 8 June 1977."

Article 51(3)

“Civilians shall enjoy the protection afforded by this Section, unless and for such time as they take a
direct part in hostilities.”

%26 "protocol Additional to the Geneva Conventions of 12 August 1949, and Relating to the Protection of
Victims of Non-International Armed Conflicts (Protocol Il), of 8 June 1977."

Article 13(3)

“Civilians shall enjoy the protection afforded by this Part, unless and for such time as they take a direct
part in hostilities.”

2" |nternational Committee of the Red Cross, "Interpretative Guidance on the Notion of Direct
Participation in Hostilities under International Humanitarian Law". P. 70.

%28 Médecins Sans Frontiéres, "The Practical Guide to Humanitarian Law," http://guide-humanitarian-

law.org/content/article/3/civilians/.
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1 "Declaration Renouncing the Use, in Time of War, of Explosive Projectiles under 400 Grammes Weight,"
(Saint Petersburg1868).

“... That the only legitimate object which States should endeavour to accomplish during war is to weaken
the military forces of the enemy; ...”

%2 'The Fourth Geneva Convention "Relative to the Protection of Civilian Persons in Time of War of 12
August 1949."

Article 19

“The protection to which civilian hospitals are entitled shall not cease unless they are used to commit,

outside their humanitarian duties, acts harmful to the enemy...”
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%33 "Protocol Additional to the Geneva Conventions of 12 August 1949, and Relating to the Protection of
Victims International Armed Conflicts (Protocol 1), of 8 June 1977."

Article 44(3)

“In order to promote the protection of the civilian population from the effects of hostilities, combatants
are obliged to distinguish themselves from the civilian population while they are engaged in an attack or in a military
operation preparatory to an attack.”

4% Ibid.

Article 48

“In order to ensure respect for and protection of the civilian population and civilian objects, the Parties
to the conflict shall at all times distinguish between the civilian population and combatants and between civilian
objects and military objectives and accordingly shall direct their operations only against military objectives.”

5 |bid.

Article 51(2)

“The civilian population as such, as well as individual civilians, shall not be the object of attack ...”

%% "Protocol Additional to the Geneva Conventions of 12 August 1949, and Relating to the Protection of
Victims of Non-International Armed Conflicts (Protocol IU), of 8 June 1977."

Article 13(2)

“The civilian population as such, as well as individual civilians, shall not be the object of attack. ...”
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%7 "Protocol Additional to the Geneva Conventions of 12 August 1949, and Relating to the Protection of
Victims International Armed Conflicts (Protocol 1), of 8 June 1977."

Article 51(5)(b)

“Among others, the following types of attacks are to be considered as indiscriminate: an attack which
may be expected to cause incidental loss of civilian life, injury to civilians, damage to civilian objects, or a
combination thereof, which would be excessive in relation to the concrete and direct military advantage
anticipated.”

8 |bid.

Article 57(2)(a)iii)

“Those who plan or decide upon an attack shall refrain from deciding to launch any attack which may
be expected to cause incidental loss of civilian life, injury to civilians, damage to civilian objects, or a combination

thereof, which would be excessive in relation to the concrete and direct military advantage anticipated ...”
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4 Ibid.

Article 57(2)(b)

“An attack shall be cancelled or suspended if it becomes apparent that the objective is not a military
one or is subject to special protection or that the attack may be expected to cause incidental loss of civilian life,
injury to civilians, damage to civilian objects, or a combination thereof, which would be excessive in relation to the
concrete and direct military advantage anticipated”

%0 the United Kingdom, "The Manual of the Law of Armed Conflict." P. 67.

%1 Galvin, "Direct Participation in Hostilities: A Proposition for U.S. Reaction to the lcrc’s Interpretive
Guidance and Formulation for a Practicable Definition." P. 16.

%2 Christensen, "The Dilemma of Direct Participation in Hostilities." P. 8.

%3 Galvin, "Direct Participation in Hostilities: A Proposition for U.S. Reaction to the lcrc’s Interpretive

Guidance and Formulation for a Practicable Definition." P. 16.
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%% Schmitt, "The Interpretive Guidance on the Notion of Direct Participation in Hostilities: A Critical
Analysis." P. 13.

%5 Robert Kolb and Richard Hyde, An Introduction to International Law of Armed Conflicts (Portland: Hart
Publishing, 2010), P. 43.
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%46 Robin Coupland, "Humanity: What Is It and How Does It Influence International Law?," International
Review of the Red Cross 83 (2001). P. 973.

%7 Robert Kolb and Richard Hyde, An Introduction to International Law of Armed Conflicts . P. 45.

%8 "Convention (Iv) Respecting the Laws and Customs of War on Land and Its Annex: Regulations
Concerning the Laws and Customs of War on Land. The Hague, 18 October 1907. (the Hague 1907)."

“... the inhabitants and the belligerents remain under the protection and the rule of the principles of the
law of nations, as they result from the usages established among civilized peoples, from the laws of humanity, and
the dictates of the public conscience.”

49 "protocol Additional to the Geneva Conventions of 12 August 1949, and Relating to the Protection of
Victims International Armed Conflicts (Protocol 1), of 8 June 1977."

Article 1(2)

“In cases not covered by this Protocol or by other international agreements, civilians and combatants
remain under the protection and authority of the principles of international law derived from established custom,
from the principles of humanity and from the dictates of public conscience.”

0 "The Geneva Conventions of 12 August 1949."

Common Article 3(1)
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“Persons taking no active part in the hostilities, including members of armed forces who have laid down
their arms and those placed hors de combat by sickness, wounds, detention, or any other cause, shall in all
circumstances be treated humanely, without any adverse distinction founded on race, colour, religion or faith, sex,
birth or wealth, or any other similar criteria...”

%1 '"The First Geneva Convention for the Amelioration of the Condition of the Wounded and Sick in Armed
Forces in the Field of 12 August 1949.."

Article 12

“Members of the armed forces and other persons mentioned in the following Article, who are wounded
or sick, shall be respected and protected in all circumstances. They shall be treated humanely and cared for by
the Party to the conflict in whose power they may be, without any adverse distinction...”

42 "protocol Additional to the Geneva Conventions of 12 August 1949, and Relating to the Protection of
Victims of Non-International Armed Conflicts (Protocol IU), of 8 June 1977."

Article 4

“All persons who do not take a direct part or who have ceased to take part in hostilities, whether or not
their liberty has been restricted, are entitled to respect for their person, honour and convictions and religious
practices. They shall in all circumstances be treated humanely, without any adverse distinction....”

%3 An Introduction to International Law of Armed Conflicts . P. 45.

4 bid. P. 45-46.
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5 "Convention (lv) Respecting the Laws and Customs of War on Land and Its Annex: Regulations
Concerning the Laws and Customs of War on Land. The Hague, 18 October 1907. (the Hague 1907)."
Article 22

“The right of belligerents to adopt means of injuring the enemy is not unlimited.”
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6 Ibid.

Article 23

“In addition to the prohibitions provided by special Conventions, it is especially forbidden...

(e) To employ arms, projectiles, or material calculated to cause unnecessary suffering; ...”

7 "Protocol Additional to the Geneva Conventions of 12 August 1949, and Relating to the Protection of
Victims International Armed Conflicts (Protocol 1), of 8 June 1977."

Article 35

“1. In any armed conflict, the right of the Parties to the conflict to choose methods or means of warfare
is not unlimited.

2. It is prohibited to employ weapons, projectiles and material and methods of warfare of a nature to
cause superfluous injury or unnecessary suffering.

8 the United Kingdom, "The Manual of the Law of Armed Conflict." P. 23.

%9 Vogel, "Drone Warfare and the Law of Armed Conflict." P. 128.
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460 "protocol Additional to the Geneva Conventions of 12 August 1949, and Relating to the Protection of
Victims International Armed Conflicts (Protocol 1), of 8 June 1977."Article 48

“In order to ensure respect for and protection of the civilian population and civilian objects, the Parties
to the conflict shall at all times distinguish between the civilian population and combatants and between civilian
objects and military objectives and accordingly shall direct their operations only against military objectives.”

1 bid.

Article 52(2)

“Attacks shall be limited strictly to military objectives. In so far as objects are concerned, military
objectives are limited to those objects which by their nature, location, purpose or use make an effective
contribution to military action and whose total or partial destruction, capture or neutralization, in the circumstances
ruling at the time, offers a definite military advantage.”

%2 |International Committee of the Red Cross, Commentary on the Additional Protocols of 8 June 1977
to the Geneva Conventions of 12 August 1949. P. 393.

%3 the United Kingdom, "The Manual of the Law of Armed Conflict." P. 22.
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%4 Vogel, "Drone Warfare and the Law of Armed Conflict." P. 116.

%65 "Protocol Additional to the Geneva Conventions of 12 August 1949, and Relating to the Protection of
Victims International Armed Conflicts (Protocol 1), of 8 June 1977."

Article 57

“With respect to attacks, the following precautions shall be taken:

a) those who plan or decide upon an attack shall:

i) do everything feasible to verify that the objectives to be attacked are neither civilians nor
civilian objects and are not subject to special protection but are military objectives within the meaning
of paragraph 2 of Article 52 and that it is not prohibited by the provisions of this Protocol to attack them;

ii) take all feasible precautions in the choice of means and methods of attack with a view to
avoiding, and in any event to minimizing, incidental loss of civilian life, injury to civilians and damage to
civilian objects;

iii) refrain from deciding to launch any attack which may be expected to cause incidental loss
of civilian life, injury to civilians, damage to civilian objects, or a combination thereof, which would be
excessive in relation to the concrete and direct military advantage anticipated;

b) an attack shall be cancelled or suspended if it becomes apparent that the objective is not a military
one or is subject to special protection or that the attack may be expected to cause incidental loss of civilian life,
injury to civilians, damage to civilian objects, or a combination thereof, which would be excessive in relation to the

concrete and direct military advantage anticipated; ...”
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%4 Toorn, "Direct Participation in Hostilities: A Legal and Practical Road Test of the International Committee
of the Red Cross’s Guidance through Afghanistan." P. 16.

%85 "Protocol Additional to the Geneva Conventions of 12 August 1949, and Relating to the Protection of
Victims International Armed Conflicts (Protocol 1), of 8 June 1977."

Article 50

“(1) A civilian is any person who does not belong to one of the categories of persons referred to in Article
4 A1), 2), 3) and 6) of the Third Convention and in Article 43 of this Protocol. In case of doubt whether a person is

a civilian, that person shall be considered to be a civilian.
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(2) The civilian population comprises all persons who are civilians.”
%8 McDonald, "The Challenges to International Humanitarian Law and the Principles of Distinction and
Protection from the Increased Participation of Civilians in Hostilities, Spotlight on Issues of Contemporary Concern

in International Humanitarian Law and International Criminal Law." P. 20.
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7 |nternational Committee of the Red Cross, "Summary Report: Direct Participation in Hostilities under
International Humanitarian Law." P. 7.

%88 the United States District Court for the District of Columbia, "Respondents’ Memorandum Regarding
the Government’s Detention Authority Relative to Detainees Held at Guantanamo Bay," in Guantanamo Bay

Detainee Litigation (2009).
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%6 |nternational Committee of the Red Cross, "Summary Report: Direct Participation in Hostilities under
International Humanitarian Law." P. 6.
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