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# # 6085977934 : MAJOR LAWS

KEYWORD: EUTHANASIA, MURDER, CRIMINAL RESPONSIBILITY, TERMINAL ILLNESS
Nichakarn Wiriyapipat : CRIMINAL LIABILITY: RELATING TO DEATH WITH TERMINAL
ILLNESS BY NON-PHYSICIANS. Advisor: Assoc. Prof. KANAPHON CHANHOM, Ph.D.

This thesis aims to study the appropriateness of criminal liability relating to death with
terminal illness committed by non-physicians in Thailand as well as the concepts, criminal
offenses, and legal measures in Thailand and foreign countries for being able to analyze and

propose concrete and applicable recommendations for Thai Law.

According to the study, Active Euthanasia in Thailand is murder in which the Criminal
Code enacts severe penalty and cannot be asserted with any defenses or mitigating factors to
help reduce the penalty. Consequently, the offender will be punished in the exact same penalty
rate as an ordinary murderer, which does not have any associations with the principle of
proportionality and the individualization of punishment. Conversely, a specific offense enacts
less penalty in foreign countries; particularly in Germany, Netherlands, Taiwan, Singapore, and
Japan. Whereas, no specific offense is enforced in England, Wales, and the United States of
America, but other legal measures likewise can be used to reduce the penalty. Withholding and
withdrawing treatment, in Thailand, is justified whenever it is committed by the physician in
accordance with the patient’s will. In contrast, if it is committed by non-physicians, he or she
may be convicted of murder. Whereas in some countries, any non-physicians are justified if he

or she acts in accordance with the patient’s will.

Thailand should have a legal measure for Active Euthanasia by adding a new offense
in the Criminal Code. Consequently, the court can sentence less penalty to the offender. For
withholding and withdrawing treatment, Thailand should amend section 12 of the National

Health Act to provide better protection and better justification for any non-physicians.
Field of Study: Laws Student's Signature ........cccoeevvevniennes

Academic Year: 2018 Advisor's Signature ........c.ccevenienne.
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2.1.1 ANNUVINEVDINITAYRENNENU

AM3AMEBENEIUNNRINAI1 “Euthanasia” dsiis1ndwyiunainatwinin fe
f1in “eu” Mnede A (sood) uAZA1I1 “thananos” wneds mume (death)! Weasauta
apsrdmeiuazilalain “n1smeeg1ed” se “n1smneeg1edau” ag1alsind 1NN
Anviaanaly wWesegraien ldlavinlidnlaainunuigvesaisinanilansganauinidn
ANuMNEYINIEog A idlisunsesuieiiainit iunsvinligaedidemunnd

nsuunlsanlionasnwlvimevialadunanunig lnenseilunsieadnuasan sy’

ANAUNLIBVBIAIINNYDENAIUTA UL kAN 1ensTunnlaasis

FONITUNE NS UNIIAN8DE19EIU 3 UENI5° LD AN laLUIAnYe9IN1NTEYINeINaTI1IN

1% [
[

=< ISy
JUUAIU

).

Vi [ L3 [ 1
1) ghemnagluniizyndnsuiuaineinisiiudie
2) fUneNAVENAse ATINVRINULDS

3) fiheldmsgnisdulidndinvespuieseanly luvugiinuliaiuisa
Pigmdenuaslanazlinisiuinisaues

Uszmisusn Jlheanaglunngyndnsuiuaneinisidulae lnsamzdiae
iz&zﬁjﬂﬁw (Terminal ill patients) %39 ;ﬁﬂaaﬁﬁamwﬁﬂmai (persistent vegetative state)
fhmaiuandifiudaauin waluladmenisummdludiagudsliansndnugaelf
mewaldnnlsn demaliAamaiunsninistusunmsiiedieweiodonis 4 dudu

Usglovlgegarodouaiviselyl

! Rowine Hayes Brown and Richard B. Truitt, "Euthanasia and the Right to Die," Ohio Northern
University Law Review 3, 3 (1976): 615.

2 Brian A. Garner, Black’s Law Dictionary, 8 ed. (St. Paul, Minn.: Thomson West, 2004), p. 594.

? 931 gUNIeAN warwviesh Ldeads, "NIvanvneuisdinuagdnsnisae’ leaula] Whitadle 1 fanAu
2561, uwnaafiun: http://www.ipsr.mahidol.ac.th/IPSR/AnnualConference/Conferencell/Article/Article 14.htm
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Uszmsfiany flheliesgndadulidnTinvesmuessenty luvazinulal
annsndieimdenuiaslduarlinisfuimeaues immenmsviuduia sfunssnudiagly
megen JmsligthelasunisgualseAuusenes (Palliative Care) dwsugUlessevanying
delidsTinasedrsddnanivinunarsyanaiinuin Jesluuseloniiodtasnniign

. o

e lANTIUAMNUNLIE LA TORAITAUIVDINITANL DL WAIULAL LU

< o

mnuAItesiumseATInvesthelaenss egrdlsiniy msvilimeegsasldlyiBifen
Faglifirvanluegnaasn udluinwsamadadidnisuiafio mstiomdelifviesdne
(Assisted Suicide) vi3olumasisionalddin “dnituinnssu” Gemuneis nssdnelag
audsAITsmAeveIyanady nisnsgituilunssmeadieidumisfinengngu

v v |

! A v i [ ! = YY1 (Y [
Hrgmdelvigausndinig uiluszeenas msiewdeliy dissdmenaeunduniseenly
nssesuansiagameveUae ieligtheliainlegrsasuniuninulseasivemues v
UszimnadsUyalAngruneliunmdanunsatiemaeigiissseranviesidmelalaglisos
o a a1 A a ' I o | 2 Sy L.

Sulianeegyn nsaliulisendn “n1sendinnglaganudieirisvedwnng 7 (Physician

Assisted Suicide %38 PAS)

msgnfnelaeauglIemdevednnndiu luneujon windzidugnsia
91n15veeEUae wagdtadeddUisiuionisheussmundninaeinivualivzelyd vin
< [ & &= o 3 Y1 v v
Juluaundninaeiaiunguane unndiaasanunsavinuaiudssasdvesgiiela lnaiu
nANNSURATIU Tunsdndtieuseasdazandane wnndazdugidusnwuazdam

ad A g - v v Yo & | a ax a - ] 9

\ATesllarn9 9 Litelianunsasidameladnia wu eSureisnisuslanenazdamaliigae
Aepgeaey wazdeetuliungUan wisiedananldlududae welidUledudade

ARBT1F19NBVDINUMIEAULDT LTUAYS

LM s Uieneeg1easuaznsdimas g Uiesnfinie el

I Y A

Tagusvasdmloudu AevilidUisiuainaunndnsuIuaine1n1siivlie winis

iy Bunuum, "Yymnguunedeatunismelagasy,” untudied 57 (§uineu 2544); 133,
5 Spapeanu,
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Hesnnnsaesiaddnvarnisnseifiuandeiu nanfe msvilimeegrsasulunsdi
uaraduasiianseyiliUlefaunanunie dwunisgremdsliddusndmedunsdigUae
asdlpandinnmenuled wilasuAINTIBMERINYARADLWINLY N13NIEIinTidesriniadl

ANNUANFNeUNNISNTEITUARTINY (Last Act) faty gntiewmdsligUlgsndiniey 9kl

Y

v v Y

ANUEAZINEEBUlAELARUT WAKnTEIineNadesSURnguYIemRe I BusNF Iy Mnd

Y

nuanefvuaduAuAnDY

ognslshin Anerdnudisuiilunisanutosnisildmeetsasuwintu Tng
fl¥nsounquludanstiomdelifinesndnede Wesninasussifiuiiunnsetu
Fnumgueaninseyin mnufuianiseng wasnguuieiieides wadl Hilsulaeiuly
m’mwmmaamiﬁwmﬁaiﬁﬁﬂwézhéfmwuﬂuﬁﬁaﬁﬁaEJ dedliminanuduaunazai

whlaraawmasulunisAnyIde
2.1.2 USSNNVDINISANEDE19E9U

A15UIUSELANVDINITANYDE19FIUHUILYN AU LIS NWUEVBINITNTEYIN
Iy} ' Y a X ° v ' & I o °
AanaleRNINGwY wasUsennvasnsvilineegasuilavilugndAglunisiivunaiy
SuRaliungnszvinie Tuiideliddiludesfinyissinneng o egvaziden dieidudsslewl
m'ami‘imeﬁmm%’uﬂmm;}’mzﬁwﬁmm‘eﬂﬂ ANSLUIUSELNNVDINITANYD BI9AIULY TUN19
Jyrn1sanunsanusladu 2 Useiny e n1shudlaefiansanandnuuzunInIInsLyin wagnis

wUSABRANTUINANUELASD
2.1.2.1 N1SHUSLAENAITAUIRINANBAUZNITNTZIIN

n13MeeE19aIUUTsN o sananyasvesnisnseyindundn
IngfiarsanignseyinfinisnsziiedalsdudumaligUiefunanunie Faduaiusouus
Iowlu 2 %ila fsneaziBunsall

1) nsesalvinngagneasu (Active Euthanasia) nu1efie N15AYAAR
o Ulessuzanvnenigegsay ngldlduatigdamisnisaemintu widsasile

o [y ! VY = 1 v 6 a wva [ Y fo g a
nsvinla 9 Sudwalvgietaunauaenie® lumawdus nsnseidnuasiidnidunisia

® Brian A. Garner, Black’s Law Dictionary p. 594.
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wsehig1ugdafuvwinsugUlsdunanuaielaeldiiuuaansuiu’ egelsinig win
fnsgvinduyaraduiidldunmd enafidnuagnansgyinfidnseenty Wuldan afifliAntuass
TushsUszina 1wy msthmueuleanthvestne msthgmaainaseufsuevesiioiel
vinornenela vieldtudalviguaedunainume Wudu msdaldinneagieasd Tu
AsUszmainldfnin “Mercy Killing” weliussanwudingdilanmumngldegnesng
Tudszwalnelasudnsnauiaindidenans vlidnisuvaninunuienssianaiedudii

“MIRNEN” TULBY

2) msUaeglinngeeeasu (Passive Euthanasia) ¥anegfis N13nsesin
a9 dwlunsvaeslifUaessezgainataunaiunie lidesdunsdudmiafinaeu
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" Y56 DeUsEIUS, "BNSNEeane," naniu 43 (naney 2539): 101.
U B q
8 Brian A. Garner, Black’s Law Dictionary, p. 594.
7 dunu dunuum, "Jeymnguanenendunismelaay,” untadiag 57 (§uneau 2544); 138.
0 Saqdeniu.
" 9@ @033, "End-of-Life Care in the Picu," Tu New insights in pediatric critical care, 3ndnn1 Alsau

296 AR d07173 wazIadUNS UNuma, UsInsns (ngammavnuas: susulsassuumelanazisdidaingaludin
wteUseinelng, 2546), nin 277.
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'2 puteri Nemie Jahn Kassim and Omipidan Bashiru Adeniyi, "Withdrawing and Withholding Medical
Treatment: A Comparative Study between the Malaysian, English and Islamic Law," Medicine and Law 29, 2
(2010): 446.

" Ibid.

' Ibid.

5 James Rachels, "Active and Passive Euthanasia," in Biomedical Ethics and the Law, eds. James M.
Humber and Robert F. Almeder (New York: Plenum Press, 1979), pp. 513-515.

% bid., p. 512.
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17 o5 ¢ ao - o - Mmoo 4 0wy o v
#dwg AsdnaAlnAw, agunisduuunivinig “lildin3as aeanieshemela vhldiede lussagyeves
F3m (Withholding and Withdrawing of Life-Sustaining Treatment)" %11 35.
18 \Saafeniy, utn 133.

94 A o
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20 Foaienfiu, wih 133-134.
?! Virginia Sanchini, Cecilia Nardini, and Giovanni Boniolo, "The Withholding/Withdrawing Distinction
in the End-of-Life Debate," Multidisciplinary Respiratory Medicine 9, 13 (March 2014): 3.
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22 Brian A. Garner, Black’s Law Dictionary, p. 594.
2 Jq15¢) D9UTEIUS, "BNSNazANg," Aawiu: 103.

Y B E—
% Brian A. Garner, Black’s Law Dictionary, p. 594.
% |bid.
2 Fq5¢ D9UsEWUS, "EnShagane," aawiu: 105.

Y B E—
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Condition) nunefls Anuulaefiinannsuialdunislsaliawnsasnulvmenauiu

Unila Feagvilvnananuaenelunatlids wagmsldieiesdlediedinaziduionison

Auageanilwintu? wu fuislsaueise lsavenaess lsalaine lsnauesden lsaend
A dy U dll Q" 1 [ 4 %
iolsAlFesidu q nlleansasnwilimels

o w
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fflenn wu Tunpuneavituszuesansgeiuini (U.S. Federal Code) fifmunorgiiaiamnis
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Wou way 6 wau® 1uduy

" Duhaime's Encyclopedia of Law, "Duhaime's Law Dictionary: Terminal Condition Definition,"
[Online] Accessed: 6 May 2019. Available from:
http://www.duhaime.org/LegalDictionary/T/TerminalCondition.aspx

2 David Hui et al., "Concepts and Definitions for ‘Actively Dying,” ‘End of Life,” “Terminally Il{,”
‘Terminal Care,” and ‘Transition of Care’: A Systematic Review," Journal of Pain and Symptom Management
47, 1 (January 2014): 78.

# |bid., p. 85.
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%0 Joseph Sanders, "Euthanasia: None Dare Call It Murder," Journal of Criminal Law, Criminology and
Police Science 60, 3 (1969): 352.
3] ¥ o = v a A Yo a ' I ' ' A
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danger to himself and without violation of other important duties, shall be punished with imprisonment for
not more than one year or a fine.”
! Anna Zwick, "The German Law on Euthanasia: The Legal Basics and the Actual Debate," in Advance
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3 Anna Zwick, "The German Law on Euthanasia: The Legal Basics and the Actual Debate," in Advance
Care Decision Making in Germany and Italy. A Comparative, European and International Law Perspective, pp.
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German Criminal Code, Section 211 Murder under specific aggravating circumstances

“ (1) Whosoever commits murder under the conditions of this provision shall be liable to
imprisonment for life.

(2) A murderer under this provision is any person who kills a person for pleasure, for sexual
gratification, out of greed or otherwise base motives, by stealth or cruelly or by means that pose a danger to
the public or in order to facilitate or to cover up another offence.”

7 German Criminal Code, Section 212 Murder

“(1) Whosoever kills a person without being a murderer under section 211 shall be convicted of
murder and be liable to imprisonment of not less than five years.

(2) In especially serious cases the penalty shall be imprisonment for life.”
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¥ Foafeniy, wih 52-53.

2 Fpafeaiiu.

2t Zsaieniiu, wih 54.

%2 German Criminal Code, Section 216 Killing at the request of the victim; mercy killing

“(1) If a person is induced to kill by the express and earnest request of the victim the penalty shall
be imprisonment from six months to five years.

(2) The attempt shall be punishable.”

2 Anna Zwick, "The German Law on Euthanasia: The Legal Basics and the Actual Debate," in Advance

Care Decision Making in Germany and Italy. A Comparative, European and International Law Perspective, p. 157.
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2 Michael Lindemann and Paul Mevis, "Recent Developments in the Legislation and Case-Law on
Euthanasia and Assisted Suicide - a Comparative Analysis of the Situation in Germany and the Netherlands,”
Jahrbuch fur Recht und Ethik 24 (2016).

% Monika Bobbert and Ulrike Riedel, "Euthanasia and End-of-Life-Decisions in Germany: Public
Opinion, Medical Views, the Ethical Debate and Legal Regulation," Jahrbuch fur Recht und Ethik 16 (2008): 486.
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7 Zaafeariu.

% Zaafeariu.

% Helmut Ullrich, "Gefangnisstrafe Wegen Tétung Auf Verlangen," [Online] Accessed: 15 November
2018. Available from: https://www.derwesten.de/staedte/hagen/gefaengnisstrafe-wegen-toetung-auf-
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% Humanistischer Verband Deutschlands, "80-Jahrige Half Bei Freitod Von Ehemann Nach:
Bewdhrungsstrafe," [Online] Accessed: 15 November 2018. Available from:
https://www.patientenverfuegung.de/wenn-paare-sich-beim-sterben-helfen-welche-strafen/ 61984 Tu a55unn
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* German Criminal Code, Section 60 Discharge

“The court may order a discharge if the consequences of the offence suffered by the offender are
so serious that an imposition of penalties would be clearly inappropriate. This shall not apply if the offender
has incurred a sentence of imprisonment of more than one year for the offence.”
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* Monika Bobbert and Ulrike Riedel, "Euthanasia and End-of-Life-Decisions in Germany: Public
Opinion, Medical Views, the Ethical Debate and Legal Regulation," Jahrbuch fur Recht und Ethik: 486-487.
* 935unn hawund, 035e1 fweAng Uszaes A3ga uay 91387 Lleedued, "msseenadeintavarinslafu

AMUTURAN1NeIY: AnvidSeudisungranglve - wesiy," 115a1snslieansusmsuasnguung: 52-53.

0 German Criminal Code, Section 13 Omissions

“(1) Whosoever fails to avert a result which is an element of a criminal provision shall only be liable
under this law if he is responsible under law to ensure that the result does not occur, and if the omission is
equivalent to the realisation of the statutory elements of the offence through a positive act.

(2) The sentence may be mitigated pursuant to section 49(1).”

“! BGH decision from 25 June 2010 no. 2 StR 454/09 = NJW 2010, 2963.
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% Michael Lindemann and Paul Mevis, "Recent Developments in the Legislation and Case-Law on
Euthanasia and Assisted Suicide - a Comparative Analysis of the Situation in Germany and the Netherlands,"
Jahrbuch fur Recht und Ethik.

* Anna Zwick, "The German Law on Euthanasia: The Legal Basics and the Actual Debate," in Advance

Care Decision Making in Germany and Italy. A Comparative, European and International Law Perspective, p. 170.
* Ibid., p. 124, 171.
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* Ibid., p. 172.

 Ibid., p. 170.
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% Anna Zwick, "The German Law on Euthanasia: The Legal Basics and the Actual Debate," in Advance

Care Decision Making in Germany and Italy. A Comparative, European and International Law Perspective, p. 174.
* |bid., p. 175.
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1 John Griffiths, Alex Bood, and Heleen Weyers, Euthanasia and Law in the Netherlands (Amsterdam:

Amsterdam University Press, 1998), p. 44.
*2 |bid., p. 48.
** |bid., p. 95.
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% Nederlandse Jurisprudentie 1985, no. 106 cited in John Griffiths, Alex Bood and Heleen Weyers,
Euthanasia and Law in the Netherlands, pp. 322-328.

> John Griffiths, Alex Bood and Heleen Weyers, Euthanasia and Law in the Netherlands, pp. 18-19.

% Dutch Penal Code, Section 40

“Any person who commits an offence under the compulsion of an irresistible force shall not be

criminally liable.”
> Raphael Cohen-Almagor, "Why the Netherlands," Journal of Law, Medicine and Ethics 30 (2002): 97.
® Jonathan T. Smies, "The Legalization of Euthanasia in the Netherlands," Gonzaga Journal of
International Law 7 (2003-2004): 1.
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59 Raphael Cohen-Almagor, "Why the Netherlands," Journal of Law, Medicine and Ethics: 95.

% Michael Lindemann and Paul Mevis, "Recent Developments in the Legislation and Case-Law on
Euthanasia and Assisted Suicide - a Comparative Analysis of the Situation in Germany and the Netherlands,"
Jahrbuch fur Recht und Ethik.

¢! Dutch Penal Code, Section 293

“1. Any person who terminates the life of another person at that other person’s express and earnest

request, shall be liable to a term of imprisonment not exceeding twelve years or a fine of the fifth category.

2. The offence referred to in subsection (1) shall not be punishable, if it is committed by a medical
doctor who meets the requirements of due care referred to in section 2 of the Termination of Life on Request
and Assisted Suicide (Review Procedures) Act [Wet Toetsing Levensbeéindiging op Verzoek en Hulp bij
Zelfdoding] and who informs the municipal forensic pathologist in accordance with section 7(2) of the Burial
and Cremation Act [Wet op de Lijkbezorging].”
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2 Termination of Life on Request and Assisted Suicide (Review Procedures) Act, Article 2

“1. The requirements of due care, referred to in Article 293 second paragraph Penal Code mean
that the physician:

a. holds the conviction that the request by the patient was voluntary and well-considered,

b. holds the conviction that the patient’s suffering was lasting and unbearable,

¢. has informed the patient about the situation he was in and about his prospects,

d. and the patient hold the conviction that there was no other reasonable solution for the situation
he was in,

e. has consulted at least one other, independent physician who has seen the patient and has given
his written opinion on the requirements of due care, referred to in parts a - d, and

f. has terminated a life or assisted in a suicide with due care.”

# Michael Lindemann and Paul Mevis, "Recent Developments in the Legislation and Case-Law on
Euthanasia and Assisted Suicide - a Comparative Analysis of the Situation in Germany and the Netherlands,"
Jahrbuch fur Recht und Ethik.
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& John Griffiths, Alex Bood and Heleen Weyers, Euthanasia and Law in the Netherlands p. 95.

* geazBendiusluinde 4.3.3

% Dutch Civil Code, Section 7: 450

“(3) In the event that a patient of the age of sixteen years or older cannot be regarded as being

capable to make a reasonable appreciation of his interests in the matter, the care provider and a person as
referred to in Article 7:465, paragraph 2 or 3, shall comply with the apparent opinion of the patient expressed
in writing while he was still capable of making a reasonable appreciation of his interests and containing a
refusal to give his consent as referred to in paragraph 1. The care provider may nevertheless deviate from
this statement if he thinks there are well-founded reasons for doing so.”

" Dutch Civil Code, Section 7: 465
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“(3) If a patient who has reached the age of majority and who cannot be regarded as being capable
of making a reasonable appreciation of his interests in the matter, is not placed under adult guardianship or
under protective mentorship, the care provider shall fulfil the obligations to the patient arising from the
present Section (Section 7.7.5) towards the person who is authorised in writing to act on the patient's behalf.
If there is no such person or if he does not act, the obligations shall be fulfilled towards the spouse or other
life companion of the patient, unless the patient refuses this, or, if there is no such person, towards a parent,
child, brother or sister of the patient.”
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8 Dutch Penal Code, Section 287 Manslaughter

“Any person who intentionally takes the life of another person shall be guilty of manslaughter and
shall be liable to a term of imprisonment not exceeding fifteen years or a fine of the fifth category.”

% Dutch Penal Code, Section 23 fourth paragraph

“There are six categories:

the first category, € 335 [Red: As at 1 January 2018: € 415.];

the second category, € 3,350 [Red: As at 1 January 2018: € 4,150.];

the third category, € 6,700 [Red: As at 1 January 2018: € 8,300.];

the fourth category, € 16,750 [Red: As at 1 January 2018: € 20,750.];

the fifth category, € 67,000 [Red: As at 1 January 2018: € 83,000.];

the sixth category, € 670,000 [Red: As at 1 January 2018: € 830,000.].”

0 Dutch Penal Code, Section 289 Murder

“Any person who intentionally and with premeditation takes the life of another person shall be
euilty of murder and shall be liable to life imprisonment or a determinate term of imprisonment not exceeding
thirty years or a fine of the fifth category.”
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™ Dutch Penal Code, Section 293 Euthanasia

“1. Any person who terminates the life of another person at that other person’s express and earnest
request, shall be liable to a term of imprisonment not exceeding twelve years or a fine of the fifth category.

2. The offence referred to in subsection (1) shall not be punishable, if it is committed by a medical
doctor who meets the requirements of due care referred to in section 2 of the Termination of Life on Request
and Assisted Suicide (Review Procedures) Act [Wet Toetsing Levensbeéindiging op Verzoek en Hulp bij
Zelfdoding] and who informs the municipal forensic pathologist in accordance with section 7(2) of the Burial
and Cremation Act [Wet op de Lijkbezorging].”

2 Michael Lindemann and Paul Mevis, "Recent Developments in the Legislation and Case-Law on
Euthanasia and Assisted Suicide - a Comparative Analysis of the Situation in Germany and the Netherlands,"
Jahrbuch fur Recht und Ethik.
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> Marian H.N. Driesse et al., "Euthanasia and the Law in the Netherlands," Law & Medicine 3, 4 (1988):
387.

" Michael Lindemann and Paul Mevis, "Recent Developments in the Legislation and Case-Law on
Euthanasia and Assisted Suicide - a Comparative Analysis of the Situation in Germany and the Netherlands,"
Jahrbuch fur Recht und Ethik.

> John Griffiths, Alex Bood and Heleen Weyers, Euthanasia and Law in the Netherlands p. 107.

" Ibid., p. 109.
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“For the purposes of the provisions of this title [of the Criminal Code]' the expressions taking life and
termination of life do not include:

a) not initiating or stopping a treatment at the express and earnest request of the patient;

b) not initiating or stopping a treatment in a situation in which that treatment, according to current
medical opinion, is futile;

¢) not treating a secondary illness or disorder in the case of a patient who according to current
medical opinion has permanently lost consciousness;

d) hastening the moment of death as a subsidiary effect of treatment that is necessary in order to
relieve the severe suffering of a patient and whose nature is directly appropriate to that end.”

8 Dutch Penal Code, Section 255

“Any person who intentionally puts or leaves in a helpless condition a person for whose
maintenance, care or nursing he is responsible pursuant to the law or agreement shall be liable to a term of

imprisonment not exceeding two years or a fine of the fourth category.”
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8 Ruaidhri McCormack, Margaret Clifford, and Marian Conroy, "Attitudes of Uk Doctors Towards
Euthanasia and Physician-Assisted Suicide: A Systematic Literature Review," Palliative Medicine 26, 1 (March
2011): 28.

¥ Ibid., p. 26.
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2 bid., pp. 235-236.
% bid., pp. 234-235.
1 Joyal® aTae, "ANURAFILANAUMEAUNYMNNESINGY," AANN 6 (NUAITUS 2502): 109.

105 jonathan Herring, Criminal Law: Text, Cases, and Materials, p. 235.

1% Ibid., p. 236.

97 Murder (Abolition of Death Penalty) Act 1965, Section 1 (1)

“No person shall suffer death for murder, and a person convicted of murder shall be sentenced to
imprisonment for life”
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198 Criminal Justice Act 2003, Section 269 (5)

“In considering under subsection (3) or (4) the seriousness of an offence (or of the combination of
an offence and one or more offences associated with it), the court must have regard to—

(a) the general principles set out in Schedule 21, and

(b) any guidelines relating to offences in general which are relevant to the case and are not
incompatible with the provisions of Schedule 21.”

% R v Inglis, [2010] EWCA Crim 2637

"0 Heather Keating and Jo Bridgman, "Compassionate Killings: The Case for a Partial Defence," The
Modern Law Review 75 (September 2012): 699-700.
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1 Criminal Justice Act, 2003 Schedule 21, paragraph 11
“Mitigating factors that may be relevant to the offence of murder include—
(f) a belief by the offender that the murder was an act of mercy,”
12 Criminal Justice Act, 2003 Schedule 21, paragraph 10
“Aggravating factors (additional to those mentioned in paragraph 4(2) [F6, 5(2) and 5A(2)]) that may
be relevant to the offence of murder include—
(a) a significant degree of planning or premeditation,
(b) the fact that the victim was particularly vulnerable because of age or disability,”
3 Amanda Clough, "Mercy Killing: Three’s a Crowd?," The Journal of Criminal Law 79 (October 2015):

366.
% Jonathan Herring, Criminal Law: Text, Cases, and Materials, p. 237.
15 bid.
18 bid.
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" Ibid., p. 238.
18 Heather Keating and Jo Bridgman, "Compassionate Killings: The Case for a Partial Defence," The

Modern Law Review: 698.

19 Jonathan Herring, Criminal Law: Text, Cases, and Materials, p. 255.
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120 Homicide Act 1957, Section 2 (1)
“(1) A person (“D”) who kills or is a party to the killing of another is not to be convicted of murder
if D was suffering from an abnormality of mental functioning which—
(a) arose from a recognised medical condition,
(b) substantially impaired D's ability to do one or more of the things mentioned in
subsection (1A), and
(c) provides an explanation for D's acts and omissions in doing or being a party to the
killing.
(1A) Those things are—
(a) to understand the nature of D's conduct;
(b) to form a rational judgment;
(c) to exercise self-control.
(1B) For the purposes of subsection (1)c), an abnormality of mental functioning provides an
explanation for D's conduct if it causes, or is a significant contributory factor in causing, D to carry out that

conduct.”
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12l Sentencing Council, "Manslaughter by Reason of Diminished Responsibility," [Online] Accessed: 22
March 2019. Available from: https://www.sentencingcouncil.org.uk/offences/crown-court/item/manslaughter-
by-reason-of-diminished-responsibility/
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12 Heather Keating and Jo Bridgman, "Compassionate Killings: The Case for a Partial Defence," The
Modern Law Review: 700-701.
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2% |bid., pp. 704-705.

125 The Guardian, "Father Who Aided Daughter's Suicide Goes Free," [Online] Accessed: 5 December
2018. Available from: https://www.theguardian.com/uk/2001/jun/08/2

126 R v Webb, [2011] EWCA Crim 152

2 Heather Keating and Jo Bridgman, "Compassionate Killings: The Case for a Partial Defence," The
Modern Law Review: 698.
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128 Airedale NHS Trust v Bland, [1993] 1 All ER 821.
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130 R (Nicklinson) v Ministry of Justice, [2014] UKSC 38

B Mental Capacity Act 2005, Section 26 (3) Effect of advance decisions

“A person does not incur liability for the consequences of withholding or withdrawing a treatment
from P if, at the time, he reasonably believes that an advance decision exists which is valid and applicable
to the treatment.”

132 NHS England, "Mental Capacity Act 2005," [Online] Accessed: 6 December 2018. Available from:
https://www.england.nhs.uk/wp-content/uploads/2014/09/guide-for-clinical-commissioning.pdf

3% The National Archives, "Mental Capacity Act 2005," [Online] Accessed: 6 December 2018. Available
from: https://www.legislation.gov.uk/ukpga/2005/9/notes/division/6/1/6/3
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13 Mental Capacity Act 2005, Section 62 Scope of the Act
“For the avoidance of doubt, it is hereby declared that nothing in this Act is to be taken to affect
the law relating to murder or manslaughter or the operation of section 2 of the Suicide Act 1961 (c. 60)

(assisting suicide).”
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1% Dana Elizabeth Hirsch, "Euthanasia: Is It Murder or Mercy Killing - a Comparison of the Criminal

Laws in the United States, the Netherlands and Switzerland," Loyola of Los Angeles International and
Comparative Law Journal 12, 3 (1990): 827.

136 Cruzan v. Director, Missouri Department of Health, 497 U.S. 261 (1990)

5" Thomas J. Gardner and Terry M. Anderson, Criminal Law, 11 ed. (Belmont, CA: Wadsworth, 2012),

p. 255.
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138 New Jersey Statutes Annotated, Section 26:2H-55 Definitions
“"Advance directive for health care" or "advance directive" means a writing executed in accordance
with the requirements of this act. An "advance directive” may include a proxy directive or an instruction
directive, or both.”
2 |gnansursiasunuiiiennadadulaifunissnvineuialunsdinuediansodadulaedd
yamafildsunsuisiatent “Funudugunin”
190 New Jersey Statutes Annotated, Section 26:2H-55 Definitions
““Terminal condition” means the terminal stage of an irreversibly fatal illness, disease or condition.
A determination of a specific life expectancy is not required as a precondition for a diagnosis of a “terminal
condition,” but a prognosis of a life expectancy of six months or less, with or without the provision of life-
sustaining treatment, based upon reasonable medical certainty, shall be deemed to constitute a terminal
condition.”
"I New Jersey Statutes Annotated, Section 26:2H- 67 Decision to forego life-sustaining treatment
“Consistent with the terms of an advance directive and the provisions of this act, life-sustaining
treatment may be withheld or withdrawn from a patient in the following circumstances:
(1) When the life-sustaining treatment is experimental and not a proven therapy, or is likely
to be ineffective or futile in prolonging life, or is likely to merely prolong an imminent dying process;
(2) When the patient is permanently unconscious, as determined by the attending
physician and confirmed by a second qualified physician;
(3) When the patient is in a terminal condition, as determined by the attending physician

and confirmed by a second qualified physician.”
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142 Washington v. Glucksberg, 521 U.S. 702 (1997).
' Golan Luzon, "The Practice of Euthanasia and Assisted Suicide Meets the Concept of Legalization,"
Criminal Law and Philosophy (July 2018).
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1% Dana Elizabeth Hirsch, "Euthanasia: Is It Murder or Mercy Killing - a Comparison of the Criminal

Laws in the United States, the Netherlands and Switzerland," Loyola of Los Angeles International and

Comparative Law Journal: 833.

5 Thomas J. Gardner and Terry M. Anderson, Criminal Law, p. 258.
16 Joel Samaha, Criminal Law, 11 ed. (Belmont, CA: Wadsworth, 2014), p. 307.
47 bid., p. 309.
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1 United State Code Annotated, Title 18 Section 1111

“(a) Murder is the unlawful killing of a human being with malice aforethought. Every murder
perpetrated by poison, lying in wait, or any other kind of willful, deliberate, malicious, and premeditated
killing; or committed in the perpetration of, or attempt to perpetrate, any arson, escape, murder, kidnapping,
treason, espionage, sabotage, aggravated sexual abuse or sexual abuse, child abuse, burglary, or robbery; or
perpetrated as part of a pattern or practice of assault or torture against a child or children; or perpetrated
from a premeditated design unlawfully and maliciously to effect the death of any human being other than
him who is killed, is murder in the first degree.

Any other murder is murder in the second degree.

(b) Within the special maritime and territorial jurisdiction of the United States,

Whoever is guilty of murder in the first degree shall be punished by death or by imprisonment for
Whoever is guilty of murder in the second degree, shall be imprisoned for any term of years or for

%0 Dana Elizabeth Hirsch, "Euthanasia: Is It Murder or Mercy Killing - a Comparison of the Criminal
Laws in the United States, the Netherlands and Switzerland," Loyola of Los Angeles International and

Comparative Law Journal: 833.

B! Halen Silving, "Euthanasia: A Study in Comparative Criminal Law," University of Pennsylvania Law
Review: 352.

52 Timothy Paul Brooks, "State V. Forrest: Mercy Killing and Malice in North Carolina," North Carolina
Law Review 66, 6 (September 1988): 1168.

3 bid., p. 353.
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1% Repouille v. United states, 165 F.2d 152 (1947)
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Justice Professional, 11 ed. (Belmont, CA: Wadsworth, 2012), p. 613.
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' New Jersey Statutes Annotated, Section 26:2H-73 Immunities

“a. A health care representative shall not be subject to criminal or civil liability for any actions
performed in good faith and in accordance with the provisions of this act to carry out the terms of an advance
directive.

b. A health care professional shall not be subject to criminal or civil liability or to discipline by the
health care institution or the respective State licensing board for professional misconduct for any actions
performed in good faith and in accordance with the provisions of this act, any rules and regulations
established by the Department of Health pursuant to this act, and accepted professional standards to carry
out the terms of an advance directive.

c¢. A health care institution shall not be subject to criminal or civil liability for any actions performed
in good faith and in accordance with the provisions of this act to carry out the terms of an advance directive.”
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'8 The Economist Intelligence Unit, "The 2015 Quality of Death Index Ranking Palliative Care across
the World," [Online] Accessed: 2 May 2019. Available from:
https://eiuperspectives.economist.com/sites/default/files/2015%20EIU%20Quality%200f%20Death%20Index%
200ct%2029%20FINAL.pdf

8 Cho Chun Ying, "From Cure to Care: The Development of Hospice Care in Taiwan," Hospice &
Palliative Medicine International Journal 2, 5 (2018): 286.
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183 Chen RC, "Providing Patients with Dementia and Neurological Diseases a Dignified Peaceful Demise,"
Baoj Palliative Medicine 2, 1 (2016).

184 Hospice Palliative Care Act 2000, Section 7

185 Hospice Palliative Care Act 2000, Section 3

“Definitions:

Terminal illness patients: This term refers to those who suffer from serious injury or illness, and are
diagnosed by a physician as incurable, and there is medical evidence showed that the prognosis is fatal within
near future.”

186 patient Right to Autonomy Act 2016, Section 14

“Should a patient, who has made an advance decision, meet any one of the following clinical
conditions, the medical institution or physician may, in accordance with the advance decision, partially or
fully terminate, withdraw, or withhold life-sustaining treatments, artificial nutrition and hydration:

1. The patient is terminally ill.
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2. The patient is in an irreversible coma.

3. The patient is in permanent vegetative state.

4. The patient is suffering from severe dementia.

5. Other disease conditions, announced by the central competent authority, that shall meet all of
the following requirements that the conditions or sufferings are unbearable, that the disease is incurable and
that there are no other appropriate treatment options available given the medical standards at the time of
the disease’s occurrence.”

87 Cho Chun Ying, "From Cure to Care: The Development of Hospice Care in Taiwan," Hospice &

Palliative Medicine International Journal: 287.
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18 Criminal Code of the Republic of China, Section 271

“A person who takes the life of another shall be sentenced to death or life imprisonment or
imprisonment for not less than ten years.

An attempt to commit an offense specified in the preceding paragraph is punishable.

A person who prepares to commit an offense specified in paragraph 1 shall be sentenced to

imprisonment for not more than two years.”
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I§sunisatiuayuografiud 9 Hospice Palliative Care Act, 2000 Waw Patient Right to

8 Criminal Code of the Republic of China, Section 275

“A person who abet or assist another to commit suicide or who causes the death of another upon
his request or with his consent shall be sentenced to imprisonment for not less than one year but not more
than seven years.

An attempt to commit an offense specified in the preceding paragraph is punishable.”
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1 Patient Right to Autonomy Act 2015, Section 14

“A medical institution or physician shall not be subject to criminal or administrative liability when
it, he or she terminates, withdraws or withholds life-sustaining treatment and/or artificial nutrition and
hydration in accordance with the regulations in this article; they shall bear no responsibility of compensation
for the damage incurred, unless intentional or grossly negligent conduct and violation of the advance decision

of patients are involved.”
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! Ter Kah Leng and Susanna Leong Huey Sy, "Advanced Medical Directives in Singapore," Medical
Law Review 5, 1 (Spring 1997): 63.
192 Advance Medical Directive Act 1996, Section 2

terminal illness” means an incurable condition caused by injury or disease from which there is

no reasonable prospect of a temporary or permanent recovery where —
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(a) death would, within reasonable medical judgment, be imminent regardless of the application of
extraordinary life-sustaining treatment; and

(b) the application of extraordinary life-sustaining treatment would only serve to postpone the
moment of death of the patient.”

19 Advance Medical Directive Act 1996, Section 2

““extraordinary life-sustaining treatment” means any medical procedure or measure which, when
administered to a terminally ill patient, will only prolong the process of dying when death is imminent, but
excludes palliative care;”

1% Advance Medical Directive Act 1996, Section 2

““palliative care” includes —

(a) the provision of reasonable medical procedures for the relief of pain, suffering or discomfort; and

(b) the reasonable provision of food and water;”

' Ter Kah Leng and Susanna Leong Huey Sy, "Advanced Medical Directives in Singapore," Medical
Law Review: 72.

% Ibid., p. 67.

Y7 Advance Medical Directive Act 1996, Section 9
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1% Advance Medical Directive Act 1996, Section 17

“(1) Nothing in this Act shall authorise an act that causes or accelerates death as distinct from an
act that permits the dying process to take its natural course.

(2) For the avoidance of doubt, it is hereby declared that nothing in this Act shall condone, authorise
or approve abetment of suicide, mercy killing or euthanasia.”

199 K| Koh, CMV Clarkson, and NA Morgan, Criminal Law in Singapore and Malaysia: Text and Materials
(Singapore: Malayan Law Journal Pte Ltd, 1989), p. 397.
20 Singapore Penal Code, Section 299 Culpable Homicide

“Whoever causes death by doing an act with the intention of causing death, or with the intention
of causing such bodlly injury as is likely to cause death, or with the knowledge that he is likely by such act to
cause death, commits the offence of culpable homicide.”
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1 Singapore Penal Code, Section 304 Punishment for culpable homicide not amounting to murder
“Whoever commits culpable homicide not amounting to murder shall —
(a) if the act by which death is caused is done with the intention of causing death, or of causing
such bodily injury as is likely to cause death, be punished with —
(i) imprisonment for life, and shall also be liable to caning; or
(ii) imprisonment for a term which may extend to 20 years, and shall also be liable to fine
or to caning; or
(b) if the act is done with the knowledge that it is likely to cause death, but without any intention
to cause death, or to cause such bodily injury as is likely to cause death, be punished with imprisonment for
a term which may extend to 10 years, or with fine, or with caning, or with any combination of such
punishments.”
%2 Singapore Penal Code, Section 308 Attempt to commit culpable homicide
“Whoever does any act with such intention or knowledge and under such circumstances that if he
by that act caused death he would be guilty of culpable homicide not amounting to murder, shall be
punished with imprisonment for a term which may extend to 7 years, or with fine, or with both; and if hurt is
caused to any person by such act, the offender shall be punished with imprisonment for a term which may
extend to 15 years, or with fine, or with caning, or with any combination of such punishments.”
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%2 Singapore Penal Code, Section 300 Murder

“Except in the cases hereinafter excepted culpable homicide is murder —

(a) if the act by which the death is caused is done with the intention of causing death;

(b) if it is done with the intention of causing such bodily injury as the offender knows to be likely to
cause the death of the person to whom the harm is caused;

(c) if it is done with the intention of causing bodily injury to any person, and the bodily injury intended
to be inflicted is sufficient in the ordinary course of nature to cause death; or

(d) if the person committing the act knows that it is so imminently dangerous that it must in all
probability cause death, or such bodily injury as is likely to cause death, and commits such act without any
excuse for incurring the risk of causing death, or such injury as aforesaid.”

208 Singapore Penal Code, Section 302 Punishment for murder

“(1) Whoever commits murder within the meaning of section 300(a) shall be punished with death.

(2) Whoever commits murder within the meaning of section 300(b), (c) or (d) shall be punished with
death or imprisonment for life and shall, if he is not punished with death, also be liable to caning.”
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205 KL Koh, CMV Clarkson and NA Morgan, Criminal Law in Singapore and Malaysia: Text and Materials,

p. 399.

%6 Singapore Penal Code, Section 300 Murder

“Exception 5.—Culpable homicide is not murder when the person whose death is caused, being
above the age of 18 years, suffers death or takes the risk of death with his own consent.”
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27 KL Koh, CMV Clarkson and NA Morgan, Criminal Law in Singapore and Malaysia: Text and Materials

p. 464.

%8 |bid., p. 466.

209 Singapore Penal Code, Section 300 Murder

“Exception 7.—Culpable homicide is not murder if the offender was suffering from such abnormality
of mind (whether arising from a condition of arrested or retarded development of mind or any inherent causes
or induced by disease or injury) as substantially impaired his mental responsibility for his acts and omissions

in causing the death or being a party to causing the death.”
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210 K| Koh, CMV Clarkson and NA Morgan, Criminal Law in Singapore and Malaysia: Text and Materials
Pp. 472-473.
211 Advance Medical Directive Act 1996, Section 19

“(1) For the purposes of the laws of Singapore, the non-application of extraordinary life-sustaining

treatment to, or the withdrawal of extraordinary life-sustaining treatment from, a person suffering from a
terminal illness shall not constitute a cause of death where the non-application or withdrawal was as a
result of and in compliance with a directive validly made in accordance with this Act by the person.”
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22 pdvance Medical Directive Act 1996, Section 19
“(1) A medical practitioner shall not be subject to civil or criminal liability or discipline for
professional misconduct for a decision made by him in good faith and without negligence as to whether —
(a) a patient is, or is not, suffering from a terminal illness;
(b) a patient has revoked, or intended to revoke, a directive;
(c) a patient was, or was not, at the time of making a directive, capable of understanding
the nature and consequences of the directive; or
(d) a directive was valid.
(2) A person acting under the instructions of a medical practitioner shall not be subject to civil or
criminal liability or discipline for professional misconduct for giving effect to a directive in the absence of
knowledge of revocation or intended revocation of the directive.”
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in Japan," Cambridge Quarterly of Healthcare Ethics 10, 1 (Winter 2000): 63.

2% Katsunori Kai, "Euthanasia and Death with Dignity in Japanese Law," Waseda Bulletin of
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%2 penal Code of Japan, Section 199

“A person who kills another shall be punished by the death penalty or imprisonment with work for
life or for a definite term of not less than 5 years.”
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View."

228 penal Code of Japan, Section 202
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