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# # 6085979134 : MAJOR LAWS
KEYWORD: Criminalization, Offense of Non-Payment of Child Support, Child Support
Nusara Keawkanraya : CRIMINALIZATION OF NON-PAYMENT OF CHILD SUPPORT. Advisor:

Pramote Sermsilatham, Ph.D.

The objective of this thesis is to study criminalization of non-payment of child support in
Thailand by analyzing the relevant criminal offenses applied in other jurisdictions. Besides, the thesis
considers the appropriateness of the criminalization by taking into account the theoretical principles
concerning criminalization. The draft amendment to the Thai Criminal Code to criminalize non-payment
of child support, developed by Child Law Development Sub-Committee to comply with the Safeguards
according to the Constitution and Convention on the Rights of the Child, is analyzed and studied in

order to propose the effective amendment to Thai legal provisions as well.

After thoroughly studying, it can be seen that Thailand has neither effective precautionary
measure nor appropriate sanctions for the person who fails to pay child support. Regrettably, the non-
payment would adversely affect child. This inevitably leads to inappropriate nurture or undesirable
standard of living, resulting in various kinds of social problems which tend to take their toll on public
interest. Government has to play an active role in this situation to aid child who is not supported by
the person having a legal responsibility to nurture him/her. The researcher found that the legal
provisions enforced in several jurisdictions including the United States of America, French Republic and

Federal Republic of Germany clearly and specifically criminalize non-payment of child support.

For the above reasons, the researcher hereby proposes Thailand to criminalize non-payment
of child support. The criminal offense and punishment for the person failing to pay child support need
to be added to the Thai Criminal Code. The researcher trusts that the amendment could offer better
protection of child — the chance of receiving child support maintenance is expected to be substantially

increased.

Field of Study: Laws Student's Signature .......c.ccccceeeeriernnnne

Academic Year: 2018 Advisor's Signature ........coceeveienennnn
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6 Ben-Arieh, A. and N. Tarshish, "Children’s Rights and Well-Being," in Handbook of Children's Rights Global

and Multidisciplinary Perspectives, p. 69.

" Ibid., pp. 69-70.

8 Bureau International Catholique de UEnfance, "History of the Rights of the Child."



14

Tun19n15L8109 N1IUNS N19FIAN wasNIWATEEAY LazAuAsoRAnTRlATUNI TR

Vo

AMUAIN1300810ANT SIUTENSTLATUNINIFIUNIIMTITIRne 10 leane GndTiazlasy
n1sfnwuaznIsaunssidesy’ delu suiuladnluaIadanissuil 20 anlanateilu

WAy vedunsesdns’®

nalavasy sviuladn luednafelusia wndngnusndwaioudivevmse

o

nindduvesdniuisnidadanuisatuaiuisaaznserinegralsumanils wu duanly
Jmheliungduieuaniuduvsenalssloriognedu ilnwanegrsgunss Tusanudin

sglilmnzay lnsinnazdesduseuimuiiiauisadesnisiiansafiazujasle waz

Al

[ LY ' 13 < ' 1o o 11
QﬂiJEJﬂiJEN’J’]L@ﬂLUUﬂQJJVI ddmey

] a Ay A = a a a 4«
@@lﬂLLU?ﬂfﬂu‘l@LUaBULLUﬁQIULu@QQWﬂLillllLLu’)ﬂﬂLiEN

o a v

narsaudulywdwazavsuyverudwnun Tnsuesinuyudvnaulavduaziaianduy

(%

fugnu Sanuaueniawinfisuiu 3eiin1sdaiunud Ay veAnNINEITY N2

'
[y 1 [ =

MINALIANeguuIngaTuln N AR s IARYBIdIRLLAUTEWATA LHBsRINIANAD

o

= a a & & I [d ¥ = =) [ o v ao w o
uﬂﬂﬁ‘ﬂ‘ﬂ%Lﬂi@LG]UI@]SUTJN’]LUUE;TLMQJIUSNWF‘WWLLagLUUNTULﬂaBUMSSLUUﬂWaQV}ﬁW UUDIFAIAY

Y

solu? viliandavsluiisuazsenmaduresnues dnnunsmllaunsadmiaynsvenuy

Tiwnyaradulasndely JawwiAaldwmalianlasunisuntesduasesdnduindsdusiuds

a =

Ansenluniensaunsinile lagildsuluifnainafaniniuisaniidusiuiasg1slisnie

¥

willeTinvaynsunduanindiindanuisainazyasiisiiseninaiu® Fedawsandindaf

gUNSEIRBIRUAT

? Ben-Arieh, A. and N. Tarshish, "Children’s Rights and Well-Being," in Handbook of Children's Rights Global

and Multidisciplinary Perspectives, p. 70.

1% Bureau International Catholique de 'Enfance, "History of the Rights of the Child."

Y asufanisiiinuasiendvy, ndngasnisiauinunindisianluviundnivagwing, inviaiai 1

(NFUNNUVUAS: ETINUNTENVISATAUIWWIYIA, 2558), i 2.

2 §9a381 yRdunil, nguanaieaduafiiin w1ivy wazadaseuads, RudaASed 3 (ngenmaiuas: Iy,
2552), nih 24.
o aedalud, “wmsmisnsnguaneglunisdeduadiiielsenAeyniseidesy” (MsAnwidassUSyan

uytudin, a1vdndimans auslfaans, 1nInendesiuaiwag, 2548), ut 9.



15

2.1.1 wuaRaiieaiunITaUnIszResUATAILaUE YY1 IR EENEIAN

(Convention on the Rights of the Child)

A1 “ENE” vuefe 811190 UYBUSIIUNIRAINYBUSTIUIYARAVTsaINTa YN

Ly v A v A v ¢ I ] d' & e e Y & 14
YURDHDU LW@Q&JF"lﬁaﬂﬁfiiaﬁﬂ‘l?}’]Na‘UiﬁiﬁsﬁUQ‘UL‘U‘Uﬁ’Ju%qﬂﬂa‘lJ‘lJWQlI‘WﬂlﬂL‘U‘WU’EJ\W]UL’EN

\ o 4@ . & o I Y a a & . .
d7UA11 ‘N7 YU aYd1Ingansan (Convention on the Rights of the

&

Child) leliramanedn wnefs aywdvnauifengininduuund Liuudazussaianig

9

<

AeunthiunungruneNlddsiusnnntu®

audy1i1AI8dnSiin (Convention on the Rights of the Child) Aatlutuit 20
wOARNEU N.A. 2532 FadnvhTulasesdnisantsyanvd uariinadsduldidetud 2 Aueey
.61 2533' adueydaey11mien1siusedniinnuasiuindusudygmsaindwinian

luussnoudyaniedlulsyifmansvesesanisandseviva’ desanduausdyan

v [

mesnuansuywerunlasunislideeituainuiulssinannniignog1asinsa ' Jaqiudlsy

aaduauBnludiuiuis 196 sz Silesansgomsnuvindundaldidndunifaundn

v A

dwsuuszmalngladndunfaundnaydyaiidoiun 12 nua1ius we. 2535 uaziiua

TiUsAuiuUssmalvelugruziBunguuneseninsdsemadiodud 26 wweu w.a. 25352 &

Y =3 o u./

audyravuilidugud dnansvesnaiudulunislviduasosavdifniiddny uaziitmane

10, @a o | o o an ¢ Ay . o
U3n Lnwunsne, NAVUIYUNY nanvialy (ﬂ?ﬂLV]WlIWW!ﬂi: ANTUAFIERNT UNNINY1QUTITUAIENT, 2525), KU

83.
1 pudyaindedndion 4o 1.

1 dinauanznssun1sansuyveruLiaIf, ndnnguinaseninslszmanaluineatuausdygiduans

wywerULAzaYdyY1IRaednSan, fuiasd 1 (ngawmuinuas: wsrTunsiud, 2546), i 14-16.

7 A5URINISHANLAZLENIVY, wé’ﬂqmmiﬁ’wmﬂmmw%%Lﬁﬂiuu%umﬁw%uawﬁwﬁ. i 2.
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2.2.5 néniifAsegAans (Economic Analysis of Law)
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1] Neville Brown, "Family Maintenance and Its Enforcement in the United States," International and
Comparative Law Quarterly 13, 1 (January 1964): 165.

12 |bid., p. 166.

B Ibid.

1% solomon-Fears, C., A. M. Smith, and C. Berry, "Child Support Enforcement: Incarceration as the Last

Resort Penalty for Nonpayment of Support.”
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15 Sumati N. Dubey, "A Study of Reasons for Non-Payment of Child Support by Non-Custodial Parents,"
The Journal of Sociology & Social Welfare 22, 4 (December 1995): 115.

16 Naomi R. Cahn and Jane C. Murphy, "Collecting Child Support: A History of Federal and State Initiatives,"
Clearinghouse Review Journal of Poverty Law and Policy 34, 3-4 (July-August 2000): 167.
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% J.S. Department of Justice, "Child Support Enforcement " [Online] Accessed: 10 May 2019. Available
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%6 J.S. Department of Justice, "Citizen's Guide to U.S. Federal Law on Child Support Enforcement " [Online]
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ﬁmmsuzymss:uLLasﬂszmuﬂﬁqﬁﬁiiumqamp (Title 18 Crimes and Criminal Procedure)
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1 U.S. Department of Justice, "Child Support Enforcement "
%2 Roper, P. F., "Hitting Deadbeat Parents Where It Hurts: Punitive Mechanisms in Child Support
Enforcement," Alaska Law Review: 59.
% United States Code Section 228 - Failure to pay legal child support obligations.
“(a) Offense.—Any person who—
(1) willfully fails to pay a support obligation with respect to a child who resides in
another State, if such obligation has remained unpaid for a period longer than 1 year, or is greater than $5,000;
(2) travels in interstate or foreign commerce with the intent to evade a support
obligation, if such obligation has remained unpaid for a period longer than 1 year, or is greater than $5,000; or
(3) willfully fails to pay a support obligation with respect to a child who resides in
another State, if such obligation has remained unpaid for a period longer than 2 years, or is greater than $10,000;
shall be punished as provided in subsection (c).

(b) Presumption.—



61

“(a) 319N - Flane -

(1) auraziagliaIgmaUnITHaEIgUaTNIUN VLIE

' 2 i
a o v A = a o

minerAgludnuasyuile dmisuiudeennunaendillavigiiussesiia

[

w7371 1 T wFeunnia 5,000 siseQavsy

v 9

&g a

(2) VAU INTENINUATT NTOANNDAIYIETENINYTLNA
ialnwmaniagsiaIgunsudeey dmilivuduisennundendlsulaviedu

24397010037 1 U 30110077 5,000 m38g)avsy n3o

The existence of a support obligation that was in effect for the time period charged
in the indictment or information creates a rebuttable presumption that the obligor has the ability to pay the support
obligation for that time period.

(c) Punishment.—The punishment for an offense under this section is—

(1) in the case of a first offense under subsection (aX1), a fine under this title,
imprisonment for not more than 6 months, or both; and

(2) in the case of an offense under paragraph (2) or (3) of subsection (a), or a second
or subsequent offense under subsection (a)(1), a fine under this title, imprisonment for not more than 2 years, or
both.

(d) Mandatory Restitution.—

Upon a conviction under this section, the court shall order restitution under section
3663A in an amount equal to the total unpaid support obligation as it exists at the time of sentencing.

(e) Venue.—With respect to an offense under this section, an action may be inquired of and
prosecuted in a district court of the United States for—

(1) the district in which the child who is the subject of the support obligation involved
resided during a period during which a person described in subsection (a) (referred to in this subsection as an
“obliger”) failed to meet that support obligation;

(2) the district in which the obliger resided during a period described in paragraph (1);
or

(3) any other district with jurisdiction otherwise provided for by law.

(f) Definitions.—As used in this section—

(1) the term “Indian tribe” has the meaning given that term in section 102 of the
Federally Recognized Indian Tribe List Act of 1994 (25 U.S.C. 479a); [1]

(2) the term “State” includes any State of the United States, the District of Columbia,
and any commonwealth, territory, or possession of the United States; and

(3) the term “support obligation” means any amount determined under a court order
or an order of an administrative process pursuant to the law of a State or of an Indian tribe to be due from a person

for the support and maintenance of a child or of a child and the parent with whom the child is living.”
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* Teresa A. Myers, "Courts Uphold Criminal Penalties for the Failure to Pay Child Support," [Online]
Accessed: 8 October 2018. Available from: http://www.ncsl.org/research/human-services/archive-case-in-brief-

courts-uphold-criminal-pen.aspx
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% United States Code Section 3571 - Sentence of fine.

“(b) Fines for Individuals.— Except as provided in subsection (e) of this section, an individual who has
been found guilty of an offense may be fined not more than the greatest of —

(6) for a Class B or C misdemeanor that does not result in death, not more than $5,000; or

(7) for an infraction, not more than $5,000.”

% United States Code Section 3559 - Sentencing classification of offenses.

“(a) Classification.— An offense that is not specifically classified by a letter grade in the section defining
it, is classified if the maximum term of imprisonment authorized is —

(7) six months or less but more than thirty days, as a Class B misdemeanor;”

*" United States Code Section 3571 - Sentence of fine.

“(b) Fines for Individuals.— Except as provided in subsection (e) of this section, an individual who has
been found guilty of an offense may be fined not more than the greatest of —

(3) for a felony, not more than $250,000;”

%8 United States Code Section 3559 - Sentencing classification of offenses.

“(a) Classification.— An offense that is not specifically classified by a letter grade in the section defining
it, is classified if the maximum term of imprisonment authorized is —

(5) less than five years but more than one year, as a Class E felony;”
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* Roper, P. F., "Hitting Deadbeat Parents Where It Hurts: Punitive Mechanisms in Child Support

Enforcement," Alaska Law Review: 45-46.
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Against the Family and Vulnerable Adults) 410151 11.51.120 (Section 11.51.120. Criminal
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“ Ibid., pp. 49-50.
“ Ibid., p. 50.
% Alaska Statutes Section 11.51.120. - Criminal nonsupport.
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“(a) A person commits the crime of criminal nonsupport if, being a person legally charged with
the support of a child the person knowingly fails, without lawful excuse, to provide support for the child.

(b) As used in this section “support” includes necessary food, care, clothing, shelter, medical
attention, and education. There is no failure to provide medical attention to a child if the child is provided treatment
solely by spiritual means through prayer in accordance with the tenets and practices of a recognized church or
religious denomination by an accredited practitioner of the church or denomination.

(c) Except as provided in (d) of this section, criminal nonsupport is a class A misdemeanor.

(d) Criminal nonsupport is a class C felony if the support the person failed to provide is
monetary support required by a court or administrative order from this or another jurisdiction and, at the time the
person knowingly failed, without lawful excuse, to provide the support,

(1) the aggregate amount of accrued monetary child support arrearage is $20,000 or
more;
(2) no child support payment has been made for a period of 24 consecutive months
or more; or
(3) the person had been previously convicted under this section or a similar provision
in another jurisdiction and
(A) the aggregate amount of accrued monetary child support arrearage is
$5,000 or more; or
(B) no child support payment has been made for a period of six months or
more.

(e) In addition to the provisions of (c) and (d) of this section, criminal nonsupport is punishable
by loss or restriction of a recreational license as provided in AS 12.55.139.

(f) In this section,

(1) “child” means a person
(A) under 18 years of age; or
(B) 18 years of age or older for whom a person is ordered to pay support
under a valid court or administrative order;
(2) “child support” means support for a child;
(3) “without lawful excuse” means having the financial ability to provide support or

having the capacity to acquire that ability through the exercise of reasonable efforts.”



N5 NAIAUNREIDEIAED 1neiTun155n ¥ 1Ma09ARaIAUAIINT 8974
maumaznNUUAvesluad nienuinigvesmaurdlasunisgensvuaing

Usenavnaluluag

(c) enuTunsaleu (d) vesuwsid AruAngIuliaunIseiaen

1unINARUS NN IINIIEUTIUIUNAN TEAU A

(d) A13dngIulsigUnIszideegiiunIudnUszinnniiu
Pus9gegn seau C wnndsliaunisudesgihutiunisasiaslisieniaunisy

o

Wdeagiilanimunlagmaniaituaiaivesniigeuyesssluiiedumanse

WYl e 1 IdeNa T IvTeluinu uazitunisasiaevnsaani

wnseriIntunsasiaslpeusiatee Yo UAIEN e

(1) HATINYOITINIUATUN 152189 1A 19 T sz iUy

97U 20,000 W5HaN3T N304191N777

(2) Lilagrgareunissidesgiiusyeziiargeides 24
iWou ¥50:1AN77 U39

2
Y o

(3) giulainenseviinaiuinnielduinsiid vie

unUgalauiinguiedy 9 nlnalaesiuluyna1uIamasy uas

(A) HATINYOITIUIUAIUNISEUAESRTIA 19I5

dudlugiau 5,000 3egansy w3oa1nna7 %3e

(8) luldvemiaunisuidesgitiuseesiigy 6

1Wau ¥3117n37

(e) WanaIni N13nseyIAIINANNIY (C) bag (d) ¥osuI95159lY

2 o
% 14

gulsigunisuidesguu dnsevinnzdassyanlnwiingounsetiinnslyluaug e
WEITuAInISUFUIUINITHWTIAT AL lungEuINaSTaSUATNT 4195

12.55.139

70



@) lusnesiil
(1) A3 “yns” veds yana

(4) 01017137 18 T e

ra

(B) 979 18 U n3eunnI1 #9yananina1Ilai

Adsmansenigauyesigliyananilsaigrigunssiaesg i

(2) 177 “gUnIszideegyns” wu1gae nsatvayy
VIUAOYRT

(3) A131 “lngs1A91nT08 199 vaUAIENYNLIY”

=

WU AANEHTINNINNITRUNILDUNITLAENE B30 INLTAIIUNEI1EIUA Y

9 L7

AUAITUAIDLAINITOTANENINNINAITIS U YITUle

dmsuesAusznaurasnnuRaguligUnsideeg M1uung
11.51.120 faansanenesruszneuanuiineendu 2 Usensdrdy loun ssrusenau
Meuen Usenaume (1) giinthidesdneagumssiiesuasmungmving (2) azaely
! ! = Yy v A v I3
FreAgun1sEIdeeURs IneUsIAINUe YR UMENINNY (3) UAT WazerUsENay

Aoty Usenaumie LanuIsssuni 39a1u150asutesigazdenLmnazasnlsenaule

samaluil
Usn15usn a9aUsEnauN1gUBn
(1) dnsevanuiinagseniufintidesdneaiaunisziaeg
a6
YATAIUNS AN

(2) anvaznsnszvhanuiiasendunisaseslisnerguniss

HgauaslagUsmandeseiiveumen) iy laen15un1seidesniiu vunen n1s

'
a

advayurisniouns Jadunisdanionmsisndu n1squasnu iasedysviu Neg

% Roper, P. F., "Hitting Deadbeat Parents Where It Hurts: Punitive Mechanisms in Child Support

Enforcement," Alaska Law Review: 51.
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“bid., p. 52.

%8 Alaska Statutes Section 12.55.135. - Sentences of imprisonment for misdemeanors.

“(a) A defendant convicted of a class A misdemeanor may be sentenced to a definite term of
imprisonment of not more than one year”

* Alaska Statutes Section 12.55.035. - Fines.

“(a) Upon conviction of an offense, a defendant may be sentenced to pay a fine as authorized in this
section or as otherwise authorized by law.

(b) Upon conviction of an offense, a defendant who is not an organization may be sentenced to pay,

unless otherwise specified in the provision of law defining the offense, a fine of not more than
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(5) $25,000 for a class A misdemeanor;”

%0 Alaska Statutes Section 12.55.125. - Sentences of imprisonment for felonies.

“(e) Except as provided in (i) of this section, a defendant convicted of a class C felony may be sentenced
to a definite term of imprisonment of not more than five years, and shall be sentenced to a definite term within
the following presumptive ranges, subject to adjustment as provided in AS 12.55.155 - 12.55.175:

(1) if the offense is a first felony conviction and does not involve circumstances described in (4)
of this subsection, zero to two years; a defendant sentenced under this paragraph may, if the court finds it
appropriate, be granted a suspended imposition of sentence under AS 12.55.085, and the court may, as a condition
of probation under AS 12.55.086, require the defendant to serve an active term of imprisonment within the range
specified in this paragraph;

(2) if the offense is a second felony conviction, two to four years;

(3) if the offense is a third felony conviction, three to five years;

() if the offense is a first felony conviction, and the defendant violated AS 08.54.720 (a)(15),
one to two years.”

51 Alaska Statutes Section 12.55.035. - Fines.

“(a) Upon conviction of an offense, a defendant may be sentenced to pay a fine as authorized in this
section or as otherwise authorized by law.

(b) Upon conviction of an offense, a defendant who is not an organization may be sentenced to pay,
unless otherwise specified in the provision of law defining the offense, a fine of not more than

(5) $50,000 for a class C felony;”
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52 J.S. Department of Justice, "Child Support Enforcement "

%3 U.S. Department of Justice, "Citizen's Guide to U.S. Federal Law on Child Support Enforcement "

5% Roper, P. F., "Hitting Deadbeat Parents Where It Hurts: Punitive Mechanisms in Child Support

Enforcement," Alaska Law Review: 59.
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8 Child Maintenance Service, "What Happens If You Don’t Pay Child Maintenance?"

& Ibid.

8 Government Digital Service, "Use the Child Maintenance Service or Child Support Agency (Csa) : Non-
Payment " [Online] Accessed: 10 May 2019. Available from: https://www.gov.uk/child-maintenance/nonpayment-
what-happens
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2 Child Maintenance Service, "About the Child Maintenance Service."
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% Citizens Advice, "Child Maintenance Enforcement - Sanctions Ordered by the Court," [Online] Accessed:
10 May 2019. Available from:  https://www.citizensadvice.org.uk/family/children-and-young-people/child-
maintenance/child-maintenance-2012-scheme/child-maintenance-enforcement/child-maintenance-enforcement-
sanctions-ordered-by-the-court/

T Ibid.

%8 Citizens Advice, "Child Maintenance Enforcement - Sanctions Ordered by the Court."
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100 Child Maintenance Service, "What Happens If You Don’t Pay Child Maintenance?"
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“Parental authority is a set of rights and duties whose finality is the welfare of the child.

It is vested in the father and mother until the majority or emancipation of the child in order to protect
him in hissecurity, health and morality, to ensure his education and allow his development, showing regard to his
person.

Parents shall make a child a party to judgments relating to him, according to his age and degree of
maturity.”

105 Frédérique Ferrand, "Parental Responsibilities — France," [Online] Accessed: 10 March 2019. Available
from: http://ceflonline.net/wp-content/uploads/France-Parental-Responsibilities.pdf

106 Helen Xanthaki, "The Judiciary-Based System of Child Support in Germany, France and Greece: An
Effective  Suggestion?,” [Online] Accessed: 23 December 2018. Available  from: https://sas-
space.sas.ac.uk/335/1/JSWFL.pdf

197 French Civil Code Article 371-2

“Each one of the parents shall contribute to the education and support of the children in proportion to
his or her means, to those of the other parent and to the needs of the child.

That obligation does not come to an end as of right where the child is of age.”
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108 Frédérique Ferrand, “Parental Responsibilities — France,” [Online] Accessed: 10 March 2019. Available
from http://ceflonline.net/wp-content/uploads/France-Parental-Responsibilities.pdf

109 | yudmyla Lypets, "Analyze of the Eu Acquis in the Sphere of Child Maintenance Ralations," Juridical
Science 6 (2017): 16.

10 French Civil Code Article 208

“Maintenance shall be granted only in proportion to the needs of the one who claims it, and to the
wealth of the one who owes it.

The judge may, even of his own motion and according to the circumstances of the case, couple the
periodicalpayments with a revision clause permitted by the law in force.”

1 Xanthaki, H., "The Judiciary-Based System of Child Support in Germany, France and Greece: An Effective

Suggestion?"
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