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SHAREHOLDERS AGREEMENT

This SHAREHODLERS AGREEMENT is made on the day of

BY AND BETWEEN

A. Mr. Pitipong Archamongkol of 255/3 Sukhumvit 71 Road, Watana, Bangkok, Thailand 
(hereinafter called “Group A Shareholder”)

B. Mr. Thawanrat Keawthammakun of 54 Soi Watsuthawad, Taksin Road, Thonburi, 
Bangkok, Thailand (hereinafter called “Group B Shareholder”)

c. Mr. A, Mr. B, Mr. c, Mr. D and Mr. E residing at 9/20-21 S2 Building, Rimhad Chomtain 
Condominium, Pataya, Chonburi Province (hereinafter called the “Group c  Shareholders”)

WHEREAS

A. Pursuant to the Memorandum of Understanding dated 7th November, 2001 entered into 
between Group A Shareholder, Group B Shareholder and Group c  Shareholders to 
expressly set out their desire to form a joint venture company (the “Company”) for the 
investment and development of a low rise retail center (the “Center” at Bangkok, 
Thailand.

B. The parties hereto are entering into this Agreement to set out the arrangement between 
them in relation to their respective participation as shareholders in the Company and the 
manner in which the affairs of the Company will be regulated.

NOW IT IS HEREBY AGREED as follows: -

1. DEFINITION

1.1 In this Agreement, unless the context otherwise requires, the following words 
and expressions shall have the following meanings

"Agreement" means this Shareholders Agreement;

"Company's Articles" means the Articles of Association of the Company;

"Company's Board" means the Company's board of directors from time to 
time appointed in accordance with the provisions of the Company's Articles or,
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as the context may require, the directors present at a duly convened and held 
meeting of the directors at which a quorum is present;

1.2 References herein to Clauses, Sub-Clauses, Paragraphs, Sub-Paragraphs and 
Schedules are to the clauses, sub-clauses, paragraphs and sub-paragraphs in this 
Agreement unless the context requires otherwise and the Recitals and the 
Schedules shall be deemed to form part of this Agreement.

1.3 In this Agreement, unless otherwise required by the context, (i) words in the 
singular shall include plural and vice versa, (ii) words with correlative meaning 
shall be accorded consistent interpretation and (iii) references to days or a period 
of days shall refer to calendar days.

2. SCOPE OF BUSINESS

The Company shall have its registered objective as to invest, develop and operate the
Center in accordance with the Memorandum of Association of the Company

3. STRUCTURE OF COMPANY

3.1 The initial registered capital of the Company shall be Baht fifteen million (Baht 
15,000,000). The shares of the company are and shall unless otherwise agreed in 
writing by the parties hereto, at all times during the term of this Agreement be 
only one type of share: Ordinary Shares and the shareholding proportion shall be 
as follows: -
Group A Shareholder : 50 %
Group B Shareholder : 43%
Group c  Shareholders : 7%

1.2 All Share shall have one vote for one share; and

1.3 Unless otherwise provided in this Agreement and in the Articles of Association 
of the Company, all shares shall have same legal and beneficial rights, interest, 
obligations and status.



161
4. MANAGEMENT OF THE COMPANY

4.1 A Board of Directors shall be elected by the general meeting to carry out the 
Company's business under the control of the general meeting of shareholders and 
subject to the Articles of Association.

A Director shall not be personally liable for any acts or omissions excepting 
those involving fraud or wilful wrongdoing.

4.2 The Company Directors shall be five (5) in number. Two (2) directors (the 
"Group A Directors") shall be elected from among the person or persons 
nominated by the holders of a majority of the Group A Shareholder. Two (2) 
directors (the "Group B Directors") shall be elected from among the person or 
persons nominated by the holders of a majority of the Group B Shareholder. The 
remaining one (1) director (the “Group c Director”) shall be elected from the 
person nominated by the holders of a majority of the Group c  Shareholders.

4.3 The Board of Directors will elect one (1) of the Group A Directors as 
Chairperson.

4.4 Any vacancy among the members of the Board of Directors occurring otherwise 
than by rotation shall be filled by the Board of Directors upon nomination by the 
holders of a majority of the group of shares who nominated the Director whose 
office is vacated. Any person so appointed shall retain office only during such 
time as the Director whom he or she replaced would have been entitled to serve.

4.5 Any Director may be represented at meetings of the Board of Directors and may 
vote by proxy provided the power given to such proxy is in writing. Instruments 
appointing proxies shall be in a form and be executed in a manner as the Board 
of Directors may from time to time determine. A proxy need not be a Director of 
the Company. Should a proxy depart a meeting prior to its adjournment then the 
Director the proxy represents shall cease to be represented at the meeting for 
purposes of determining the presence of a quorum for the meeting. A Director 
may appoint only one proxy, however one proxy may represent two (2) Directors 
appointed by the same group of Shares.
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Each Director shall have one (1) vote at the Board of Directors Meeting. If a 
Director holds a proxy, such Director shall have two (2) votes being that of the 
proxy in addition to his or her own vote. A proxy who is not a Director shall 
have as many votes as proxies held.

4.6 Meetings of the Board of Directors shall be held in Thailand but not limited to 
Thailand if by consent of all Directors and at such times as may be determined 
unanimously by the Board of Directors. Not less than fourteen (14) days notice 
of a meeting shall be given to each Director by registered letter if resident in 
Thailand or by facsimile transmission confirmed by registered airmail letter if 
resident abroad. Such notice to any Director may be waived by that Director and 
shall be deemed waived by his or her presence at the meeting or representation at 
the meeting by a proxy.

4.7 At all meetings of the Board of Directors a quorum shall be present provided 
always that three (3) Directors are present or represented by proxy. A proxy 
appointed under Clause 4.5 shall be counted in determining the presence of 
quorum in the absence of the Director in whose place he acts. If at any time 
during a meeting such quorum shall cease to be present the meeting shall be 
dissolved.

Resolutions of the Board of Directors shall be passed by a majority vote of all 
Directors present in person or by proxy. In the event of an equality of vote, the 
Chairperson shall have a casting vote.

The Board of Directors may adopt a resolution without holding a meeting if all 
Directors approve such resolution in writing, specifying the actual resolution, and 
such approval is signed by such Director. The duly signed approval shall be 
delivered to the Chairperson and placed in the Minute Book of the Company.

4.8 The Company's authorized Directors, whose signatures together with the 
Company's seal shall bind the Company, shall be any two (2) Directors but each 
Director signing is to be from a different group of Directors.
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4.9 The Company's auditor shall be elected by the shareholders upon the

nomination of the Board of Directors, and his remuneration fixed every year at 
an Ordinaiy Meeting. A retiring auditor is eligible for re-election.

GENERAL MEETINGS OF SHAREHOLDERS

5.1 A general meeting of shareholders shall be held within six months of the date of 
company registration and a general meeting shall subsequently be held once at 
least in every twelve months. Such general meetings are called "O rd inary  
Meetings", and all other meetings are called "Extraord inary Meetings" 
Subject to the foregoing the Chairperson of the Board of Directors or any 
Director may summon general meetings whenever they see fit, and must summon 
such meetings upon receipt of a written request, to be sent by registered letter or 
facsimile transmission and confirmed by a registered letter on the same date, 
from a shareholder or shareholders holding in aggregate not less than one-fifth 
(1/5) of the total shares of the Company. There shall be no more than two (2) 
Extraordinary Meetings called in any one year unless by mutual consent of both 
a class A Director and a class B Director.

5.2 At least fourteen (14) days notice of every general meeting shall be given to all 
shareholders whose names appear in the Share Register. Notice to Shareholders 
in Thailand shall be given by registered mail, and notice to shareholders abroad 
shall be sent by facsimile transmission at least fourteen (14) days prior to the date 
of the meeting and confirmed by registered airmail letter postmarked on the same 
date. The notice shall specify the place, the day and the hour of the meeting, and 
the nature of the business to be transacted thereat.

In the event that a shareholder wishes to propose an agenda item to be transacted 
at any meeting in the said notice, said shareholder must send the proposal, by 
registered letter or facsimile transmission and confirmed by a registered letter on 
the same date to the Chairperson at least fourteen (14) days prior to such 
meeting, and said proposal shall be delivered at least eight (8) days before the 
date of the meeting, to other shareholders in the manner specified in the
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preceding paragraph for issuing notices. In this case such proposal shall be 
deemed a duly included agenda item.

5.3 The presence of shareholders or their proxy representing not less than 55 percent 
of all the shares issued by the Company to constitute a quorum for a General 
Meeting. No meeting of shareholders may be held unless said quorum is present 
and if at any time during a meeting said quorum shall cease to be present then the 
meeting shall be dissolved.

5.4 In casting votes at a general meeting, the voting rights with respect to each Class 
of shares shall be 1 vote for 1 share.

The meeting resolutions shall require a simple majority of votes casted.

5.5 Any shareholder may vote by proxy, provided the power given to such proxy is 
in writing by letter or facsimile. The instrument appointing a proxy shall be 
dated and signed by the shareholder and shall contain the following particulars:

(a) The number and Class of shares held by the shareholder.

(b) The full name and address of the proxy.

(c) The meeting or meetings or period for which the proxy is appointed.

If a proxy proposes to vote at a meeting, the instrument of appointment of the 
proxy must be deposited with the Chairperson at or before the commencement of 
that meeting.

5.6 Only shareholders duly registered and having paid all sums for the due time to 
the Company in respect of their shares shall be entitled to vote on any question, 
either personally or by proxy at a general meeting.

5.7 The Chairperson of the Board of Directors shall preside at every general meeting. 
If there is no such Chairperson, or if he is not present within one hour of the time 
appointed for the commencement of the meeting, the shareholders present shall 
elect the Chairperson's proxy or another director to be Chairperson. The 
Chairperson shall not have a casting vote.
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5.8 The Chairperson may adjourn a general meeting with the consent of those

present. In subsequent meetings no other business may be discussed except that 
pending from the previous meeting.

RESTRICTION OF SHARE TRANSFER

6.1 Each Party hereby agrees that it will not transfer, assign, pledge, encumber or 
otherwise dispose of any Shares, except under the conditions as herein provided.

6.2 Any Party may sell, transfer, assign or dispose of the Shares, whether with or 
without consideration, by giving a first refusal right (“ F irst Refusal R ight” ) to the 
other Party hereto to purchase such Shares in the following manner:

(i) the Pally who transfers the Shares (“ Transferor” ) shall deliver a notice 
(the “ F irst O ffer” ) in writing to the other Party and such notice shall 
include,
(a) the number of Shares;
(b) the price;
(c) the transferee, and
(d) the other terms and conditions;

(ii) the other Party shall be entitled to accept the First Offer within 30 
(thirty) days (or such other period as may be approved by the Board) of 
receipt of the First Offer;

(iii) upon expiration of the period set forth in (ii) above where the other Party 
has not accepted the First Offer, the Transferor may, within 15 (fifteen) 
days of the expiration, transfer the Shares to a third party provided that 
the terms and conditions shall be the same as that of the First Offer;

(iv) in the event that the Transferor has to offer terms and conditions 
different from the First Offer to a third party, the Transferor shall deliver 
a notice (the “ Second O ffer” ) to the other Party describing the new 
terms and conditions. The other Party shall be entitled to accept the 
Second Offer within 30 (thirty) days (or such other period as may be 
approved by the Board) of receipt of the Second Offer;
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(v) upon expiration of the period set forth in clause (iv) above where the 

other Party has not accepted the Second Offer, the Transferor may, 
within 15 (fifteen) days of the expiration, transfer the Shares to a third 
party under the same terms and conditions of the Second Offer;

(vi) the same procedure shall apply to successive offers; and

(vii) when the other Party exercises a First Refusal Right in respect of the 
Shares, such Party shall be obligated to acquire the said Shares and the 
Transferor shall be obligated to transfer the Shares.

6.3 Clause 6.1 -  6. 2 shall not be applied to the transfer, assign or dispose of the 
Shares between the Party and its Affiliate.

7. FUNDING CLAUSE

In the case that the Company faces the financial problem, Group A Shareholder shall 
support the Company in providing the financial source as a loan, provided that Group B 
Shareholder and Group c  shareholders shall guarantee the payment of loan because of the 
Company’s failure of payment.

8. D IV IDEND  AND D ISTRIBUTION POLICY

Any distribution of profits by way of dividends shall be at the discretion of the Board of 
Directors, ratified by a general meeting of shareholders and shall rank pari passu for such 
distribution.

9. CO N F IDENT IAL ITY

The Parties and the persons nominated by the Parties to hold positions in the Company 
shall keep confidential the contents of this Agreement and the records and information 
obtained from other Parties or otherwise relating to the Center or the business of the 
company and shall not disclose the same to any person throughout the duration of this 
Agreement and throughout the period of existence of the Company and even after the 
dissolution of the Company, except to the extent which such disclosure (a) is specifically 
required to be made by law or by court order or the order of any government 
representative empowered to make such order or (b) is necessary for the operation of the
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Company (the records and information shall be disclosed only to Directors or 
employees of the Company to the extent they need to have such records and information) 
or (c) is authorized by written consent from the Parties.

The obligation specified in this Article will not apply to any information that:
(a) is already in the possession of the receiving Party or its Affiliate without 

obligation of confidence;
(b) is independently developed by the receiving Party or any of its Affiliate;
(c) is or becomes publicly available without breach of this Agreement; or
(d) is rightfully received from a third party or any of the receiving party’s Affiliate.

10. NON-COMPLETION

The Parties hereby covenants that, from the date of signing the Agreement until Group A 
Shareholder and/or Group B Shareholder and/or Group c  Shareholders no longer own 
any shares of the Company and for 5 years thereafter, Group B Shareholder and Group c  
Shareholders shall not without prior written consent of Group A Shareholder, either 
directly or indirectly, or through, on behalf of, or in conjunction with any person, firm or 
legal entity, as principal, agent, shareholder or in any manner whatsoever carry on or be 
engaged in or be concerned with or interested in or advise, or be employed in any 
business with any competitor of Group A Shareholder or its distributors, or agents, 
anywhere within a territory in which the Company had sales at or before the date at which 
Group B Shareholder and Group c  Shareholders ceased to be a shareholder.

11. TER M INAT IO N

11.1 Upon the occurrence of any of the following events:-

(a) Group A Shareholder fails to transfer the Land to the Company or fails to 
procure its Affiliates to transfer the Land to the Company within 30 (thirty) 
day from the expiry of the Participation Period (as defined in the Joint 
Venture Agreement) or any Party delays any payment or part payment for 
Shares for more than 30 (thirty) days from the due date for payment; or

(b) (i) upon the occurrence of any events assumed by law to mean that
any Party is insolvent;
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(ii) any Party assigns or transfers its properties or rights to manage 

its property to any third party for the benefit of a creditor;
(iii) any Party enters into a composition with any creditor;
(iv) any Party shall be adjudicated bankrupt or insolvent;
(v) if any resolution is passed or, any order is sought for the 

bankruptcy, winding up, dissolution or liquidation of any Party, 
which resolution or order is not discharged within 60 (sixty) days;

(vi) any Party enters into any scheme of rescheduling of any of its 
major indebtedness after that Party's failure of principal;

The court orders the receivership of the properties of any Party;

The occurrence of the event in Section 11.1 (b) (ii), (iii) and (vi) are only to 
the extent that this would affect in any manner the ability of Group A 
Shareholder to honor its obligations under the Joint Venture Agreement, 
this Agreement and any other related agreements or arrangements; or

(c) any Party breaches or fails to perform any of its substantial obligations 
hereunder and fails to remedy such breach or failure within 30 (thirty) 
days of the receipt of the written notice from the Company requiring 
such Party to do so;

Such Party shall be deemed to be the “ Defaulting Party”  and the other Party is 
entitled to terminate this Agreement forthwith without any prior notice.

Without prejudice to any of the following provisions, the Company or other Party 
shall promptly deliver written notice to all Parties (including any Defaulting Party) 
of any failure to pay as referred to in paragraph (a) above and any breach as referred 
to in paragraph (c) above.

The other Party shall, upon exercising its rights to terminate this Agreement, be 
entitled to purchase the Defaulting Party's Shares. If the other Party wishes to 
exercise its right it shall send a notice to the Defaulting Party and the Defaulting 
Party shall transfer and sell all of its Shares to the other Party, at a price equal to 
60% (sixty percent) of the net asset value per Share, which shall be audited by the
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Auditor of the Company, at the time of sending the notice. The Defaulting Party 
shall transfer its Shares within 15 (fifteen) days of the date of receipt of the notice 
from the other Party.

The term “ net asset value per Share”  used herein shall mean the net asset value 
per Share determined by the Auditor of the Company of the then value of the assets 
and liabilities of the Company divided by tire number of Shares in issue.

11.3 A Defaulting Party's obligations in regard to capital contribution payments are as 
follows

(a) the Defaulting Party shall continue to be liable for capital contribution 
payments required in relation to the initial registered capital and any 
amount by which the registered capital is increased by a Special 
Resolution, made before receipt of a notice by the Defaulting Party under 
Section 11.1; and

(b) shall not be liable for capital contribution payments required in relation to 
any amount by which the registered capital is increased by a Special 
Resolution, made after receipt of a notice by the Defaulting Party under 
Section 11.1.

11.4 The termination right contemplated in this Clause shall not preclude or impair the 
right of the other Party to receive compensation from the Defaulting Party as a 
result of its breach of this Agreement.

11.5 Upon the transfer of all of the Shares held by the Defaulting Party to the other Party 
in accordance with this Clause, the participation of such Defaulting Party in this 
Agreement shall terminate, provided that all obligations of the Defaulting Party 
arising hereunder or under applicable law that are attributable to events occurring or 
facts in existence on or prior to such date of transfer shall continue.

11.6 If a Defaulting Party does not transfer its Shares in accordance with this Article then 
the other Party shall, to the extent permitted by applicable law in Thailand, take 
such actions as may be necessary to effect the transfer of such Shares in the manner 
and at the price contemplated by this Article and the Parties agree that this
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Agreement shall be deemed as the declaration of the Defaulting Party's intention 
for effecting the transfer of the Defaulting Party's Shares. The Company shall, 
upon receipt of the request of the other Party, effect and record, in the share register 
book, the transfer of the Defaulting Party's shares to the other Party.

ARB ITRATIO N

12.1 All disputes arising from the execution of or in connection with this Agreement 
shall be settled through friendly consultation between both Parties. In case no 
agreement can be reached through consultation, they shall be submitted to 
arbitration for settlement.

12.2 The arbitration shall take place in Bangkok, Thailand, and the rules of arbitration 
shall be the Arbitration Rules of the Arbitration Institute, Ministry of Justice of 
Thailand.

12.3 The number of arbitrators shall be 4 (three), each Party shall select 1 (one) 
arbitrator, and the three arbitrators shall agree on the fourth one. If either Party 
fails to appoint its arbitrator within 30 (thirty) days of the date of receipt of the 
written notice addressed by the Party which desires that the controversy be 
submitted to arbitration, or if no decision is reached on the appointment of the 
third arbitrator, then the dispute shall be taken to court in Thailand.

12.4 The language of the arbitration shall be Thai. The arbitration shall apply the laws 
of Thailand and be conducted in such a manner that the proprietary or 
confidential information of the Parties remains protected according to the terms 
of this Agreement.

12.5 Each of the Parties expressly agrees that the decision rendered in such arbitration 
will be final and can be enforced against the losing Party in any court of proper 
jurisdiction whether in its country of residence or in any place in which the losing 
Party may hold assets sufficient to satisfy, in whole or in part, such decision 
rendered by the arbitration panel.

12.6 The arbitration fee shall be borne by the losing Party provided always that each 
Party shall bear its own legal costs and expenses.
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12.7 In the course of arbitration, both Parties shall continue to perform this 

Agreement except those sections subject to arbitration.

13. Jurisdiction and Governing Law

13.1 The validity, construction and performance of this Agreement shall be governed 
by the laws of Thailand.

13.2 Each of the Parties hereto hereby irrevocably submits to the non-exclusive 
jurisdiction of the Thailand courts.

IN  WITNESS whereof the parties hereto have caused this Agreement to be executed on the day 
and year first above written.
Group A  Shareholder

Signed by Mr. Pitipong Archamongkol )
In the presence of ะ- )

Group B Shareholder
Signed by Miss Thawanrat Keawthammakun )
In the presence of ะ- )

Group c Shareholders

Signed by Mr. A. )
In the presence of ะ- )

Signed by Mr. B. )
In the presence of ะ- )

Signed by Mr. c. )
In the presence of ะ- )
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Signed by Mr. D. )
In the presence of )

Signed by Mr. E. )
In the presence of )



ประวัติผู้เขืยน

นายปีติพงศ์ อาชามงคล เกิดเม่ือวันท่ี 7 พฤศจิกายน พ.ศ. 2516 ท่ีกรุงเทพมหานคร สำเร็จ 
การศึกษานิติศาสตร์บัณฑิต จากจุฬาลงกรณ์มหาวิทยาลัย ในปีการศึกษา 2538 และเข้าศึกษาต่อใน 
หลักสูตรนิติศาสตร์มหาบัณฑิต ท่ีจุฬาลงกรณ์มหาวิทยาลัย เม่ือปี พ.ศ. 2541 ป็จจุบันเป็นท่ีปรึกษา 
กฎหมายท่ีบริษัท จอห์นสัน สโต๊คส์ แอนด์ มาสเตอร์ (ประเทศไทย) จำกัด
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