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Sec. 3 6 5 .  Executory contracts and unexpired leases*

(a) Except as provided in sections 765 and 766 of this title and in subsections
(b), (c), and (d) of this section, the trustee, subject to the court's approval, may assume 
or reject any executory contract or unexpired lease of the debtor.

(b) (1 ) If there has been a default in an executory contract or unexpired lease of 
the debtor, the trustee may not assume such contract or lease unless, at the time
of assumption of such contract or lease, the trustee -

(A) cures, or provides adequate assurance that the trustee will 
promptly cure, such default;

(B) compensates, or provides adequate assurance that the trustee 
will promptly compensate, a party other than the debtor to such contract or 
lease, for any actual pecuniary loss to such party resulting from such default; 
and

(c) provides adequate assurance of future performance under such 
contract or lease.
(2 ) Paragraph (1 ) of this subsection does not apply to a default that is a breach of 

a provision relating to -
(A) the insolvency or financial condition of the debtor at any time 

before the closing of the case;
(B) commencement of a case under this title;
(c) the appointment of or taking possession by a trustee in a case 

under this title or a custodian before such commencement; or
(D) the satisfaction of any penalty rate or provision relating to a 

default arising from any failure by the debtor to perform nonmonetary obligations 
under the executory contract or unexpired lease.
(3 ) For the purposes of paragraph (1 ) of this subsection and paragraph (2 )(B ) of 

subsection (f), adequate assurance of future performance of a lease of real property in a 
shopping center includes adequate assurance -

(A) of the source of rent and other consideration due under such 
lease, and in the case of an assignment, that the financial condition and operating 
performance of the proposed assignee and its guarantors, if any, shall be similar to
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the financial condition and operating performance of the debtor and its guàrantors, 
if any, as of the time the debtor became the lessee under the lease;

(B) that any percentage rent due under such lease will not decline 
substantially;

(C) that assumption or assignment of such lease is subject to all the 
provisions thereof, including (but not limited to) provisions such as a radius, 
location, use, or exclusivity provision, and will not breach any such provision 
contained in any other lease, financing agreement, or master agreement relating to 
such shopping center; and

(D) that assumption or assignment of such lease will not disrupt 
any tenant mix or balance in such shopping center.

(4 ) Notwithstanding any other provision of this section, if there has been a default in 
an unexpired lease of the debtor, other than a default of a kind specified in paragraph (2 ) 
of this subsection, the trustee may not require a lessor to provide services or supplies 
incidental to such lease before assumption of such lease unless the lessor is compensated 
under the terms of such lease for any services and supplies provided under such lease before 
assumption of such lease.

(c) The trustee may not assume or assign any executory contract or unexpired 
lease of the debtor, whether or not such contract or lease prohibits or restricts assignment of 
rights or delegation of duties, if -

( 1 )  (A) applicable law excuses a party, other than the debtor,
to such contract or lease from accepting performance from or rendering performance 
to an entity other than the debtor or the debtor in possession, whether or not such 
contract or lease prohibits or restricts assignment of rights or delegation of duties; 
and

(B) such party does not consent to such assumption or assignment; or
(2 ) such contract is a contract to make a loan, or extend other debt 

financing or financial accommodations, to or for the benefit of the debtor, or to 
issue a security of the debtor;

(3 ) such lease is of nonresidential real property and has been terminated 
under applicable nonbankruptcy law prior to the order for relief; or
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(4 ) such lease is of nonresidential real property under which the debtor is 
the lessee of an aircraft terminal or aircraft gate at an airport at which the debtor is 
the lessee under one or more additional nonresidential leases of an aircraft terminal 
or aircraft gate and the trustee, in connection with such assumption 
or assignment, does not assume all such leases or does not assume and assign all of 
such leases to the same person, except that the trustee may assume or assign less 
than all of such leases with the airport operator's written consent.
(d )(1 ) In a case under chapter 7 of this title, if the trustee does not assume or 

reject an executory contract or unexpired lease of residential real property or of personal 
property of the debtor within 60 days after the order for relief, or within such additional 
time as the court, for cause, within such 60-day period, fixes, then such contract or lease 
is deemed rejected.

(2 ) In a case under chapter 9, 11, 12, or 13 of this title, the trustee may assume 
or reject an executory contract or unexpired lease of residential real property or of personal 
property of the debtor at any time before the confirmation of a plan but the court, on the 
request of any party to such contract or lease, may order the trustee to determine within a 
specified period of time whether to assume or reject such contract or lease.

(3 ) The trustee shall timely perform all the obligations of the debtor, except those 
specified in section 365 (b )(2 ), arising from and after the order for relief under any 
unexpired lease of nonresidential real property, until such lease is assumed or rejected, 
notwithstanding section 5 03(b )(1 ) of this title. The court may extend, for cause, the time 
for performance of any such obligation that arises within 60 days after the date of the order 
for relief, but the time for performance shall not be extended beyond such 60-day period. 
This subsection shall not be deemed to affect the trustee's obligations under the provisions 
of subsection (b) or (f) of this section. Acceptance of any such performance does not 
constitute waiver or relinquishment of the lessor's rights under such lease or under this title.

(4 ) Notwithstanding paragraphs (1 ) and (2 ), in a case under any chapter of this 
title, if the trustee does not assume or reject an unexpired lease of nonresidential real 
property under which the debtor is the lessee within 60 days after the date of the order for 
relief, or within such additional time as the court, for cause, within such 60-day period, 
fixes, then such lease is deemed rejected, and the trustee shall immediately surrender such 
nonresidential real property to the lessor.
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(5 ) Notwithstanding paragraphs (1 ) and (4 ) of this subsection, in a case under 
any chapter of this title, if the trustee does not assume or reject an unexpired lease of 
nonresidential real property under which the debtor is an affected air carrier that is the 
lessee of an aircraft terminal or aircraft gate before the occurrence of a termination event, 
then (unless the court orders the trustee to assume such unexpired leases within 5 days after 
the termination event), at the option of the airport operator, such lease is deemed rejected 5 
days after the occurrence of a termination event and the trustee shall immediately surrender 
possession of the premises to the airport operator; except that the lease shall not be deemed 
to be rejected unless the airport operator first waives the right to damagès related to the 
rejection. In the event that the lease is deemed to be rejected under this paragraph, the 
airport operator shall provide the affected air carrier adequate opportunity after the surrender 
of the premises to remove the fixtures and equipment installed by the affected air carrier.

(6 ) For the purpose of paragraph (5 ) of this subsection and paragraph f ) ( l )o f  
this section, the occurrence of a termination event means, with respect to a debtor which is 
an affected air carrier that is the lessee of an aircraft terminal or aircraft gate -

(A) the entry under section 301 or 302 of this title of an order for relief 
under chapter 7 of this title;

(B) the conversion of a case under any chapter of this title to a case 
under chapter 7 of this title; or

(c) the granting of relief from the stay provided under section 362(a) 
of this title with respect to aircraft, aircraft engines, propellers, ppliances, or spare 
parts, as defined in section 40102(a) of title 49, except for property of the debtor 
found by the court not to be necessary to an effective reorganization.
(7 ) Any order entered by the court pursuant to paragraph (4 ) extending the period 

within which the trustee of an affected air carrier must assume or reject an unexpired lease 
of nonresidential real property shall be without prejudice to -

(A) the right of the trustee to seek further extensions within such 
additional time period granted by the court pursuant to paragraph (4 ); and

(B ) the right of any lessor or any other party in interest to request, at any 
time, a shortening or termination of the period within which the trustee must 
assume or reject an unexpired lease of nonresidential real property.



134

(8 ) The burden of proof for establishing cause for an extension by an affected air 
carrier under paragraph (4 ) or the maintenance of a previously granted extension under 
paragraph (7 )(A ) and (B) shall at all times remain with the trustee.

(9 ) For purposes of determining cause under paragraph (7 ) with respect to an 
unexpired lease of nonresidential real property between the debtor that is an affected air 
carrier and an airport operator under which such debtor is the lessee of an airport terminal 
or an airport gate, the court shall consider, among other relevant factors, whether 
substantial harm will result to the airport operator or airline passengers as a result of the 
extension or the maintenance of a previously granted extension. In making the 
determination of substantial harm, the court shall consider, among other relevant factors, 
the level of actual use of the terminals or gates which are the subject of the lease, the public 
interest in actual use of such terminals or gates, the existence of competing demands for the 
use of such terminals or gates, the effect of the court's extension or termination of the 
period of time to assume or reject the lease on such debtor's ability to successfully 
reorganize under chapter 11 of this title, and whether the trustee of the affected air carrier 
is capable of continuing to comply with its obligations under section 3 65 (d )(3 ) of this 
title.

(1 0 ) The trustee shall timely perform all of the obligations of the debtor, except 
those specified in section 365 (b )(2 ), first arising from or after 60 days after the order for 
relief in a case under chapter 11 of this title under an unexpired lease of personal property 
(other than personal property leased to an individual primarily for personal, family, or 
household purposes), until such lease is assumed or rejected notwithstanding section 503 
(b )(1 ) of this title, unless the court, after notice and a hearing and based on the equities of 
the case, orders otherwise with respect to the obligations or timely performance thereof. 
This subsection shall not be deemed to affect the trustee's obligations under the provisions 
of subsection (b) or (f). Acceptance of any such performance does not constitute waiver or 
relinquishment of the lessor's rights under such lease or under this title.

(e )(1 ) Notwithstanding a provision in an executory contract or unexpired lease, or 
in applicable law, an executory contract or unexpired lease of the debtor may not be 
terminated or modified, and any right or obligation under such contract or lease may not be 
terminated or modified, at any time after the commencement of the case solely because of a 
provision in such contract or lease that is conditioned on -



135

(A) the insolvency or financial condition of the debtor at any 
time before the closing of the case;

(B) the commencement of a case under this title; or
(c) the appointment of or taking possession by a trustee in a case 

under this title or a custodian before such commencement.
(2 ) Paragraph (1 ) of this subsection does not apply to an executory contract or 

unexpired lease of the debtor, whether or not such contract or lease prohibits or restricts 
assignment of rights or delegation of duties, if -

(A ) (i) applicable law excuses a party, other than the debtor, to such 
contract or lease from accepting performance from or rendering performance to the 
trustee or to an assignee of such contract or lease, whether or not such contract or 
lease prohibits or restricts assignment of rights or delegation of 
duties; and

(ii) such party does not consent to such assumption or assignment; or
(B ) such contract is a contract to make a loan, or extend other debt 

financing or financial accommodations, to or for the benefit of the debtor, or to 
issue a security of the debtor.
(f )(1 ) Except as provided in subsection (c) of this section, notwithstanding a 

provision in an executory contract or unexpired lease of the debtor, or in applicable 
law, that prohibits, restricts, or conditions the assignment of such contract or lease, the 
trustee may assign such contract or lease under paragraph (2 ) of this subsection; except 
that the trustee may not assign an unexpired lease of nonresidential real property under 
which the debtor is an affected air carrier that is the lessee of an aircraft terminal or 
aircraft gate if there has occurred a termination event.

(2 ) The trustee may assign an executory contract or unexpired lease of the debtor 
only if -

(A) the trustee assumes such contract or lease in accordance with the 
provisions of this section; and

(B) adequate assurance of future performance by the assignee of
such contract or lease is provided, whether or not there has been a default in such 
contract or lease.



136

(3 ) Notwithstanding a provision in an executory contract or unexpired lease of the 
debtor, or in applicable law that terminates or modifies, or permits a party other than the 
debtor to terminate or modify, such contract or lease or a right or obligation under such 
contract or lease on account of an assignment of such contract or lease, such contract, lease, 
right, or obligation may not be terminated or modified under such provision because of the 
assumption or assignment of such contract or lease by the trustee.

(g) Except as provided in subsections (h )(2 ) and (i)(2 )  of this section, the 
rejection of an executory contract or unexpired lease of the debtor constitutes a breach of 
such contract or lease -

(1 ) if such contract or lease has not been assumed under this 
section or under a plan confirmed under chapter 9, 11, 12, or 13 of this title, 
immediately before the date of the filing of the petition; or

(2 ) if such contract or lease has been assumed under this section or 
under a plan confirmed under chapter 9, 11, 12, or 13 of this title -

(A) if before such rejection the case has not been converted 
under section 1112, 1208, or 1307 of this title, at the time of such 
rejection; or

(B) if before such rejection the case has been converted 
under section 1112, 1208, or 1307 of this title -

(i) immediately before the date of such conversion, if such 
contract or lease was assumed before such conversion; or

(ii) at the time of such rejection, if such contract or lease 
was assumed after such conversion.

(h ) (1 )(A ) If the trustee rejects an unexpired lease of real property under 
which the debtor is the lessor and -

(i) if the rejection by the trustee amounts to such a breach as 
would entitle the lessee to treat such lease as terminated by virtue of its terms, 
applicable nonbankruptcy law, or any agreement made by the lessee, then the lessee 
under such lease may treat such lease as terminated by the rejection; or
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( i i )  i f  th e  te r m  o f  s u c h  l e a s e  h a s  c o m m e n c e d ,  th e  l e s s e e  m a y  

r e ta in  its  r ig h ts  u n d e r  s u c h  l e a s e  ( i n c l u d i n g  r ig h ts  s u c h  a s  t h o s e  r e la t in g  to  th e  

a m o u n t  a n d  t im in g  o f  p a y m e n t  o f  r e n t  a n d  o th e r  a m o u n ts  p a y a b le  b y  th e  l e s s e e  a n d  

a n y  r ig h t  o f  u s e ,  p o s s e s s i o n ,  q u ie t  e n j o y m e n t ,  s u b le t t in g ,  a s s ig n m e n t ,  o r  

h y p o t h e c a t io n )  th a t  a r e  in  o r  a p p u r te n a n t  to  th e  r e a l p r o p e r ty  f o r  th e  b a la n c e  o f  th e  

te r m  o f  s u c h  l e a s e  a n d  f o r  a n y  r e n e w a l  o r  e x t e n s io n  o f  s u c h  r ig h ts  to  th e  e x te n t  th at 

s u c h  r ig h ts  a r e  e n f o r c e a b le  u n d e r  a p p l ic a b le  n o n b a n k r u p tc y  la w .

( B )  I f  th e  l e s s e e  r e ta in s  it s  r ig h ts  u n d e r  s u b p a r a g r a p h  ( A ) ( i i ) ,  th e  l e s s e e  

m a y  o f f s e t  a g a in s t  th e  r e n t r e s e r v e d  u n d e r  s u c h  l e a s e  f o r  th e  b a la n c e  o f  th e  te r m  

a f te r  th e  d a te  o f  th e  r e je c t io n  o f  s u c h  l e a s e  a n d  f o r  th e  te r m  o f  a n y  r e n e w a l  o r  

e x t e n s io n  o f  s u c h  l e a s e ,  th e  v a lu e  o f  a n y  d a m a g e  c a u s e d  b y  th e  n o n p e r f o r m a n c e  

a f te r  th e  d a te  o f  s u c h  r e j e c t io n ,  o f  a n y  o b l ig a t io n  o f  th e  d e b to r  u n d e r  s u c h  l e a s e ,  b u t  

th e  l e s s e e  s h a l l  n o t  h a v e  a n y  o th e r  r ig h t  a g a in s t  th e  e s t a t e  o r  th e  d e b to r  o n  a c c o u n t  

o f  a n y  d a m a g e  o c c u r r in g  a f te r  s u c h  d a te  c a u s e d  b y  s u c h  n o n p e r f o r m a n c e .

( C )  T h e  r e je c t io n  o f  a  l e a s e  o f  r e a l  p r o p e r ty  in  a s h o p p in g  c e n te r  w ith  

r e s p e c t  to  w h ic h  th e  l e s s e e  e l e c t s  to  r e ta in  it s  r ig h ts  u n d e r  s u b p a r a g r a p h  ( A ) ( i i )  

d o e s  n o t  a f f e c t  th e  e n f o r c e a b i l i t y  u n d e r  a p p l ic a b le  n o n b a n k r u p tc y  la w  o f  a n y  

p r o v is io n  in  th e  l e a s e  p e r ta in in g  t o  r a d iu s ,  l o c a t io n ,  u s e ,  e x c l u s i v i t y ,  o r  te n a n t  m ix  

o r  b a la n c e .

( D )  In  th is  p a r a g r a p h , " l e s s e e "  in c lu d e s  a n y  s u c c e s s o r ,  a s s ig n ,  o r  

m o r t g a g e e  p e r m it t e d  u n d e r  th e  te r m s  o f  s u c h  l e a s e .

( 2 ) ( A )  I f  th e  t r u s te e  r e je c t s  a  t im e s h a r e  in t e r e s t  u n d e r  a  t im e s h a r e  p la n  u n d e r  

w h ic h  th e  d e b to r  i s  th e  t im e s h a r e  in te r e s t  s e l l e r  a n d  -

( i )  i f  th e  r e je c t io n  a m o u n ts  to  s u c h  a  b r e a c h  a s  w o u ld  e n t i t l e  th e  t im e s h a r e  

in te r e s t  p u r c h a s e r  to  tr e a t  th e  t im e s h a r e  p la n  a s  t e r m in a te d  u n d e r  i t s  t e r m s ,  

a p p l ic a b le  n o n b a n k r u p tc y  la w ,  o r  a n y  a g r e e m e n t  m a d e  b y  t im e s h a r e  in te r e s t  

p u r c h a s e r ,  th e  t im e s h a r e  in te r e s t  p u r c h a s e r  u n d e r  th e  t im e s h a r e  p la n  m a y  trea t th e  

t im e s h a r e  p la n  a s  te r m in a te d  b y  s u c h  r e je c t io n ;  o r

( i i )  i f  th e  te r m  o f  s u c h  t im e s h a r e  in te r e s t  h a s  c o m m e n c e d ,  th e n
th e  t im e s h a r e  in te r e s t  p u r c h a s e r  m a y  r e ta in  i t s  r ig h ts  in  s u c h  t im e s h a r e  in te r e s t  fo r  

th e  b a la n c e  o f  s u c h  te r m  a n d  f o r  a n y  te r m  o f  r e n e w a l  o r  e x t e n s i o n  o f  s u c h  t im e s h a r e  

in te r e s t  to  th e  e x t e n t  th a t  s u c h  r ig h ts  a r e  e n f o r c e a b le  u n d e r  a p p l ic a b le  

n o n b a n k r u p tc y  la w .
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( B )  I f  th e  t im e s h a r e  in te r e s t  p u r c h a s e r  r e ta in s  it s  r ig h ts  u n d e r  s u b p a r a g r a p h  ( A ) ,  

s u c h  t im e s h a r e  in t e r e s t  p u r c h a s e r  m a y  o f f s e t  a g a in s t  th e  m o n e y s  d u e  fo r  s u c h  t im e s h a r e  

in te r e s t  f o r  th e  b a la n c e  o f  th e  te r m  a f te r  th e  d a te  o f  th e  r e je c t io n  o f  s u c h  t im e s h a r e  in te r e s t ,  

a n d  th e  te r m  o f  a n y  r e n e w a l  o r  e x t e n s io n  o f  s u c h  t im e s h a r e  in t e r e s t ,  th e  v a lu e  o f  a n y  

d a m a g e  c a u s e d  b y  th e  n o n p e r f o r m a n c e  a f te r  th e  d a te  o f  s u c h  r e j e c t io n ,  o f  a n y  o b l ig a t io n  o f  

th e  d e b to r  u n d e r  s u c h  t im e s h a r e  p la n ,  b u t  th e  t im e s h a r e  in te r e s t  p u r c h a s e r  s h a l l  n o t  h a v e  

a n y  r ig h t  a g a in s t  th e  e s t a t e  o r  th e  d e b to r  o n  a c c o u n t  o f  a n y  d a m a g e  o c c u r r in g  a f te r  s u c h  

d a te  c a u s e d  b y  s u c h  n o n p e r f o r m a n c e .

( 1 )  ( l )  I f  th e  tr u s te e  r e je c t s  a n  e x e c u t o r y  c o n tr a c t  o f  th e  d e b to r  f o r  th e  s a le  o f  rea l 

p r o p e r ty  o r  f o r  th e  s a le  o f  a  t im e s h a r e  in te r e s t  u n d e r  a  t im e s h a r e  p la n ,  u n d e r  w h ic h  th e  

p u r c h a s e r  is  in  p o s s e s s i o n ,  s u c h  p u r c h a s e r  m a y  tr e a t  s u c h  c o n tr a c t  a s  t e r m in a te d ,  o r , in  th e  

a lt e r n a t iv e ,  m a y  r e m a in  in  p o s s e s s i o n  o f  s u c h  r e a l p r o p e r ty  o r  t im e s h a r e  in te r e s t .

( 2 )  I f  s u c h  p u r c h a s e r  r e m a in s  in  p o s s e s s i o n  -

( A )  s u c h  p u r c h a s e r  s h a l l  c o n t in u e  to  m a k e  a ll  p a y m e n t s  d u e  u n d e r  

s u c h  c o n tr a c t ,  b u t  m a y ,  o f f s e t  a g a in s t  s u c h  p a y m e n t s  a n y  d a m a g e s  o c c u r r in g  a fte r  

th e  d a te  o f  th e  r e je c t io n  o f  s u c h  c o n tr a c t  c a u s e d  b y  th e  n o n p e r f o r m a n c e  o f  a n y  

o b l ig a t io n  o f  th e  d e b to r  a f te r  s u c h  d a t e ,  b u t  s u c h  p u r c h a s e r  d o e s  n o t  h a v e  a n y  r ig h ts  

a g a in s t  th e  e s t a t e  o n  a c c o u n t  o f  a n y  d a m a g e s  a r is in g  a f t e r  s u c h  d a te  f r o m  s u c h  

r e j e c t io n ,  o th e r  th a n  s u c h  o f f s e t ;  a n d
( B )  th e  tr u s te e  s h a l l  d e l i v e r  t i t le  to  s u c h  p u r c h a s e r  in  a c c o r d a n c e

w it h  th e  p r o v is io n s  o f  s u c h  c o n tr a c t ,  b u t  i s  r e l i e v e d  o f  a l l  o th e r  o b l ig a t io n s  to  

p e r fo r m  u n d e r  s u c h  c o n tr a c t .
( j )  A  p u r c h a s e r  th a t  tr e a ts  a n  e x e c u t o r y  c o n tr a c t  a s  t e r m in a te d  u n d e r  s u b s e c t io n  ( i )  

o f  th is  s e c t io n ,  o r  a  p a r ty  w h o s e  e x e c u t o r y  c o n tr a c t  to  p u r c h a s e  r e a l  p r o p e r ty  f r o m  th e  

d e b to r  is  r e je c t e d  a n d  u n d e r  w h ic h  s u c h  p a r ty  i s  n o t  in  p o s s e s s i o n ,  h a s  a  l i e n  o n  th e  in te r e s t  

o f  th e  d e b to r  in  s u c h  p r o p e r ty  fo r  th e  r e c o v e r y  o f  a n y  p o r t io n  o f  th e  p u r c h a s e  p r ic e  th at  

s u c h  p u r c h a s e r  o r  p a r ty  h a s  p a id .
( k )  A s s ig n m e n t  b y  th e  tr u s te e  to  a n  e n t i t y  o f  a  c o n tr a c t  o r  l e a s e  a s s u m e d  u n d e r  th is  

s e c t io n  r e l i e v e s  th e  t r u s te e  a n d  th e  e s t a t e  fr o m  a n y  l ia b i l i t y  f o r  a n y  b r e a c h  o f  s u c h  c o n tr a c t  

o r  l e a s e  o c c u r r in g  a f te r  s u c h  a s s ig n m e n t .
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( 1 )  I f  a n  u n e x p ir e d  l e a s e  u n d e r  w h ic h  th e  d e b to r  i s  th e  l e s s e e  i s  a s s ig n e d  p u r su a n t  

to  th is  s e c t io n ,  th e  l e s s o r  o f  th e  p r o p e r ty  m a y  r e q u ir e  a  d e p o s i t  o r  o t h e r  s e c u r i t y  f o r  th e  

p e r fo r m a n c e  o f  th e  d e b to r 's  o b l ig a t io n s  u n d e r  th e  l e a s e  s u b s t a n t ia l ly  th e  s a m e  a s  w o u ld  h a v e  

b e e n  r e q u ir e d  b y  th e  la n d lo r d  u p o n  th e  in it ia l  l e a s in g  to  a  s im i la r  t e n a n t .

( m )  F o r  p u r p o s e s  o f  th is  s e c t io n  3 6 5  a n d  s e c t io n s  5 4 1 ( b ) ( 2 )  a n d  3 6 2 ( b ) ( l 0 ) ,  

l e a s e s  o f  r e a l p r o p e r ty  s h a l l  in c lu d e  a n y  r e n ta l a g r e e m e n t  to  u s e  r e a l  p r o p e r ty .

( ท ) ( 1 )  I f  th e  tr u s te e  r e je c t s  a n  e x e c u t o r y  c o n tr a c t  u n d e r  w h ic h  th e  d e b to r  i s  a 

l i c e n s o r  o f  a r ig h t  to  in t e l l e c t u a l  p r o p e r ty ,  th e  l i c e n s e e  u n d e r  s u c h  c o n tr a c t  m a y  e l e c t  -

( A )  to  trea t s u c h  c o n tr a c t  a s  te r m in a te d  b y  s u c h  r e je c t io n  i f  s u c h  r e je c t io n  

b y  th e  tr u s te e  a m o u n ts  to  s u c h  a  b r e a c h  a s  w o u ld  e n t i t l e  th e  l i c e n s e e  to  tr e a t  s u c h  

c o n tr a c t  a s  t e r m in a te d  b y  v ir tu e  o f  it s  o w n  t e r m s ,  a p p l ic a b le  n o n b a n k r u p tc y  la w ,  o r  

a n  a g r e e m e n t  m a d e  b y  th e  l i c e n s e e  w ith  a n o th e r  e n t i t y ;  o r

( B )  to  r e ta in  it s  r ig h ts  ( in c lu d in g  a  r ig h t  to  e n f o r c e  a n y  e x c l u s i v i t y  

p r o v is io n  o f  s u c h  c o n tr a c t ,  b u t  e x c lu d in g  a n y  o t h e r  r ig h t  u n d e r  a p p l ic a b le  

n o n b a n k r u p tc y  la w  to  s p e c i f i c  p e r fo r m a n c e  o f  s u c h  c o n t r a c t )  u n d e r  s u c h  c o n tr a c t  

a n d  u n d e r  a n y  a g r e e m e n t  s u p p le m e n ta r y  to  s u c h  c o n tr a c t ,  t o  s u c h  in t e l le c t u a l  

p r o p e r ty  ( i n c l u d i n g  a n y  e m b o d im e n t  o f  s u c h  in t e l l e c t u a l  p r o p e r ty  to  th e  e x te n t  

p r o te c t e d  b y  a p p l ic a b le  n o n b a n k r u p tc y  l a w ) ,  a s  s u c h  r ig h ts  

e x i s t e d  im m e d ia t e ly  b e f o r e  th e  c a s e  c o m m e n c e d ,  f o r  -

( i )  th e  d u r a t io n  o f  s u c h  c o n tr a c t ;  a n d

( i i )  a n y  p e r io d  f o r  w h ic h  s u c h  c o n tr a c t  m a y  b e  e x t e n d e d  b y  

th e  l i c e n s e e  a s  o f  r ig h t  u n d e r  a p p l ic a b le  n o n b a n k r u p tc y  la w .

( 2 )  I f  th e  l i c e n s e e  e l e c t s  to  r e ta in  it s  r ig h t s ,  a s  d e s c r ib e d  in  p a r a g r a p h  ( 1 ) ( B )  o f  

th is  s u b s e c t io n ,  u n d e r  s u c h  c o n tr a c t  -

( A )  th e  t r u s te e  s h a l l  a l l o w  th e  l i c e n s e e  to  e x e r c i s e  s u c h  r ig h ts ;

( B )  th e  l i c e n s e e  s h a l l  m a k e  a l l  r o y a l t y  p a y m e n t s  d u e  u n d e r  s u c h  c o n tr a c t  

f o r  th e  d u r a t io n  o f  s u c h  c o n tr a c t  a n d  f o r  a n y  p e r io d  d e s c r ib e d  in  p a r a g r a p h  ( 1 ) ( B )  

o f  th is  s u b s e c t io n  fo r  w h ic h  th e  l i c e n s e e  e x t e n d s  s u c h  c o n tr a c t ;  a n d

(c) th e  l i c e n s e e  s h a l l  b e  d e e m e d  to  w a iv e  -
( i )  a n y  r ig h t  o f  s e t o f f  it  m a y  h a v e  w it h  r e s p e c t  t o  s u c h  

c o n tr a c t  u n d e r  th is  t i t le  o r  a p p l ic a b le  n o n b a n k r u p tc y  la w ;  a n d
( i i )  a n y  c la im  a l lo w a b le  u n d e r  s e c t io n  5 0 3 ( b )  o f  th is  t i t le  a r is in g  

f r o m  th e  p e r fo r m a n c e  o f  s u c h  c o n tr a c t .
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( 3 )  I f  th e  l i c e n s e e  e l e c t s  to  r e ta in  it s  r ig h t s ,  a s  d e s c r ib e d  in  p a r a g r a p h  ( 1 ) ( B )  o f  

th is  s u b s e c t io n ,  th e n  o n  th e  w r it te n  r e q u e s t  o f  th e  l i c e n s e e  th e  tr u s te e  s h a l l  -

( A )  to  th e  e x te n t  p r o v id e d  in  s u c h  c o n tr a c t ,  o r  a n y  a g r e e m e n t  

s u p p le m e n ta r y  to  s u c h  c o n tr a c t ,  p r o v id e  to  th e  l i c e n s e e  a n y  in t e l le c t u a l  p r o p e r ty  

( in c lu d in g  s u c h  e m b o d im e n t )  h e ld  b y  th e  tr u s te e ;  a n d

( B )  n o t  in te r fe r e  w ith  th e  r ig h ts  o f  th e  l i c e n s e e  a s  p r o v id e d  in  s u c h  

c o n tr a c t ,  o r  a n y  a g r e e m e n t  s u p p le m e n ta r y  to  s u c h  c o n tr a c t ,  to  s u c h  in t e l le c t u a l  

p r o p e r ty  ( in c lu d in g  s u c h  e m b o d im e n t )  in c lu d in g  a n y  r ig h t  to  o b ta in  s u c h  

in t e l le c t u a l  p r o p e r ty  ( o r  s u c h  e m b o d im e n t )  fr o m  a n o th e r  e n t i t y .

( 4 )  U n le s s  a n d  u n t i l  th e  tr u s te e  r e je c t s  s u c h  c o n tr a c t ,  o n  th e  w r it t e n  r e q u e s t  o f  th e  

l i c e n s e e  th e  tr u s te e  s h a l l  -
( A )  to  th e  e x te n t  p r o v id e d  in  s u c h  c o n tr a c t  o r  a n y  a g r e e m e n t  s u p p le m e n ta r y  

to  s u c h  c o n tr a c t  -

( i )  p e r fo r m  s u c h  c o n tr a c t ;  o r

( i i )  p r o v id e  to  th e  l i c e n s e e  s u c h  in t e l l e c t u a l  p r o p e r ty  

( in c lu d in g  a n y  e m b o d im e n t  o f  s u c h  in t e l l e c t u a l  p r o p e r ty  to  th e  

e x te n t  p r o te c t e d  b y  a p p l ic a b le  n o n b a n k r u p tc y  l a w )  h e ld  b y  th e  

t r u s te e ja n d
( B )  n o t  in te r fe r e  w ith  th e  r ig h ts  o f  th e  l i c e n s e e  a s  p r o v id e d  in  s u c h  

c o n tr a c t ,  o r  a n y  a g r e e m e n t  s u p p le m e n ta r y  to  s u c h  c o n tr a c t ,  to  s u c h  in t e l le c t u a l  

p r o p e r ty  ( in c lu d in g  s u c h  e m b o d i m e n t ) ,  in c lu d in g  a n y  r ig h t  to  o b ta in  s u c h  

in t e l le c t u a l  p r o p e r ty  ( o r  s u c h  e m b o d im e n t )  fr o m  a n o th e r  e n t i t y .

( o )  In  a  c a s e  u n d e r  c h a p te r  1 1  o f  th is  t i t l e ,  th e  t r u s te e  s h a l l  b e  d e e m e d  to  h a v e  

a s s u m e d  ( c o n s i s t e n t  w it h  th e  d e b to r 's  o th e r  o b l ig a t io n s  u n d e r  s e c t io n  5 0 7 ) ,  a n d  s h a ll  

im m e d ia t e ly  c u r e  a n y  d e f i c i t  u n d e r , a n y  c o m m it m e n t  b y  th e  d e b to r  to  a  F e d e r a l  d e p o s i t o r y  

in s t i tu t io n s  r e g u la to r y  a g e n c y  ( o r  p r e d e c e s s o r  to  s u c h  a g e n c y )  to  m a in t a in  th e  c a p ita l  o f  an  

in s u r e d  d e p o s i t o r y  in s t i tu t io n ,  a n d  a n y  c la im  f o r  a s u b s e q u e n t  b r e a c h  o f  th e  o b l ig a t io n s  

th e r e u n d e r  s h a l l  b e  e n t i t l e d  to  p r io r ity  u n d e r  s e c t io n  5 0 7 .  T h is  s u b s e c t io n  s h a l l  n o t  e x te n d  

a n y  c o m m it m e n t  th a t w o u ld  o t h e r w is e  b e  t e r m in a te d  b y  a n y  a c t  o f  s u c h  a n  a g e n c y .

* U n ite d  S ta te  B a n k r u p tc y  C o d e  1 9 8 7
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