19

1883

IWIPO. Introduction of trademark law and practice: The basic concept (Geneva: 1993). p.

. .2534( : 2536), 1



(exclusive rights)

(Use System)



(Registration System)

(Prima Facie)

10



il

2.1
2.1.1
. 1883
.. 1883 ( .
.2426)
3
3 Harriet R Freeman, “Reshaping trademark protection in today’s global village : Looking

beyond GATT's Uruguay round toward global trademark harmonization and centralization,” ILSA

Journal of International and Comparative Law 1 (Spring 1995): 67-101.
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( national treatment basis) 1

(Priority Right) (Registration)

(Reciprocal Principle)

(Priority Right)

(Centralized filing and registration)

1883 'm’
1967

(Stockholm Convention)

1891
(Madrid Agreement Concerning the International Registration of

Marks of 1891)
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(Multiple Madrid Union countries)
(Substantive rights)

(International Bureau)

. 1957 (Nice Agreement
Concerning the International Classification of Goods and Services for the Purposes of
the Registration of Marks of 1957)

(Convention
Establishing the World Intellectual Property Organization of 1967 (WIPQ))
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. 1974

17

GATT

(TRIPs)

4 George Wei Sze Shun, “Comparison of the TRIPs provisions with the current intellectual
property laws
of Singapore,” Singapore Journal of International and Comparative Law 1 (January 1997): 154-157.



15

(TRIPS)

(Criterion of distinctiveness)

151

(TRIPs)
6 quinquies B2



(Complicate)
(impression) (endornment)
Slogan

(inherently distinctive)

151

(TRIPSs)

(attracts the secondary significants of emanating from a particular enterprise)

16



17

(Registrable signs)
15.1
(TRIPSs) “
(Paris Convention)
(mandatory)
(International Classification
of Goods and Service) Nice Agreement 34
8
15(1)
(figurative elements)
(visual
perception) (shape)
15.4
(TRIPSs) “
(obstacle) (case form)
” 7
(monopoly) (concession)

(jurisdiction)



(useful function)

(TRIPY

15.2

.. 1967

(warranty)

15

154

18



(TRIPSs)

(TRIPS)

16.1

161

16.1

(rior use)

19



2
subsequent use of the mark)

3

4

18
(TRIPS)

(rejecting)

20

(honesty of the choice and

(TRIPS)
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21

6
)
1
2 (reproduction of the trademark)
3
(Nice Agreement)
4,

(examination as to form)

(examination as to substance)



(opposition procedure)

6 (epties)

155
(TRIPs)
(examination as to form)
(examination as to substance)

(official gazette)

22



4

(right of priority)
6

(TRIPs)

(raison ~ftre of trademark)

212

( ; , 2541),

287-306.

23



(TRIPS)

2121

16

6  (bis)

6  (bis)

16

(TRIPS) 2

(.

(.

24

. 1967)

.1967)



2122

16 (1)

ABC

25 B

ABZ

ABZ

25

ABZ

ABZ
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16 (1)

15 ()

(TRIPS)

16 (1)

2123

6  (bis)

. 1925



(TRIPS)

16
(TRIPY

16

27



COCA COLA COKE

16

16 (16 his)

16 (3)
(TRIPS)

2124

28



(TRIPS)

2125

(TRIPS)

(TRIPs)

17

18

29



2.13

19 20
(TRIPSs)

19
(TRIPs)

30



31

19
(TRIPS) 15 (3)
19
(Loss of trademark rights by non-use)
19 (1)
1
(TRIPS)
3
5 () (1) 19
(TRIPs) 5 () ()
(Reasonable period)
19 TkIPs



TRIPs

2.2

221

(TRIPS)

32



33

2211

. 1965

Common Law
Subordinate Court

Supreme Court Supreme Court

Common Law

(TRIPS)

GATT 6

George Wei Sze Shun, “Comparison of the TRIPs provisions with the current intellectual
property laws
of Singapore." Singapore Journal of International and Comparative Law 1 (January 1997): 159-161.



34

The Trademark

Ordinance of 1938 (The Trade Marks Act (Cap.206)
The Trade Marks Act 1938

The Trade Marks Rules 1968
. .1991

. .1998

1994 (The Trade Marks Amendment Act (1994))
1938

. 1995 (The Trade Marks Act 1995)
9

TRIPs

TWalter C M. Woon, Commercial law of Singapore: Trade marks (Singapore: Woodhead-
Faulkner Ltd., 1986),
p. 224,

8Gunda Schumann, Intellectual property right in science: Technology and economy:
Performance international comparisons-economic development and intellectual property protection
in southeast Asia: Korea. Taiwan. Singapore and Thailand (London: Westview Press), 1990, pp.
157-202.

9Mauy Wong Wai San, “The acquisition and consequences of Cumulative protection under
the copyright and trade mark laws of Singapore," Singapore Journal of Legal Studies (1996): 167-
240.

10 Alban Kang, Intellectual property laws of east Asia: Singapore (Hong Kong: Sweet and
Maxwell Asia), 1997, pp. 323-335.
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The Trade Marks Act 1998 ' '

Visa

multi class

1 The Trade Mark Act 1998 (No. 46 of 1998)  Government Gazette Acts Supplement,
Singapore No. 49 of 1998

J1C124 6
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2212

Common Law

(procedure /operation)

1 . . 1989
1 . .1989 Bern Union (Paris) 1
. . 1990 '3

22Mary Wong Wai San, “Trademark Infringement under the 1994 UK Trademarks Act in the
Singapore Context,” Singapore Academy of Law Journal 10 (March 1998): 152-179.

B3 Bentley J. Anderson, Intellectual Property Laws of East Asia. Sweet and Maxwell Asia,
Hong Kong, Singapore, 1997, pp.185-231.
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(Paris Convention)

(Priority Claim)

b

(The Trademark Act 1976)
1 2526

(the Central Trade Mark Office)

(single system)

(Peninsular Malaysia) (Sabah)
(Sarawak)
10 .. 1997 The Minister of Domestic Trade and
Consumers Affairs .. 1994 (

) (The Trade Marks Act (Amendment) 1994) the Trade Marks (Amendment)
Regulations 1983 1 .. 1997

. 1976

Ambiga Sreenevasan, “Report for the Trademarks Committee: Malaysia," APAA News 25
(May 1998): 63.
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2213

400

. 2450)

14

38

1847



1967 ( . . 2510)

39

150

1980 (mid
1980s)
(District Courts)
Civil Law (High Courts)
(Supreme Court)
3
Common Law
(do not have thestere decisis effect)
18 .. 1979
International  Union 24
. . 1950 Stockholm 13-30 20
1979 Hague Union (Stockholm) 24 .. 1950
GATT
18 1979
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ASEAN APEC
5
(TRIPS)
. . 2537
The Law No. 7 1994
6
(TRIPS) (WTO) Law No.7
1994
Law No. 19 .. 1992 (concerning marks)
28 2535 1
2536

Supnyani Karkono and Darrell R. Johnson. Intellectual Property Laws of East Asia:
Indonesia (Hong Kong: Sweet & Maxwell Asia, 1997), pp. 157-158.
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First to use

(Registration based system)

1 (Constitute System of Rights)

(Declaration)
2.
(Letters) (Colour Combinations)

3.
4.

(Ordinary)

2.2.14

6 Ema L. Kusoy, “Current Status of the Trademark Law and its Enforcementin Indonesia in
1997,” APAA News 25 (May 1998): 9-10.
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1949 ( . . 2492)

(Stockholm Text) (WIPO)
. .1981 (. . 2529)

17 Roberta Thami, Dirdsen Fljpse Doran and Le. Phnom Penh, Trademarks and other
Intellectual Property Projection  Vietnam. Cambodia and Lao PDR. Regional Workshop on
Intellectual Property Rights (Bangkok. 1997), pp.18-22.
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(Madrid Agreement (International Registration)

8 .. 1949

! 2 .. 1976
(Nice Agreement)

.. 1957 ( . . 2500)

(MSTE: the Ministry of Science, Technology and Environment)
. 1992 (. . 2535) (NOIP:

National Office of Industrial Property)

(CMMB: Central Market Management Bureau)

(SCCI: State Committee for Co-operation and Investment)

. . 2501 (The Ministry of Labor)

Harry Rubin, Intellectual property aspects of technology transfers (London: Kluwer Law
International, 1994), P.67.
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. 1965
1981
©
1950
.. 1957 1972
. 1975
20,000 : !
30
1975
1982 1
1975
The
Ordinance on Trademark The Ordinance on Trademark
(1982) The Ordinance on the Transfer of Foreign Technology into Vietnam 5
. 1988 The Ordinance on the Protection of Industrial Property Right
28 . . 1989 The Decree No. 84-HDBT 20

F.Jeannie Smith, "Practice Paperon Trademark Law in Indochina: Practice and
Procedures in Vietnam, Cambodia and Laos," International Trademark Association 6 (1994): pp. 5-
153.
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1990 The Ordinance on the Protection of Industrial Property Right 16

.. 1990 Circular No. 1134/SC of MSTE on the implementation of Decree

No.84 -HDBT 17 . . 1991 Circular No. 437/SE of NOIP
on registration procedure 19 . . 1993 The Decree No.
63/CP 24 .. 1996 The Circular of MSTE Guiding the

Implementation of the Regulations on the Procedures for Establishing Industrial Property
Right and Other Regulations in Decree No. 63/CP of October 24, 1996 of the

Government Detailing the Provisions on Industrial Property

(Civil Code) (National
Assembly) 28 . . 1995 1
1996 (The Order of the State President) 9
. 1995
The Ordinance on the Protection of Industrial Property
Right 28 . . 1989 The Ordinance on the Transfer of Foreign
Technology into Vietnam 5 . . 1988 Y Y
6 - (Chapter VI - Intellectual Property

Rights and Technology Transfer)
D

(Supreme People’s Procuracy)

1 . . 1996

2.2.15 2

20 Martin . Chow, Intellectual Property Law of East Asia: Vietnam (Hong Kong: Sweet &
Maxell Asia, 1997), pp. 507-564.



46

.. 2457
.. 2457 (Law of Trademarks and
Tradenames of B.E. 2457)

. 2474 .. 2474
1 2474
The Trademark Act 1905
2474 2 .. 2476 . . 2504

60

. 2513
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. . 2534

2534 13 2534 pl

. 2534

GATT 22

1 2543

/| ¢ g 4
3 53, ( )
2\\eeranit Weeranorawit, “Development of Inteflectual Property fromithe Enforoerment
Perspective," Departrment of Intellectual property, Paper Presented at the Synposium for the Heads
ofthe IPOffices inthe IVekong Basin, Pettaya, Thailand, 12-14 December, 1997
BFrancis Wong, “Report for the Trackmarks Cormttee: Theiland," APAA NS 26, (July
1999): %-%.
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(Reciprocal

Right) "



49

2.2.2
(ASEAN Framework Agreement on Intellectual Property Co-operation)

(Framework Agreement on Intellectual Property Co-operation) 15 2538



50

(TRIPS)

6 15-16 2541 (6th ASEAN
Summit, Hanoi) Hanoi Plan of Action2

1 2543

21 Asia and Beyond-Harckhips test ASEANS Integyity, Business-Thailand, January 1999,

P.55-57, Thailand
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(Framework
Agreement on Intellectual Property Co-operation)
1 (The Regional

Trademark System)

2221

Department of Intellectuel Property, Mnistry of Commerce, “Amual Report 1998 : The
Concept Paper on the Trademark System" Departrment of Inteflectual Property, Mnistry of
Commerce, Thailand, 1998,
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10,

2222

(The common form for domestic application)

(The regional

filing of trademark application)



53

(The ASEAN

common trademark office)
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' 1
2.2.2.3 '
] 1 I { -J
(The regional filing) ,
(ASEAN
Trademark Filing System: ATFA)
AFTA
(The
common regional filing form)
1 2543

(Priority claim)

(Regional application)

(Regional fees)
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(Regional fees)
~The regional trademark fund)
(Common

Trademark Office)

TRIPs

(Single Market) 5

The European Trade Marks .. 1993
1 2539

(The Community Trade Mark System)

Murgiana Ho, “Regjonl Trademerk and Patent Systens fromthe Legal Practitioner’s
perspective, Intemational," Symposium Veterial on Intellectual Property and Intemetional Trade in
the New Mllemium Noverrber 29-30,1999, Bangkok
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2.3

50, 818
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(

SINGAPORE

DOLLAR

330,434 1,919,443
20.1 193.7
( )
RINGGIT RUPIAH

330,369

74.7

NEW DONG

513,113

60

BAHT



/ Ogn Teng Cheong/ Dr. Mahathir bin Abdurrahman Wabhid Le Duc Anh/

Goh Chok Tong Mohamad Vo Van Kiet



2541)



60

231

(city-state)

647.5

30

BAlen Kneg), Intellectual Property Laws of East Asia (Hong Kong: Seet and Vil
Asia, 1997), pp. 323-33.
2 7

( : ), 5 |



D
1991 8,418
1992 8,550
1993 8,891
1994 9,698
1995 10,429
1996
( ) 8,344
2.3.2
1
13
2 (Sabah) ( Sarawak)
(national legislation)
a

JTeresa OComnar, “Trackemarks Developments in 1996, APAANaws 24 (1997): 77-79,

2,848
1,449
1,420
1,651

2,148

2,133

(Malayan Peninsula) 11

329,750

3 Betley . Anderson, Inteflectual Property Laws of East Asia (Hong Kong: Sweet and

Vexell Asia, 1997), pp. 185-23L

61



15

30 35
10 15
(Kadazans) 28

31

(Ibans)

62

55 60

iputeras

48

PWorg Sai Fong &Chueh Jem Em “Report for the Anti-Counterfeiting Commttee,”

PPAA NS 23 (Vb 1906) 124125
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(Traditional Merchandising Brands)

Power Ranger ,

(get-up) The Trade Description Act 1972

The
Division of Enforcement (The Ministry

of Domestic Trade and Consumer Affairs)



EREEEEEE

—~
N

EBBEE

OO OCD OO

§§|\>ooo'-l_£-l>ooo

=

=
S
RSN EERR

5
S

1516624
4%0

1640
19008
11858812

OO OODOO

")
425000

431416
145080
91420
2891400
1910740
285144
B4
215,1%.8

1
10
1%
19
197
[
19
118

1023

OO OCD OO

The Trade Description Act 1972

[

)
1678850
326220
17943360
481280
1161.377.74
404000
102410
14380
2071704

")

OO OO O

BN BBT o

gBEERe

)
126450

401710
961390
138900260
1429
310600
1629798
1681623%.3)
321651383

")
0

5%L1187.10
113002090
J5 49790
9%655%8

Qtﬁl@ﬁglﬁB'?oo@@

BABSE ™

13766200
11%7.00
361100
HA4000
1070200

10411900

1644053
51%00

486,16.53

)
159%450
6,3779%.6
133816120
221910234
22094062



- EERBEEBEEL

" "/
0 - 0 - 0
o 0o 1L 84100 0
B BRY 2 190 4
O BB 3B B23I0 4
«

" B " /)
0 0 0 0
0 0 0 0
0 0 0 0
0 0 0 0
0 0 0 0
0 0 0 0
19 8330900 16 891200
B3 1453000 5 2250
2 9783900 A 1116700

*]
» RV

o4,700.00
o4,100.00

«
*

)

610 2000302
a 4485450
1 68075640
138 1556074668

120626700
141641260
268167960

SO O O DD ODODIOO

» RV
217030760
617351941
84214893
29,009, 9%.25

® R

OO OO OODOO

4014,08.00
401408600



66

2.3.3
13,677 1,919443
(Archipelagos Concept) 4
5 (Kalimantan)
539,460 (Sumatra) 473,481
(Irian Java) (
) 421,981 (Sulawesi)
Y, 189,216 (Java)
(Madura) 132,186
(Bali) 5,561
590 8
4
2540 204.3 1.740
6-14 33.75 15-64 62.2
65 65 101
192.22
46.1 91.8 82.8
87.5

(Ethnic Group)



(Toradja)

ndanese)

(Minangkabau)
(Javanese)
(Makassarese)
(Dayak)
3
8,096 2111
4,677 3,466
15,312 7,778
7,848 1,167
16,469 1,878
23,943 2,747
22,249 2,675
- 373
3,206 1,289

(Batak)

(Madurese)

(Buginese)

(Iban)

2541

Directorate General of Copyrights, Patents and Trademarks

(Acehnese)
(
(Mernadonese)

(Banja)
2533 19,276
2534 15,800
2535 15,284
2536 42,026
2537 23,815
2538 24,643
2539 28,189

2540
2541 4,495

3
18

)

* B L. Kisoy, “Report framithe recognized groups,” APAANENs 26 (uly 1999): 13
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2537
2538
2539
2540

2541

Law No. 14

2533
2534
2535
2536
2537
2538
2539
2540

2541

32
26
46

52

252
283
265
139
94
80
82
68

17

25 78
20 77
41 89
41 80
1 10

the Nation Police National Workshop

" m

. 1997 Bandung 26 2541

?

2533
2 -
1 -
26 -
23 -
46 10
61 13
20 9
5 3

68

2541

252
285
273
165
117
136
156
97
25

Directorate General of Copyrights, Patents and Trademarks

4.78 ( 2533- 2540)
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.. 1990

. 1995

.. 1994

(Piracy)

317

28

96

69



()
1981-1988
1989
1990
1991
1992
1993
1994

1995

308

()

1,700 (920)

643 (385)
1,825(1,185)
2,899 (2,258)
5,417 (2,335)
7,367 (2,290)
5,481 (2,290)

5,304

469 (453)
71 (53)
79 (62)
64 (39)
83 (34)
277 (33)
292 (22)

484

25 (25)
64 (39)
53 (52)
33 (32)
58 (38)
58 (34)

52

6 (6

60 (52)
200 (194)
422 (420)
688 (674)
946 (896)
746 (643)

914

70

1,234  (461)

487 (255)
1,482 (890)
2,360 (1,747)
4,617 (1,595)
6,136 (2,270)
4,131 (1,419}

5,465

Tran Vén Son, Trackrmark Protection and ItsAffect on Foreign Investmert in Vietnam
(Metram SVC &Associates LawFm) 1999), pp. 13
3Le Xian Treo, “The Protection of Intellectual Property Right in Vierem” APAA Navs 23
(Vb 19%): 4853



n

\ (..) 1900 1991 1992 1993 1994 1995

0 2 2 1 3 8
5 3 12 6 3 29
3 10 51 56 197 - 317
8 15 65 63 203 - 345
0 1 1 0 1 3
1 8 7 10 6 32
12 15 28 31 41 - 127
13 24 36 11 48 - 162
. . 1976
(WIPO)
(Paris Convention) (Madrid
Agreement” .. 1982

The Ordinance on Protecting the Industrial Property (1982)

The NOIP



12

25,812

‘ . 1992 1,132 .. 1993

1,939

2.3.5

40
. 1961
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1 ? 1960

1970 .
.. 1994

(World Bank) “lower

middle income”

45

JGary Biesty and Anuragy Rameret, Irtellctual Property Launs of East Asia- Thailand
(Honoion Seet and Mawell Asia, 1997), po41-550



2351

0-5 10 (2536-2546)
. . 2549-2551
2540
12 %
80
2540

7,479

(ASEAN Free Trace Area ; AFTA

ASEAN Free Trade Area : AFTA

1

27.7 %

2537 17,889.7

(ASEAN Investment Area : AIA

23553

4
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. . 2553 .1 2563

Ingustrial Coopefation Scheme : AICO)

AICO 0-5

AICO
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WTO (GATS-plus Canmitment) 7

>

2352 |

27

2541 (28 -4 2541)



10

2542

|

10104

"

1 2543

2542
1178

M



1992
1993
1994
1995
1996
1997

1998

()
19

1993

11,351
8,134
13,966
7,443
14,265
11,264
15,573
10,794
16,793
8,773
17,439
7,289
15,938

11,057

Dersrtert of Iillctl

2,020
22
1,475
702
1,599
1,728
1,826
1,486
2,271
1,134
2,468
844
2,471

1,258

1212
4376
9919
4562

12

24

10

6,166
3,180
6213
3,580

18

13,378
8,156
15,463
8,147
15,869
13,003
17,459
12,293
19,076
9,928
19,909
8,157
18,419

12,321

13378
8,150
15463
8147

Property, Mnistry of Commerce, Al Report 1996

Conoent Paper onthe Trackmark System Devartrrert of Iniellectual Property, Mnistry of
Commerce, Thailand, 1998



19%
19%
19%
197

19%

19%
19%
1%
197
19%8

8,962
7,101
9,711
6,173
10,012
4,546
9,526
3,614
10,304
5,622
64,647

35,994

770
575
476
1,032
813

3,666

79

6,907 15,869
5,902 13,003
7,748 17,459
6,120 12,293
9,064 19,076
5,382 9,928
10,383 19,909
4,543 8,157
8,115 18,419
6,699 12,321
54,656
36,011
. 2534
()
1,062,044
138,620
61,694
408,700
506,600

2,177,658



36

65

90

77

83

88

86

80

49

62

40

57

813

.53
()

4,066
55,006
116,328
87,818
33,780
62,067
23,973
66,095
15,796
24,576
11,832
5,263

506,600

80
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24

3 (Monetary Asset) (Net
Working Asset) (Tangible Asset)

(Intangible Asset)d

MONETARY ASSET

BUSINESS ENTERPRISE TANGIBLE ASSETS

INTANGIBLE ASSETS

/ (Goodwill) a

DMeyer H Charles, Accounting and Finance for Lawyer in a Nutshell - Intangible Assets
and the business enterprise (U.S.A.: West Publish Company, 1995), pp. 121-122.

4 Clive Wilson, Financial Management: Principle and Applications- Intangible Assets and
the business enterprise (Sydney: Prentice-Hall, 1998), p. 126.

2 Arthur Wineburg Pennie and Edmonds, Intellectual Property  Asia Issue 1: Protecting
the Capital Asset of The 1990s: Intellectual Property. (1992), pp. 1-1 - 1-5.
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3

Equity
(General

Purpose Tangibles)
(Specia! Purpose Tangibles and Intangible)
4 a
Background Reading Material on Intellectual Property C 1988
1 (a distinguishing or differentiation Function)
43 47 (

2534): 113-127.

2.Jill McKeough, Blakenev & McKeorah Intellectual property: Commentary and materials.
Second Edition
(Australia: The Law Book Co., Ltd.. 1992), pp. 551 -554.
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2 (an origin or source
function)

(Geographical Origin)

3

3. (a quality function)
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% |

(primary tmction)

(Israel Law Review 18 at 201)

“It is, however, now generally admitted that the function of identifying
goods important- and perhaps economically more valuable- functions of the trade
uniform quality and composition of the goods so marked and that of generally

promoting their sale”

4 (an advertising function)



(Gooclwill)

85



	บทที่ 2 วิวัฒนาการ และแนวความคิดในการให้ความคุ้มครองสิทธิในเครื่องหมายการค้า
	2.1 วิวัฒนาการและแนวความคิดในการให้ความคุ้มครองสิทธิใน เครื่องหมายการค้าตามพันธะกรณีระหว่างประเทศ
	2.2 วิวัฒนาการการให้ความคุ้มครองสิทธิในเครื่องหมายการค้าภายใต้กฎหมายภายในของประเทศสมาชิกในกลุ่มอาเชี่ยน
	2.3 บทบาทของเครื่องหมายการค้ากับการพัฒนาเศรษฐกิจ
	2.4 วิเคราะห์บทบาทของเครื่องหมายการค้าที่มีต่อการพัฒนาเศรษฐกิจ


