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# # 6186085334 : MAJOR LAWS

KEYWORD:
Aticha Limjanon : LEGAL PROBLEMS OF RIGHTS UNDER HIRE OF IMMOVABLE
PROPERTY CONTRACT : PERSONAL RIGHTS OR REAL RIGHTS. Advisor: Prof. Sanunkorn
Sotthibandhu, Ph.D.

The legal status of the hire of immovable property contract in Thailand is not
explicitly defined whether it falls under personal rights or real rights when considering Civil
and Commercial Code and special laws. However, most jurists and judgments consider the
hire of immovable property contract under Civil and Commercial Code as real rights. Nowadays
there are several types of the hire of immovable property contract under special laws. These
special laws are different from the contracts under Civil and Commercial Code as they legislate
that the tenants have more rights. This may lead to presumptions that the legal status of the
hire of immovable property contract under special laws are similar to real rights. The
unsystematic presentation of the hire of immovable property contract in Thailand will cause

conflicts and inconsistencies in its application and judgement.

The intentions of French and German lawmakers are clearly defined when
classifying the legal status of the hire of immovable property contract as either real rights or
personal rights. Under the Civil Code, this contract is classified under personal rights in France
and real rights in German. For both countries, the hire of immovable property contract is

classified as real rights under their special laws.

| have found that the special law in Thailand entitles tenants greater personal
rights approaching real rights. | therefore propose that this greater right is clearly defined as
“special personal rights which approaches real rights”. The clear distinction of “special
personal rights which approaches real rights” will allow for the correct, systematical, and

unambiguous application of the law.
Field of Study: Laws Student's Signature .......ccccoeevieennnn.

Academic Year: 2019 Advisor's Signature .........coccevevrcenn.
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130 French Civil Code Article 1708. There are two kinds of contracts of hiring; One for things, And one for
work.

BIMarcel Planiol and Georges Ripert, Treatise on the Civil Law (West Publishing Company, 1959). pp.2999-

3000.
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152 |bid. p. 1677.

153 |bid. p. 1678.

134 French Civil code Article 1708. There are two kind of lease: The lease f things; and the lease of work.

BErench Civil Code Article 1759. Where the tenant of a house of a flat continues his enjoyment after the
expiry of the lease in writing, without objection on the part of the lessor, he shall be deemed to occupy them
under the same conditions, for the term fixed by the usage of the place, and he may not leave nor be evicted

except after a notice to quit served according to the usage of the place.
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156 French Civil Code Article 1743.If the lessor sells the things hired, the purchaser cannot expel the
farmer of the lessee who has an authentic lease or one of which the date is certain unless such right be served
by the contract of lease.

57 funnguaneldfin farmner Sannefanuau auvils viun vesivn

%8 French Civil Code Article 1728. A lessee is bound to two main obligations:
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1. To make use of the thing leases as a prudent administrator and according to the purposes in tended by
the leased, or according to those presumed under the circumstance, failing an agreement;

2. To pay the rent at the agreed times

159 French Civil Code Article 1754. Repairs incumbent upon the tenant or those of routine maintenance

for which a tenant is responsible, unless otherwise stipulates, are those which are considered as such by the
usage of the place and, among others, the repairs to be made :

To fireplaces, back-plates, mantelpieces and mantelshelves;

To the plastering of the bottom of walls of flats and other places of dwelling, to the height of one meter;

To pavements and tiles of rooms, where only a few are broken;

To panes of glass, unless they are broken by hail, or other accidents, extraordinary and by force majeure,
for which a tenant may be not be made responsible;

To doors, windows, boards for partitioning or closing shops, hinges, bolts and locks.
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160 French Civil Code Article 1755. None of the repairs deemed as incumbent upon a tenant may be
charges to tenants, where they are occasioned only though decay or force majeure.

161 French Civil Code Article 1760. In case of termination owning to the fault of the lessee, the latter is
bound to pay the price of the rent during the time necessary for re-renting, without prejudice to damages which
may have resulted from the abuse.

162 French Civil Code Article 1719. A lessor is bound, by the nature of the contract, and without need of
any particular stipulation:

1. To deliver the thing leased to the lessee “and, where the main dwelling of the latter is concerned, a
decent lodging”

2.To maintain that thing in order so that it can serve the use for which it has been let;

3.To secure to the lessee a peaceful enjoyment for the duration of the lease;

4.To secure also the permanence and quality of plantings.

163 French Civil Code Article 1720. A lessor is bound to deliver the thing in good repair of whatever
character, He must, during the term of lease, make all the repairs which may become necessary, other than those

incumbent upon lessees.
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164 French Civil Code Article 1721. A warranty is due to the tenant for all vices or defects of thing leased
which prevent use of it, although the lessor did not know of them at the time of the lease. where any loss results
to the lessee from those vices or defects, the lessor is obliged to indemnify him.

165 French Civil Code Article 1745. In case of a house, apartment or shop, the lessor shall pay to the
evicted tenant, as damages, a sum equal to the price of rent during the time which, according to the usage of the
place, is allowed between the notice to quit and the departure.

166 French Civil Code Article 1756. The cleaning of wells and that of cesspools are charged to the lessor,

unless there is a clause to the contrary.
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19 1ndns Yeyeyiug, "BvSaseunses,’ saslifienans avuil d@quieu 2525): 10.

170 animo- Iae@nla et- LAz corpore (1N copus) -MeBuUNSE Inla manedsdeaiianunfiazsidudives Galauss

i % R - 1 a2\ 1y U 3 a wa I3

LANUD) ﬂ']EJﬂﬂ@I@EJthILQWUWﬂluﬂa?qLUuﬂqiﬂiaUﬂiaﬂ @J nq. Uizﬁqm Iﬂllﬂ']i], LONANTUILNDUNITUTIHNEAYIUTLIRA1ENS

ngusnelng, v 31.
1wl Yayeyiug, "avSaseunses,” nsansifienans.: 11.




95

172

= A & L, 3 =< A ' . 4, . . .
ANBLNNUU (détenteur) ' wazUNTENNBBYNNGIIUAN (simple détention, détention

précaire) Nlaipnadnorgaulaansla '’

Aty Wielefiansanyszananguunewnsvaslne wulilinssasamiloungrunalsiu
e TAd wseinlddmiunmslaungedvsasounsotdulinanuung 1369 63 1381 wan
Tun931 1367 nanalidndn iiesudiivaundndaliiives (animus rem sidi habend)

] :J’ =2 o £ a I v . .. I3 v o I~ I3 [
wihiy liflaivagaedinaundudives (animus domini) wawnludivesdnduiwslunig
nagldnmsaseunsondueiodislanssudvslagetganuniuuins 13821 wszasiy
nansunluUszanangrinsunikasnfitdradnentng 1367 3ininitvedlsiuwag

FlSaLere
2.1.3 anuduyaradnsuazninedns

WWIRAYDITUNNYMUNENTHAAUY WINAITNDINBMTNIAUTImUATNIURAanTlsasdla

Wuazsundn “Patrimony” Fanaanindauvesynananilalsznaumeansvesuanatiunaymil
YoIyARaTIL 7191 Avdvesyananifeguuaiusouudlabuninedvs (real rights) fuynaa

' [
a a o

w3 (personal rights)'” Fsavsasadunindduiionnduinguisdyanuisuszanle

a = = W PN ! ) A ao ) o &
LGUUu@]ﬂﬂ]gﬂﬁq?ﬂﬂﬁﬂwmgﬂLLG]ﬂ(ﬂ’Nﬂu%aﬁaﬂﬁmﬂa@ﬂIUﬂaﬂﬂ’]EJEJiQLﬁa U

ey

v a a & a aa A 9 Y] N | @ a a o
NINYEND LUuaVlﬁWUﬁﬂamG\@VliWEﬁiJ’J’WNMM@MiEJU’Na’m I@ﬂLUuaWﬁLMu@WiWEﬁu

a o L3

anwgJudnSiinuin (absolute rights) 1Y NSSUEANS NslEaNSNRAAUNSTNEVDS

1W199n3NE (revendication) AnSATauATad seansiAUAUY 1udu Sulldnuazdudnsa

(%
v v i

yAARuAzAoLAsNkarininnaelinseyinsle 9 insenuanaiu dnviadianunsndns

anslanuuananiluegelidnin Fuwnnseanyanaans

(%
P

UARAANS (personal rights) ilulsesesruduiusmamilssniradmiluargnnil

1AL UISNHULUDIANUAUNUSNINTLS 3 WUU A9

172 \Spafeaiiu, v 10.

75 &fld Usilu, nguanednuasning eiuelssnangransuwisasndad (ngavwa: Seqvs, 2497), wih 586.
7% 3nmsn 1382 “yaealapseunsemingauvesidullasanuasuuaslnedamedownundudwes iy
oftwmsuninglfnseunsesiasofuiunadud dududardumindliasouasesfnderudunarindled vinuiwanatu
Ignssuans”

175 planiol, M. and G. Ripert, Treatise on the Civil Law. pp. 265-268.
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178 Code rural et de la péche Article L.451-1. The emphyteutic lease of immovable property confers on

the lessee a real right liable to mortgage; this right may be assigned and seized in the forms prescribed for the
attachment of property.

This lease must be granted for more than eighteen years and may not exceed ninety-nine years; it cannot
be prolonged by tacit agreement.

17 Code rural et de la péche Article L.451-2. The emphyteutic lease can only be validly granted by those

who have the right to alienate, and under the same conditions, as in the same forms.
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WULREIAUNIN emphytéotique

Buildings belonging to minors or adults under guardianship may be given emphyteutic lease under a
deliberation of the family council.

When the spouses remain subject to the dotal regime, the husband can give emphyteutic lease to the
endowment buildings with the consent of the wife and the authorization of justice.

Concerning premises for residential use, governed by the provisions of public order of law n ° 89-462 of
July 6, 1989 tending to improve the rental reports and amending law n ° 86-1290 of December 23, 1986 , the
lease contracts concluded by the long-term lease holder with the tenants automatically continue with the owner
of the building until the end of each of the lease contracts signed with the tenants.

18 Code de la construction et de 'habilitation Article L.251-1. A building lease constitutes the lease by

which the lessee undertakes, principally, to build structures on the land of the lessor and to keep them in good
condition for the duration of the lease.

The construction lease is granted by those who have the right to alienate and under the same
conditions and forms.

It is concluded for a period between eighteen and ninety-nine years. It cannot be prolonged by tacit

agreement.
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(Burgerliches Gesetzbuch \3unlaggain BGB)

However, when the lease provides for the possibility of the land being purchased by the lessee as part of
a social access to property operation under the conditions provided for in section 1 of chapter Ill of title IV of
book IV of this code and that the lessee exercises the option, the lease ends on the date of the sale,

notwithstanding the provisions of the third paragraph.
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181 pnansnisaeuynIvnsEuungvianglneuagsneUseing- Thai and Foreign Legal System, viti 142.
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18 Pyl g2, MeSurenguanednvasyning, wih 46. Fsnaniminednsiinguisdvdilunsndau Falu

wnAnitlinsstuasfunguanelsiiu dfuma wasioesiu
184 German Civil Code Article 535 “Contents and primary duties of the lease agreement
(1) A lease agreement imposes on the lessor a duty to grant the lessee use of the leased property for the
lease period. The lessor must surrender the leased property to the lessee in a condition suitable for use in
conformity with the contract and maintain it in this condition for the lease period. He must bear all costs to
which the leased property is subject.
(2) The lessee is obliged to pay the lessor the agreed rent.”
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185 German Civil Code Article 581 “Typical contractual duties in a usufructuary lease
(1) A usufructuary lease imposes on the lessor the duty to allow the lessee, for the lease period, the use
of the leased object and the enjoyment of its fruits to the extent that they are deemed to be income under the
rules of proper management. The lessee is obliged to pay the lessor the agreed rent.
(2) The provisions on leases apply with the necessary modifications to usufructuary leases with the
exception of farm leases, unless sections 582 to 584b lead to a different conclusion.”

18 Chung Hui Wang, The German Civil Code. Translated and Annotated, with an Historical Introduction

and Appendices, Annotated ed. (Forgotten Books, 2018).
187 Manfred Pieck, "A Study of the Significant Aspect of German Contract Law," Annual Survey of

International & Comparative Law 3 1(1996).

188 German Civil Code Article 585. “Concept of farm lease
(1) By means of a farm lease, a plot of land with the residential and utility buildings (business) that

serve its cultivation, or a plot of land without such buildings, is leased largely for agriculture. Agriculture means
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the cultivation of the soil and the livestock breeding associated with the use of the soil in order to produce plant
or animal products, and horticultural production.

(2) Section 581 (1) and sections 582 to 583a apply to farm leases, as do the special provisions below.

(3) The provisions on farm leases also apply to leases relating to forestry properties if the plots of land
are leased for use in a predominantly agricultural business..”

189 E_ J. Cohn, Manual of German Law. Vol. 1, 2 ed. (British Institute of International and Comparative Law,

1968).
20 591idnd audau, "Ugymnisaseuasedasyaravatehelunindseiedluusunvesdygyigmng'

(venfinusU3yaumUnde anzdfmans Punainsaluniiveds, 2561), win 180.
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191 Rudolf Huebner, A History of German Private Law trans. Francis S. Philbrick, 3 ed. (Union, New Jersey:
Lawbook Exchange, 2007). p. 552.

192 German Civil Code Article 566. Purchase is subject to existing lease

(1) If, after the lessee is given use of the leased residential space, it is disposed of by the lessor to a third
party, then the acquirer, in place of the lessor, takes over the rights and duties that arise under the lease
agreement during the period of his ownership.

(2) If the acquirer does not perform his duties, then the lessor is liable in the same way as a surety who
has waived the defense of unexhausted remedies for the damage to be compensated for by the acquirer. If the
lessee obtains knowledge of the passing of ownership by notification from the lessor, then the lessor is released

from liability unless the lessee terminates the lease to the earliest date at which termination is allowed.
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93Cohn, E. J., Manual of German Law. Vol. 1. p. 139.

194 German Civil Code Article 566 a. Rent security deposit

If the lessee of the residential space disposed of has provided security to the lessor for the performance of his
duties, then the acquirer takes over the rights and duties created by this. If, upon termination of the lease, the
lessee is unable to obtain the security from the acquirer, then the lessor continues to be obliged to return it.

195 German Civil Code Article 566 b Advance disposition of the rent
(1) If the lessor, prior to the passing of ownership, disposes of the rent attributable to the period when the
acquirer is entitled, then the disposition is effective to the extent that it relates to the rent for the calendar
month current at the time when the ownership passes. If ownership passes after the fifteenth day of the month,
then the disposition is also effective to the extent that it relates to the rent for the following calendar month.
(2) The acquirer must allow a disposition of the rent for a later period to be asserted against himself if he has
knowledge of it at the time when ownership passes.

1% German Civil Code Article 566 c. Agreement between lessee and lessor on the rent
A legal transaction entered into between lessee and lessor on the rent claim, including without limitation

payment of rent, is effective in relation to the acquirer to the extent that it does not relate to rent for a period of
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time subsequent to the calendar month in which the lessee obtains knowledge of the passing of ownership. If
the lessee obtains knowledge of this after the fifteenth day of the month, then the legal transaction is also
effective to the extent that it relates to the rent for the next calendar month. A legal transaction undertaken
after the passing of ownership is, however, ineffective if the lessee has knowledge of the passing of ownership
when the legal transaction is entered into.
Y7 German Civil Code Article 566 d. Set-off by the lessee
To the extent that payment of the rent to the lessor is effective in relation to the acquirer under Article 566c¢,
the lessee can set off against the claim to rent of the acquirer a claim to which he is entitled against the lessor.
Set-off is excluded if the lessee acquires the counterclaim after obtaining knowledge of the passing of ownership,
or if the counterclaim becomes due only after the lessee obtains knowledge and after the rent becomes due.
198 German Civil Code Article 854. Acquisition of possession
(1) Possession of a thing is acquired by obtaining actual control of the thing.
(2) Agreement between the previous possessor and the acquirer is sufficient for acquisition if the acquirer is in a

position to exercise control over the thing.
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2536): 112.
20 Ernest J. Schuster, The Principles of German Civil Law (Oxford: Clarendon Press, 1907). p.371.

21 German Civil Code Article 855. Agent in possession
If a person exercises actual control over a thing for another in the other’s household or in the other’s
trade or business or in a similar relationship, by virtue of which he has to follow instructions from the other that

relate to the thing, only the other shall be the possessor.
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22 German Civil Code Article 872. Proprietary possession
A person who possesses a thing as belonging to him is a proprietary possessor.
29 German Civil Code Article 858. Unlawful interference with possession
(2) The possession obtained as a result of unlawful interference is defective. The successor in
possession must allow the defectiveness to be asserted against him if he is the heir of the possessor or he knows
when he acquires possession that the possession of his predecessor was defective.
20% German Civil Code Article 865. Part possession
The provisions of sections 858 to 864 above also apply in favor of a person who possesses only part of a

thing, in particular separate residential space or other space.
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28 Erbbaurechtsgesetz Article 1.

(1) A piece of land can be encumbered in such a way that the person in whose favor the encumbrance is
based has the salable and hereditary right to have a structure on or below the surface of the property (heritable
building right).

(2) The leasehold can be extended to a part of the property that is not necessary for the building,
provided that the building remains the main economic thing.

(3) The limitation of the heritable building right to part of a building, in particular one floor, is not
permitted.

(4) The heritable building right cannot be limited by dissolving conditions. The property owner cannot rely
on an agreement whereby the leaseholder undertakes to give up the leasehold when certain conditions arise and

to authorize its deletion in the land register.
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2French Civil Code Article 1709. The hiring of things is a contract by which one of the parties binds
himself to give up to another the enjoyment of a thing during a certain time, and for a certain price, which the
latter binds himself to pay him.

20German Civil Code Article 535. Contents and primary duties of the lease agreement

(1) A lease agreement imposes on the lessor a duty to grant the lessee use of the leased property for the
lease period. The lessor must surrender the leased property to the lessee in a condition suitable for use in
conformity with the contract and maintain it in this condition for the lease period. He must bear all costs to
which the leased property is subject.

(2) The lessee is obliged to pay the lessor the agreed rent.

2 French Civil Code Article 1743.If the lessor sells the things hired, the purchaser cannot expel the farmer
of the lessee who has an authentic lease or one of which the date is certain unless such right be served by the

contract of lease.
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242German Civil Code Article 566. Purchase is subject to existing lease

(1) If, after the lessee is given use of the leased residential space, it is disposed of by the lessor to a third
party, then the acquirer, in place of the lessor, takes over the rights and duties that arise under the lease
agreement during the period of his ownership.

(2) If the acquirer does not perform his duties, then the lessor is liable in the same way as a surety who
has waived the defense of unexhausted remedies for the damage to be compensated for by the acquirer. If the
lessee obtains knowledge of the passing of ownership by notification from the lessor, then the lessor is released

from liability unless the lessee terminates the lease to the earliest date at which termination is allowed.
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contract of lease.

22German Civil Code Article 566. Purchase is subject to existing lease
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(1) If, after the lessee is given use of the leased residential space, it is disposed of by the lessor to a third
party, then the acquirer, in place of the lessor, takes over the rights and duties that arise under the lease
agreement during the period of his ownership.

(2) If the acquirer does not perform his duties, then the lessor is liable in the same way as a surety who
has waived the defense of unexhausted remedies for the damage to be compensated for by the acquirer. If the
lessee obtains knowledge of the passing of ownership by notification from the lessor, then the lessor is released
from liability unless the lessee terminates the lease to the earliest date at which termination is allowed.

Satfuvinsal landiviug, defuledAnssu-duyan, Ruiasi 22 (nganwe: gy, 2561), wi 442,
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29 German Civil Code Article 540 Permitting use by third parties
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(1) Without the permission of the lessor, the lessee is not entitled to permit a third party to use the
leased property, in particular not to sublet it. If the lessor refuses permission, then the lessee may terminate the
lease for cause with the statutory notice period unless the person of the third party constitutes cause.

(2) If the lessee permits a third party to use the property, then he is responsible for the culpability in the
use of the property attributable to that third party even if the lessor has given permission for this.

260 German Civil Code Article 533 Waiver of the right of revocation

The right of revocation may only be waived when the person entitled to revoke has become aware of the
ingratitude.

1 French Civil Code Article 1717

A lessee has the right to sublet or even to assign his lease to another person, unless that faculty has
been forbidden
to him.
It may be forbidden wholly or in part.
Such a clause is always strict.

262Code de la construction et de habitation Article L251-3.

The building lease gives the lessee a real property right.

This right can be mortgaged, as can constructions built on the leased land; it can be seized in the forms
prescribed for the seizure of real estate.

The lessee may assign all or part of his rights or bring them into a company. The assignees or the
company are bound by the same obligations as the assignor, who remains the guarantor until the completion of
all the constructions that the lessee has undertaken to build in application of article L. 251-1.

The lessee may agree to the passive easements essential for carrying out the constructions provided for

in the lease.
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23Gesetz Uber das Erbbaurecht. Article 5.

(1) It can also be agreed as the content of the heritable building right that the person entitled to the
heritable building right requires the approval of the property owner to sell the heritable building right.

(2) The content of the heritable building right can also be agreed that the person entitled to the heritable
building right requires the approval of the property owner to debit the heritable building right with a mortgage,
land or pension debt or a real burden. If such an agreement has been reached, a change in the content of the
mortgage, land or pension debt or the real estate, which contains a further encumbrance of the heritable building
right, cannot be made without the consent of the property owner.
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