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ABSTRACT

The principle of abuse of rights is a social concept, -that
is, having a tendency to lim it right and liberty within reasonable
and moral scope. The lim itation of right and liberty of persons as
such is regarded as more appropriate than allowing to exercise one's
own right with selfishness and thereby causing considerable damage
to others. The concept to set a lim it to this right had been in
existence before The French civil Code was drafted but much controversy
has just been made around the early 20th century as result of a book
on the abuse of right writhen by Josserand. Though this theory was
opposed by many persons who favoured liberalism but the said theory
has been accepted by several countries, and literally provided in
the law of their respective countries including Thailand (Section
421 of the Civil and Commercial Code). Consequently the writer has
been aiming at the study of the principles of law of France, the
original source of theory on abuse of right and those of Germany,
the source of Section 421 of the Civil and Commercial Code. The
principles of law of England and America based on the Common Law

system are being simultaneously studied with a view to finding out



whether there are principles of law in this respect or not. Moreover,
I have acquired knowledge of rules of law of various countries that
have been compiled by someone together with studying Thai principles
of law as well as judgments of courts and opinions of the jurists in
this matter in order to discover how the principles concerning abuse
of rights are dealt with in the foreign countries, and those being
applied in Thailand. Whether should there be any provision of this
Section 421 provided in the Thai civil and Commercial Code and to
what extent this section ought to be interpret®ffed. Having studies
the judgments of the Supreme Court, it is s till uncertain that in
which cases are regarded as having abuse or superfluous excercise of
right. The court has frequently applied the principle of good faith
under Section 5 in deciding the cases. As a matter of fact this
principle of good faith is said to be extremely wide, there should
provide with rules capable of pointing out in what cases can be
regarded as not acted in good faith and broad enough for the Court
to apply them as precedence in making decision of cases. This will
help form judgment of courts in the same line and lay down rules in
the excercise of right according to Section 421. The rules as
suggested in this thesis are not too strict and at the same time
the persons concerned are not at liberty to excercise their rights

superfluously.
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