4.1.

Section 31

1 Section 3. Model Law to have force of law.

(1) Subjectto this Act, the Model Law, with the exception of Chapter VI
thereof, shall have the force of law in Singapore.

(20 the Model Law --

“State" means Singapore and any country other than Singapore;

‘this State" means Singapore.

zSection 4. Interpretation of Model Law by use of extrinsic material.

(1) Forthe purposes of interpreting the Model Law, reference may be

made to the documents of -

(a) the United Nations Commission on International Trade Law;

and

( ) its working group for the preparation of the Model Law,

relating to the Model Law.

(2) Subsection (1) shall not affect the application of section 9A of the

Interpretation Act for the purposes of interpreting this Act.



2 IAA3

4.1.1. 4 (Scope of application)

Section 5

New York convention 1958

3See Appendix II: International Arbitration Act. 1994. (Capl143)

4 1AA Section 5

70
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1994 19536
Section
5(2) 3)7 1953
| 13 ”
S :
4 128-29.
6 See Appendix | : The Arbitration Act. CaplOA 1953
7 1AA Section 5(2), (3):
2 Notwithstanding Article 1 (3) of the Model Law, an arbitration is

international if -

(@) at least one of the parties to an arbitration agreement, at the time of
the conclusion of the agreement, has its place of business in any State

other than Singapore; or

(b) one of the following places is situated outside the State in which the

parties have their places of business:

(i) the place of arbitration if determined in, or pursuant to, the

arbitration agreement;

(i) any place where a substantial part of the obligations of the
commercial relationship is to be performed or the place with
which the subject-matter of the dispute is most closely

connected; or



12

(Non-international Disputes)

“‘commercial” 8

(c) the parties have expressly agreed that the subject-matter of the

arbitration agreement relates to more than one country.
(3) For the purposes of subsection (2) -

(a) if a party has more than one place of business, the place of
business shall be that which has the closest relationship to the

arbitration agreement;

() if a party does not have a place of business, a reference to
his place of business shall be construed as a reference to his

habitual residence.

(4) Notwithstanding anything to the contrary in the Arbitration Act, that
Act shall not apply to any arbitration to which this Part applies
8Neil Kaplan, Q.C., ‘The UNCITRAL Model Law- A Worthwhile Model’, APEC

Symposium 1998: Alternative Mechanism for the Settlement of Transnational Commercial
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(The party autonomy principle)1

Disputes. 27-28 April, Bangkok, The Arbitration Office, Ministry of Justice, Thailand
1998., p.134.

%ee at www.siac.org.sg/s micinfo.htm

0] Hue Locknie,”The Adoption of the UNCITRAL Model Law on international
commercial arbitration in Singapore", Singapore Journal of Legal Studies, 1994., p 374
and see also, Lawrence Boo and Charles Lim, ‘Overview of the International Arbitration
Act and Subsidiary Legislation in Singaporel Journal of International Arbitration, Vol. 12

. 4 December 1,1995, p.79


http://www.siac.org.sg/s_mlcinfo.htm

14

opt-
inll opt-out 12

4.1.2. B

Section 2(1): "arbitration agreement” means an agreement in writing referred
to in Article 7 of the Model Law and includes an arbitration clause contained or

incorporated by reference in a bill of lading"

T IAA Section 5(1)
P IAA Section 15
B

Separability Doctrine

M Article 7. Definition and form of arbitration agreement :

(1) "Arbitration agreement” is an agreement by the parties to submit to
arbitration all or certain disputes which have arisen or which may arise
between them in respect of a defined legal relationship, whether
contractual or not. An arbitration agreement may be in the form of an
arbitration clause in a contract or in the form of a separate agreement.

(2) The arbitration agreement shall be in writing. An agreement is in writing if
it is contained in a document signed by the parties or in an exchange of
letters, telex, telegrams or other means of telecommunication which

provide a record of the agreement, or in an exchange of statements of



6

( Separability Doctrine) (in
writing) 2(2) New York
Convention 958. : The term "agreement in writing" shall include an arbitral

clause in a contract or an arbitration agreement, signed by the parties or contained in an

exchange of letters or telegrams.

7(2)
IAA
(Bill of Lading : BIL)
4.1.3. (Stay of Court Proceedings)
Stay of court proceedings refer the case
stay of
court proceedings 2

claim and defence in which the existence of an agreement is alleged by
one party and not denied by another. The reference in a contract to a
document containing an arbitration clause constitutes an arbitration
agreement provided that the contract is in writing and the reference is

such as to make that clause part of the contract.
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Stay of court proceedings

41.31.

IAA Section 6 8

Section 4(4) CaplOAT

B Earl Jowitt & Clifford Walsh, the Dictionary of English Law. London : Sweet &
Maxwell Limited, 1959, p. 1681-1682. and Bryan A Garner. Black’s Law Dictionary, 7th
Edition : Westgroup:St.Paul Minn., 1999.

¥ Model Law Article 8

Trthe Arbitration (Foreign Awards) Act. Cap 10A 1986. Section 4(3), (4) :

(3) Subject to subsection (4), the court to which an application has been
made in accordance with subsection (2) shall make an order, upon such
conditions or terms as it thinks fit, staving the proceedings or, as the
case may be, so much of the proceedings as involves the determination
of the dispute and which refers the parties to arbitration in respect of the

dispute in accordance with the arbitration agreement.



1

1 ' ' B
2.
3.
8
8 8 6
IAA
Section 6 JAA
Section 6 (2)
4

(4) A court shall not make an order under subsection (3) if it is satisfied that
the arbitration agreement is null and void, inoperative or incapable of
being performed under-
fa) the law to which the parties have subjected the arbitration
agreement;

(b) failing any indication under paragraph (1), the law of the country
where the award will be made; or

(c) failing any indication under paragraph (a) and (b), the applicable law
by virtue of the conflict of laws rules of Singapore.

B Scott V. Avery clause Scott V. Avery (1856) 5 HL Cas 841



8

Section 6(3) B

Section 7 (
) IAA
4.1.3.2.
“ " (Public Policy) New
York Convention 1958
IAA
(UNCITRAL Report) “fundamental principles of Law and justice in

substantive as well as procedural respects”
34 36

"the award is in conflict with the public policy of ......

(the Social Standard)

(Norms of a Society) (Natural Policy)
D
(Citizenship)
(Legitimacy of marriage) (Intellectual Property)

1 Ibid, Hue Locknie 1p. 395-396.

2 Lawrence Boo, ‘Public Policy and Arbitrability’, MITA(P) 010/04/94 January

im , P-2-6.
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Patent Act
1994
(Compulsory Licences)
Section 11(2) IAA
Section 11(1)A4 IAA
(Arbitrability)
y 24
ection 11(1)
2L IAA Section 11
2 1 Antitrust and Securities Issues
Sherk V. Alberto-Culver 417 US 506 (1974) Mitsubishi Motors Corp. V. Soler

Chrysler-Plymouth Inc 105 Ct 3346 (1985)

the evolution of American Judicial attitude in this respect traced in lan
R Macneil, American Arbitration Law, Reformation-Nationalization-Intemationalization

(1992), especially Chapters 13 and 14 ( Hue Locknie, p. 398.)



New York Convention Section 19,23

Section 24,31 (4)(b)2 34( 2)( )R 36 )N

Section 24

B I1AA Section 19 Enforcement of Award.

21 IAA Section 24 Court may set aside award

34(1) 2
and Section 31(4):__( ) enforcement of the award would be contrary to the

public policy of Singapore.

ZViode! Law Article 34. Application for setting aside as exclusive recourse

against arbitral award (b) the court finds that:

(i) the subject-matter of the dispute is not capable of settlement by
arbitration under the law of this State; or

(i) the award is in conflict with the public policy of this State
D Model Law Section 36(1)(b)(ii) : if the court finds that:

(i) the subject-matter of the dispute is not capable of settlement by

arbitration under the law of this State; or

(i) the recognition or enforcement of the award would be contrary to the

public policy of this State.



34(1) )] 7

(Arbitrability)

M. Sonarajah

(Public Interest)

Lawrence Boo, ‘Public Policy and Arbitrability’, MITA(P) 010/04/94 January

1995.. p. 2-6.

8l
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2 Donaldson MR

"D

Re An Arbitration Between Hainan Machiney Import and Export

Corparation and Conald & McArthy Pte Ltd.

34
D
31 (4) (b) IAA
DST V. Rakoil “not on the basis of any
particular national Law, but upon same unspecified, and possible ill definded,

internationally accepted principles of Law"
Prakash
“general international trade practice” (lex

mercatoria)

Parsons and Whittmore Overseas V. Société Generale De L'Industrie du Papier
(1974) 508 F. 2d 969 (2d Cir)

2 Deutsche Schabchtbau V. Ras al-khaimah National Oil Co. (1990) | AC 295.

P Ho Hock Lai, ‘Case Comments: Enforcement of Foreign Arbitral Award’, Re An
Arbitration between Hainan Machinery Import and Export Corporation and Donald &
McArthy Re. Ltd., Singapore Jomal of Legal Studies (1996), p. 247.

* Ibid.
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31 4)() IAA

‘possibility that the award did not decide on the real

“

matter in dispute between the parties'

Prakash

4.1.4. (B (Admiralty proceeding)

ABC Company V. Owners of the ship

or Vessel “Q" (Admiralty in Rem no. 251 of 1995)%

Ibid, p. 248.
3B Bruce Harris, Rowan Planterose, and Jonathan Tecks, The Arbitration Act
1996 A Commentary. Published in conjuction with The Chartered Institure of Arbitrations,
Blackwell Science 1996., p. 76-77.
# English Arbitration Act. 1996. Section 11
PHABC Company V. Owners of the ship or Vessel “Q” (Admirlaty in Rem no. 251

of 1995) tested in Section 6 and 7 of the International Arbitration Act (Cap143 A). See at

MITA97



“ " (Charter or Charter party)

(Shipowner)
IAA
IAA
4.1.5. 6
(Article 11(3) @) (Article 13(3))
(Article 14)
(Article 34(2))3
IAA 6
11(3)
11(4)
4.1.6.
10

(the Autonomy of parties’ will)

3

** Yearbook of UNCITRAL 1985. vol XVI p. 112-113.
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197637

4.1.7. 16(3)

16
competence-
competence

D 16(3)

UNCITRAL Arbitration Rules 1976, Article 5: If the parties have not previously
agreed on the number of arbitrators (i.e. one or three), and if within fifteen days after the
receipt by the respondant of the notice of arbitration the parties have not agreed that
there shall be only one arbitrator, three arbitrators shall be appointed.

3B Rules of the Arbitration of the International Chamber of Commerce 1998.

P lbid. Yearbook of IINCITRAL 1985. p. 121.

D Model Law Article 16: (3) The arbitral tribunal may rale on a plea referred to in
paragraph (2) of this Article either as a preliminary question or in an award on the merits.
If the arbitral tribunal rules as a preliminary question that it has jurisdiction, any party
may request, within thirty days after having received notice of that ruling, the court
specified in Article 6 to decide the matter, which decision shall be subject to no appeal;
while such a request is pending, the arbitral tribunal may continue the arbitral

proceedings and make an award
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16(2) !

(preliminary question or in an award on the merits.)

16(3)

Section 10

leave of the high court itself (and a refusal to grant leave cannot be
appealed from)
16(3) !
the Sub-Committee Report 38 “The
Committee feels that questions of jurisdiction go to the very basis of the arbitration, and
an aggrieved party must be given an opportunity to appeal if he believes he has strong
grounds....... 8 1? "The Model Law.
however, bars further appeals from the decision fo the initial Court, to ensure that the

appellate process is not abused by parties to frustrate the arbitration agreement.”

(Arbitrability)

«



87

16(1) ' 3) .
? 16(3) 3

(preliminary question) a

(preliminary
guestion)
(preliminary  rules)
IAA
L
4.1.8.
3
4 1bid, Hue Locknie, 398-399.
£ Kanneth WK-Coomaraswamy Tan, . ., ‘Singapore’, International Financial

Law Review Vol: Arbitration Supplement. April 1995., p. 32.

43 Supra note, Yearbook of UNCITRAL 1985, p. 123.

Model Law Article 17: Unless otherwise agreed by the parties, the arbitral
tribunal may, at the request of a party, order any party to take such interim measure of

protection as the arbitral tribunal may consider necessary in respect of the subject-



8

? ection 2(5)4B

4.18.1. section. 12(1)

1953.(Cap10)
IAA
(interim measures)
1953(Capl0)4l  Section 12(1) 1 5H
1 virg

2. (Interrogations)

matter of the dispute. The arbitral tribunal may require any party to provide appropriate

security in connection with such measure.

M |AA Section 12(5): All orders or directions made or given by an arbitral tribunal
in the course of an arbitration shall, by leave of the High Court or a Judge thereof, be
enforceable in the same manner as if they were orders made by a court and, where

leave is so given, judgment may be entered in terms of the order or direction.

4 See Appendix I: the Arbitration Act 1953 (Cap10) : Second Schedules-Matter
in respect of which the Court may make orders

4% Alfonso-Cheo Ang, Kevin Johny-Tan, ‘Singapore’, International Financial Law
Review Vol: Commercial Arbitration Supplement. May 1993.,p. 13-18.,Ibid Kanneth WK-
Coomaraswamy TAN,p.29-32., and Leslie Chew, ‘International Arbitration Act',
International Commercial Litigation. Jul/Aug 1995.p. 16

47 English Arbitration Act 1996 Section 38(3)
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4.
%
5.
6.
7 ®
D
' ?
IAA
8

B English Arbitration Act 1996 Section 38(4), )(6)

H Mareva Injunction

Katran Shipping Co . Ltd, Kenven Transportation limited
Mareva injunction ”
Mareva injunction

Anton Pillar Order

B IAA Section 12(6) The High Court or a Judge thereof shall have, for the
purpose of and in relation to an arbitration to which this Part applies, the same power of
making orders in respect of any of the matters set out in subsection (1) as it has for the

purpose of and in relation to an action or matter in the court.

8l Resort Condominiums International Inc. V. Ray Bolwell and Resort

Condominiums (Aus) Pty Ltd (1994) 3 Sin Arb 3



90

17
418.2.
Section 12(2)
Second Schedule 1953 (Capl0)=22
4.18.3.
(Adversarial)
IAA
Section
P See Appendix [: the Arbitration Act 1953 (Capl0) : Second Schedule-Matter in

respect of which the Court may make orders.



2(3)

91

4.1.8.4.
Section12 (4)%

28 53

English Arbitration Act 1996 Section 34(2)g

S 1AA Section 12(4): Without prejudice to the application of Article 28 of the
Model Law, an arbitral tribunal, in deciding the dispute that is the subject of the

arbitral proceedings -

(@ may award any remedy or relief that could have been ordered by the
High Court if the dispute had been the subject of civil proceedings in that

Court;

(b) may award interest (including interest on a compound basis) on the

whole or any part of any sum which ~

(i) is awarded to any party, for the whole or any part of the period

up to the date of the award; or

(i) is in issue in the arbitral proceedings but is paid before the
date of the award, for the whole or any part of the period up to

the date of payment.

% Model Law Article 28 Rules applicable to substance of dispute
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(1) The arbitral tribunal shall decide the dispute in accordance with such rules of
law as are chosen by the parties as applicable to the substance of the dispute.
Any designation of the law or legal system of a given State shall be construed,
unless otherwise expressed, as directly referring to the substantive law of that

State and not to its conflict of laws rules.

(2) Failing any designation by the parties, the arbitral tribunal shall apply the law

determined by the conflict of laws rules which it considers applicable.

(3) The arbitral tribunal shall decide ex aequo et bono or as amiable

compositeur only if the parties have expressly authorised it to do so.

(4) all cases, the arbitral tribunal shall decide in accordance with the terms of
the contract and shall take into account the usages of the trade applicable to the

transaction.

% The English Arbirtion Act 1996 Section 48 :
(1) The parties are free on the powers exercisble by the arbitral tribunal
an regards remedies.
(2) Unless otherwise agreed by the parties, the tribunal has the following
powers.
(3) The tribunal may make a declaration as to any matter to be
determined in the proceedings.
(4) The tribunal may order the payment of a sum of money, in any
currency.
(5) The tribunal has the same powers as the court-
(a) to order a party to do or refrain from doing anything;
(b) to order specific performance of a contract (other han a

contract relating to land);
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IAA Section 12(4)(b)

(the whole of the )

127

4.1.85.

2760

(c) to order the rectification, setting aside or cancellatioon of a
deed or other document.
5 The English Arbirtion Act 1996 Section 49(3)
53 ondon, Shatham and Dover Railways Co. V. South Easthem Railway Co.
(1893) AC. 429 1950 19a
M Bruce Harris 1Rowan Planterose and Jonathan Tecks, the Arbitration Act 1996
A Commentary. Blackwell Science 1996, p. 194-195.

@ Model Law Article 27 Court assistance in taking evidence



94

1953 (Capl0)al

IAA Section 13 and 14&

Section 13 (@ writ of
subpoena ad testificandum)
(a writ of subpoena duces tecum)

Section 14 ?

4.1.9. (Conciliation Proceedings)

6lthe Arbitration Act 1953 (Capl0) Section 14, 26.

& |AA Section 13, 14.

63 See Alexander Bevan, “Alternative Dispute Resolution" 11992 Sweet &
Maxwell, p.15.; Henry Brown & Arthur Marriot, “ADR Principles and Practice". 1993
Sweet & Maxwell, p. 108. and Lim Lan Yuan, “ADR- a case for Singapore “m1994 6

S.Ac.L.J. 47,
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IAA “make provision for the

conduct of international commercial arbitration.... and conciliation proceedings......"

Section 16 SIAC

” Section 16(1)

&
1 (Consensual):
2. (Conciliator):
IAA.
3. (Authority):
4. (Objective is Settlement):
5. (Confidentiality):

(Confidentiality Agreement)
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(Stay of Court Proceedings)
&

Section 17 IAA

4.1.10. ' (Award by consent)

& See Walford V. Miles 11992 AC 12; Hooper Baillie Associated Ltd V Natcon
Group Pty Ltd (1992) 28 NSWLR 194 ®AWA Ltd V Deloitte Haskins & Sells (1992) 2
SinArb 3.

8 Section 16(3)

67 Section 17



97

Section 18 IAA
? ? 5¢]
30
30(1) ®
2
Section 19 IAA 51
66(1) \% New York
Convention 1 30
Article 34.1 of UNCITRAL Arbitration Rules 1976 0
4.1.11.
2
Section

@8 Model Law Article 30

® Model Law Article 30(1) If, during arbitral proceedings, the parties settle the
dispute, the arbitral tribunal shall terminate the proceedings and, if requested by the
parties and not objected to by the arbitral tribunal, record the settlement in the form of
an arbitral award on agreed terms.

T UNCITRAL Arbitration Rules 1976 Article 34.1.: If, before the award is made,
the parties agree on a settlement of the dispute, the arbitral tribunal shall either issue an
order for the termination of the arbitral proceedings or, if requested by both parties and
accepted by the tribunal, record the settlement in the form of an arbitral award on

agreed terms. The tribunal is not obliged to give reasons for such an award.



19

New York Convention 1953.

3
4.1.11.1.
Section 19
1953.
41.11.2.
36 IAA
Convention73
IAA
Act. 1986

3

the Arbitration (Foreign Awards) Act 1986

71 Section 19

98

IAA
n
1953 (Capl0)22
35
New York
the Arbitration (Foreign Awards)
Section 2-4, 6-9 Section 27-33

the Arbitration Act. 1953 (Cap 10) Section 20: An award on an arbitration

agreement may, by leave of the court or a judge thereof, be enforced in the same

manner as a judgment or order to the same effect and where leave is so given,

judgment may be entered in terms of the award.

73See Appendix II: International Arbitraion Act 1994 Second Schedule
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(Concept of

Reciprocity) November 19,1986

A

4.1.12.

1953 (Capl0) Section 29

8% Is)

4.1.13.

Section 21

(Registrar)

(SIAC)

7 Supra note, Kanneth WK-Coomaraswamy TAN, p. 29-32.
5 Order 42 Rules 12 of the Rules of the Supreme Court GN  274/70 1990 ed.

B The Arbitration Act 1953 (Cap10) Section 30(1)
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'1 ! y L]
H
v
AC
4.1.14. B
Section 22 23
4.1.15.
34
34(2) 2
IAA Section 24
4.1.16. D

77 English Arbitration Act 1996 Section 60,61.
78IAA Section 22,23

P IAA Section 25 Liability of Arbitrator
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(economic loss)

The
European Users3 Council of the London Court of International Arbitration
1987
0
« ?
a
m , 1 1’
2,
2 2540, ;
: 142-143.

a 145.
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I «
(Quasi-judicial capacity) &

Section 25 IAA

4.2, ? (the Legal Professional Act.. 1997 (Cap161))

(Rules of Court)

Sutcliffe V. Thakarah (1974) AC 127; Arenson V. Areson & Casson Bechman,
Rutley & Co (1977) AC 405.
& lbid, Hsu locknie, p. 402
3 English Arbitration Act 1996. Section 29.;(1) An arbitrator is not liable for
anything done or omitted in the discharge or purported discharge of his functions as

arbitrator unless the act oromission is shown to have been in bad faith.
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Capio
&b
The Legal Profession Act (Cap 161) b Section 34 A
1992
’ &
?
the Legal Profession Act
(Cap 161) ( LPA)
Section 29(1) 30(1) LPA Section 32(1) 33(1) Cap
161 ,1990 Section 32(1) 33(1) &

&Turner (East Asia) Pte Ltd V. Builder Federal (HK) Ltd&AnorJ 1988 2
MLJ 280

& Ibid, Ang Alfonso 13-16., and R Rajsingam 1p. 24-26.

& “Section 32(1) Subject to this part, no person shall practise as an advocte and
solicitor or do any act as an advocate or a solicitor unless his name is on the roll and he
hs in force a practising certificate and a person who is not so qualified is referred to in
this Act as an unauthorised person.

Sections 33(1) any unauthorised person who:

1 acts as an advocate or solicitor or agent for any party to proceedings or as

such advocate, solicitor or agent sues out any writ, sSuUmmons or process,
carries on, solicits or defends any action, suit or other proceedings in the

name of any other person or in his own name in any of the courts in
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1 (advocates)
(solicitor) advocates solicitor
! 2
L (
N
2. /
! 2 D&P
(advocates) (solicitor)
Capio

Singapore or draws or prepares any document or instrument relating to any
proceeding in the courts in Singapore; or

2. Shall be guilty of an offence and shall be liable on conviction to a fine not
exceeding $1,000 or to imprisonment for a term not exceeding six months or

to boths."



43.

431

1953

105

1996

1994
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(Conciliation Proceedings)

(Confrontation)

(Relationship and Compromise)

SIAC
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1AA 1995 ( Figure 1 60-61.)

mini-trial

SINGAPORE BUNKER CLAIMS PROCEDURE - "SBC Term"

1985

4.3.2.

1

19859

AC SMC

8 See www.siac.org.sg/sbcterm.htm.
& Philip Chan,”Arbitration in Construction Disputes", in
WWW.lawg azette.com.sg/2000-1/jan00.23. htm.
0
43. , 2543, 27-28. Economic Plan 1985 of

Singapore.


http://www.siac.org.sg/sbcterm.htm
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1" SIAC

SIAC

2)

a1
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