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762/2504
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40
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123412493
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76212504 « g

229

1042-1043/2520

177

15



46

«

181

«

135,



182

«

300

100,000
100,000

1 , ! ,
461-462.



20,000

1.1.3

42

1744/2499)

10,000

»



«

15412480

187

114

42

42

15

1322/2511

184

187



«

- 2527),

I

12.1

183

57-58.

185

«

3587/2525)

3582/2525)

«

2531, 4



182

186



2532),

«

6-11.

«

I 7



825/2508)

20

619/2510)

2515

326/2522)

18:



1.2.2

182

183

89



190

15

52/2529
13

«

172

(arraignment)



(settlement of issues)

¥ 2
"3,
( 174, 176)
15
1
401-403.
2 ]

2531), 63,

191



192

172

176

123

46

, ( ; ) 2524),



, 2525),

160.

1(



13

131

6:3/2480
U

©2523),

750.

84



3

2 (

- 2521),

188-189.

183



IT 6

" (he who
asserts a matter must prove it) 1

(negligence) (damage)
(contributory negligence)

rf 3

«

1 G.D.Nokes, An introduction to Evidence, p.462.

2 G.D.Nokes, An introduction to Evidence, p.463.

3 Zelman Cowen and P.B. Carter, Essays on the lawot Evidence,
(Oxford: the Clarendon Press, 1956), p. 242.

4 J.6.M. Tyas, Law of Torts, (London: Macdonald and Evans,
1977), p. 79.
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Kelly VWRN. Contracting Ltd. (1968)

mi
2 [ Cook V Lewis (1952)]
2 2 [ Power V.
Bedford Motor Co.,Ltd.(1959)]
(joint

tortfeasors) (Vicarious
Liability) 1

(negligence case)

1 R.F.V. Heuston, Salmond on the Law of Torts, p.303.
2 William T. Fryer, Selected Writings on the Law of Evidence
and Trial, (St. Paul Minn: West Publishing Co.,1957), p. 997.
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3

(the contributory negligence of the plaintiff) 1

(high standard

proof)

(some courts)

[ Hawkins

V. Pittshurgh Ry. (1941)] 2

281

1 Edward . Cleary, Mccormick's Handbook of the Law of Evidence,

2 Fowler V. Harper and Fleming James, The Law of Torts, (Boston:

Little Brown and Company, 1956), p.164-165.
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A B
' B (nervous shock)
B
2)
(strict proof)
1
(unlawful)
(culpable)
(standard of care) { (circumstanas)
2

1 EJ. Cohn, Manual of German Law, vol.ll (London: the
British Institute of International and Comparative raw, 1971), pp.

221,
2 Norbert Horn, Hein Kotz and Hans G.leser, German Private and

Commercial Law: An Introduction, (Oxford: the Clarendon Press, 1982),
p. 152,



(Presumption of Fact)

2)C

(Presumption of Law)

2
(irrebuttalbe presumption)
(rebuttable presumption)
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r 14, 16, 65
60, 64, 73

«

« «

«

« «

«
«
n n 1 n
« « «
«

«

« 1

«

6, 17, 422, 437, 565, 802, 1369



422 437

437 "

437
1364

(responsabitite du fait des chose)

(pouvoir de direction et de controle)

437



53

fl

437

420

(instrumentality) 420

437 1
420
437
437

437

437



437 ,

420
437 1
26812476
82812490 )
437
559/2500
1 345/2482, 828/2490

) 1199/2493
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431

84
431
144412515
437
431
1091/2523
437
2411 30 59
437

2477 5 6



420

431

422

422

422

437

206

. 2411
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1169-1170/2509

1085/2510

1466/2517

2961/2524

30-50

422



1169-1170/2509

422 823(2)

Common Law

, 2528), 173-174,
2 823 (2) "The Same obligation

Is placed upon a person who infringes a statute intened for the protection
of others. It, according to the provisions of the statute, an infringement
of this is possible even without fault, the duty to make compensation

arises only in the event of fault"



(shift burden of proof)

1 ,
©2525),

1

383/2497
3

448

25-26.

20y
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84(2)

1) (Presumption of Fact)
(Presumption of Law)
84(2)



84(1)

Res Ipsa Loquitur



21

1
Res Ipsa Loquitur
2
Res Ipsa
Loquitur
3
[ Ellor V.Selfridge &Co,
Ltd. (1939)]
4
1 . , 68-69.
2 ,
, 231,
3 ;" " 295

4 JA. Jolowicz, T.Ellis Lewis and DM. Harris, Winfield and
Jolowicz on Tort, pp. 75-76.
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Res lpsa Loquitur ] |

(1) (control)

«

1 J.A. Jolowicz, T.Ellis Lewis and DM. Harris, wilfield and
Jolowicz on Tort, p.74; R.F.V. Heuston, Salmond on the Law of Torts,
p.307; Philip .James, General Principles of the Law of Torts, p.80;
Kenneth Smith and Denis J.Keenan, English Law, p.351; J.G.M.Tyas,
Law of Torts, p.70; AM, Dugdale and K.M.Stanton, Professional
Negligence, (London: Butterworths, 1982), p. 229.

2 AL. Armitage, Cleck & Lindsell on Torts, (London: Sweet
and Maxwell, 1969), p. 569.
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Res Ipsa Loquitur " M (rule of Law) 1

Res Ipsa Loquitur

[ Pearson V. North Western Gas Board

(1968)]
om
[ Woods V. Duncan (1946)] 2 Barkway V. South
Wales Transport Co.,Ltd. (1950)

Res Ipsa Loquitur 3

Res Ipsa Loquitur

(1)
(the event must be of a kind which ordinarily does not
occur in the absence of someone's negligence)
2) u
(it must be caused by an agency or instrumentality within the

1 P.A. Landon, Pollock's Law of Torts, p. 342.
2 Sir Arthur Underhill, A summary of the Law of Torts, p.206.
3 John Munkman, Employer's Liability AT Common Law, pp.70-72,



15

exclusive control of the defendant)
(3) ! |
(it must not have been due to any voluntary action
or contribution on the part of the plaintiff) 1

Res Ipsa Loquitur
Scott V. London and St. Katherine Docks Company (1865)

Plum V. Richmond (233 N.Y.285)

Sweeney V. Erving
(1913)  "Res Ipsa Loquitur

1 William L.Prosser, Law of Torts, p. 218.
2 James H.Donaldson, Casualty Claim Practice, p.416.
3 James H.Donaldson, Casualty Claim Practice, p.416.
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(Circumstantial evidence of negligence)
(direct evidence) Res Ipsa
Loquitur 1

Res Ipsa Loquitur 2

Res Ipsa Loquitur

132 ,

174 3

1 Fowler V. Harper and Fleming James, The Law of Torts, p. 1100.
2 849/2490 !

3 174
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& 183 1
1 |
(
176)
Common  Law
burden of proof burden of producing evidence  burden of
persuasion
production burden
)
2
1 174

2 GD. Nokes, op.cit, pp. 461-464.



case)

1 Ibid; p. 462,

2,000

2

1
(establish a



>0

(presumption of innocence)

@)

(circum stantial evidence)
(basis)
(production burden)
(rational basis of human beings)
(sumed up)

«

(adducing evidence)

(In criminal proceeding also

1 Ibid; p.235.



the facts in issue depend indirectly upon the substaatire Law. They
depend directly, however, upon any relevant presumption and the
allegations in the change or indictment.) 1

persuasion burden

burden of proof production burden
!
2
burden of proof persuasion
burden burden of proof production
burden persuasion burden
« burden of proof adducing
evidence 3 persuasion burden

1 G.D.Nokes, op.cit;p. 465.
2 Fleming James, Jr; op.cit; pp. 246-249.
3
burden of proof adducing

evidence persuasion burden



per: ision burden

production hurden
(state of evidence)

) 1

(1) (allocates persuasion burden)

persuasion burden
(verdict)

1Fleming James, Jr; op.cit; pp. 247-249.



1.3.3

176)

«



(rebuttable presumption)

(inrebuttable presumption)

2527), 463,

1

46

437

10-15,



224

431

46

84 (fi 828/2490) 1

46

46

1 | 1 10-15,
465,



belief)

>25

41

1.4 (Standard of proof)

" " (belief)

(degree of

(prove beyond reasonable doubt)
(presumption of innocence)
221 "



6 ' « Al
“"preponde rance
of the evidence" “greater weight"
" (probable truth)
1
preponderance of the
evidence prove beyond reasonable doubt

46

1 Jr.Fleming James, civil Procedure (Boston Brown and Company,
1965), pp. 250-251.
2 " (4 1
0 2521),  20-23.



(wicked) (gross)
« (Kenny 122, 123, Harris 21, 198 Archbold, ed.30,
903)

«

59
« 420
420

«

420



281312528

13 2531



41

«
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46



2509),

2.1

26-29.

230

nr.

46

172



*39(4)

553/2484)

2019/2492)

( 559/2484)

168/2489)

( 671/2483)

231



(Autrefois acquit)
(Autrefois convict)

(privy)

1Phipsonl Manual of Law of Evidence,8th Edition, p. 222.

2Yy.

36



8 193 3 (d)

indictment information
"1
(privy) 964/2507
[
46
46
I
2

1 Richardson on Evidence,8th Edition, p. 265.



ron

186(5),
(6), 227

(174, 227) 1
(1)
5 1000/2505)
4
( 4949/2528)

1 , , 145,



235

(2) ’ 1 |
( 261/2488)
« 46
« ( 960/2510)
3)
an W ( 875/2492
1104-1105/2501)
( 1948/2520)
( 1104-1105/2501)
2
( 1740/2493, 156/2494,
789/2498)
(4)

(
928/2507, 167412512, 196/2516)



( 1104-1105/2501)

Q)
( 789/2498, 1229/2498,
992-993/2508, 1102/2508, 326/2515,
746/2518)
L
( 1544/2520)
(6)
! 36/2501  650/2507
4
145
15 ( 454/2508,
2061/2517, 53312521,
14682521, 1601-1603/2529)
( 1134-1135/2509, 2685/2518,

914/2520)



' ( 1235/2481,
273112522)

2334/2526)

( 2713/2525)
( 2769, 2770/2523)
( 94212520, 1946/2520, 1952/2520,
53312521, 325912522, 3267/2526, 620012531, 778/2532)

« ( 1552/2524)

(8) 46

( 2036/2524)9

( 1997/2524, 838/2526, 2806/2526, 778/2532)
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(beyond
a reasonable doubt)

Hill
V. Clifford 1 «
Hollington v. Hewthorn 2 Lord Goddard '

11907, 2 ch. 236 , " 32,
2 1943, K.B. 587 , , 32.
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Model Code of Evidence American Law
Institute . 1942 52
crime misdemeanour
11
.. 1945
Evidence Act 1929 34 (a)
(Supreme Court)
1] 2

( 1131/24822

1 Zelman Cowen, P.B. Carter, Essays on the Law of Evidence,
1956, p. 119, 202.

2 Zelman Cowen, P.B. Carter, Essays on the Law of Evidence,
p. 203.
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an 46

121

46

38-39.
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245(1),
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2.2

2.3

4

155212524

186(9)

46
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