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# # 6086554234 : MAJOR LAWS
KEYWORD: Analogy, Juristic Method, Legal gaps

Kornkamon Prasertsak : Legal problems of analogy. Advisor: Prof. Dr. Sanunkorn Sotthibandhu, Dr.Jur

In enacting legislation to cover all social activities, it is considered to be extremely difficult. In the
Civil Law System, there are legal gaps in the law when the lawyers are unable to find the provisions of written law to
apply to the fact. With the duty of the judges in the case judgment, they cannot deny the decision by claiming that
there are no legal provisions to enforce the case, or the legal provisions to be enforced are ambiguous or incomplete.
Therefore, the juristic methods in the legal system play a supporting role for the lawyers to apply the law and find the
solutions. So, this thesis is focused on the use of the juristic method of analogy to fulfill the legal gaps in the Thai legal
system. Moreover, the provisions and principles of the Italian Republic, the Federal Republic of Germany, and the Swiss

Federal Republic were considered as examples.

The study showed that an analogy is applied to the case for equality and justice. If the same or
similar cases are not considered based on the same law, injustice will arise. However, in the Thai legal system, an
analogy is not yet an obvious process. The analysis found that an analogy is a juristic method under Section 4, paragraph
two of the Thailand Civil and Commercial Code, in which the aforementioned section can be applied to all branches of
law. When considering the application of analogy for branches of law, it is necessary to consider the principles and
specific characteristics of private law and public law. Furthermore, with a detail study in the application of analogy,
according to types of provisions of the written law in the Thailand Civil and Commercial Code, there are some
observations and cautions in the further application of analogy with types of provisions of the written law. Nevertheless,
the application of analogy must concern the facts that occurred in the case, as an important factor in determining the

legal gaps fulfillment.

According to studies conducted in this thesis, two aspects are suggested: recommendations on the
theoretical understanding of the juristic method of analogy in the Thai legal system and recommendations on how to
apply an analogy in the Thai legal system. The recommendations resulted in a better application of the juristic method
of analogy that more conformable to the principles and scopes. Thus, it is expected that this study will benefit the

judicial process of Thailand in applying analogy to bring justice for cases under juristic methods in the legal system.

Field of Study: Laws Student's Signature

Academic Year: 2020 AdVisor's Signature .......coeveeeneuens
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s33uwR Tnedniafangfinasaluiandiviadas” wie “If a case cannot be solved either by
the text or the natural sense of a written provision, recourse shall be had to similar
cases expressly provided for in other provisions of the law and to principles of
analogous provisions. If the case still remains in doubt, it shall be decided according

to the principles of natural law, taking into careful consideration all the

circumstances of the case.”
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statute, the practical solutions adopted by the courts are based either upon an
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extensive interpretation of legal provisions or contractual clauses, or upon their

application by analogy, or upon the general principles of law”

wonanil lunquiuszmevnivansnilaniimsundaaAtanisldnisiieudesngmne
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fullegnavainvane ' 1y audszalanguungunsvesUsenag a.a. 1852 (Peruvian
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AaNEAAITY Lazany nannguuieiialy” %38 “Judges may not suspend or refuse the
administration of justice by reason of lacunae, obscurities or inadequacies in the legal

provisions; in such cases, they shall decide having regard : 1. to the spirit of the law ;

2. to other provisions relating to analogous cases ; and 3. to the general principles of

Uszaangvanewngvaalsemalisniy a.a. 1889 (Paraguayan Civil Code (1889))
Wn31 16 Yayelan “nindeymimaunaldaunsagnindulaniudisnysnsoniuainugs
minevesngnEatednualsnys masnauszdondulunmdnidegluundygfngraned
AdneAdsfu wagmnaRdsnadufiasdveg Idndunuvdnnguaneimll fwnfiaisanda
anmmjl,l,‘w'ﬂﬂﬁ” %38 “If a civil question cannot be solved either by the letter or by
the spirit of the written law, recourse shall be had to principles contained in
analogous provisions; and if the case still remains doubtful, it shall be decided
according to the general principles of law, account being taken of the circumstances

of the case.”

164

Bin Cheng, General Principles of Law as Applied by International Courts and Tribunals, 3 ed.

(Cambridge: Cambridge University Press, 1994)., pp. 400-408.
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Uszalang)nungunevealseinagIndy a.A. 1893 (Uruguayan Civil Code (1893))
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question arises, which cannot be solved by either the letter or the spirit of the law
governing the matter, recourse shall be had to principles underlying analogous
provisions, and if the case still remains doubtful, it shall be decided according to the
general principles of law and the most widely accepted doctrine, account being

taken of the circumstances of the case.”
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accordance with analogy, custom and the general principles of law.”
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dispute cannot be decided by reference to an express provision of the law,
provisions governing similar cases or analogous matters shall be taken into

consideration; and if the case still remains in doubt, it shall be decided in

a

accordance with the general principles of law.” LLawiamﬁﬂﬂ'ﬁﬁ'iyjiﬁmﬂizmaﬂgﬁm&
wiaduunlnal tnednnslduszanangansunisvesussmaniugioan atiul a.a. 1942
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wa |1

AUl A.A. 1942 11851 4 Tgfadn “Welufiuntygianizinizaamianguunenusulsle

A7)

LY

yzfosuNUygRnguineNlgiiduiuARDE1LAeINUNIBLIaIAR1EAGINULINDITAN LAz

a o @ A Y] 9 Y Y] ) - . -
mnandenuluinasdesy liusuldnannguuienily” vSe “When there is no specific
legislative provision applicable, provisions governing similar case or analogous

matters shall be taken into consideration; and, if doubt still remains, the general
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Article 1 “The Law must be applied in all cases which come within the letter or the spirit of any of
its provisions.

Where no provision is applicable, the judge shall decide according to the existing Customary Law
and, in default thereof, according to rules which he would lay down if he had himself to act as legislator.

Herein he must be guided by approved legal doctrine and case-law.”
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Article 6 “When there is no provision exactly applicable to the point at issue, the custom of the
place shall be applied, and, in the absence thereof, the general principles of law”
#2 Provisions on the Publication, Interpretation, and Application of the Law in General (1865)
Article 3 “Whenever a case cannot be decided on the basis of precise provision of the written law,

recourse shall be had to provisions governing similar and analogous cases or matters; if the case still remains

doubtful, it shall be decided according to the general principles of law.”
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“The law must be applied in all cases which come within the letter or the

spirit of any of its provisions.

Where no provision is applicable the case shall be decided according to the

local custom.

If there is no such custom, the case shall be decided by analogy to the
provision most nearly applicable, and, in default of such provision, by the general

principles of law.”?®
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