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# # 6280113234 : MAJOR LAWS

KEYWORD: Accessory after the fact, Assistance receiver, Providing shelter
Chavanit Bootdee : Criminal Liability In Assisting A Criminal Offender Under Section 189 Of
The Criminal Code Of Thailand. Advisor: Pramote Sermsilatham, Ph.D.

The objective of this thesis is to explore the appropriate rules for prescribing criminal liability
for a person who assists the culprit after the crime has been committed (accessory-after-the-fact), by
providing shelter to and covering up the culprit. The author aims to study concepts and theories relating
to the accessory-after-the-fact, as well as Thai law and foreign law relating to the offence of providing
shelter to and covering up the culprit, in order to analyze and compare the rules for prescribing criminal

liability and penalty.

As the assistance-receiver component in section 189 of the Criminal Code includes both the
“accused” and the “culprit”, there are some inconsistencies in the application of the law in the case
where the assistance had been given to an accused who was later exonerated by the court. The
Supreme Court precedent is that the person who assisted the accused in this case is not guilty under
section 189, which contradicts the views of many criminal law scholars who see that such precedent is
not according to the wording of the statute. After having been studied, although being a specific offence,
assisting the culprit in this manner relates to the principal offence the criminal liability must arise only
if the offence has really been committed, and the penalty must not exceed the penalty for the principal

offence.

Therefore, this thesis proposes a change to section 189 of the Criminal Code the assistance-
receiver should be limited to the “culprit”, to conform to the sheltering and covering up theory that
the principal offence must really have been committed, and to avoid the problem where an assistance
had been given to the accused who was later exonerated. In addition, penalty for the person who

assisted the culprit should not exceed the penalty of the culprit receiving the assistance.

Field of Study: Laws Student's Signature .........ccccoeeveeiennee

Academic Year: 2021 Advisor's Signature .......ccccoeveeeenncnne
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n. {NsEyANURAlATS

% '
v Y =

nslaruningvenzianuiadaudrAgmszilugansduininlignis
firsandidnieadestunanseiianufiaussnndu nsdiiauRndunssiadiasyaaa
earuien anumnevesinssiaruAntulsidudeu na1ifie niansgvianuRinenggu
Tagrunilafissauien fiinseiasuasdusznouaufiouazasiionseyiarufindstunoud
ngvunedeyelaliiiuniuiin qﬂﬂaﬁfuﬁa “AnszIANNRAlALRse” UsUsEmanvualliey

Y93 IGNTEYIAINRAL TR ALY fregratu Ussaiang e g leeTiy 1nsT 25

a

* nf 13y, "Mnsuargatuayy” (nendnusduuiyaln n1a 2 nediimans, Snuaedvnguungengy
g AedRans 1 Inedusssuaans, 2514), win 1-2.

* nszendandisssuuseiad, AeSuienguinednuaesgn 21a 1 (nJannavinuas: 8nwilld, 2475), wii 231,

* R WS, "nsuazgauayu," v 3.
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nsdifinsnsgyiauRintuiiyaradusaesruiulusudunsgiiauia Tnesaams
nsnsziuazianun lnefiudazaulddidesfidiulunisnseifomndiduesddsenou
mmﬁﬂmammﬁ?u I Wunisuwlsnuiuyhauazdiu Inedanuiiieteinisnseyinlugiu
vesaudy o umsnsgihwesaues’ wazn1sauiiludnreinisnsyiniudesiuturiou
WEevaznIEAUAn® nsdwuiiSnty fnszvhnnuiingiy Ssnsi3endnseyihanuiingas
mmmﬂmmuaaﬂiﬂmuagj TUTEUUNITIMUNUTANANSENAURAYB ILAR UTEANA
fregratu Yssmalneg nsdlfifgnssianufindausansauiuly iSendnssshenn ufingaud
s daiuldanundygAszananguinseig uias 83 Tuvugiunessuungming 1wy
Usemasange #1971 #am3 (Principal) 01918 lunsdifidanumanenfandrtudiedignsed

a a a = 3 1 d%’ =3 29 1 A o 1 % . .
ANURALigIAULRgIrTeRwRdesruIulunla’ na1ife AN @3NS (PI’InCIan Tusguv

5 German Criminal Code, Section 25 (1)

“Whoever commits an offence themselves or through another incurs a penalty as an offender.”

Twuy wannsiny, "WnseiiRa-giunsgvinie’ AnerdnusUigyrdiamansunidudia ausddaians
UNINEIBUTITUANERS, 2531), Wi 13

& whudy @a1v17, "AIUSURANINOIYIVRIFINT ﬁﬂmLawwzﬂszﬁﬁamsagéuﬂuﬁLﬁmm&g" (AnendinusU3gan
TRmansumdaudin, a1vngvaieea AngRmans WInedusssurans, 2557), win 17-18.

? R 1Sy, "dnsuazgaduay," wih 19-20.
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ngrangAeNNauasd (Common Law System) lailaldianizlunsdivesnisnsevimiuiia
ufunudgesrutuly ndlfasonsyyianuRaiissauiedfisandn dan1s (Principal)

\wuiy GauanaaiussuungrunevesUsewmeing

2.1.1.2 #32n5291AUEA (Accomplice)
defiansantedinisnssieuRanisegntiu yaraladugnseyinnnnuiinuda des

firsasenindiyanalaiidudsiunssiauintng dsaunseyinaauiie (Accomplice)

Y

& a ! ¥ -] a o (% = ¥ CY
NI09713L3UNIYNTENIANNKNAFINUITDY (Secondary Party) ioiauvayu (Accessory)
yanaUsznvillaediulngidnlalaegluninme lildadonsevinanuiinies Auvuieves
N13971N38AURALTENEE19N TN 9 ABNISYILNRDADNITNTLVINANURAYDIL DY T

annsonvsenUseianeenidunisnelinfianisnssiaiuie wienisatuayunisnseyi

o w

ANURATUAlE ' J5unseyianuinfeserduninuiinegy1vesduludifey (Derivative
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a aAog o 6 =

ANUFURANETuS iUy ARaiatonseyANRAlUTUAUTISUNISY 8mMAR YT IMN T8I
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ANAA U1 EneinanuRansyyANEegIuAUnSNg drunseiiauiadauin

a

Fruldunindae viieagnsgviauiindslilaasiionseyinaiuiin vivbalddausuie §
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¥
I3 o & v .
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anwaziiinusuRANIIOIYLTUNY

2.1.2 UsBLanva9gsaunseinad1alin
Uszinnvesaunszyinnuin envgnudslszinneendu yaradudugneliuaag

4‘ a ‘:l' -] a a U ¥ . .«.:4' v A
duilauagnszihaurasend Gl (Instigator) mutdgyaAliludssiangvungengy

v

W51 84 v3ednUsziannils AouanandigmdsnselianuazaINuignIzitALie

Y

a 1 v d! 1 =
LIYNIT WAUUAYUU (ACC@SSOFy) GI’]JJUS%&J’J&?]{]%N’WEJE]’]ZQ’] 1R 86 WA UIELANY

[

NUATLDYARIL

0 adle a ups, nvane1YIN1ANIlY, ARATIA 7 (NJUMnIUAT: Teyeyay, 2563), w1 406.

' Joshua Dressler, Understanding Criminal Law, 2" ed. (New York: Matthew Bender, 1995), pp. 427-428.

12 joshua Dressler and Stephen P. Garvey, Criminal Law : Cases and Materials, 7 ed. (St. Paul, MN: West

Academic Publishing, 2016), p. 891.
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ANUTURANDIYIVDIYAARTIYILNABENTIINALIAR
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ANUTURAVENETINNTEYIANRAY UL AUTTUUM STl Anedn Ul NsEvinAI1uRe
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Y1 ° a = ay Y] A g
LLaZr}ji'}llﬂi%ﬂqﬁ'ﬂqmmﬂ%ﬂuﬂﬂﬂﬂu 2 3%UU AD

2.1.3.1 S¥UUENIEINANURANLRY?

1 Yo

sruugnsyyneuRanilafel fe svuuiineddildiunulunsnssyiainuiaiy 9

Y

nnauady gnsevimnuin Wneldadadainussinvvesnisiidsinlunisnssianuin

o
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 wuy wanns$ny, "Wnseviiin-gsiunseviniie," v 15.

' ldudy Aanw, "AuSURAN1IeIITeNINTg | Anvlamensaliiniseysaluiifname," v 10-12.
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SPUUKTINNTINANAR Ap seuuninsdyalindsussianvesgnisyiaiuinuay

unsginuineenilunaieyssny waziindninaminisuusssinvvesyanaiiiieiteos

De eXe
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adlnwdnsevianuRnduganiifatuayunanssyharuiia egssemadldszuud fe

UsimAaniusanssausgieesull UseinagUu wavdsemelng

MsinuAANSTURAN I IYIRARSNTEYIANER Wunsivuabiyanafesiy
a QI dl 1 v o % 1 a o 1 L 1 > U a o 4‘
Antudanaulalansyyiaenues winsaldinanlilenananusuRalunsnssivesuanady
(Vicarious Liability) 118421n8A10kanA19AU na1Ae N3tveIn1s5uRnlun1TnIEinves
yAAadu (Vicarious Liability) §¥uRialaifidrunondeativayuliinnisnszinnuiatuas
iigaualiauduiusiiauiugnssianuiawagnisnsgyianuiniulavi lWlureuwaves
Anuduiusaenandunaliyraasessuiialunisnsey zyiriugae ® luraei ;:Ii'amszﬁ’]

AnuRaudlulaastionsevimieaules walldunvinliiinnsnsgianuiRnlaznesunadns

UN95EUUNY YNNG 19U UszimadanguuazUseimaansgeininn Admunlsidnseii
ANURAKAEKHIINNTEINANURAAB T UIMEWNAY Msudslseandnseinanuralags sy
nszvimnuRneanainiueislifivsslevdunin unsgrdesisausulaeuserainlunis
fiansannisnseianuiinfdedinisuialssinvvesnszyinuiauazdsiunseyinauie
senaniu lusasfiszuungminefigeuiundnnsanndeulnudmivgsaunseiaiuin

WU Useimnaaniusaisnsasgieasull Ussinagdu wazUsemalng nswdsiengnziin

ANUAAKAZETINNTEYINANURATAUTEAIAANINENTAMUATE N ETLANF1aTY

1 n3awa @uned, "ausuialunseigvesdld” Anenlinususyyrlfmansumdngn aalylaaans

Tudinine e, JnansaluvnIng sy, 2527), v 15.
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1%
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e
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UssinnvasyTiunseininegadaauwasiiunimunlvaangeulnul 3

1 Wae ygyadninia, ndnnguanga1g), RUWAI 5 (nNFunnuuAs: Jeyeyey, 2551), wi 112-113.

T iy wanmssny, "gnsevinAn-fsmnseyinie," vt 28-32.
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szuvfinsuUsuenyUszanvesinsssinuiauas fatuayunisnseyianuiialiil
Usgloriflumafiansansnndnidesaindmuslflnweesatuayunisnseyiaaiiamiifu
AnsEANNRnvTeRInTg
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U
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UNUINTBANINENTEYINANURANTEAINTT AIUUNITAINUAAIINTURAKAENITAIIUALNY
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3. szuuiwenmsatuayuseniduanuiadngiunilesnemn
sruuiwengadvayueandunnuiiasimin 1935adnvyraanidiulunisnseyi
a = ' [ £ o a ! LY ! IS 4
ANuRaadowIndudnseianuinauazguuansteiueanly wu Tunsdvesnislinig

aruayunenaanIsnseyhenuRadniin1sUyaiRgiuanuialisimin

v g9

'8 pierre Bouzat, Traité De Droit Pénal Et De Criminologie Tome 1 Droit Pénal Général (1963), p. 619.
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4. szuuiifennisatvayulumeiiulne
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Complicity)
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A7}

¥ \Resives Jauwalan, Aefunengvingeig A1 1LEy 2, ANNASI 11 (NJWVnanuas: njeaeuiuaas,

2562), i 215-236.
2 George P. Fletcher, Rethinking Criminal Law (Boston: Little, Brown, 1978), p. 656.
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(Causation Theory of Complicity)
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*8 Japanese Criminal Code, Section 103

“A person who harbors or enables the escape of another person who has either committed a crime
punishable with a fine or greater punishment or has escaped from confinement shall be punished by imprisonment
with work for not more than 2 years or a fine of not more than 200,000 yen.”

% French Criminal Code, Section 434-6 subsection 1

“Providing the person who is the author or accomplice of a crime or an act of terrorism punishable by at
least ten years' imprisonment with accommodation, a place of retirement, subsidies, means of existence or any

other means of avoiding search or arrest is punishable by three years' imprisonment and a fine of 45,000 euros. The
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penalties are increased to five years' imprisonment and a fine of 75,000 euros when the offense is committed in
the usual way.”

% Japanese Criminal Code, Section 104

“A person who suppresses, damages, counterfeits or alters evidence relating to a criminal case of another
person, or who uses counterfeit or altered evidence, shall be punished by imprisonment with work for not more

than 2 years or a fine of not more than 200,000 yen.”
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LA s W o < s 9
HNBTAYDT IIULEIAN, NYNUIYBININIAAIINNG LA 2, iU 25-26.

2 Ellen S. Podgor et al., Criminal Law : Concepts and Practice, 4™ ed. (North Carolina: Carolina Academic

Press, 2018), p. 520.
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? Ibid., 521.

* The United States Code, Title 18, Section 2 (a)

“Whoever commits an offense against the United States or aids, abets, counsels, commands, induces or
procures its commission, is punishable as a principal.”

5 Joshua Dressler, Criminal Law, 3™ ed. (St. Paul, MN: West Academic, 2015), p. 230.

® Wayne R. LaFave, Criminal Law, 5" ed. (St. Paul, Minn: West, 2010), p. 757.
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" The United States Code, Title 18, Section 3

“Whoever, knowing that an offense against the United States has been committed, receives, relieves,
comforts, or assists the offender in order to hinder or prevent his apprehension, trial or punishment, is an accessory
after the fact.

Except as otherwise expressly provided by any Act of Congress, an accessory after the fact shall be
imprisoned not more than one-half the maximum term of imprisonment or (notwithstanding Section 3571) fined
not more than one-half the maximum fine prescribed for the punishment of the principal, or both; or if the principal

is punishable by life imprisonment or death, the accessory shall be imprisoned not more than 15 years.”
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8 Perkins, R. M., "Parties to Crime," University of Pennsylvania Law Review and American Law Register:

581-623.
° LaFave, W. R., Criminal Law, p. 753.
10 Staten v. State, 519 So.2d 622 (Fla. 1988)
! Donald v. State 722 So.2d 177 (Fla.1998)
12 LaFave, W. R, Criminal Law, p. 755.
13 State v. Collins, 329 S.C. 23 (S.C. 1998)
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% Podgor, E. S. et al., Criminal Law : Concepts and Practice, p. 521.

15 Satterfield v. State, 252 Ark. 747 (Ark. 1972)

16 LaFave, W. R, Criminal Law, p. 755.
7 Bush v. State, 359 So.2d 556 (Fla. 4th DCA 1978)
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1 a

Aldeedinsiidiney nieAd United States v. Nystrom?” giemededdetiinneuninay

'8 LaFave, W. R, Criminal Law, p. 753.

' Baker v. State, 184 Tenn. 503 (Tenn. 1947)

20 Harrel v. State, 39 Miss. 702 (1861)

2 Little v. United States, 709 A.2d 708 (D.C. 1998)

22 United States v. Nystrom, 39 M.J. 698, 704 n. 3 (N.M.C.M.R. 1993)
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Review 25, 3 (1927): 301-302.

2 Wayne R. LaFave and Austin W. Scott Jr., Substantive Criminal Law (St. Paul,Minn: West Publishing,

1986), p. 20.
%0 | aFave, W. R., Criminal Law, pp. 753-754.
*! United States v. Graves, 143 F.3d 1185 (9th Cir. 1998)
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*" Florida Statutes, Section 775.081 Classifications of felonies and misdemeanors.

“(1) Felonies are classified, for the purpose of sentence and for any other purpose specifically provided
by statute, into the following categories:

(@) Capital Felony;

(b) Life Felony;

(c) Felony of the first degree;

(d) Felony of the second degree; and

(e) Felony of the third degree.
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A capital Felony and a life Felony must be so designated by statute. Other felonies are of the particular
degree designated by statute. Any crime declared by statute to be a Felony without specification of degree is of
the third degree, except that this provision shall not affect felonies punishable by life imprisonment for the first
offense.

(2) Misdemeanors are classified, for the purpose of sentence and for any other purpose specifically
provided by statute, into the following categories:

(@)  Misdemeanor of the first degree; and

(b)  Misdemeanor of the second degree.

A misdemeanor is of the particular degree designated by statute. Any crime declared by statute to be a
misdemeanor without specification of degree is of the second degree.

(3) This Section is supplemental to, and is not to be construed to alter, the law of this state establishing
and governing criminal offenses that are divided into degrees by virtue of distinctive elements comprising such
offenses, regardless of whether such law is established by constitutional provision, statute, court rule, or court
decision.”

% Florida Statutes, Section 777.03

“(1) (@Any person not standing in the relation of husband or wife, parent or grandparent, child or
grandchild, brother or sister, by consanguinity or affinity to the offender, who maintains or assists the principal or
an accessory before the fact, or gives the offender any other aid, knowing that the offender had committed a crime
and such crime was a third degree Felony, or had been an accessory thereto before the fact, with the intent that
the offender avoids or escapes detection, arrest, trial, or punishment, is an accessory after the fact.

(b)  Any person who maintains or assists the principal or accessory before the fact, or gives the offender
any other aid, knowing that the offender had committed the offense of child abuse, neglect of a child, aggravated
child abuse, aggravated manslaughter of a child under 18 years of age, or murder of a child under 18 years of age,
or had been an accessory thereto before the fact, with the intent that the offender avoids or escapes detection,
arrest, trial, or punishment, is an accessory after the fact unless the court finds that the person is a victim of
domestic violence.

(©)  Any person who maintains or assists the principal or an accessory before the fact, or gives the
offender any other aid, knowing that the offender had committed a crime and such crime was a capital, life, first
degree, or second degree Felony, or had been an accessory thereto before the fact, with the intent that the
offender avoids or escapes detection, arrest, trial, or punishment, is an accessory after the fact.

(2) (@) If the Felony offense committed is a capital Felony, the offense of accessory after the fact is a
Felony of the first degree, punishable as provided in s. 775.082, s. 775.083, or s. 775.084.

(b)  If the Felony offense committed is a life Felony or a Felony of the first degree, the offense of
accessory after the fact is a Felony of the second degree, punishable as provided in s. 775.082, s. 775.083, or s.
775.084.
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(©) If the Felony offense committed is a Felony of the second degree or a Felony of the third degree
ranked in level 3, 4, 5,6,7,8,9, or 10 under s. 921.0022 or s. 921.0023, the offense of accessory after the fact is a
Felony of the third degree, punishable as provided in s. 775.082, s. 775.083, or s. 775.084.

(d)  If the Felony offense committed is a Felony of the third degree ranked in level 1 or level 2 under
s. 921.0022 or s. 921.0023, the offense of accessory after the fact is a misdemeanor of the first degree, punishable
as provided in s. 775.082, s. 775.083, or s. 775.084.”

% Louisiana Revised Statutes Title 14, Section 25 Paragraph 3

“Whoever becomes an accessory after the fact shall be fined not more than five hundred dollars, or
imprisoned, with or without hard labor, for not more than five years, or both; provided that in no case shall his
punishment be greater than one-half of the maximum provided by law for a principal offender.”

4 California Criminal Code, Section 32

“Every person who, after a Felony has been committed, harbors, conceals or aids a principal in

such Felony, with the intent that said principal may avoid or escape from arrest, trial, conviction or punishment,
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having knowledge that said principal has committed such Felony or has been charged with such Felony or convicted
thereof, is an accessory to such Felony.”

4 California Criminal Code, Section 33

“Except in cases where a different punishment is prescribed, an accessory is punishable by a fine not
exceeding five thousand dollars ($5,000), or by imprisonment pursuant to subdivision (h) of Section 1170, or in a
county jail not exceeding one year, or by both such fine and imprisonment.”

% Florida Statutes, Section 777.03
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 The Code of Virginia, Section 18.2-19
% Howard Newcomb Morse, "A Survey of Accessory after the Fact Exemptions," Dickinson Law Review 54,

3 (1949-1952).

% Guy Cumes, "National Characteristics, Fundamental Principles, and History of Criminal Law in Australia,"

in National Criminal Law in a Comparative Legal Context Vol.1.2: Introduction to National Systems Australia, Cote

D'ivoire, Greece, South Korea, eds. Ulrich Sieber, et al. (Berlin: Duncker et Humblot, 2013), pp. 29-30.
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Lﬂ%u@@ﬁmilfgﬁ (Western Australia) tag Lwan15UNATY 2 LUA ﬁ@ E)@ﬂLG]ﬁL'gEJULLF"IﬁVI@aLWl%
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a g 2 v ° A = Y &9 vo 1 . . | ) &
YANANLNUNUDINITLUUN NTENIAIUNA FaUanlgAnan Principal Offender 1w LN

2

a s (3

PoaslAs* Sgaiuduaun® Sgnaiisuesansde® sgianeise® 11enlda1an Principal at

43

% Simon Bronitt, "Australia," in The Handbook of Comparative Criminal Law, eds. Kevin Jon Heller and

Markus D. Dubber (California: Stanford Law Books, 2011), p. 50.

4 participation in Crime : Domestic and Comparative Perspectives, eds. Alan Reed and Michael Bohlander

(New York: Routledge, 2016), p. 293.
% Criminal Law Consolidation Act, Section 267
% Criminal Code Act 1899, Section 7
50 Criminal Code Act Compilation Act 1913, Section 7
5! Crime Act 1958, Section 323 and 324
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Uszinvveamailudsiunssvinannuiin ™ wu Ussanangrungeng1vessgigiiag
3 57 U a 58 o [ (3 o (Y < v
wiReawsae®’ wasiginnaisy® Niruananinaansnszyitusneazvensludinig
lugus04 (Principal at second degree) Waziatiuayunoun1sNsEyinAIUEA (Accessory

before the fact) 1dA1NuSURALTUABINUAINTTIUTUAY (Principal at the first degree) §u
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after the fact) AllugsunsyieuiaUssinvmilaguiu widagtu wwifnadsuudasiy

%2 Criminal Code Act 1924, Section 3
%3 Jonathan Clough and Camel Mulhern, Criminal Law (Sydney: Butterworths, 1999), pp. 219-220.
%% Colin Howard, Australian Criminal Law (Melbourne: Law Book, 1965), p. 220.

%% Clough, J. and C. Mulhern, Criminal Law, p. 219.
56 Crimes Act 1900, Section 345 and 346

57 Criminal Law Consolidation Act, Section 267

58 Crime Act 1958, Section 323 and 324

%9 Bronitt, S., "Australia," in The Handbook of Comparative Criminal Law, p. 61.
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A% Sgaiuduaun® Liuususzinangmeag1vesinneisy (Crime Act 1958) A1

Accessory walanszdAgiuiefiunsiliudaivayunendinisnseininuie (Accessory

Y @ [ o

after the fact) lnenaninasin silubaiuauun1endan1snIEyinANuRe (Accessory after

Y 9

the fact) Indninaeisgufeniu Ae AenaINIsnsziAuEn yaratulaYiemaegnseyil

AnuEalaiianu ey gl tunaufeInsEuIUN1SYREITY
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il 3 azAnwivaninaeivesfatduayuniendinisnsgyinanuian1ul sz

nMNIEe113gIAReL3e (Crime Act 1958) daluigisulouuifnveasssuunguununey
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wouaeinvygfeglulssangmnededudinlng® msimuaanuiuRavesialivayuy

AR}

MendamsnszyanuratygRedlununni 2 Imednseyiimiuie (Offenders) dwun 1

€ Howard, C., Australian Criminal Law, p. 220.

5! David Brown et al., Brown, Farrier, Neal, and Weisbrot's Criminal Laws : Materials and Commentary on

Criminal Law and Process of New South Wales, 6™ ed. (Annandale, NSW: The Federation Press, 2015), p. 1179.
%2 Crimes Act 1900, Section 347

6 Criminal Code Act Compilation Act 1913, Section 10
%4 Criminal Code Act 1899, Section 10
% Joachim Dietrich, "The Liability of Accessories under Statute, in Equity, and in Criminal Law: Some

Common Problems and (Perhaps) Common Solutions," Melbourne University Law Review 34, 1 (2010): 106-139.
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“flosnisnszvimaminysznm serious indictable yanaladniugnseiiodians
ns¥AINARYTEAY serious indictable nszvimislalngnuniladnyanenissugu s
floasos nrsAminwIdrldnawin wie nisaslnwianisiulaeiiyanaiuludsiuioniu
nganemSadouddadmsunisnssiniy yanatudnausuianseryiluaaiuinyssam

indictable offence”

U L4

unUyaAdedu wiazldd1dn Accessory witlundninasiindesesaivayy

& o

AYUSININTEYINANURR (Accessory after the fact) Gadlnanineusngil

. NANLNUNAUSUNA

ya o

AI3EzueN TN AT AN URAYBRATUALUA 18T NN TEYIAILRARI
TA59a519A7 5 URAeIYIVRITE LN MINE AN louaD] Jaudseaniunisnszyiidu

[

ALAR (Actus Reus) waztanunnelu (Mens Rea) lnedlsnvazidennsnaluilnail

1. arUsznaun18uen (Actus Reus)

1.1 gnseviiAduiin

2V

AflaouziludaduayuaiendinisnszyhanuRenuuesifesduyaranisuend
WunYIewmaelnsEiANEavse N uunUyejatnvuad the principal offender #3e

PUNYDIRINITIUNITNTEVINANURRA

1.2 N15N5E

va o = o 1 U = 1

nguanelilaveydAdaauteiaeg193sn1snseyinauie Jyafiviiesdn “..nseviing

TalaglanuitednvaneansTuna n1sitesias NMTANINBIINTANNER 938N1Ta9INY...” A

8 Crimes Act 1958, Section 325 (1)

“Where a person (in this Section called the principal offender ) has committed a serious indictable offence
(in this Section called the principal offence ), any other person who, knowing or believing the principal offender to
be guilty of the principal offence or some other serious indictable offence, without lawful authority or reasonable
excuse does any act with the purpose of impeding the apprehension, prosecution, conviction or punishment of the

principal offender shall be guilty of an indictable offence.”
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(positive act) A19819n15n5EYIAINUNTYRAN 1tu A1Idadeves1aluAd R v. Ready and
Manning 1942% efiuszinuluaiin
“Thomas Ready Wag Eva Manning gnna1in1ingiedaniaseddeonsadsn1slunis
Vuviawn Mavis Powell foiia93eiiog1 Thomas Ready tWuinduns@sdneenliun Mavis
Powell Litalwuiasynsuslidnss Felduuzinli Mavis Powell lUnuduwianeuia Eva
Manning Ingn15n5evn983 Thomas Ready #9Uanseazidealigaiun1siunuuang1uia
| . O A A v Y o a ady v v ‘:4' & a
i Mavis Powell %1 fiag Lianfiiimuls Iuiukuidedy uazeeulvilaniudsudatiuan

Y @ [

nsnszvifenaaiieanedisinlsl Thomas Ready slanusidufaivayugiusiuialagll
Sdesiinmsinsodoansiulanseszinshmsiugativayy

Tneaddsnaniluuszifuzesmadu fatuayunievdsnisnsyyiimnuiia (Accessory
after the fact) 31 218MEIINNTTHIRATIIUAS Mavis Powell 91015 LATNILALA Mrs,
Wilson rgijJuLﬁaumawuaaumwﬁagamﬂmawmma Eva Manning 31 Mrs. Wilson léu
ﬁqiﬂﬁimaﬁmqwmma Eva Manning lauannananau Mrs. Wilson 37 #1n Mavis Powell
Foudoruadunszmmiledyaninghivendesiunlasauasiuduadaliun Mavis
Powell Fatiu Mrs. Wilson Fadugsztinszauiiuain Mavis Powell TUdsunurswe1uia
Eva Manning kazt iuainuiang1uiauiAu Mavis Powell

Anadfiadedn nadiil Mrs. Wilson i dugfatuayuniondanisnszvhanuiiailesann
Lldnszvilulaedianuilyliunaneiuia Manning gndunuuazliladinisnseviliiiiuiineg
Fagdanslimiluannsadlne dduaddananddvssiiuludidadodandudni madu
Fatuanunendinisnssianuiinlifedndudsiunssinauin”

Frfudissnsfinasvionsufias wu msfasldlimeundngruunidmdiisisa
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Y 9

67 R v. Ready and Manning [1942] VLR 85
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faurradadulsiunseyiinuin o8198an15ugUs0e (Principal at the second degree)

]

e

Ratiuayunaun1snIEynAILia (Accessory before the fact) wsiaghiln

R v. Hurley and Murray [1967] VR 526
% R v. Tevendale [1955] VLR 95

R v. Levy [1912] 1 KB 158

" R v. Taylor and Ors 22/6/1989 Vic CCA
2R v. Dawson [1961] VR 773
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Thguiuludiuuing 325 (3)” Fegyga
“UARATIONNA1INIIINTLYIANUARMINUNUYaIRoUNINTI 1 8199089589 Uay gn
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ANINYI WIBUAU NEUNToN1EMAI9INNITNITUIAAHINITALE uazlaiardiniseslaidg

NITUINNITYATTTUIOLL”

va ¥ L £

NUNURAIRTAUNINEANNINTRTUNARRATUALUAEMRINITNTEYINAUER
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AR5 HENA1IMINIINNITRINTUIRRVRIRINISL TR NTunUfURT AN dulUlivane

" Crimes Act 1958, Section 325 (6)

“In this Section, "serious indictable offence" means an indictable offence which, by virtue of any
enactment, is punishable on first conviction with imprisonment for life or for a term of five years or more.”

™ Gillies, P. s., "The Law of Criminal Complicity," p. 388.

" Crimes Act 1958, Section 325 (3)

“A person charged with an offence against subsection (1) may be indicted and convicted together with

or before or after the principal offender and whether or not the principal offender is amenable to justice.”
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Usziiudgaidlesnnindslifinsfiansanafivesnisnsgyhanuiiandn Ssgavneudusioy
A107150A L IUAR AN UKANITNAITAUIANUTURATDIATUAYUNIENEINITN TEAURR
Hansdosfigallilddoinnseindnssrhanuiandnnsgyinanuiindu’

N15TUIAR MINHNITRITUARRINISLATHaTUAYUAENTINITNTEYINANLER

wioufu gininwideddiuuInin1siarsunaeiuwiaueanyy (give a separate
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consideration direction to the jury) F3nu18A21431 Werundng uldunveusuiiiold
frsuanusulinuesgnszyinuie lieriiuildiansanainusvinvedatduayu

AWNFINITATEIIAIURA

77 1 o U a ‘NIQ
177 971 ANARFUVBIAIRNNNINE

wennimaladianitadelily af R v. Dawson 196
W ° a ~.. & Y o a & v . 3 A 44'
11AIN1TATENIAUNA (Conviction) LUUIBHUUYFIULUBIAU (prima facie) NILNYINBLNE
fgaindinisnseyiauiafindy wazinaden1siansana N veIlatuaYUAIENaINTT

nsgyimuRauiaNEe waegalsiain wlivsdussvingiudieiu dgnnarmiindu

atuayunIenaInIsnseyaNuRaaIunsadIng uManguInind e dulivguliuls uas
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L3 (%

figaunnuuinvesativayunsality ealanawdnliluad R v. Welsh 19997 91 nseii
ANANAIANINYIINHINITNTEINANURATULTBININIINAITSUAITAINYDIAINTUY balifie

wonazthunFuilediiinisnsgyianuiainTuite ANyl ATUAYUAEVAINITNSEYINAIUER

g1

"6 Gillies, P. s., "The Law of Criminal Complicity," p. 389.
"R v. Dawson [1961] VR 773
8 R v. Welsh [1999] 2 VR 62
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2. parUsenaunglu (Mens Rea)

Usenrsusn gadvayunseinlulaes v3eited1 dinsnseviaurauseny Serious
Indictable

Y

N13MgUANUTURAVBEaTUAYUA1EVAINITNTLIINAMURA AosigIddngatuayu

Y 9

[y

N A A ° A a X Y o VY e Vo .
NIUMIBLEIININTEYIANURAARTY wigatuayulinesisiuidaau (Precise offense)
J1in1snsgsiauingule Wy A13liadevesmaluaf R v. Taylor and Ors 1989, R v.
Stone 19817, R v. Tevendale 1955 uag Middap v. R 1992% nsseaineuniaglanseyiinis
' Y v & aNaa o Y 1 ' v ° a & a d' A
Hiemaeding dulunsalniinisfundedndnisnaimdnseyiianuie Ailesmenasiedn

Y v d‘ Y1 oA o a a é{ 81
Eﬂﬁu‘UﬂHULGUE]VLﬁ’Jqllﬂ?iﬂ’ig‘l/l’]ﬂ’ﬂll&l@LﬂWULl

UsEn1591899 JatuauunIenaIin1snseinANEnfolianuItnyInenIsIuny N3
Ho3¥99 n1sinINY v3o N1sadlng Tudundesnistiiduutiu TuigasiuIInNIsTauI
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v v

Anduld (probably occur) fatunsaifidndudn msnsvivessnasiiuuliufiasdnung
NITUIUNMIERAsTINITLAND 1y AIHIREYedAIalAR R v. Ready and Manning 1942%

nsigatianuvesatvayy aaldineAidadelily afl Middap v. R 1992, R v.
Tevendale 1955 ua¢ R v. Hurley and Murray 1967 31 gatiuauunenainisnseyinauie
dosnsyrillneiianunflagdaunnanssuaunmenengrang Wy msdunumienszuiunsau
q e waziemunilisuduindeniluietiesnsegaieaviit uwinssilnedieauite
Preaueseiannsainuiuislunsdily wiothwlosfedesianuniotisyaadureu
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"R v. Stone [1981] VR 737

8 Middap v. R (1992) 63 A Crim R 434

81 peter Gillies, Criminal Law, 4™ ed. (North Ryde, N.S.W.: LBC Information Services, 1997), p. 828.
82 R v. Ready and Manning [1942] VLR 85

& Gillies, P. s., "The Law of Criminal Complicity," p. 445.
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¥ R v. Kawicki (1995) 82 A Crim R 191
8 Crimes Act 1958, Section 325 (4)
“A person convicted of an offence against subsection (1) shall be liable—
(a) if the principal offence is one for which the penalty is level 1 imprisonment (life) to level 3
imprisonment (20 years maximum); or
(b) in any other case, to imprisonment for a term which is neither—
(i) more than 5 years in length; nor
(i) more than one-half the length of the longest term which may be imposed on first conviction

for the principal offence.”
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¥ Crime Act 1958, Section 338

“A married person shall not become an accessory to any indictable offence by receiving, relieving,
comforting or assisting his or her spouse, or the spouse and another person or persons, though with knowledge
that the spouse, whether alone or with the other person or persons, has committed an offence and though the
purpose of what is done is to enable the spouse, or the spouse and the other person or persons, to escape being
apprehended, tried or punished.”

87 "Criminal Liability of Married Persons ", [Online] Accessed: November 15, 2021. Available from:
https://www.ojp.gov/pdffiles1/Digitization/57842NCJRS.pdf

8 "Discrimination in the Law Inquiry under Section 207 of the Equal Opportunity Act 1995," [Online]
Accessed: November 15, 2021. Available from:

https://www.parliament.vic.gov.au/archive/sarc/Equal_Opportunity/Final/chaptertwo.htm
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8 qs§m§ WA lsauwm, "HNTEMIANUAALAZATIINNTEYINAIUAR (Taeterschaft Und Teilnahme) mu
Uizmaﬂg‘wmﬂmmwLaaiﬁu," fawn 55, 3 (2551): 192-207.
% German Criminal Code, Section 25
“(1) Whoever commits an offence themselves or through another incurs a penalty as an offender.
(2) If several persons commit an offence jointly, each person incurs a penalty as an offender (co-
offenders).”

ol Keiler, J., "Forms of Participation," in Comparative Concepts of Criminal Law, p. 299.

°2 Johanna Rinceanu, "Germany," in Acting Together in Crime : A Comparative Analysis of Joint Perpetration

of and Assistance to Criminal Offences under French, German, Austrian and Italian Criminal Law in Light of Five

Dutch Supreme Court Cases, ed. Laura Peters (Hague: Eleven International, 2018), pp. 108-109.
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(Washington: United States Printing Office, 1950), p. 908.
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% Klaus Miebach and Gunther M. Sander, Minchener Kommentar Zum Strafgesetzbuch Band 3 (Munchen:

Verlag C.H. Beck, 2003), pp. 1248-1280.

% German Criminal Code (StGB), Section 258

“(1) Whoever intentionally or knowingly obstructs, in whole or in part, another person being punished or
subjected to a measure (Section 11 (1) no. 8) in accordance with criminal law for an unlawful act incurs a penalty
of imprisonment for a term not exceeding five years or a fine.

(2) Whoever intentionally or knowingly obstructs, in whole or in part, the enforcement of a penalty or
measure imposed on another incurs the same penalty.

(3) The penalty may not be more severe than the penalty threatened for the prior offence.

(4) The attempt is punishable.

(5) Whoever, by committing the offence, also intends to prevent, in whole or in part, themselves incurring
a penalty or being subjected to a measure, or a penalty or measure imposed on them being enforced incurs no
penalty under this provision.

(6) Whoever commits the offence for the benefit of a relative is exempt from punishment.”
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% "Strafvereitelung, § 258 ", [Online] Accessed: November 15, 2021. Available from:
https://www.juracademy.de/strafrecht-bt3/strafvereitelung.html

T Michael Jasch, "Strafvereitelung (§258)," [Online] Accessed: November 15, 2021. Available from:
http://www.michaeljasch.de/src/Hand-258.pdf
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% Jasch, M., "Strafvereitelung (§258)."
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190 German Criminal Code, January 1, 1872, Section 257 (3)
“(1) The favoritism is to be punished as an aid if it was promised before the act was committed.
(2) This provision also suffers from applying to family members.”
101 Ralf Willer, "Hiding a Cartel's Traces - a Criminal Offence - a Comparative Review of Liability for
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106 "Fachanwalte Fur Strafrecht Aus Berlin Beim Vorwurf Der Begtinstigung," [Online] Accessed: November
15, 2021. Available from: https://anwalt-strafrecht-berlin.org/strafverteidigung/anwalt-straftat-
strafgesetzbuch/beguenstigung/

107 German Criminal Code (StGB), Section 11 (1)

“*relative’ means any member of the following group of people:

a) relations by blood or marriage in the direct line, the spouse, life partner, fiancé or fiancée, siblings, the
spouses or life partners of siblings, siblings of spouses or life partners, even if the marriage or life partnership upon
which the relationship is based no longer exists, or if the relationship by blood or marriage has ceased to exist,

b) foster parents and foster children”

108 David K. Linnan, "Police Discretion in a Continental European Administrative State: The Police of

Badenwdrttemberg in the Federal Republic of Germany," Law and Contemporary Problems 47, 4 (1984): 185-223.
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199 German Criminal Code (StGB), Section 258 a
19 Miebach, K. and G. M. Sander, Miinchener Kommentar Zum Strafgesetzbuch Band 3, pp. 1229-1248.

11 German Criminal Code (StGB), Section 257

“(1) Whoever renders assistance to another person who has committed an unlawful act with the intention
of securing for that person the benefits of that act incurs a penalty of imprisonment for a term not exceeding five
years or a fine.

(2) The penalty may not be more severe than the penalty threatened for the prior offence.

(3) Whoever is liable as a party to the prior offence is not liable for aiding after the fact. This does not
apply to a person who incites another person who was not party to the prior offence to render assistance after the
fact.

(4) The offence of aiding after the fact is prosecuted only upon request, upon authorization or at the
request of a foreign state if the offender could be prosecuted as the offender or participant of the prior offence

only upon request, upon authorization or at the request of a foreign state. Section 248a applies analogously.”



115

. NANLNAIANUSURR

a & A

ANUSURARILLIATT 257 UiTnaUssasmieiUnlanialianinnisainseaunie

q

ngvanenauAuTIuielalemalilviinishiemasle q Neatunisnseyianuinuesnseyi

ANUANATINOUNENAIRINALANTEINANNRANULILEY Ins1zeavihlinisnseviRang e

MAnTuLaIdsasaeguIaagunuNIzgnaiunslinuadulunieanatuaziionynszyin

Y

AnuRnazldealdusylovdla 9 91nnsnseiAURnveIRY 8IAUIENBUANLRAAINNIATT

[

257 figad

1. 23AUTENBUNBUDN
1.1 §n3eyiAIUER

AnszvianuRafenduyrnanisuenlilylnsziinauiiauaglalddsiunseii

= = U a U

ANNAALUNIINTEINANURANEN UAAATILAIIEANNTURRAMNLRSIH Usenauiuundeyda

1
IS v 6

1937 257 UindninaeinmoyNIngt 3 ifmuniivndunisnsyiwesdnseyiaiuiia
(Tater) Wag3IuNszyAIURA (Teilnahme) s yaratuaglifiauiuinmnnesidan
fivimnutiemdeaziinuiviniredleldnsgilasianunlnensdinuiemaeuiyana
nilsyanalaiiieuszlevivasyanaiiu Feyanaildsulselond annstemdadingn i

mnefagnseyianuRaes (Tater) M3aR3IUNTIMAIURA (Teilnahme) NlAnseyiAuRn

U

2
1Y A

AIUNOVINENINAD WainnsTaemdety WunsnseiuiieUssleviungaievieias nsdl

Y

wuilidunisnsgvienuiinnuunsi vussguuladudneliyanadunseyimurani

1MSIUDNT

1.2 N15N5E

w1931 257 Fanvauzaeinisnszindunislivsslevdungnssyitnauia aumne

[ 1 « o a & 14 Sy 1Y [ a 1 ) 4 [d
¥99A131 “Arsnseimdunistwdselel WARNNIENIATINNANDUNUIUU OETIRISVAY

1% '
U =

UssloniiRanguineudliddveaduusslovilumamindauminiu Ssasdusznouninuiin
mummﬂﬁﬁﬁmgjLawwzﬂizia%ﬂﬁLﬂumammﬂmmﬁm%’jqdauimmqwh‘ffu Faifu
Uselowitudoniotoddasasafunsnsgianuiinedsdeu Seanguunelildmundssan
vosntsnszharfinndsdeuly Sslisiinegudianizanuinfinssiitudenindaunes

UAARBLINTY uilneanImveIn1snseinauRaffesduruinfiaiusavitbilnsevin



116

[
Y

AuRAlSUUsE oM dunsndauls wu AURALAEITUNSNENINA 1SaANURANYINLA

112 &

AnseianuRalasulselevindun swddu wu n1svasuuns ™ Hrglandl' avidlia

116

Jayadiuyana'™ nsUasuuUateonans' msieduuu® duanuiinuedssanliaganin

liorathundnisnsgihanuieguidladn wu gauguiin'’ gruviiesianie'® gruinlde

S [0

Cs

F9819N19NTLYIAMURARIULINGY 257 WU N1TAIELUSU LAUSNY FaULTUNTNEDN

gndnu mMsteuiumde n1sasliesdnd nstievuirening nsasnaramineu
duaiu nsunUadeyalun1saeuailunis YIUaUseTaenN1INTENIANURA N159187Y
ngundngiu nslinisdie nslimnudismdenunasidunsdemdolugiuuuiives
fnsnszvhadeludern fdumsdineevdossiuliiednfunsnssvhiiasuesdusenou

ANUUINSTLADE 91

o & o a a v = o ' |
MUSULUUYDINITATENIAIUNANAIUARIYATINUUINGT 258 ﬂQWNLLWﬂWWQQQWﬂqi

U

nsvyitunspinluiediednsgianuiabinel i@malsylewinnnisnssyianuia vse
sz luiiiediedadnszriauinaInnszuIunseRsssy wnidunsdindesnduaiuin

AUURTT 258
1.3 Tngunenisnsgyin

HSun1stigimienuindaegnseinauiavnsegsiunseinauialun1snsein

U
ANURANEN

(%
a CY [

UslAun1sinefuresnuiatiy A1 nsnseyhauia (Rechtswidrige Tat) Aosnia

&

o1 11957 11 (1) 5 vaninaeidndesinisnseinilavisedlungraneinduney nanife

fin1snszyiauiiadenainsussfussnauauianuUszaang eIyl Jaeauduy

112 German Criminal Code (StGB), Section 146
115 German Criminal Code (StGB), Section 180 a
11 German Criminal Code (StGB), Section 203
115 German Criminal Code (StGB), Section 267
116 German Criminal Code (StGB), Section 332
17 German Criminal Code (StGB), Section 185
18 German Criminal Code (StGB), Section 223
1% German Criminal Code (StGB), Section 303
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122 |bid, P.84-85.

123 French Criminal Code, Section 121-4

“The principal offender of an offence is the person who:

1° Commits the criminal conduct.

2° Attempts to commit a serious offence or, in the cases provided for by Statute, a misdemeanor.”

12% French Criminal Code, Section 121-7

“A person who knowingly, by aid or assistance, has facilitated its preparation or consumption is an
accomplice to a crime or an offense.

An accomplice is also the person who by gift, promise, threat, order, abuse of authority or power has
provoked an offense or given instructions to commit it.”

125 French Criminal Code, Section 121-6

“The accomplice to the offence, as defined in article 121-7, will be punishable as a principal offender”
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126 Tony Marguery, "France," in Acting Together in Crime : A Comparative Analysis of Joint Perpetration of

and Assistance to Criminal Offences under French, German, Austrian and Italian Criminal Law in Light of Five Dutch

Supreme Court Cases, ed. Laura Peters (Hague: Eleven International, 2018), pp. 88-91.

127 Catherine Elliott, "France," in The Handbook of Comparative Criminal Law, eds. Kevin Jon Heller and

Markus D. Dubber (California: Stanford Law Books, 2011).
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128 French Criminal Code, Section 434-6

“Providing the person who is the author or accomplice of a crime or an act of terrorism punishable by at
least ten years' imprisonment with accommodation, a place of retirement, subsidies, means of existence or any
other means of avoiding search or arrest is punishable by three years' imprisonment and a fine of 45,000 euros. The
penalties are increased to five years' imprisonment and a fine of 75,000 euros when the offense is committed in
the usual way.

The above provisions are excepted:

1 ° The parents in direct line and their spouses, as well as the brothers and sisters and their spouses, of
the author or accomplice of the crime or the act of terrorism.

2 ° The spouse of the perpetrator or accomplice in the crime or act of terrorism, or the person who is

known to live in a marital situation with him.”
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129 \Michele-Laure Rassat, Droit Pénal Spécial Infractions Du Code Pénal, 8" ed. (Paris: Dalloz, 2018), pp.

1175-1179.
130 French Criminal Code, Section 121-1
“No one is criminally liable except for his own doing.”
1 French Criminal Code, Section 121-3 Paragraph 1

“There is no crime or misdemeanor without intention to commit it.”
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P ysgnimdniuyvevularnaiile (Declaration of the Rights of Man and of the Citizen), Article 8
“The law should establish only penalties that are strictly and evidently necessary, and no one can be
punished but under a law established and promulgated before the offense and legally applied.”
134 Michel Veron, Droit Pénal Special, 16" ed. (Paris: Sirey, 2017), p. 468.
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137 French Criminal Code, Section 311-12

“Theft committed by a person cannot give rise to criminal prosecution:

1 ° To the prejudice of his ascendant or descendant;

2 ° To the prejudice of his spouse, except when the spouses are legally separated or authorized to reside
separately.

This article is not applicable:

a) When the theft relates to objects or documents essential to the daily life of the victim, such as identity
documents, relating to a foreigner's residence or residence permit, or means of payment or telecommunications;

b) When the perpetrator is the guardian, the curator, the special representative appointed in the context
of a legal safeguard, the person authorized in the context of a family empowerment or the representative executing
a mandate for the future protection of the victim.”

%8 French Criminal Code, Section 313-3

139 French Criminal Code, Section 312-9

140 Erench Criminal Code, Section 312-12
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141 Guillaume ISOUARD, "Les Immunités Familiales," [Online] Accessed: November 15, 2021. Available
from: https://www.isouard-avocat.com/publications/immunite-familiale#infractions-action-justice

142 Agnés Cerf-Hollender, "L’évolution Du Champ Des Immunités Familiales En Matiere Pénale," [Online]
Accessed: November 15,2021. Available from: https://www.actu-juridique.fr/civil/personnes-famille/levolution-
du-champ-des-immunites-familiales-en-matiere-penale/

1% French Criminal code, Section 434-1, Paragraph 1
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9 German Criminal Code (StGB), section 11 (1)

‘relative’ means any member of the following group of people:

a) relations by blood or marriage in the direct line, the spouse, life partner, fiancé or fiancée, siblings, the
spouses or life partners of siblings, siblings of spouses or life partners, even if the marriage or life partnership upon
which the relationship is based no longer exists, or if the relationship by blood or marriage has ceased to exist,

b) foster parents and foster children
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