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Clearing and settlement system in securities exchange is a key facility to ensure
investors of legal certainty with regards to performance of obligation resulted from
securities trading. At present, such system is operated by the Securities Depository
Center (Thailand) Co. Ltd., which provides services of securities depository center,
clearing house and registrar under the Securities and Exchange Act B.E. 2535. Having
been operating under existing framework for years, nonetheless, there remain legal
uncertainties under the Act and pertinent legislation relating to services provided by the
Securities Depository Center irrespective of whether its member is under receivership or
reorganization or not. Such uncertainties include applicability of pari passu rule and
stay, avoidance power on onerous transactions by receiving officer, cancellation of
fraudulent acts and preference transfers-and effect of zero-hour rule on claim entitled to

repayment of debt in bankruptcy or reorganization proceedings.

In this thesis, the author has conducted studies concerning problems on system
for clearing and settlement in securities exchange and appropriate operation together
with proposed enactment of and amendment to legislation and operation-in the following
aspects-

1. legal enforcement of netting provision;

2. validity of clearing and settlement of securities.
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‘Section 16 (2) (Effectiveness of market netting contracts) LL‘vix‘mgwmtl The Payment Systems
and Netting Act 1998 N%WAL7
“If
(a) a party to a market netting contract goes into external administration; and
(b) Australian law governs either :
(i) the external administration; or
(i) the contract;
the following provisions apply :
(c) obligations may.be netted or terminated, termination values may be calculated and a net
amount become payable in accordance with the contract;
(d) obligations that are, or have been, netted or terminated under the contract are to be
disregarded in the external administration;
(e) any net obligation owed by the party under the contract that has not been discharged is
provable in the external administration;
(f) any net obligation owed to the party underthe contract that has not been discharged may
be recovered by the external administrator for the benefit of creditors;
(g) none of the following is to be void or voidable in the external administration :
(i) the netting or termination of obligations under the contract;
(i) a payment by the party to discharge a net obligation under the contract;
(iii) a payment, or a transfer of property (whether absolutely or by way of security), by the
party to meet an obligation under the contract to pay a deposit or margin call.”
®Section 5 (Definitions) “External Administration” LL‘vi\iﬂgwmtl The Payment Systems and

Netting Act 1998.
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3. NfuN1e The Federal Deposit Insurance Corporation Improvement Act
of 1991 (FDICIA)

4. nHuN1E The Securities Investor Protection Act 1971 (SIPA)
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"Oliver Ireland, Testimony of QOliver Ireland in The proposed Bankruptcy Reform Act of 1999

[Online]. Available from : http://www.federalreserve.gov [2003 August 8] p. 2.
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FlefiasnnuBaufeuiunssiiunssesdiinvntadlulsamalng Sllsyfuides
Wansnuiennains A NANATRIRINNOUEIE Bankruptcy Code ngusng  The
Federal Deposit Insurance Corporation Improvement Act of 1991 niuu1g The
Securities Investor Protection Act 1971 wazngudnel The Financial Contract Netting
Improvement Act of 2001 LV]"]‘L%‘L& ‘Emﬂm’muﬁ\mguma The Federal Deposit Insurance
Act Lﬁmmﬂﬂgwma The Federal Deposit Insurance Act Lﬂuﬂ{]m\l’mmﬁmmﬁmm‘mLLﬂ'
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RINNJUNIE The Federal Deposit Insurance Corporation Improvement Act of 1991

1 ¥ *
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‘Section 402 (Definition) “Clearing Organization” LL‘M'Qﬂ{]ViNﬁEI The Federal Deposit Insurance
Corporation Improvement Act of 1991 %ﬂLLr%IJLﬁlmﬁmﬁlm%mu@uuﬂu Section 7(a) LLﬁﬂﬂ{]umﬂ The
Financial Contract Netting Improvement Act of 2001 ANUUAIN

““Clearing Organization” means a clearinghouse, clearing association, clearing corporation,
or similar organization -

(A) that provides clearing, netting, or settlement services for its members and -

(i) which is registered as a clearing agency under the Securities Exchange Act of 1934
(15 U.S.C. 78a et seq.) or exempt from such registration pursuant to an order of the Securities and

Exchange Commission; or ...”
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2.2 ﬂﬁiiﬂﬂ%ﬂm@%ﬁﬂﬂgﬁﬂ’]ﬂ

21 AANUN"E

N1INANTLNAINANILTIT RANAS Netting Tunilifunnsiansaen
ANHYNNETBNTERNAY “Master Netting Agreement” 114 Section 101 (38A) WWanguane
Bankruptcy Code wazdamnaY “Netting Contract” 1 Section 402 LL‘ViﬂﬂgWﬂﬂ The

Federal Deposit Insurance Corporation Improvement Act of 1991 prail
1. uniigyals bunguang Bankruptcy Code

114 Section 101 (38A) uAINHUNIE Bankruptcy Code FafluuniTyaan
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WinANANdeiaueuuslu Section 8 (¢) wuwanguuny The Financial Contract Netting

Improvement Act of 2001 IFabUngANMNeaeItennas “Master Netting Agreement” 14

91

s

master -netting agreement” means an agreement providing for the
exercise of rights, including rights of netting, setoff, liquidation, termination,
acceleration, or closeout, under or in connection with 1 or more contracts that are
described in.-any 1-or-more of paragraph-(1).through (5) of section-561(a), or any
security agreement or arrangement or-other credit enhancement related to 1 or more

of the foregoing. ...”

2. uwﬁ/mvm:muﬂgumﬂ The Federal Deposit Insurance

Corporation Improvement Act of 1991

1w Section 402 LL‘Vi\‘m{]MNWﬁI The Federal Deposit Insurance Corporation
Improvement Act of 1991 Fand luiaAnmndagualue i Section 7(a)(4) Lwiqng‘wma
The Financial Contract Netting Improvement Act of 2001 ldasUgANrNNa1asdannas

“Netting Contract”
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111G

netting contract” means

(i) a contract or agreement between two or more financial institutions,
clearing organizations, or members that provides for netting present or future payment
obligations or payment entitlements (including liquidation or closeout values relating
to such obligations or entitlements) among the parties to the agreement; and

(i) includes the rules of a clearing organization.”
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(1) Securities Contracts BN Section 741(7)
(2) Commodity Contracts A1« Section 761(4)
(3) Forward Contracts

(4) Repurchase Agreements

(5) Swap Agreements
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2.2 N155RISUNTRNANINGUNIY

n1sasaiNIIsesiuanenguanefeniudennas  Master  Netting

Agreement BNNNJUNNE Bankruptey Code LAZLRANAY Netting Contract FNINTEN T
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1 o/ % a‘d‘ v o 72 v o =
AATAINaLNANNINEN langznn liluan Tasldnnunaaziasnldmail
1. un vzym:muﬂgwmﬂ Bankruptcy Code

n.  Tu Section 362(i) Lm'ﬂﬂgﬁmﬁl Bankruptcy Code %QLWN@NW}N
TaLaua Uzl Section 8 (d)(2) LL‘Vi\QO\lm The Financial Contract Netting Improvement
Act of 2001

9. 1 Section 561(a) LM\‘IHQMMH Bankruptcy Code %\ﬂﬂlmﬁmmu

TaLaue LUzl Section 8 (k) LL‘M'ﬂﬂgmﬂ?;l The Financial Contract Netting Improvement

‘Section 362 (i) uManuue Bankruptcy Code FafinAumudaiaueuuslu Section 8 (d) wita
NHUNIE The Financial Contract Netting Improvement Act of 2001 AUUALN
“(i) Limitation
The exercise of rights not subject to the stay arising under subsection (a) pursuant to
paragraph (6), (7), or (17), or (32) of subsection (b) shall not be stayed by any order of a court or

administrative agency in any proceeding under this title.”
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Act of 2001 Az
A. 1 Section 546 (j) wiinguune  Bankruptcy  Code  TMLNKLANATN
TaLaua LUzl Section 8 (€)(2) LL‘M'\‘mQMma The Financial Contract Netting Improvement

Act of 2001

untityniAnananaAnAsasdannas Master Netting Agreement THanaiisAL

q

PN

% 1o 4 ! % o Va4 ¥
Vmemgumﬂummm ENAIFNTEUIUNITANATANE Tnanvuslidannasiaznig
a a v dl o v dD By = o o . . a o
ansmudannasivaniviua liiiduauneniuuatinge (Termination) NITLANATLTUN

(Liquidation)  n19funsinaaasduan1¥ifaln  (Acceleration)  viTaniannaLaLnil

" Section 561 (a) LL‘M'\‘m{]‘Mmal Bankruptcy Code %QLWNL@NMW%L@‘L&@ Wizl Section 8 (K) LA
nHUNIE The Financial Contract Netting Improvement Act of 2001 AUUALN
“(a) In General
Subject to subsection (b), the exercise of any contractual right, because of a condition of
the kind specified in section 365(e)(1), to cause the termination, liquidation, or acceleration of or to
offset or net termination values, payment amounts or other transfer obligations arising under or in
connection with 1 or more (or the termination, liquidation, or acceleration of 1 or more)--
(1) securities contracts, as defined in section 741(7);
(2) commodity contracts, as defined. in section 761(4);
(3) forward contracts;
(4) repurchase agreements;
(5) swap agreements; or
(6) master netting agreements,
shall not be stayed, avoided, or otherwise limited by operation of any provision of this title or
by any order of a court or administrative agency in any proceeding under this title.”
" Section 546 (j) uMangyw1e Bankruptcy Code Fafinpnndaaneuu=Ti Section 8 (6)(2)
wianguune The Financial Contract Netting Improvement Act of 2001 AM#WA37
“(j) Notwithstanding sections 544, 545, 547, 548(a)(1)(B), and 548(b), the trustee may not
avoid a transfer made by or to a master netting agreement participant under or in connection with
any master netting agreement or any individual contract covered thereby that is made before the
commencement of the case, except under section 548(a)(1)(A), and except to the extent the trustee
could otherwise avoid such a transfer made under an individual contract covered by such master

netting agreement.”
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(Setoff) mwdamnas Master Netting Agreement luidiasmnatinielsisAuaasnimen
n9£1iNIe (Stay) 81unafjias (Avoid) wsanisnseinaulaniunguung Bankruptcy Code

FINVIRNAABIUNA MINITINNDAUNITIaULBY Trustee A

1. Section 544 (Trustee as lien creditor and as successor to certain
creditors and purchasers)

2. Section 545 (Statutory liens)

3. Section 547 (Preferences) uag

4. Section 548(a)(1)(B) (Fraudulent transfers and obligation)

Buusinstiinia Section 548(a)(1)(A) @eiflunasnszyinngdnynynfiasun

aalnalmen

2. uwﬁ/zym:?ﬂung]vm’lﬂ The Federal Deposit Insurance Corporation

Improvement Act of 1991

14 Section 404 LL‘M'ﬂﬂg]v]m% The Federal Deposit Insurance Corporation
Improvement Act of 1991 Tauf liisAsm Ndetguanizly Section 7(c)(1) - (2) Wit

nyuNIel The Financial Contract Netting Improvement Act of 2001

‘Section 404 LLmﬂg‘wm&I The Federal Deposit Insurance Corporation Improvement Act of
1991 %QLLﬁ”L‘IJL‘WINLﬁmmwﬁmaummﬂu Section 7(c)(1) LL‘M'\‘m{]MMH The Financial Contract Netting
Improvement Act of 2001 N#XA17
“(a) GENERAL RULE-Notwithstanding any other provision of State or Federal law (other than
paragraphs (8)(E), (8)(F),-and (10)(B) of section 11(e) of the Federal Deposit Insurance Act and any
order authorized under section 5(b)(2) of the Securities Investor Protection Act of 1970), the covered
contractual payment obligations and the covered contractual payment entitlements of a member of a
clearing organization to and from all other members of a clearing organization shall be netted in
accordance with and subject to the conditions of any applicable netting contract (except as
provided in section 561(b)(2) of title 11, United States Code).
.68/ (b) LIMITATION
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(b) LIMITATION OF OBLIGATION TO MAKE PAYMENT-The only obligation, if any, of a
member of a clearing organization to make payment with respect to covered contractual payment
obligations arising under a single netting contract to any other member of a clearing organization
shall be equal to its net obligation arising under that netting contract, and no such obligation shall
exist if there is no net obligation.

(c) LIMITATION ON RIGHT TO RECEIVE PAYMENT- The only right, if any, of a member of
a clearing organization to receive payment with respect to a covered contractual payment
entittement arising under a single netting contract from other members of a clearing organization
shall be equal to its net entittement arising under that netting contract, and no such right shall exist if
there is no net entitlement.

(d) ENTITLEMENT OF FAILED MEMBERS-The net entitlement, if any, of any failed member
of a clearing organization shall be paid to the failed member in accordance with, and subject to the
conditions of, the applicable netting contract.

(e) OBLIGATIONS OF FAILED MEMBERS-The net obligation, if any, of any failed member
of a clearing organization shall be determined in accordance with, and subject to the conditions of,
the applicable netting contract.

(f) LIMITATION ON CLAIMS FOR ENTITLEMRENT-A failed member of a clearing
organization shall have no recognizable claim against any member of a clearing organization for any
amount based on such covered contractual payment entitlements other than its net entitiement.

(g) EFFECTIVENESS NOTWITHSTANDING STATUS AS MEMBER- This section shall be
given effect notwithstanding that a memberis a failed member.

(h) ENFORCEABLITY OF SECURITY AGREEMENTS- The provisions of any security
agreement or arrangement or other credit enhancement related to 1 or more netting contracts
between any two members of a clearing organization shall be enforceable in accordance with their
terms (except as provided in section 561 (b)(2) of title 11, United States Code) and shall not be
stayed, avoided, or otherwise limited by any State or Federal law (other than paragraphs (8)(E),
(8)(F), and (10)(B) of section 11 (e) of the Federal Deposit Insurance Act and section 5 (b)(2) of the

Securities Investor Protection Act of 1970). ”
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nrzuaunraulaluanuzineane veaadananailunisairsdasanda (Limit) W3avin W

N3 ldilvALTasdannas Netting Contract fiaed1as (Delay)
3. untwalalungunng The Securities Investor Protection Act 1971

1 Section 5 (b)(2)(C) wiid NJ1ael The Securities Investor Protection Act
1971 FaiiaAnAndaiauaunly Section 12 wisnguune The Financial Contract Netting

Improvement ~ Act of 2001  iryaiRAnases@nsaudtyonunisld@ansiandyoyn

[%
Y =K o o

(Liquidate) N19A1uua luiaenImundisy (Terminate) %3an135unisinaaasdouaunlifiia
q gl

o a

14 (Acceleration) ALty MNNNTRUAIN AN MUA LT lunguNnY Bankruptey Code @4

l#un “Securities Contract” “Commodity  Contract” “Repurchase Agreement” “Swap
Agreement” 138 “Master Netting Agreement” Lﬁ@ﬁﬂﬂmuauuﬁ (Offset) ﬁmqmsﬂmﬂ'ﬂ
psdemnanilugangns (Net Termination Values) v vl (Payment Amounts) %58
mﬂ@umiwﬁﬁmmﬂmi‘ﬁﬁmm&nmamiﬁu nstAuuansziu  Tldesmnegnnels

o o

N um@qmiuﬂmmzﬁﬂm@ (Stay) mdngUN1el Bankruptey Code

‘Section 5 (b)(2)(C) wwisnguane. The Securities Investor Protection Act 1971 FafuFNAY
dalauauuzlu Section 12 LL‘VNHQWJ’]EI NHUNIE The Financial Contract Netting Improvement Act of
2001 NUUALI

“(C) Exception from stay

(i) Notwithstanding section 362 of title 11, United States Code, neither the filing of an
application under subsection (a)(3) nor any order or decree obtained by the Securities Investor
Protection Corporation from the court shall-operate as:a stay of any contractual rights of a creditor to
liquidate, terminate, or accelerate a securities contract, commodity contract, forward contract,
repurchase agreement, swap agreement, or master netting agreement, each as defined in title 11
United States Code, to offset or net termination values, payment amounts, or other transfer
obligations arising under or in connection with 1 or more of such contracts or agreements, or to
foreclose on any cash collateral pledged by the debtor whether or not with respect to 1 or more of

such contracts or agreements.”
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