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This thesis aims at studying and analyzing the Standard of Review on injury under 

WTO Agreement on Safeguards that can solve the problem of abusing the safeguard 

measure to some certain extent.  

 

The result of this study indicates that Dispute Settlement Body (DSB) employs the 

Standard of Review on injury under WTO Agreement on Safeguards to prevent the abuse 

implementation of safeguard measure by Member States. In the analysis of serious injury or 

threat thereof the DSB will consider (1) whether the competent authorities have evaluated all 

relevant factors ; and (2) whether those authorities have provided a reasoned and adequate 

explanation of how the facts support their determinations. In the analysis of causation, DSB 

will consider whether competent authorities meets these requirements on the basis of        

(1) whether an upward trend in imports coincides with downward trends in the injury ; (2) 

whether the condition of competition between the imported and domestic product as 

analysed demonstrates the existence of the causal link between such increased imports and 

injury ; and (3) whether other relevant factors have been analysed and whether it is 

established that injury caused by factors, other than  such increased imports, has not been 

attributed to imports. 
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1.1 ��	����	�����	��	����������	 

 
�����������	
�������������������������������������. . 2486 (&. .1943)

+,�-��./���
	���	
� ����0.����&�����	
������1 2�.�3���&���43�&�5�10�����������.6
��
�75����8�
��3����� ���������0��.� �
�����������9/������9�9���	
�,�	.���&��83����
������� (United Nations Conference on Trade and Employment) N ��/�O�	��� ����1 
&�	�� �����. . 2491 (&. . 1948) ���9�������9�9��� 50 ����1  +,�3�������R���
O�	��� (Havana Charter) 83������/�����0����,�5���&V������&�����	
������1  
(International Trade Organization : ITO) ��7��1\�����10�,68383��\���������&�����	
������1 
��]�+�4,.���0 83���]�10���-��&	����3�1�	+�	
�,�	.2��0 /3����83����&�� (General 
Agreement on Tariffs and Trade) (�
�+��05`6��-0.�-���0.�	
� GATT) 83���&V������&�����	
��
����1  (World Trade Organization) (�
�+��05`6��-0.�-���0.�	
� WTO) ���b��/��1 8�
���
��30�.�8�3����6
�3����� ���������0��.�,��3
�	 1\��������1 ������c,�3�,2�.������1 
-�����-���6
���8-
�-����	
������1  ����+�
�9
����10���1\�+,��.
���	,��d	 8�
������]����
�����30�.��.
��&
�.��]�&
�.+� ����1 �
��e10�.�,f7��4.��.���&�����0����\���]������0�1
.��	��9�	&��	��������c,���01�����&���5�2   

                                                   
 
1�����&V g������gV, ����	�����\���,�4.��.� ������������1 +1. : �1

	��&����V�9�����	�� ����V� �����������7�� �. . 2475-2530 (��/��1�k : &�+l, 2546), ���� 
21-27. 

2J. Michael Finger, Safeguards : Making sense of GATT/WTO provisions allowing 
for import restrictions, cited in Bernard Hoekman, Aaditya Mattoo and Philip English 
(eds.), Development, Trade and the WTO : A handbook, Washington, D.C. : The World 
Bank, 2002, p.195. 
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,��5� �����1\�&	����3�1�����&���
	���y
 ��������0�1�yy��10������1g�8�

����1 10� �-���
	���&	����3������ff��-�� 6̀���1�����&����]����9�	&��	�����
�f�����NV �1�yy��,��3
�	��0.�	
� rebus sic stantibus  &7� ���9��1�yy��,��3
�	�d
�
���7���f�����NV10����,-�5����b��/����30�.�8�3�+��.
��������	�10�1\�-��`6���4,.+�

�����f&�,��d�+,����	3�1\�-�� 6̀����5�3 

 
��9
	�-�� GATT ����1 �
��e1\�-��`6���83�&	����3�1�����&������]�

�\��	���� ����� 19 2�.��� GATT +,�9
	.����1 &6
�yy�.��	���������z�������-��`6���
1�����&��,��3
�	��]����9�	&��	 ����N010����,&	����0.��.�
��/��������2�.������1 ����
����8-
�-������&���\��-��10��0�����N�����-�5���7���������1\�-�� 6̀���1�����&���5�4  ����� 19 
2�.��� GATT ��7���0.�	
� {����������|��} ��]��������10���/y���������1 2�&0 GATT  +�

�����z���������g��N010�`6���+	�+,� ����N010����,&	����0.��.�.
�����.8����7�&/�&����
�
�������,&	����0.��.�.
�����.8���
��/��������2�.������1 10�`3�����&��9��,�,0.	�� 
��7�10�8-
�-�4,.��������&���\��-��5 83������10�����1 2�&0 GATT ���9�����������|�����
����� 19 +,�����������R	
� �0��������-�5�-�����&���\��-��������]�`3������f�����NV10�+�

���&�,��d�+,� 83������g��N0-��GATT 83���������-�5�-�����&���\��-���
�������,&	��
��0.��.�.
�����.8�� (serious injury) ��7�&/�&��	
������,&	����0.��.�.
�����.8�� (threat 
of serious injury)6   

                                                   
 
3 Patrizio Merciai, Safeguard Measures in GATT, Journal of World Trade 15 

(January:February, 1981) : 41. 
4 Alan O. Sykes, Safeguards Mess : A Critique of WTO Jurisprudence. World 

Trade Review 2 (2003): 264. 
5 Michael J. Trebilcock and Robert Howse, The Regulation of International Trade. 

2nd  ed. London : Routledge, 1999, p.226. 
6 John H. Jackson, World Trade and the Law of GATT (St. Paul, Minn: West 

Publishing, 1969), p.557. 
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�.
��+��d��� ��7���0�1�yy��	
�,�	.����������|��������� 19 2�.��� 

GATT 1947 83�	�d��� 8�
����1 2�&0�
��e+�
��.��9�∗ 8�
�3�+��9������������R��N�V-�� 
GATT 81�7 +,�8�
 ����\��,����
����4,.��&��� (Voluntary Export Restraints) -����3�
����3�,8����]�-5���� (Orderly Marketing Agreement) ��]���� �����������\������ 19 
���9���1���z����������������by���3�.������ ������������5�&7� �by����0�.	�����
�����N���7���������,&	����0.��.�.
�����.8����7�&/�&��	
������,&	����0.��.�.
�����.8��
�
��/��������2�.������1  83���7�����������-�5�-�����&���\��-���
�������,&	����0.��.�9
�
	
��5� ����by��������\������ 19 ���9���1���z���� ��7�������������������/�/�	. ����0&	��
�.�.��10���8��+-�����/������ 19 ��7��8��+-�by���
��e10����,-�5� 4,.������.
��.�����7����]�
���3,����9������������R��N�V-�� GATT 10��0`3��]������,��7��1�����&��8   

 
��10��/,�3����������������/�/�	.��5��/,3�83��0����,�5���&V������&��43�

�����������/,1��. (Final Act) &	����3�	
�,�	.����������|�� (Agreement on 
Safeguards) �d��]�&	����3������10��.6
2�.���&	����3��,�5���&V������&��43� (Agreement 
Establishing World Trade Organization)9  

 
�����
��10�����1 ���9�� WTO ���9�����������|��+,� &	����3�	
�,�	.

����������|�� �\���,	
� ����1 ���9�����������N���0.�
��	
� �0��������-�5�-�����&��
�\��-����]��\��	����+�
	
����9�������N ��7�4,.���0.��10.������`3��2�.������1  83� 

                                                   
  

 ∗ �0����9������ 19 2�.��� GATT 1947 ��0.� 150 &�5� �����	
����&. . 1947-1994 
7Brian Hindley, {THE VER SYSTEM AND GATT SAFEGUARDS,} Paper presented 

of the conference on the Role and Interests of the Developing Countries in the 
Multilateral Trade Negotiations, Bangkok, The World Bank, Thailand Development 
Research Institute, 1986, 30 October-1 November 1986, p.2. 

8199�. �����/�, ������7��e-��8���V, �f���	��.��7�������������1 +1. 
(�/3�&� 2539) : 3-6.  

9 ��7����,0.	��, ���� 6. 
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�
�������,&	����0.��.�.
�����.8����7�&/�&��	
������,&	����0.��.�.
�����.8���
�
�/��������2�.������1 10�`3�����&��9��,�,0.	����7�8-
�-�4,.��������&��10��\��-���5�10  
 

,��5��
��10�����1 ���9�� WTO ���9�����������|��+,� ������1\����
�����N�	
��0���/���NV�����7���+-,��3
�	����z-�5���7�+�
 ������7���+-�������\�&y10�����1 
���9�����������N�&7� ��������-�5�-�����&���\��-���
�������,&	����0.��.�.
�����.8����7�
&/�&��	
������,&	����0.��.�.
�����.8���
��/��������2�.������1 ��7�+�
 ������0.�	
� 
{��������N�&	����0.��.} ��7�����\����R���.� ���������	
������1 �
��e����0.�	
� 
������6��V&	����0.��. (injury test)11 

  
`6��-0.���d�	
� ��������N�&	����0.��.��]�����,d��\�&y ������3����

�����N�&	����0.��.���R���.��0�.	�����&���5� ��]��3�����\�&y10����
�������,&	����]�
g��� �3
�	&7� ��]��3�10��.�.��3,����0,��1�����&�� 4,.��/y������0����0,���������
��N010��0&	����0.��.�.
�����.8���1
��5�12 �������7�������N���1���3��� ����d�	
� ����1 
`6��\��-���d����9�����������|����]��&�7����7�������0,��1�����&��+,��9
���13  ,��5�   

                                                   
 

10����� 2.1 ���&	����3�	
�,�	.����������|�� �yy��	
� {A Member may apply 
a safeguard measure to a product only if that Member has determined, pursuant to the 
provisions set out below , that such is being imported  into its territory in such increased 
quantities , absolute or relative to domestic production , and under such conditions as to 
cause or threaten to cause serious injury to the domestic industry that produces like or 
directly competitive products.}  

11 John H. Jackson, The World Trading Systems : Law and Policy of International 
Economic Relations, (Cambridge : MIT, 1989),pp.5-6. 

12 �/���0.���� ��f0.�+1.,�R���.� ���������	
������1 : ���&	�&/����&�����	
��
����1 4,.��.(��/��1�k: &N����� ����V �/��3���NV���	�1.�3.,2531), ���� 102. 

13 Professor John H. Jackson �3
�	+	�	
�  {-��������6��������3�,����&	����]�����10�
+,����6� ��7��-�������+,���1������������10���,��6�1��,������&��&������-����2��./4��10��3
� 
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��������N�&	����0.��. ����0�1��110���9
	.�|����+�
����9�����������|��+���1��+�
9��
g���+,�����,������ 

��9
	�-��&	����3� GATT 1947  �0&,0��0�.	������9�����������|��10�-�5��6

��������N�-�� GATT ��0.� 3 &,0�1
��5� +,�8�
 &,0 Norway safeguard on certain textile 
products,  &,0 US safeguard on dried figs 83�&,0 US safeguard on hatter�s fur14 
  
  8�
2�.�3�����0��&V������&��43� &7� �5�8�
	�10� 1 ����&� �� &. . 1995  �0
-������1�	
� 63 &,0 10��-���6
��������N�-����&V������-����1 (DSB) 4,.��]�-������1
��0�.	������9�����������|�����&	����3�	
�,�	.����������|�� 8 &,0,�	.�� ,��05 
 
Dispute Number Complainant Defendant Subject Products 
1. WT/DS/9815 EC Korea Dairy 
2. WT/DS/12116 EC Argentina Footwear 
 

                                                                                                                                                  
 
���-�������lb�	
� ����������N�&	����0.��.10����,���/��������2�.���
��10����9��������
���|��f���0���/`3�\���]�1�������7��10���������������1 �9�����������|�� `6�10������N��d��
�,���	
����,&	����0.��.���/��������2�.������1 +,�1/�&�5�+�} (John H. Jackson, The 
World Trading Systems : Law and Policy of International Economic Relations, pp.5-6.) 

14 GATT Report List �Dispute settlement�, Adopted panel reports within the 
framework of GATT 1947 , available from:www.wto.org. 

15 WTO documents WT/DS/98/R, Panel Report of Korea Definitive Safeguard 
Measure on Imports of Certain Dairy Products, 21 June 1999; WT/DS98/AB/R, Appellate 
Body Report, 14 December 1999.  

16 WTO documents WT/DS/121/R, Panel Report of Argentina - Safeguard 
Measure on Imports of Footwear, 25 June 1999; WT/DS121/AB/R, Appellate Body 
Report, 14 December 1999. 
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Dispute Number Complainant Defendant Subject Products 
3. WT/DS/16617 EC US Wheat Gluten 
4. WT/DS/177,17818 New Zealand, 

Australia 
US Lamb meat 

5. WT/DS/20219 Korea US Line Pipe 
6. WT/DS/20720 Argentina Chile Agriculture 

Products 
7. WT/DS/23821 Chile Argentina Preserved Peaches 
8. WT/DS/24822 EC US Steel 

                                                   
 
17 WTO documents WT/DS/166/R, Panel Report of US - Definitive Safeguard 

Measure on Imports of Wheat Gluten from the European Communities, 31 July 2000; 
WT/DS166/AB/R, Appellate Body Report, 22 December 2000. 

18 WTO documents WT/DS/177,178/R, Panel Report of US - Safeguard Measure 
on Imports of Fresh, Chilled or Frozen Lamb Meat from New Zealand and Australia, 21 
December 2000; WT/DS177,178/AB/R, Appellate Body Report, 16 May 2001. 

19 WTO documents WT/DS/202/R, Panel Report of US - Definitive Safeguard 
Measure on Imports of Circular Welded Carbon Quality Line Pipe from Korea, 29 
October 2001; WT/DS202/AB/R, Appellate Body Report, 8 March 2002. 

20 WTO documents WT/DS/207/R, Panel Report of Chile-Price Band System and  
Safeguard Measure Relating to Certain Agriculture Products, 3 May 2002; 
WT/DS207/AB/R, Appellate Body Report, 23 October 2002. 

21 WTO documents WT/DS/238/R, Panel Report of Argentina � Definitive 
Safeguard Measure on Imports of Preserved Peaches, 14 February 2003. 

22 WTO documents WT/DS/248/R, Panel Report of US � Definitive Safeguard 
Measure on Imports of Certain Steel Products, 11 July 2003; WT/DS248/AB/R, Appellate 
Body Report, 10 November 2003. 
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  ��� 8 &,0�05 �0 4 &,0 10�������0.�4,. ���9�&�./4�� (EC) 83� �0 4 &,0 10�����1 
�������������]�`6�f6�������0.� �0 5 &,0 10���0�.	�����&������� 2 &,0 ��0�.	�����&����3d� 83� 1 
&,0 ��]����&����0�.	������1�� 4,. 7 &,0 ��� 8 &,0 10��0����/1g�NV�
���&V���/1g�NV 83����&\�    
�,���-����&V������-������1-�� WTO ����z	
�1/�&,0��&V������-������12�.��� WTO  
�,���	
� ����1 `6�f6��3
�	���9�����������|��+�
��,&3�����&	����3�	
�,�	.�������
���|��15���5� 83� �����+,�	
� ����,d�10�����1���
�.&�5�&7� ����,d���7�����������N�&	��
��0.��. �������� 4 -��&	����3� ,�����d�+,��������������� 8  
 
  83�����3�����9��������V��	
� ��&V������-������1�,���	
� ����1 `6��\�
�-�������N�&	����0.��.+�
��,&3������&	����3�	
�,�	.����������|��1/�&,0  ,��5� 
`6��-0.������1\���� ����	
� ��&V������-������1�0����������1�1	� (Standard of review) 
��0�.	��&	����0.��.���&	����3�	
�,�	.����������|���.
��+� ��7���|��������9�
����������|���.
��+�
��]�g���-������1 ���9������,������ 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



 
8
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1.2 ������ ����!���"	 #$"%	�&'�( 

1. ��7�� ����8�	&	��&�, �3����-������������|��2�.��� WTO  

2. ��7�� �������0.��10.�8�	&	��&�, �3����-����������N�&	����0.��.���
����� 19 2�.��� GATT 83����&	����3�	
�,�	.����������|��2�.��� WTO 

3. ��7�� ����f���by���������9��1�yy����������N�&	����0.��.���&	��    
��3�	
�,�	.����������|��-������1 ����������� 

4. ��7��	��&����Vf���by��-����������N�&	����0.��.���&	����3�	
�,�	.
����������|�� 83�����8�	1����������N�&	����0.��.10��0&	���������
�������75��\��	.�
����&�����0 4,.���f
	����4.9�V-������1 `6��
���� 83�
����1 `6��\��-������0&	����,/3 

 

1.3 ���������"	 #$"%	�&'�( 

�/
� ����8�	&	��&�,83��3���N�V����������N�&	����0.��.-��
����������|��2�.���WTO 83��������9��1�yy����7�����������N�&	����0.��.-��
����1 ����������� 83�		��&����Vf������,d��by��10����,����������9��1�yy��,��3
�	 
4,. �������&,0��0�.	������9�����������|��10�-�5��6
WTO 83�&,0-������1 ����������� 
��7������8��8�	1�����������9��3���N�V��������N�&	����0.��.-������1 ���9��10�
��������
�+� 
 
 

1.4 �&+�"	 #$"%	 

 

  1. ��� ����	��.�05���9�	�g0���	��.������  4,. ����	��&����V-���63���
�R���.� ���������	
������1  �3���N�V��0�.	����������N�&	����0.��.2�.���&	�� 
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��3�	
�,�	.����������|�� �3���N�V��������N�&	����0.��.-������1 ����������� 
�3�,���1&	��10���]�2���+1.83�2����
������1  4,.�\�����/�	��&����V 

2. ��� ����	��.���9�	�g0���8��2�&���� 4,.�����2��NV-��&�,��d�-��
`6�1��&/N	/��10���0�.	-��� ��7����]�8�	1�������,\��������	��. 

 

1.5 ��&-	����"	 �&'�( 

����3�����9��������V��	
� ����������1�1	� (Standard of Review) 
��0�.	��&	����0.��. �����f8���by������7�������9�����������|���.
��+�
��]�g���+,���
��,������ 

 

1.6 � �/(0�!����	1�2	'�314 �� 

 
1.  ��7�����1���f���3���N�V��������N�&	����0.��.��&	����3�	
�,�	.

����������|�� 
2.  ��7�����1���f��8�	1���������9���������N�&	����0.��.-������1 

�����������  
3.  ��7�����1���f������,d��by��10����,����������9��3���N�V��������N�

&	����0.��.��&	����3�	
�,�	.����������|��10�������\�+��6
����9�����������|����
�9���0,��1�����&��+,� 

4.  ��7������8��8�	1����������N�&	����0.��.������9�����������|��
��7������0&	��9��g���83���,&3������R��N�V��1�����	
������1 �
�+� 

 



�����  2 
 

��	
	��
������	���������������� 
 

   
������� 2 	
������������������������������������������� �! ���������� 

����"��� �#�������$����!���������� �! �"�%	#�!���������� �! �#��!&���'�(�����
�)����������� �! �*&���"�����+,!"#�����*&-�.���!���������� �! �������$����/�)�0�����
���'��)��������"0������� 5 �(�'� 
 
2.1 
	���������
	������������������������ 

 

/������'��#�� ����22��������#��34���$���� 5��� �!�%�����!6 (Safeguard 
protection) "���+,! ����22�����������#!���G��������%2���"������H�����
(I�����*��J��4�
�!������#!��-�'�(���!�K��������*��J��4��!������#!��-�'�� ��&�������+�����40�����#��34�
����!&���'���������#!��-����"��'�� ��-!��-�*&����� �!�%�����!�����H�!��1 
 

����!��������"�(�!�����HI�����������#!����'��(�����I�3�H%#�����#�
������ (GATT) 2 �#�������#!I������!�0���������/#� (WTO) ������22��������#��34���$� 

                                                 

 
1 Bernard M. Hoekman, and Michelm. M. Koestecki, Political Economy of the World 

Trading System : The WTO and Beyond, 2nd ed. New York : Oxford University Press, 
2001,p.303. 

2 GATT ��$�����(������ General Agreement on Tariffs and Trade "�&�������#!����'�
�(�����I�3�H%#�����#������� /��#��34��������� GATT ��'����.�����$��!�0����"�(�!�����H 
��(��$�������#!��"�(�!�����Hi,�!��������������� �.H. 1947 �#���	#�)���!�����-!��(������ 1 
������ 1948 �������������-�������#!��-'��#!�������*&���)�����"�(�!���������(�!�n�����!
�!�0�����������"�(�!�����H (ITO) "�&� International Trade Organization ��(����*����������
�����-! ITO i,�!��-!�����"���$��!�0�����#��������������#%��%���&��!��������������������"�(�!
�����H��-� ����K�(�'�('�����	#�����G� ����������	
����� ITO ��������
��������
������������ 
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5������ �!�%�����!6 ��
(����3 i,�!"�,�!����-��&� ����22����(��������������� �! �������� 19 
I����� GATT �#�������#!�(��������������� �!I����� WTO 
  

                                                                                                                                                 

 
��
�
����� �!������"#�$���%&� %���'���������$���������(��#����$�� ��!��-� GATT �,!��$�
������#!��!����������������#&�������!�(���!�(�!�n���� ITO ���*����4������
(���)���$����
#(�!"��� �#���������)%�����%������! GATT ���������(� Uruguay Round ���'����-��%�#!�����
���)%���� Marrakesh �����H Morocco ��&�� 15 ��3��� 1994 '����������#!�"�����������-!�!�0�� 
��"�(�!�����H�"�(,-�������(� 5�!�0���������/#�6 (World Trade Organization) "�&� WTO �"���$�
�!�0�������$��+����"#����!��������"�(�!�����Hi,�!���������#!�(�!r�! GATT ��-!"�� 
�����-!������#!�"�(i,�!�*���,-���������$�������#! WTO (��%4 I�4%*!H0, 5��� GATT �
( WTO6 
����������H����0�"������#��J���H����0 25 (������� 2538): 435-436) 

3 ����22��������#��34���$� 5������ �!�%�����!6 ���������#!�!GATT �#� WTO 
��(!���'����$� 2 ����I� �&� 

  (1)  ����22��������%2���"������HI���'�(���!�K��������*��J��4����������#!��-�'��
��$����)�����������4���������+�����40������������#!��-�'�����"��'�� '����( ����������/��
����%(��#�� �������� 6 I����� GATT, ����������/������%�"�%� �������� 6 I����� 
GATT, ��������*&�����'�u2"�������%#���)�����!�� (balance of payments) �������� 12 
�#� 18 (��) I����� GATT �#������ 12 I����� GATS, ����������"����%���"�����-��.� 
(infant industry) �������� 18(��)�#�(i�) I����� GATT, ���������� �!*��H3��-!���������
#!��������3�� �#�������#!�(��������!���#����&��!�%(!"(�, ���������� �!�������� 19 
I����� GATT �#�������#!�(��������������� �! �#� ������������'� (General waivers) ���
����� 9 I����� WTO 
  (2)  ����22��������$���������"#���������'��!������#!��(�!+��� '����( ��������
����'� �������� 20 I����� GATT �#������ 14 I����� GATS, ��������������������������!�!
�����H �������� 21 I����� GATT �#������ 24��� I����� GATS �#� �����#������#!��
#�"�(�� �#�����!I�3���(�!+��� �������� 28 I����� GATT �#������ 21 I����� GATS  
(Bernard M. Hoekman, and Michelm. M. Koestecki, The Political Economy of the World 
Trading System : The WTO and Beyond, pp.303-304.) 
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���������� �! "�&�����
�������������! 5��������6 (Escape Clause) "���+,! 
������������%2���"������H	
�������'�(���!�K����������	
�*����!������'����$����)�������      
����4�������*���,-��!������������i,�!�(��"�������������"����(�!������!"�&��%�����(�������
��������"����(�!������!����%���"����I���������H���	#��������)�����������"�&�����(!��
/����!�����������������-�4  

 
���"G��(� ���������� �!����������(�!������������� �!�%�����!��!������

�&��r �)(� ����������/������%(��#�� �#�����������/������%�"�%� �*��� ���������� �!
��'���)����/��������������������'�(��$�J��� (unfair trade) ��(��$�������������%2���"��)�������
��������!���������������)��J���'��5 
 

���������� �!�������� 19 I����� GATT 1947 ��������������!����!
�����H�"��.�������6 ��������)%��I���!�����!�����H�"��.���������&���x 1945 �*&��
*����4���&��!��������$�I����!������#! GATT ������)%��I���!����'���������G���4����
�%���"����I���������H�"��.���'�������������"�� +�����!�K��������������#! GATT ,-���
"��&� i,�!	#������"��&���!�#(����%��(� ������#!��r��������H�"��.��������!�� 5��������6 
(Escape Clause) ��
(���� �"�&���)(�������#!�(�!��������!������ (The Reciprocal Trade 
Agreement) ��������H�"��.������������������H��G�i�/����x �.H. 1942 �#�"#�!�����-� ����&��
�%�I�*��J0 �x �.H. 1947 ��"�(�!�������������! GATT ���J���J�����!�"��.'�����������!   
��!���"�� (executive order) �(����!������������
(������#!��!�������%�y����!�����H�"��.7 

                                                 

 
4 Michael J. Trebilcock and Robert Howse, The Regulation of International Trade. 2nd  

ed. London : Routledge, 1999, p.226. 
5 Mitsuo Matsushita, Thomas J. Schoenbaum and Petros C. Mavroidis, The World 

Trade Organization Law ,Practice and Policy. New York : Oxford, 2003, p.182.  
6 John H Jackson, World Trade and the Law of GATT (St. Paul, Minn: West 

Publishing, 1969), p.553 /�� Professor Jackson �#(���(� ������(���(���!�����H
�"��.��������� GATT '�(�)(��&��!����������/����� "����(��$��������������,-���(���-� 

7 John H Jackson, World Trade and the Law of GATT (St. Paul, Minn: West 
Publishing, 1969), p.553. 
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 ��!��-� ��&��������(�!�n�����*&���(���-!�!�0�����������"�(�!�����H "�&� ITO 

�����H�"��.�G'�������(�!����22����(����������������� /������K��
(������� 29 "���� 
5�������y%��y���(������������������!����I�6 (Emergency Action on Import of Particular 
Products)8 /���"��.'���#(��+,!���+%����!�0������(�!��������'���(� 

5 ��$��������"���	
�*��I�����������#!��!������ �������&�"�%(����,-� ��
�����������������$���(�����H ��4���������+�����40y%��y�� ���������������)(��������#������
	
�*����$����)������� �#��*&��'�(�"���������)�������������!���	�� �,!'�����"���!&���'������)�
��������'�� �#��(����������H�����)����������G���!���!�(��!�0��� �#���������,�3�"��&����
�!�0����#������H���)��	
����(��'�������&��r����69   

   
 i,�!������%��#�� �����H�������(������(�!�n�����*&�������-!������#!����'��(�����

I�3�H%#�����#������� '�����)%��(����������&�!������0� ������x 1947 �#�������(��������������
"�&� Escape Clause ����$��(��"�,�!�!������#!����'��(�����I�3�H%#�����#������� (GATT) 
/������K��
(������� 19 �#�"#�!�������)������ 19 I����� GATT ������"�,�! ����K�(�
�����HI���GATT���!*�����u2"�"#�������� '����( ���'�(�����������"����! 5����
����"����(�!������!6 ����"������H�(�!r �����+���������'����(�!����!��!�#�����(�!���, 
���������*����4�I���������H���)���*&���)����������� �!'�(������/��(!��, �����HI���
'�(��������,�3�"��&��#�������!�(�GATT�(������)����������� �!, �����HI���'�(�)��������
��� �!��������#������������(���������$���(���-� �#�������)����������� �!��(�!�#&���K������(�
�����H���'�('����$�I���GATT10 

                                                 

 
8 Suggested Charter for an International Trade Organization of the United Nations by 

the Department of State, USA, September 1946. Cited in GATT Document, Drafting History 
of Article XIX and Its Place in GATT, No. MTN.GNG/NG9/W/7(September 16, 1987), pp.4-5. 
Available from: http://www.worldtradelaw.net 

9 UN Document, EPCT/C.II/PV.7 ,p.3. Cited in John H Jackson, World Trade and the 
Law of GATT, pp.554-555. 

10 GATT Document, Work Already Undertaken in the GATT on Safeguards , No. 
MTN.GNG/NG9/W/1(April 8,1987). Available from: http://www.worldtradelaw.net  
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 ����u2"��(�!r��!�#(������"������HI��� GATT "��'��)���������#%����&� 

(Gray Area Measures) �������)����������� �!�������� 19 ������%�����!�%���"����
I���������H�!�� �)(� ������������#!����������(!���/��������� (Voluntary Export 
Restraints-VERs) �#�������#!����#�������$��-���� (Orderly Marketing Arrangement -
OMA)11  i,�!����*���,-��!����)���������#%����&� ��$����"�%�����2�������"������HI��� GATT ��
����*����������������*&�����'������%!����22����(��������������� �!  

 
����������������*"%I������/������ ��������-!��������! 6�����#6 (Code) �(�

�������������� �! �*&���"������HI���GATT�����+�)����������� �!'�����!����!�K����� �#�
��$�'��������!����������(	#�����������������#���"#�12 ����+,!������������%�%���� 
���������� �!�G��!�!��$�"�,�!�������G������2�!�������������������- �#��������������)�
��������#%����&��G��!��$������%(!"�����������2 i,�!	#���������G��������������G� �&�'�� 5����
��#!�(��������������� �!6 (Agreement on Safeguards) I������!�0���������/#� (WTO) /��
�����+%����!�0 ��!��-13 

 
 
(1)  ������%!�#����������!�"�����22���I����� GATT 1994 ��������J�I�*���,-� 
(2)  �*&��������"�����22�������� 19 I����� GATT 1994 ������)��������,-�  
(3) ����!�n��4�0�������%�����)����������� �!����!*"%I��� �#�������

�����������������n��4�0��-� 
(4)  ������%��"�������(!�����#����������"�(�!�����H 

 
 
                                                 

 
11Ernst � Ulrich Petersmann, Grey Area Trade Policy and The Rule of Law, Journal of 

World Trade22(1988):37. 
12 Terence P. Stewart, The GATT Uruguay Round : A Negotiation History (1986-

1992) Volume II : Commentary (Deventer : Kluwer Law and Taxation, 1993), p.1718. 
13 Agreement on Safeguard, Preamble 
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2.2 ��� !����������������� 
 
 ������H,�3�����"����!���������� �! ���"G��(� ���������� �!��$�
����22�����������!���"#������! GATT �*��� GATT ��$�����#!��"�(�!�����H����(�!,-���
*&-�.���!"#������H�3.�����������14 ��(���������� �!��%2���"������H'�(���!�K����������
	
�*��I����� GATT '����$����)������� ����"���+,! �����H���)�������+�)�������������$�
�%�������!��������"�(�!�����H'�� �,!�������+���(� ��'���$��"�%	#�!��������������� �!��
����������/#�����,�+&�"#������H�3.�������������$������2 
 
 ��&��*����4������I�� (preamble) �!������#!�(��������������� �! i,�!
�#(���(� 5�*&���"������H���)��'�����"���+,!���������2�������������!�%���"���� �#�����
�����$�������(!������"���������(!�����#����"�(�!�����H6 15 
 

�#�����*�*���������������)����������� �!�����������&-�#
���� ��"�(�!
�����H�"��.���������������H�������#���#������H���i��#��0 (��� US � Lamb Meat) �#���
*�*���������������)����������� �!�����������!������"�(�!�����H���0������� �#��"I�*�%/�� 
(��� Argentina - Footwear) �4�������������y����*�*�� (Panel) �#��!�0���%�J�40 (Appellate 
Body: AB) '���#(���(� ���+%����!�0�!������#!�(��������������� �! �&� �������!�#'������
������J�I�*������"������%�����!�%���"����I���������H��$����)������� �����������"��
��(�!������!"�&��%�����(���������������"����(�!������!����������������������i,�!��$�	#����� 
���������� (trade liberalization) �#��*&���(!������"��������������!�%���"�����#�����(!����
�#����"�(�!�����H  +�� WTO '�(������������ �!������������&����$� 5���&��!�&��*&������
�#��I��6 (safety valve) �����H���)���!��'�(�����$����)���! WTO ��!��-� ���������� �!
�������� 19 I����� GATT 1994 �#����������#!�(��������������� �! �,!��$�����������

                                                 

 
14 ��!����0 J��*�*��J0, ������������"���/�����H�3.����������H'�� : ���������"0

�)�!�������H����0�H�3.��������&�! *.H. 2475-2530 (��%!��*� : ��'�, 2546),"��� 23. 
15 Preamble, Agreement on Safeguards said 5�Recognizing the importance of 

structural adjustment and the need to enhance rather than limit competition in international 
markets�6 
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�)����+�����40y%��y�� (emergency measures)16 �#���$�����������������!���������������
*��H3����(�!�������������������!�������&��r (extraordinary remedies)17 
 

�����������!�#(����!��� ���"G��(��������!��������������� �!������
������/#�����,�"#������H�3.����������� ���"�%	# 2 ���� ��!��- 
 
 

2.2.1  ��� !�����"���#�$%#�&��'  
    

�����3n��H�3.H����0�������#�����18  �������������������'�(�(�������J�
��r�G��� ����"������������!�H�3.��� (economic welfare)19 �!�����H	
������� (importing 

                                                 

 
16 WTO Document, Panel Report on US � Lamb Meat, paras. 7.76-7.77. 
17 WTO Document, AB Report on Argentina � Footwear, para. 94. 
18�H�3.H����0�������#�����'��)&���(���$��H�3.H����0�����"#�� (main stream) �#(���&� 

��$��#%(���������!�H�3.H����0���'�����������������!��!����%���-!��"�
(����H�3.H����0�#�	
����
��������! �������!�H�3.H����0�������#������&� ���� ���� (Adam Smith) i,�!��$�H���������0
�!�"������#���#��/��0 ����'������"��!�&�)&�� An Inquiry into the Nature and Causes of the 
Wealth of Nations ���.H.1776 ������"#���!�������H�3.H����0�������#�������%�'���(� 
������%������H�3.�������������� ������������!��.��#�������H�3.��� /���������)&���(�
�����H�3.��������������������"������H*����'�'�������� (������30 ���!�4������ �#��4�, 
*����%���H�*�0�H�3.H����0.��%!��*� : ������*��*0�"������#��J���H����0, 2546,"���63) 

19 �����������!�H�3.��� (economic welfare) "���+,! ������
(�����%�!��!�� A.C. 
Pigou ��$�����H�3.H����0������������"#������(������������!�� "���+,! ���������������%�
'���������*����������%���(��������$�'�'�� ��-!��- /��������������'����������'��"����� �#�
������%!�����(!������*�����"���$�J��� ����H�3.H����0�������������(��"�,�! �&� Vilfrede 
Pareto ����"#����� Pareto optimum i,�!���%�(� �����������!�����*���,-���&���%��#'���������
*����*���,-�/��'�(����"�����*����!�%��#�&��#�#!(������30 ���!�4������ �#��4�, *����%���
H�*�0�H�3.H����0.��%!��*� : ������*��*0�"������#��J���H����0, 2546,"��� 293) 
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nations) #�#! ��!��-� +��"�������H	
����������!����"����������������!�H�3.����������H�!
�� �G����)��/������!�������������20 
 

��(�!'��G��� ����������������"G��(� ����)����������� �!�*&���%�����!
�%���"����I���������H �����������/�����������������  ��(+��*����4����"#��
������J�I�*��!�H�3.����#�� i,�!"���+,! ����)��u�������	#���"���������%������	#��������������
"�,�!������"�� "�&����	#���"�'��	#	#���������������%�/���)��u�������	#��������"��21 "�&����
�#(��'���(� ������J�I�*��!�H�3.��� �&� ������������*����'����(�!��������J�I�*�
!�%� ����)�
���������� �!��)(������"�����������J�I�*��!�H�3.��� ��!��- 
 
 

 2.2.1.1   �()��*+,�*-
	��&����./������0����  
  (Restoration of competitiveness) 

 
���������� �!��$�������������,-��*&���"��%���"�������

'�������������"������/�������������� '����������
(�I�*���#��������$�����������'�� ��$��������
������(� ���+%����!�0�! GATT �&� ��������#������������ ��( GATT �G'���"����J���(�����HI�����
����������������n��������"#������������'������!�+�����40 ���������� �!��$�����������
��%2���"������H�������������K����������	
�*�������#�"�(��I�3�'��)������� ��&������K�(�
�������������������4�*���,-��
! �#��(��"�����"�&��%����������(��"�������������"����(�!������!
�(�	
�	#��I���������H���	#��������)����������� "�&��(!�������������������-� ����4��)(���- 
�����H	
�������i,�!'�������������"����!�#(�������+������������������/������)��������

                                                 

 
20 Alan O. Sykes. 5Protectionism as a safeguard6 : A positive analysis of the GATT 

5escape clause6 with normative speculations, University of Chicago Law Review 58 (1991) 
pp.260-263  

21 ������30 ���!�4������ �#��4�, *����%���H�*�0�H�3.H����0.��%!��*� : ������*��*0
�"������#��J���H����0, 2546,"���117. 
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�� ���$��%�������!�������(���������� ����� -�'�� ��&��!������!����"���#���(�%���"����
I���������H	
���������������*&���(!�������������������-�'��22                
                                                                                                                                                                         

���������� �!��)(�������
���������+������(!���"�
�%���"�������'�������������"��'����/���������#!�%��*&���"�'��	#���'��"�( �#�#�����%����
	#�� �*&����'���#�����(!��'����(�!��������J�I�*������-!23  �)(� ���x�.H. 1982  �����������
�+����������0��������H2���%���������!�����H�"��.���������$���������� ����"���.��#�!
�����H�"��.���!�)����������� �!���
��!I�3��*&��)(���"#&�	
�	#���������H�"��. ����)�
���������� �!�����-!��-� ����"����3��	#���+����������0 Harley � Davidson �����+�����
���
	#�� �#�������%!�����������������"���������J�I�*���,-� /�����x�.H. 1986 ���3�� Harley � 
Davidson �����+�#�������!�#���������H'��������-! �#����(����(!��!����#������*���,-� i,�!
���x�.H. 2000  ���3��	#���+����������0 Harley � Davidson ���(����(!��!����#���������H
�"��.+,! 56%24    
 
  ���������+������(!���!���3����$����!�����2 �*���
	#'���%�J� (net gains) ����������!)%�)���"�(�!�����H,-���
(��������	
��(!�����#�������
������J�I�* i,�!��������%��#�� ��������
���������+������(!�� ��)(���"�����������J�I�*
����!�H�3.��� �*�����&����������(!���#�� ������"� ����������������*������(�!��    
������J�I�*25 
 

                                                 

 
22Congressional Budget Office, Has Trade Protection Revitalized Domestic 

Industries ? (1986), p.3. cited in Raj Bhala, International trade law : Theory and practice, 2nd 
ed. Lexis, 2001, pp. 1118-1119. 

23 Alan O. Sykes. Protectionism as a 5safeguard6 : A positive analysis of the GATT 
5escape clause6 with normative speculations, p. 263-264. 

24 Meredith Crowley. Opening and Closing Technology Gaps Under Safeguard 
Tariffs, Economic Research Federal Reserve Bank of Chicago, (August ,2001), p.2.  

25 Alan O. Sykes. Protectionism as a 5safeguard6 : A positive analysis of the GATT 
5escape clause6 with normative speculations, p. 263-264. 



 20 

 
2.2.1.2   �()����0��/�"!-"��������������0����A�0A�"���B������

C�����"�� ����������	��D� (Orderly contraction) 
 
 

���������� �!��$�����������)(������������������"���(
�%���"�������'�(�����+�(!��'������"��������#��/��������%���������%� ���)(��	
�������������
�(!��'�('���������#�� ��)(���"�������)� 5�u�������	#��6 (factors of production) ��(�!��
������J�I�*���,-� /���y*����(�!���!�u�������	#��������!!�� �*�������(��r�"�	
����������
����(!��'�('���������#����(�!)��r #
����!��'������������*&��������!����-� �#�����#������"�
!���"�( "�&���������3�!���&��r�*�������26  

 
 
����!�H�3.H����0 ����)����������� �!��$���J����������

����%������������!�#�� (the cost of market adjustment)��J�"�,�! ������������$�	#�����������
��.�����	
�*����-!����I�3��#�������)(I�3���������H	
��(!��� i,�!����"�������I���������H���!+
�
������������������������������������+������(!�������(� ���	#��������I���������H���!��
�����������"������+�(!�������������������-�'�����I�*���#����!���������� i,�!����������
��!�#(���!�%���"���� �&� �����������!���*�����(�!r �)(� ��!!�� , �%���%3�0(human 
capital) �#� �%����I�*(physical capita)l �(�!�G���!�)���#� �#�������%���-!��-� �"#(���-�,!+&��(�
��$� 5����%���������������!�#��627  
 
 
 

 
 
 

                                                 

 
26Raj Bhala, International trade law : Theory and practice, p.1120. 
27Ibid. 
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  2.2.1.3.   
	��� �J�������#�$%�B (Equity)∗ 
 

  ���������#!��!�������(�!rI���������0�#��!�0���
������/#����(��"��������/�)�0�(��H�3.���/����� ��(�G'������!I����"���(	
�	#����������!������
���!��I��������������������������������������*%(!�
!,-�i,�!�������������#!��!������ �)(� 
������#!����0 ������"���"������HI���#���������������������-!"#�� ��!��-��"�%	#"�,�!�!���
������������ �!�,!��
(��"#�������%��J��� (equity)28 �&��*&��)(��)��)�"�&�)(���"#&�	
����'�����
��������"����������������������#!�����
(���/��������������  
 

����)����������� �!���������"������H�3.���/#�'�����
���/�)�0����/������������������#! ��(�G��$����)��)���������"�����	
�	#����!���'������"�
����#!29 �#�+,!��������� �!�%�����!�%���"����������"��������!���!��!�H�3.����!�����H	
�
�������#��!�����HI��� GATT #�#! ��(��.��#�!�����H������%���"�������'�������������"��
�����$�	#������������������!�������G���)��/���������$������� �!�%�����!�%���"���� �*&��
�������������!���! (redistribution) ��(�%���30 

 
 

                                                 

 
∗ ������$�J�����!�H�3.��� (economic equity) ����!�H�3.H����0 ������$�J�����!

�H�3.��� �&� ������(�������������I�*���*,!��$� '�(�)(����"����!������(��������������$� 
equality ���"#����.H����0 "�&� "#����&��! one man one vote �)(� +�����������'�����������G
�����'����� ��(+�����������'������������G������������ '�(�)(������������� "�&���������G
���!�����(���� (��.�����y�� ���������0, 5�I����H�3.���'������n"���6. ����������H����0
�%��#!��40�"������#�� 23 (������� 2547) : 1-2) 

28George D Holliday, 5The Uruguay Round�s Agreement on Safeguards,6 Journal of 
World Trade 29(June 1995):156 

29 Ibid, p.156 
30 Alan Sykes, Protectionism as a Safeguard : A Positive Analysis of the GATT 

Escape Clause With Normative Speculations, p.269. 
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2.2.2 ��� !�����"�������)�� 

 
2.2.2.1 �����
�)����)��()��
	������N����������)�� (The Safety 

Valve) 
 

��&�����%���"����I���������H���������"2(�#������J�*#��
���!������(� �%���"�����!��'�������������"������������������������*���,-� �����$�	#�&�
��&��!������������������!������ ���������� �! ��$�������������)(����.��#�����H	
�������
������������������ (unilaterally)  �������#������#!������#!����(!	#������(��%���"������-�
'��  +�����H������&��!�&��*&�������#��I����!�����&�!�#�� ������"� �������������
I���������H���,-� /��	
������������ �!�%�����!��!������������)���J�����&������%���!��(����
�)����������� �!  ��4��������)����������� �!���(!	#�������(�%���"�������%���"����
"�,�! "�&��*��!'�(������3�����%���"������-� ��(�����������!��������J��&��r ������(!	#������(�
��-!I���H�3.��� (sector of economy) �#�������'���!I���H�3.����&��r����31 
 
 

2.2.2.2 �()��&���&� �/�"�����#��"�����N�
�GATT����UV�  
 

������#(���(� ��$���������������������22����!GATT/��
���H����������,!+,!��3n���!�#&���!���)�)� (public choice) �)(������������������������
����� 19 I����� GATT �G�������,!+,!��3n���!�#(������32  

��3n���!�#&���!���)�)� (public choice) ��$���3n����*����
/�� H���������0����0 �����##0 �%����� (James McGill Buchanan Jr.)33 H���������0�%����� 

                                                 

 
31 Raj Bhala, International trade law : Theory and practice, pp.1120.- 1121. 
32 Alan Sykes, Protectionism as a Safeguard : A Positive Analysis of the GATT 

Escape Clause With Normative Speculations, p.255. 
33 H���������0����0 �����##0 �%����� ��$�H���������0�"(!�"������#�����0) �������

�#��.����0������ '�������!��#/���#���x�.H.1986 ���	#!�������������3n��������������! 
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�#(���(� ����(����!�����!��(���-�����
��(�������!�����'� )����'�"�&�'�()����'� '�(�����&������
������������&��!��-������'�� �u�����%��#�(�!�G�������� ���������+ ����"��! �����
� �#�
�%���!����(�!��� �%����(�!�%(!���!"����/�)�0����������!����!����! ��!��-� +���u�����%��#
�(�!���!"�	#���/�)�0�"(!���#�� ��������"��!������"���.��#���!"�	#���/�)�0��(��!��'��
"�&�34  

 
H���������0�%����� '���������"0�(� �u�����%��#i,�!��*�������

�"G���(������#���������(����'�(�"G����/�)�0�!	
��&�� "�&�	#���/�)�0�(�������)���������&�! 
��!��-� ���"�����!������%��!�������������&�!�#�*��������&�!�G�������%(!"��������'����i,�!
��������. i,�!��$�	#���/�)�0�!����!��$������-!35 

 
 
��!��-�  ���%���!�!��3n���!�#&���!���)�)� (public 

choice) ������(����������� �! �,!�J����'���(� ����"��������.�����+�)����������� �!��$�
���&��!�&���������!"�	#���/�)�0��!�����&�!�!��'��   �&� ��&���%���"����I���������H	
�
�����������!������(�'�������������"�� ��.�����.��#�!�����H	
������� �����*����4��"��)�
���������� �!�*&���%�����!�%���"������-�'�� �*&���#�������������%���!���������&�!  �#�
����!�#����� +����!���!(�����H	
��(!��� �����������H	
��������*��+����	
�*���������"�'����$�
�������"�	
��(!�������	#���/�)�0 i,�!	
��(!����"#(���-�(����G�������&��!�����!���������"��������.�!
�����H���(�'�������������"�� �
2�����#���(�!�����H �#�	
��
2����	#���/�)�0�"#(���-�G��
+������)(���"#&�"�&����������%���!�����&�!����"���(����"�������!��.��"�(��!��"�&��!�0�����
���	��)�� �,!�#(��'���(� ������	
��(!����
2����	#���/�)�0�������"�����"��������.��!�#%(����!

                                                                                                                                                 

 
�����&�!�#�	#!�������H�3.H����0��J��4� (public economics) (��.��)���!H0 4. � ���*)�. 
����H�3.H����0��!��#/���#. ������*��*0��!���, 2546."��� 231.) 

34 Stanley L. Brue. The evolution of economic though. 6Thed.The Dryden Press, 2000, 
pp. 440-443. 

35 ��.��)���!H0 4. � ���*)�. ����H�3.H����0��!��#/���#,"��� 233.  
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�
2����	#���/�)�0'�����36 i,�!��$����������"�����"��������.�!�����H	
��(!������!"���!���'
�u2"��"���(	
��(!����!�����H�� 

 
  ��!��-����%���!�!��3n���!�#&���!���)�)� (public choice) 
��������������� �! ��)(���"�����"��������.�����+�)����������� �!�*&�����!"�	#���/�)�0
��!�����&�!'����&���������������$� i,�!���!��-��$���!�
!���������"�����"��������.i,�!��$���������������
��	
�*����!������ ��������$�I��� GATT �&� ����"������H����������!�������(�� �#���(���)�
���������� �!�%�����!��"#�!'�� (trade liberalization ex ante, protection ex post)37 
 
 

����"�%	#��-!��!�����H�3.H����0 �#���!���������&�!����#(������-!"�� ��$�
����J�����(� ������������� �!��'�(�)(  5first � best policy6 �&� '�(�)(�/������!���������������%� 
��(�G+&��(���$� 5second � best policy6 �&� �����������$�������!�� �*&���"������/�������������%������&� 
�������������!������38 
  
 
2.3 ��)���A��0�����/W"������������� 
  

   ��&������+,!������$��� �#��"�%	#������!������������ �!�#�� ��"���� 2.3 ��- 
	
�������������H,�3��!&���'������)����������� �! �*����(����������H	
����������)��������
��� �!'�������!������*����4�����&-�!����(�����!&���'����������22���'�����"��"�&�'�( /�����
H,�3���$��!&���'����)����������� �!I����� GATT 1994 �#����������#!�(������������
��� �!I����� WTO ��-!��- ���"G��(�"�,�!���!&���'����)����������� �!��-!I����� GATT 1994 
�#����������#!�(��������������� �!I����� WTO �&� ����*���,-��!�������������(��"�����
��������"����(�!������!"�&��%�����(���������������"����(�!������!�(��%���"����

                                                 

 
36 Alan Sykes, Protectionism as a Safeguard : A Positive Analysis of the GATT 

Escape Clause With Normative Speculations,  p.281-82. 
37 Ibid., p.259. 
38 Ibid.,p.258-259. 
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I���������H	
����������	#��������)����������� "�&��(!��/����!��������������� i,�!	
������"G��(�
�!&���'�(������)����������� �!��!�#(�� ��$��#'���&-�!������� �!���'�(�"�������)��������
��� �!����!'�()��J���'�� 
 
 

2.3.1 
	��&D�
�X�����)���A��0�����/W"������������� 
 
�������������������������� �!�(� �������#����#,!������������I��39 �#(���&� 

��$������������������"�����������,-��������"#�!��������22�"�&�������#!����#�� ��
��22�������I����������22�������������'��������/�)�0��������������� �*&��� �!���'�(�"�����
����)���22�'�����!���'�()��J��� (abuse) �)(������������������� �!������!������ �!���'�(�"�
��������)��������'�����!���	���)(����40  

��22�������I����-���$���&��!�!�����(!������������! (risk-sharing) ��"�(�!	
�
����������#�	
���������� �#(���&� ���3��	
����������I���G���!����"��������������!��(����������%� 
��4����	
����������I����&��'�����������I���#���G�������"��������������!����#! ������(� ���u2"�
��&��! 5moral hazard6 �#(���&� ������������I�������$���!�
!���"�	
����������I����������'�(
���������!41 
 

                                                 

 
39 See, Newbery, David M. G. and Joseph E. Stiglitz (1981), The Theory of 

Commodity Price Stabilization, Oxford : Oxford University Press.; Eaton, Jonathan and Gene 
Grossman (1985), Tariff as insurance : Optimal commercial policy when domestic markets 
are incomplete. Canadian Journal of Economics, 18 : 258-272., cited in Henrik Horn and 
Petros C. Mavroidis. US � Safeguard Measures on Imports of Fresh, Chilled or Frozen Lamb 
Meat from New Zealand and Australia : What should be required of a safeguard 
investigation?. World Trade Review2 (2003) : 402-404.       

40 Henrik Horn and Petros C. Mavroidis. US � Safeguard Measures on Imports of 
Fresh, Chilled or Frozen Lamb Meat from New Zealand and Australia : What should be 
required of a safeguard investigation?. World Trade Review2 (2003) : 402-404.  

41 Ibid.,p.403. 
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�u2"���&��! moral hazard ��-�G�������,-�'���������)����������� �!�)(���� �&� 
�����H	
������������������!�
!��������)����������� �!�����'�('�������������$����!����������
���������� ��!��-��!&���'�(������)����������� �! �,!��$��#'����������������)����������� �!
'�����!���	��'�� ��!�)(��!&���'�(������H	
����������)����������� �!'���(���&���������������*���,-�
�(��"�������������"����(�!������!�(��%���"����I���������H i,�!����"������H	
����������!
*��
��0�"��"G������(���(������+�����40����!&���'��-��,!�������J��)����������� �!'��42 �,!�"G�'��
�(� �!&���'�(������)����������� �!�����������2��.�����$��#'������)(��� �!���'�(�"��������
�)����������� �!'�����!'�()��J���'���������"�,�! 

 
2.3.2 ��)���A��0�����/W"�������������N��/�" GATT 1947 

    
   �������� 19 ���� 1 (��) I�����GATT 1947 '�����"�� �!&���'����)��������
��� �!'�� ��!��-43 
   (1) ������*���,-��!��������������(�!��� (increased quantities) 
   (2) ����*���,-��!��������������(�!�����-���������+�����40���'�(�������"G�'�� 
(unforeseen developments) 
   (3) ������������"��"�&��%�����(���������������"����(�!������!�(�
�%���"����I���������H���	#����������-� /����������"����-������"�%���������������������
�*���,-� (under such conditions as to cause or threaten serious injury to domestic producers) 
    

                                                 

 
42 Ibid. 

 43 ����� 19 ���� 1 (a) I����� GATT 1947 ��22����(� 5If, as a result of unforeseen 
developments and of the effect of obligations incurred by a contracting party under this 
Agreement, including tariff concessions, any products is being imported into the territory of 
that contracting party in such increased quantities and under such conditions as to cause 
or threaten serious injury to domestic producers in that territory of like or directly competitive 
products, the contracting party shall be free, in respect of such product, and to extent and 
for such time as may be necessary to prevent or remedy such injury, to suspend the 
obligation in whole or in part or to withdraw or modify the concession.6 
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�������H,�3�����������!&���'�������� 19 I����� GATT �������������!

�4����!�� (Working Party) ����� Hatters� Fur Case∗ i,�!��������$�����!��- 
  
   "#�!�������22�������� 19 I����� GATT 1947 ��	#��!����)�����K�(�����&��
�%#����x �.H. 1950 �����H�"��.������������H�)����������� �!�������� 19   I����� 
GATT 1947 �������������I�"����!���� /�������H�"��.�������'����������,�3���������H
I��� GATT �&�� r ������(��'����������������)����������� �!��- ����K�(��������� 7 *�H������ 
�.H. 1950 �����H�)�/��/#������'����������������(������H�"��.�������'�(����!&���'���
����� 19 I����� GATT 1947 ������)����������� �!'�� ������)%��"2(GATT�,!'���������-!
�4����!�� (working party) �*&��*����4���4��������,-� /���4����!��'���������!&���'����)�
���������� �! �����#��������!��-44 
 
 
  2.3.2.1  ������(���UV����&�
"��D���"� 
      

    ��&��*����4�+,!������)%���� Havana i,�!'�������+��+��!������������
������"�������� 40 �!�n���� (��$��n"����������#��!�������� 19) /����������)%�
��!�#(��'��������"���������(� 5Relatively6 ��"�(�!����(� 5Such6 ��� 5Increased6 i,�!������"���
�(� �����4�������������*���,-���&�������������������	#��I���������H (Relatively Increased) 
+,!����(���'�('����$��������������*���,-�/�����
�40 (Absolute Increased)45"#�!���������)%���� 
                                                 

 
∗ �"�%	#���	
�����'�(������H,�3������� Norway safeguard on certain textile products 

�#���� US Safeguard on dried figs �*��� ����������!��-!��!��� '�(�������G�����������!&���'
����)����������� �! �������� 19 I�����GATT 1947 

44 Report on the Withdrawal by the United States of a Tariff Concession Under Article 
XIX of the General Agreement on Tariffs and Trade, Geneva, October 1951. 

45  General Agreement on Tariffs and Trade, Analytical Index of the GATT (1985), 
p.1. ���!�� �I�����0 ���4�����
��. �����G��u2"�������������������� �!I���������0 �#�
�!�0���������/#� : H,�3���4��n"����!�����H�"��.�������. �������*�J0���22��"���4���
�����)�����H����0 ��4��������#�� �%��#!��40�"������#��, 2543, "��� 16. 
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Havana �4����!�� (Working Party) '��*����4����'����� 19 I�����GATT 1947 �*&���"�
����#��!�������� 40 �!�n���� ��(�G'�(����������()�����������������'��!�#(�� ��(�!'��G��� 
�4����!��'��������#������������19 ���� 1 �(��"�"���+,! �������������*���,-���&�������������
������	#��I���������H (Relatively Increased)46 
 
       ����� Hatters� Fur Case �4����!�� (Working Party) �#(���(� ���
���
#���!�"��"G��(������4"������"#���!���� (women�s fur felt hats) �#����"��� (hat 
bodies) '������������!�����H�"��.���������$��������*���,-���(�!��� ���x �.H. 1948 �#� 1949 
�#�)(�! 6 ��&������!�x �.H. 1950 ��&�����������������x �.H. 1946 �#� 1947 ��!��- 
�\ 
.#. 1937 1939 1946 1947 1948 1949 1950 

�.
.- �.�. 
�����4 
(/"#) 

52, 493 6,372 36,910 15,984 44,646 120,511 61,827∗ 

 
     �#����"G�����*���,-��!���������'��)��������,-�+�������������������
�
#�(� (the value brackets) ��!��- 

�\ 
.#. 1946 1947 1948 1949 1950 
�.
.- �.�. 

�
#�(� 
(�"���2�"��.) 

14,140 8,251 36,045 106,426 53,097 

 
     ��!��-� �4����!���,!�������(� �����4"������"#���!���� �#����
"�������������
(�"��.��������������4�*���,-����x�.H. 1948 � 1950 (6 ��&�����) ��&�������������
����x�.H. 1946-1947 
 

                                                 

 
46 �I�����0 ���4�����
��. �����G��u2"�������������������� �!I���������0 �#�

�!�0���������/#� : H,�3���4��n"����!�����H�"��.�������, "��� 16. 
∗ �����4�����������-!��(��&��������+,!��&��*�H������ �x �.H. 1950 �������4 

259,032 /"# (����#����������+���������!*�4�)�0 �����H�"��.�������) 



 29 

 
   2.3.2.2  ����(���UV����&�
"��D���"����B��&.�����b'���A�0��B
����c�A�" 
      
     ����� Hatters� Fur Case 	
�����!�����H�"��.�#(���(� �����	
�*��
��������H�"��.���(� GATT �����#�I�3�����������I�"����!��������
(�������� 32.3% ��&������� 
I�3�#�#! �������#�����)�����
����"��������0�!�����G��#������#!'� �#�'�(�����+
����"G�'������#���������H�"��.�����	
�*���(�GATT i,�!	#��������#������#!�!�������#�
����)���
�����!"��� ����"�������������������*����
!,-������(� 95% �����-!�����#����������
�!	
����/I�"����)����������"���)���*��H3 (special finishes) �����(�"���)�������� (plain 
felt hats) i,�!���!�)���!!���x�&���������������	#�� '���(��"������u2"����	
�	#���������H�"��.
���'�(�����+������������������#������#!�!�%��!�0���+�����40������!�(!�����������������
��(�!�%���!'�� 
     
     	
�����!�����H�"��.��!�#(������(������������H�"��.�����	
�*���(�
GATT �����H�"��.���"������(���)����!"������������#������#! �#�����(�����������������
�����4�*���,-����!��(�G'�('������(������#������#!��!�#(����'�'�#+,!�%/�� �#�'�(����(�����)��
��"���)���*��H3 (special finishes) ����#������#!��������� ��!��-� �����H�"��.�,!�"G��(� 
�+�����40��!�#(����$��+�����40���'�(������+,!'�� 
     
     �����������!�����H�)�/�� �#(���(��+�����40���'�(������+,!'��
�(���"���+,!�����#������#!�������,-�"#�!���������������	
�*����!����I�3�'��#�� �#�'�(��
�"�%	#����������������"���'���(������H	
��(������������	
�*����!�#(�����
�"�&����"���'��
#(�!"���+,!�����#������#!��-���4�������������������	
�*����� ���)�����4����!�� (Working 
party)(�����������H�"��.) �"G�����������������-  ��������-�	
���������H�)�/�� ��!'����
�����G�/�����!��������2 ��!��- 
    (�) ��$�����
������
(/�����#�(� ��)�����$����!�����#������#!��
(���� �����
�#(��'���(� 5�����#������#!��$��n�!��)���6 
   () �����#������#!�������,-�����4���-'�('���������������	
�"2�!�������H
�"��.��#����������������/I� ��(�����"�%"#����������3��	
��(!������+,!	
�	#��"���������
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�����H�"��.��������-!��	#���#�����!����0"����
�����"�( �#�����!�%��!�0/�����/�34�
�#����������� 
   (�) ��������������������������*&�������	
�*����!I�3���!�#(�� ��$����
����������#�������#(���������������!�������(� �����"��� (velours) ���#�!��$���)����������!��
����� i,�!�G���"���'���#��(���)����������������!�*�("#��'���!�����H�&�� r 
   (!) 	
�����!�����H�"��.��������
(�#���(������H�)�/�� ��$������H���
'�����	#���/�)�0��������$�	
��(!���"��������"��� (velours) �#�"���)���*��H3 (special 
finishes) ����$���#���� �#����'�����#�"�(��I�3�������������I���!�#(����$����!��������H�)�
/�� ���!�����
(�#�� ��(�����H�"��.�G��#!�����	
�*����!I�3���-� 
   (�) ���u������!�H�3.����&�� r �������H�"��. �)(� ������J�I�*���	#�� 
(productivity) �#��(����!��!!��������!�(��
!,-� �#������H�"��.�G�������(�����"�����%����	#��
�
!,-� 
   
     ���)�����4����!�� (Working Party) (�����������H�"��.) �"G��������
�����H�)�/�� �(��������)�*

 (styles) ��(�2���#������#!'����34� 5�+�����40���'�(������
+,!'��6 �������"����!����� 19 I����� GATT 1947 ��(���"#��.���������K �4����!�� 
(Working Party) �"G��(�����*���,-���(�!����!"����!�����������������!�����H�"��.��-!��(�x 
�.H. 1948 �����"�%��!��- 
     (�) �����#������#!�!�%��!�0���"���)�������� (plain felt hats) ��
��$�"���)���*��H3 (special finishes) �(!	#������(����	#��"���I���������H�"��. 
     () 	#����������(����!��!!���������H�"��.�
!,-� 	
�	#����������
�����H�"��.�,!'�(�����+	#��"���)���*��H3 (special finishes) �(!���	
�	#�����������������
�����H�&�� r'�� 
     (�) 	#���������#������#!��!�#(������"�	
�	#��"�������/#��(!���
������"���)���*��H3 (special finishes) ����!�����H�"��.�*������,-� �#���������������I�3�
#�#!�(!	#�"������!"���)���*��H3�������������(�!�����H��������!"���)�����������	#��
I���������H�"��.����������(�!��� i,�!��$�����
!���"�	
�	#���#�	
����/I�����	#���#����/I�
"���)���*��H3�����(� 
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     �����"�%	#�(�! r �"#(���- �4����!�� (Working Party) �,!�������(�����

�����&���5*�&���*64��5(�2�i,�!��	#������(�����(!�� ��$����!���	
����������������	
�*��
��!I�3��!�����H�"��.'�(�����+���+,!'�� (unforeseen developments) 
 
   2.3.2.3  ����(���UV����&�
"��D���"��0�/�"���
	���&�������0���"�����
��)�
 �
��	0�B����
	���&�������0���"������0�� �&������N��/������#   
   
     �������22�������� 19 I����� GATT ����(� 5��������"��6 �����$�
��������"���������,-��#�� "�&� ��$�����%�����(���������������"�� ��(���!��$���������"��
��(�!������! (Serious Injury)47 ��(�!'��G�������� 19 '�('���"����������!��������"����(�!
������!"�&�����%�����(���������������"����(�!������!'��  i,�!���#��������"������- 	
�������
�#(��/��#������������� 3 �(�'�  
    
 
 2.3.3 ��)���A��0�����/W"����������������
	������	0��"	��������������   

N��/�" WTO 
    
   �!&���'�(������)����������� �! ���������#!�(��������������� �!I����� 
WTO ����!��- 48   
 
 

                                                 

 
47 �I�����0 ���4�����
��. �����G��u2"�������������������� �!I���������0 �#�

�!�0���������/#� : H,�3���4��n"����!�����H�"��.�������, "��� 18. 
 48����� 2.1 ���������#!�(��������������� �! ��22����(� 5A Members may apply 
a safeguard measure to a product only if that Member has determined, pursuant to the 
provisions set out below, that such product is being imported into its territory in such 
increased quantities, absolute or relative to domestic production, and under such 
conditions as to cause or threaten to cause serious injury to the domestic industry that 
produces like or directly competitive products.6 
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   2.3.3.1.  ������(���UV����&�
"��D���"�   
        
     �������������! Panel �#� AB ������������������)����������� �! '��
�"������!��&��!����*���,-��!������������'�� ��!��- 
  
     Panel ����� Argentina � Footwear �#(���(� ������#!�(������������
��� �!���"���(� �����!�������������� 5�������4����*���,-�6 (�such increased quantities) ��-!��
�)�!�����4���������! (absolute) �#�/����������������������I���������H (relative to domestic 
production) ��!��-� ����*���,-��!������������ �,!"���+,!����*���,-���!���� 5�����46 �!������
��������-�49 
 
     ����� Argentina � Footwear �����H���0�������*����4�����*���,-��!
������������/���)��x.�� 5 �x (rule of thumb) �&� �
�����4����������������"#�! 5 �x  i,�! Panel �"G�
�(� ���*����4�����*���,-��!�������������!�����H���0�������������J������!�#(�� ������)��
�����"�%	#�#��50 ��( AB �������"G��(� ����� 19(1) �#������ 2.1 ���������#!�(�����
���������� �! �)�����(� 5������������#�!��������6 (is being import) ��!��-�����"������	
������������!
*����4�����������*��!��������&��'�(�������- (recent imports) /������*���,-��!���������������!
����,-���(�!�����G� (sudden enough) �������4����
!,-� (sharp enough) ��(�!��� (significant 
enough) ��-!���)�!�����4�#��%4I�*������(��"�������������"����(�!������! "�&��%������������� 
��������"����(�!������!'�� ���)(��$����*����4���(����#�(��*���,-�"�&�'�(��������#� 5 �x "�&�
����x�G���51 
 
     ���"G�'���(�#��34�����*���,-���!�#(������������#��!����������
�+�����40 5y%��y��6 (emergency) �������H	
�������52 +������*���,-��!����������������,-���

                                                 

 
 49 WTO Document, Panel Report on Argentina � Footwear, para. 8.152. 

50 WTO Document, AB Report on Argentina � Footwear, para. 130.  
51 Ibid., paras.130-131. 

 52WTO Documents, Appellate Body Report on Korea � Dairy, para. 86 ; Appellate 
Body Report on Argentina � Footwear, para. 93. 
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����#�� ����!���'���(���������"���������,-������"�%������u2"�����/��!����!�!�%���"���� 
����,!'�(�)(�+�����40���������(�!y%��y�� �#�'�(��������)����������� �!'��53 ����!��!������
+������*���,-��!������������"�%��*���,-��(��������������������'�(�������)����������� �!    
����"���+,! �+�����40y%��y��'��"��'��#���,!'�(�����������)����������� �!����(�'�54 
 
     Panel ����� Argentina � Footwear �������"G��(� �����*����4��(������
�*���,-��!�������������������� 2.1 �!������#!�(��������������� �!"�&�'�( ���"G��(����
����� 4.2 (��) �!������#!�(��������������� �! ���"���"����!������� 5������#������4
����*���,-��!������������6  ��!��-� Panel �,!�"G��(� ����(� 5�����6 (rate) ���!+,!�����������G��#�
��H��! (speed and direction) �!������������ i,�!������'���G�(���&�����!*����4����/�����-!"��
���������)(�!��#����'�(���55 
     i,�! AB �G�"G��)(�����(� ����"������	
��������������!*����4� 5���/���6 
(trends) ����*���,-��!������������ �#��)(�!��#��!�x.������)������'�(��� ���)(�*��!��(
*����4����������������x.����������������x.���%����� (���������(� 5end point6 of the period) 
��(���-�56 �*������*����4�/���)���J�������������x.���������x.���%��������%��(�� �����(�!�)(� 
������(� �+�������*���,-��!����������������x �.H. 1991 � 1996 ����!��- 
 

�\ 
.#. ����b (��0	������"��) 
1991 
1992 
1993 
1994 
1995 
1996 

8.86 
16.63 
21.78 
19.84 
15.07 
13.47 

                                                 

 
53WTO Document, Panel Report on Argentina � Footwear, para. 8.162. 

 54UNCTAD, Safeguard Measure, Dispute Settlement in International Trade, 
Investment and Intellectual Property (2003) : p.14. 

55 WTO Document, Panel Report on Argentina � Footwear, para. 8.159. 
 56 Ibid., para. 126. 
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     �+�����!������!�"��"G�+,!���/�������*���,-��!�������������������-!�*���,-�
�#�#�#! +��*����4�/���)���J��
����x.���x������������������x�%����� �������-�&� �x �.H. 1991 
���������x �.H. 1996 ��*��(��������������������4�*������,-� �&���� 8.86 ��$� 13.47 ��(+��
*����4��"�����*��(�����*���,-��!����������������,-����x 1991, 1992 �#� 1993 ��(���-� 
"#�!�����-����x 1994, 1995 �#� 1996 �������������������4#�#!�#�� 
        
     ��!��-� ����#&���x.�� (base year) �����*����4��(������������������
�*���,-�"�&�'�(����$��u���������2������������(��������������*���,-�"�&�#�#! +������)����*����4�
/�����������x.�����������������x�%������!���'�(��� ����4���-+���#&���x �.H. 1992 ��$��x.��	#
���*����4���'���(������#�#!�!������������ (16.63 > 13.47) ��!��-� �,!���!�#&���x 1991 ��$��x
.����(���-��,!��������'���(�������*���,-��!������������57 
 
     ����� US � Wheat Gluten Panel �G�"������!��(�!����������� Argentina 
- Footwear /���������(� ������*���,-��!���������������������&��'�(�������- ��(�!�����G��#��*���
�
!,-���� (recent, sudden and sharp)58 
 
 
   2.3.3.2 ����(���UV����&�
"��D���"����B��&.�����b'���A�0��B
����c�A�" 
 
     ���!"�,�!�����!���'��������*����4��!&���'����)����������� �!���
������#!�(��������������� �! ����� 2.1 ���"G��(� '�(����n�!&���'��&��! �+�����40���'�(���
����"G�'�� (unforeseen development) �,!�������+���(� �+�����40���'�(�������"G�'�� ��!�!��$�
�!&���'�(������)����������� �!��
("�&�'�( 
  
     

                                                 

  
 57 WTO Document, Panel Report on Argentina � Footwear, para. 8.154. 
 58 WTO Document, Panel Report on US � Wheat Gluten, para. 8.32. 
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     �������G���- Panel ����� Argentina � Footwear �#� ��� Korea � Dairy 
Products '���#(���(� ����)����������� �!"#�!���������#!�(��������������� �!��	#�)�
��!��� �����H���)�����!�)����������� �!���������#!�(��������������� �! i,�!����#��!
�������� 19 �! GATT 1994 ����59 
 
     �(��� AB ����� Korea � Dairy Products �#(���(� �������*��J0��"�(�!
����� 19 I����� GATT 1994 ���������#!�(��������������� �! *����4�'����� ����� 1 
�#������� 11.1(��) ��!��-60 
      
     5���������#!�(��������������� �! ����� 1 �#(���(� ���+%����!�0
�!������#!�(��������������� �! �&� �������!�n��4�0������)����������� �! i,�!
�n��4�0�!���������� �! �G�&� ����� 19 I����� GATT 1994 �(������� 11.1 (��) ���"��'��
���"�,�!�(� 5�����H���)��������!'�(������������r...������(���������������-�������#��!���
����22�������� 19 �!������#!����0 �#�������#!��-6 
 
     ��!��-� ����)����������� �!�!�����H���)�� "#�!������#!�(�����
���������� �!��	#�)���!��� �����!����#��!��-!�������22�������� 19 I����� GATT 1994 
�#�������#!�(��������������� �!I����� WTO  
 
     ����"��������(� ���������#!�(��������������� �!I����� WTO 
�(�����)����������� �! �����H���)����!�!���!*����4��(� ����*���,-��!�������������������
�+�����40���'�(�������"G�'��"�&�'�( �&� ���!����!&���'�)(�������������� 19 I����� GATT 1947
�,!���)����������� �!r'�� 
 
 

                                                 

 
59 WTO Documents, Panel Report on Argentina � Footwear, para.8.58.; Panel Report 

on Korea � Dairy Products, para. 7.48. 
60 WTO Document, AB Report on Korea � Dairy Products, paras. 76-77. 
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   2.3.3.3   ����(���UV����&�
"��D���"��0�/�"���
	���&�������0���"�����
��)�
 �
��	0�B����
	���&�������0���"������0�� �&������N��/������# 
   

 "#�!���������*�(�!�!����� 19 I����� GATT 1947 �����'���"����
�������������"����(�!������! �#�����%�����(���������������"����(�!������!'�� i,�!�(��"�����
�u2"������������ ��("#�!���������������%�%���� �#�����������#!�(��������������� �!
I����� WTO ,-� ������#!'���"�����������������"����(�!������! �#�����%�����(�������
��������"����(�!������!'�� �#���!���"���"�����"������	
������������!*����4��u�����(�!r���
��������!�����*����4��(�������������"����(�!������! "�&��%�����(���������������"����(�!
������!������� ��������-���!���"���(���������"����(�!������! "�&��%�����(�����������
����"����(�!������!���!�����"�%�������*���,-��!���������������� 

 ���#��������"������-	
��������������H,�3���(�!#�������������3 �(�
������&��!���*����4���������"�����������#!�(��������������� �!�(�'� 

 



�����  3 
 

��	
���	������������ 
���������������������	��	������������ WTO 

 

�����������	
���� 2 ���	��������� ���
�����������
��������	���������
����� !"� ��� ������#$���%��&'���
��� ����#$����(
�� &$
)��
���������	����$")����&'��'
�'�� ���'*�  ��+�),�)���������$")����&'��'�'�� ���'*� ����,�&������-�'	
������
��+�!�� .�� ��'���� ���#$���%�)����&'��' 	
���� 3 
( �����'
����������#$���%�)���
�&'��'���)�����0 ���"��'������������ -�'	�� WTO 4"'��������)���5"&$
�� � )6��
�� 5����#$#�� 	
)"���'��5����	��������������  

 

�'�� !��7��� ���
�������'
����������������#$���%�)����&'��'���)���
��0 ���"��'������������  �����'
��
���&
� ���#$���%�)����&'��'�������� 19 
-�'	�� GATT 1947 �&'���
 �����05���%>6�'�� !� *0������"7
�?@���'�� !� �� 
����&�����
��5���, *��!����5@@5�$���'��5����#$���%�)����&'��' 	
����5"���)�����0 ���"��'
������������  �#+����!"��5����� *0�����	������� ���5@@5�$���'��5����#$���%�)���
�&'��'���)�����0 ���"��'������������ !"��'�� �5"��
�����(
 

 

3.1 ��	
���	�������������%��	�&����	��	������������	� 19 ������     
GATT 1947 

 
 �������� 19 -�'	�� GATT 1947 !��!"�����
"��'0���'"�� ���#$���%�
)����&'��'	
���	�������������� !�� �0���*���#' ��� ����#$����(
�� &$
)��
��������� 
���	����$")����&'��'��+����),�)���������$")����&'��'�'�� ���'*� ����,�&������
-�'	
���������0$�&$
)���
$"�"'��5
 ��+���*�� �5
4"'�� �5�&$
)��
������ 
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 "5 
5(
 	
�����������#$���%�)����&'��'��������19 �����'
��
��������������)���5"&$
�� )%���� �
	
)" HattersH Fur1 .�� !"��0���K� )�����L
���� )"
!��	
���� 2 *0�� ��'0���'"���#$���%�)����&'��'	
)" HattersH Fur �"5 
( 
 
 �	,��-��	./���	��� !"�#$���%�)����&'��' "5 
(  
 

- )������ ��������
&5��6�� &��  ��+�����'���'���L
����6�.
�6 
��$��%)������ ����������
& )���40�)�5( �� 2 �'���� 4.5% *���05 �����$"& )���40�)�5( 
�� 2 	
�Q ).�. 1947 ��$��%)������ ����'���� 3.2% �����	
�Q ).�. 1949 ��$��%)���
��� ����#$����(
���� 17% *0�	
��� )��� �Q*���� �Q ).�. 1950 �#$����(
������� 23%  
  �'�� !��7��� ��$��%)������ �������&��-�'	
������&��5S����$��
�05 & )���'5 �'��	
��"5������������ ���
& )��40� 4"'���
��$"& )���40�)�5( �� 2 ��$��%
����0$��'������"5� 900,000 U 1,000,000 4�0 *���05 �����$"& )����'������"5� 500,000 U 
600,000 4�0 
 

- ��$��%���
����������  	
�Q ).�. 1947 ��$��%���
������*0�����0$�
������ &��-�'	
������&��5S�'��	
��"5���������� *��	
�Q ).�. 1949 �
K� ���  6 �"+�
*��
�� �Q ).�. 1950 ��$��%���
������*0���$��%)������ ��������� &��!"��#$����(
�'�� 
����
+��  
  

- ����0$�����-�'	
������&��5S 	
�%�������0$������� &��
-�'	
������&��5S0"
��'0  "5 
( 
 
 

                                                   
 
1 Report on the Withdrawal by the United States of a Tariff Concession Under 

Article XIX of the General Agreement on Tariffs and Trade, Geneva, October 1951. 
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�0 �.-. 1948 1949 1950 
��$��% (4�0) 629,235 565,768 203,235∗ 
����6�.7
�6���0"0 ��+�����'���'��5��5��0�	
�Q ).�. 1948  10% 18%∗∗ 
 

- )������ ����� �����$4-)��0�'
*�0   ���*�
�� ������&��5S����$��
�0������!����������0�'
*�0 )������ �����$4-)&$
)���5����� (hat bodies) !���L
����
�
$"#$��� (special finishes) )+� 	
�Q ).�. 1949 ������� 20% 	
�Q ).�. 1950 (6 �"+�
*��) 
������� 30% ����7
!"���������
$"#$��� (special finishes) ��
������������ ������!"�������
*�
�������
$"��'�.�� �0$�4"'����0$�-�'	
������ *0�������!��&�
�� )%������n$���
���)�������� �������� &��5S (USITC) *&" 	����7
�������0$������� &�����
�
 10 U 14 
��' !��&����K�0$������
$"#$��� (special finishes) 	
��)�����&����K*�� �5
�5�&$
)��

������!"� 
 

- ������ *�  �
  &��
�0�������������� *�  �
�5��0�*&" 	����7
��� 
��$��%)
 �
	
��$�5��0$�����	
������ �Q ).�. 1947 U 1949 0"0 *0�0"0 �'�� ���	
�Q 
).�. 1948 U 1949 "5 
( 
 
 
 
 
 

                                                   
 
∗�5��0�0��&,"��	��	
���!��&�
���$��%����0$�4"'����5( *���"+�
����)� U 

�$K,
�'
 �Q ).�. 1950 �'���� 607,265 4�0 
∗∗��$��%����0$�-�'	
�������5( *���"+�
����)� U �$K,
�'
 �Q ).�. 1948 �'���� 

247,865 4�0 
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�0 �.-. 1947 1948 1949 
�5����o0�'�� ���
�

)
 �
 

4,383 4,349 3,717 

����6�.7
�6��0"0 ��+��
���'���'��5��Q ).�. 
1947 

 
1% 15% 

   
 ����05�S�
�����0"5 �0��� )%������n$����� &��5S (USITC) �)�����7
��� 
��������0*&" �������0$������� &��	
�Q ).�.1949 *0� �Q ).�.1950 (6 �"+�
*��) 0"0  
*0������� *�  �
0"0  �&����,��������
������&$
)�����#$����(
  
 
 �	,��-�&�4��4������� !"�4��*'� ��� ������&��5S!����05�S�
�����0��
&
5�&
,
��� 	
��� �Q ).�. 1947 U 1950 !"���$")����&'��'��+�),�)���������$")����&'��'
�'�� ���'*� ����,�&������-�'	
������&��5S "5 
(  
 

- ������ *�  �
  ����4��*'� "5 
( 
 
 (�)  &K$�$��*&" K� )�����0�'
*�0 �� �5��������� *�  �
	
�,�&������
�0$������
&5��6-�'	
������'5 !����L
��&�,�!"� 
 
 (�)  ���!��&�
�� )%������n$������)�������� �������� &��5S��*&" 	��
��7
��������� *�  �
0"0 	
�Q ).�. 1948 *0�0"0 �����(
	
�Q ).�. 1949 ��L
������&����,
�+�

����
+�������
������&$
)���#$����(
��#$���%�"��' �5(  p ��!����05�S�
	" p ����
&
5�&
,
������
������&$
)���#$����(
��0�������������� *�  �
 
 
 ())  ���#$���%���������� *�  �
��0"0 �&����,������
������&$
)����
�#$����(
��+�!�� ����� #$���%����'���'����0"0 �� ������ *�  �
	
�,�&�������0$�
�����5��,�&��������!��!"��0$����� *��������&��5S�7!��!"�#$���%�	
* �
( 
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 ( ) ���&K$�$�5��0������� *�  �
 *&" ��������� *�  �
	
���  6�"+�
*��
�� �Q ).�. 1950 �*
�4
���#$����(
 .�� �&����,�������0$��5������
$"#$��� (hat bodies with 
special finishes) -�'	
�������#$�������(
"��' 
 
 ��������0��� ��
��+������5������7���$ ����5���)����� *�  �
	
�,�&������
�0$������
&5��6	
������&��5S!��!"��5��0������� !������0���!"���� ���
������&$
)���#$����(

!"����	����$"��+�),�)����������	����$")����&'��'�'�� ���'*� ��������� *�  �
 
 

- ����0$������
$"#$���	
������&��5S  ���*�
��������)4�q �0���
���!���� ���
�����������
$"#$��� (special finishes) �#$�������(
!��!"����	����$"���),�)�����
����$")����&'��'�'�� ���'*� ����,�&������-�'	
������&��5S 	
�� �� �5
�������
��0�'
*�0 �� *r�5�
*0�)������ �����$4-)�����
$"#$������#$�������(
 !"�&��� 4���&
	��*������0$�-�'	
������	
����$��$��*0��'�'����0$�&$
)���
$"
(�'�� ��"��7���(
 ��7
!"���� 
	
�Q ).�. 1947 !�������0$������
$"#$���	
������&��5S *��	
�Q ).�.1948 ����0$�	

������&��5S��$���������0$������
$"#$����#���!"��5��$�n$#0�� ����'�'�0�""5 �����0
���!�
( 
 

 
�0�.-. 

�	�����	5���
����%�	,��-
��	./���	��� 

�	�����	5������
�
���678%��9��

��	���������.��0
���% : 

�.&%���	5���
����%�	,��-
��	���������.��0 
�.-.1948 

1947 0 - - 
1948 15 -  
1949 25 66% 166 
1950 100 400% 666 

(���'���, : �5��0��5( ��"
(���*�
��������)4�&40����'!"��5������*�0� �����0�� ������
&��5S����$��) 
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- ��$��%����0$�-�'	
������&��5S����������
������  
�����
(��+��
���'���'������� �5������
���������#$����(
�5��5�������0$������
$"#$���-�'	
������
&��5S����$�����#$����(
 *&" 	����7
�����$��%����0$�-�'	
������&��5S����$���&5"&��

���������$��%���
������ ��7
!"���� 
 

 
�0 �.-. �.&%���	%;��6�� 

�.&%���	5���
����%�	,��-
��	./���	��� 

1948 100 100 
1949 269 166 
1950 580 666 

 
 - ����0$�����-�'	
������&��5S�5( ��"  &��
���,������0$������
$"
��'� (plain hat bodies) -�'	
������&��5S0"0 �#�������0$�-�'	
������&��5S��0�'
��
�0$������
$"#$��� *0����05 )���&����K	
����0$� (productive capacity) �7K��
��!�	��	

����0$�����������'� *������0$�����&��-�'	
������&��5S�5( ��"!��!"�0"0  ��7
!"����
�����0 "5 
( 
 
�0�.-. 
 

��	5��������	,
��- 

(
.%4��) 

��	�
���678%��9��������.� 
�0���%�%�� 

�.&%���	���������.� 
�0 �.- 1947 

1947 487 - 100 
1948 629 +29% 129 
1949 566 -10% 116 
1950 650 +15% 133 

 
 ����05�S�
�����0�5( ��" ���*�
��������)4�q ��7
��� ����������� ������
&��5S�$	���������� �,�&������-�'	
������������),�)���������$")����&'��'�'�� 
���'*�  *����L
�������� )���#'�'���� �,�&������-�'	
����������'�")�� *0�
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�����"�0�"	���"��'����5"4���&&$
)��������������
������ *0�������!�	���5��������
��  
��������)4�q ��7
������	�������������� �������� 19 	
05��%�
(��L
���!��K����� ���
n��� 
 
 �,�;���% (Working Party) ��+��)%���� �
#$���%��05�S�
�� �5(  2 
������*0�� �)�����7
"5 
( 
 (�)  &K$�$��*&" 	����7
K� )���&5�#5
n6������ &$
)��
������*0�����0$�&$
)��
-�'	
��������(
!��
K� ��� �0� �Q 1950 *&" 	����7
K� �����&$
)��
���������$��%�#$����(

�'�� ���*0���"��7� 	
�%�������0$�-�'	
������0"0 *0�) ��  ���&K$�$"5 �0����� ��L

�05�S�
�����$"���),�)��������$")����&'��'�'�� ���'*� ����,�&�������� ������&��5S 
  
 (�)  	
��' �
�� )%������n$���-�� (Tariff Commission) !"��0���!�����
���
�����������
$"#$�������� ��0������������0$������
$"��'�-�'	
������
4"'�o#�����������)�&� ���� *0�&$
)��
������'5 !�����5"����'�'�0�"����0$������
$"
#$����� ����0$�-�'	
�������'�� �,
*� ��"��' 
  
 ())  ������0���!"�������K�
������#5
�� -�� �#+��&
5�&
,
���#5u
����
�0$�-�'	
������	
����0$�&$
)���
$"	��� .�� ����0$��5��40�!"���������v"�0�" ��L
&$� �����
!��!"�-�'	�������19 !"� K��&$
)��
�������
$"	���!"�������*�
��&$
)��"5( �"$�-�'	
������ 
(customary domestic product) ���&K$�$�5( *���0� �Q 1950 ��(
!�*&" 	����7
��� ����
������'�*0������
$"#$�����
��������!"�������*�
�������
$"��'����0$�-�'	
������	

��"5���� (material degree) 
  
 ( )  ��+�� ������  �
*0�������  �
 !���&K$�$��&�,�!"� 
  
 4"'&�,�*0�� ����05�S�
��� �$ �5( ��" )%���� �
 (Working party) �5"&$

���&$
)��
���������	����$"��+�),�)��������$"�0�&'��'�5�����0$�����&���� ������&��5S !��
�����"5��� )����&'��'��K� �
�"��L
 x)����&'��'�'�� ���'*� y ��+�!�� ������&��5S
!��!"���
������� #$&��
6�����"5�)����&'��'�'��	
�5(
���'*�  �
+�� �������"7
#$#���'����
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������&��5S������0���$"��� �����19 ��+�!�� ������&��5S�� !"����4'�
6������& &5'
"5 �0������5(  !��������7���$ 	"��*&" ���!����$")����&'��'*���,�&������-�'	
������ 
�����7���$ *&" ���&$
)��
�������#$����(
*0���"5��� )����&'��'�����L
)����&'��'�'�� 
���'*�  ��+�),�)���������$")����&'��'�'�� ���'*�  �� &�,�!"������������7)4�q!��&����K
��#$&��
6!"����!���)����&'��'�'�� ���'*� ��+�),�)��������$")����&'��'�'�� ���'*� �5�
�,�&������-�'	
�� ������&��5S 
 
 ���������������)����05���%>6���#$���%�)����&'��'	
���	��
������������ �������� 19 -�'	�� GATT �� )%���� �
 (Working party) 	
)" HattersH 
Fur ����7
��� ���������� 19 -�'	�� GATT 1947 !"�����
"!���#' ��� ����#$����(
�� &$
)��

���������	����$")����&'��'�'�� ���'*� ��+�),�)���������$")����&'��'�'�� ���'*�    
������5@@5�$"5 �0���!"����	����$"�?@������)������ )����&'��'�'�� ���'*� )+���!� 
*0���#$���%��������#$����(
�� &$
)��
���������	����$")����&'��'�'�� ���'*� !"��'�� !�2 
 
 ��+��#$���%�������5@@5�$*0������7
��� �)����5( 	����5@@5�$!���'�� ���� p 
�5( ����
����������� ���5@@5�$&����K����� ���5@@5�$	���)����o#������� ����
(!"� 4"'
�����	&��?��5' (factors) 	
���#$���%�)����&'��' ���
 ���!� ��"�,
 ������  �
 ��+� ���
0��0�0�' *�������� �7�0+������!������
"
$'��)����&'��'	���o#������� 3 .�� �����'
��7
���  
������ ���5@@5�$���!����� ���������5")��
$'��)����&'��'�'�� ���'*� �
��$
!� �� !��!"�	��
)��
$'��!�� *0���� �����v"4���&	��
���?��5'���)����0���0�'��	��	
����$�)����6�����$"
)����&'��'��+�!��!"� 
 

                                                   
 
2Alan O. Sykes, The safeguard mess : a critique of WTO jurisprudence, World 

Trade Review2(2003): 265.  
3 Ibid.  
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 ��+�� GATT !��!"�	��)��
$'��)����� x)����&'��'�'�� ���'*� y !�� �� �0��'	��
������-�)��� �)����5
�� �������7
&�)��4 *0���+�����������
������#$���%�)����&'��'
*0�� #������$")����&'��'�'�� ���'*� ��+�),�)���������$")����&'��'�'�� ���'*� ���
�,�&������-�'	
������ ���������
��������!"��5����'����4'�
6*�� ���& &5' 	
��%����$"
���#$#�����'��5����	�������������� �������� 195 ���')������ ���������&� �����K��
�0��������&$
)���� �
���$��%�#$����(
&� �
��$")����&'��'�'�� ���'*� ��+�),�)�������
��$")����&'��'�'�� ���'*� ����,�&�������� ������
������
5(
��� ��L
|}�'#$&��
6��� !��!"�
��$")����&'��'�'�� ���'*� ��+�),�)���������$")����&'��'�'�� ���'*� �5��,�&������
-�'	
���������
������ "5 ���
	
)" HattersH Fur Case ��+����)4�&40����'!��&����K����
*&" !"����!���)����&'��' �� K+�����)����&'�'�� ���'*� �����������&��5S���  )�����7

�� )%���� �

(��L
��K��K' �5
����#�����L
����'�')������'��  x)����&'��'y 
���!� ���	�������� ���	������� 19 &����K	������� 19 !"�)���)0,�&K�
���%6!"����0�'
������6 
�����
( )�����7
�� )%���� �
'5 ��L
����05��05�����5��!��� �~���'�����     
y���	"�0������ ���
5(

��&+�y .�� ����������� ��	������� 19 )����L
�����
����	
���#$&��
6���
�,�&������-�'	
�������
!"��5�)����&'��'�'�� ���'*�  ��+�),�)���������$")���
�&'��'�'�� ���'*� !"��'�� !�7 
  

                                                   
 
4 Alan O. Sykes, GATT Safeguards Reforms : The Injury Test. In Robert Howse 

(ed.), The World Trading System : Critical Perspectives on The World Economy. Vol.3, 
pp.396-413. London : Routledge, 1997, p. 396. 

5 GATT Contracting Parties, Report on the Withdrawal by the United States of a 
Tariff Concession Under Article 19 of the GATT (Geneva : GATT, 1951), p. 23. 

6 John H. Jackson, World Trade and the Law of GATT (St. Paul, Minn : West 
Publishing, 1969) p. 563. 

7 "�. &,���'��$  �&K'�!�',  �~���'����S�$������� ������ : ���)��),����)��
������ ������4"'�5S (��, ��#q : )%�
$�$��&��6 �,��0 ��%6����$�'�05', 2531), �
�� 102. 
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 GATT !��!"�����
" �?��5'�� ����S�$� (factors) �����(�����$")����&'��'
�'�� ���'*� !�� *���?��5'��������-�)	��	
���#$���%�)����&'��' !"�*�� ��)�&$
)��, ���!�, 
�0�0$�, ������  �
, )���&����K (capacity), ���05 ����0$���	����$  (Capacity Utilization) 
*0��+�
p8 �� ��7
!"���� ����� 19 ��  GATT 1947 !"��� �05����	
���#$���%������$")���
�&'��'�'�� ���'*�  ��+���$"���),�)���������$")����&'��'�'�� ���'*� !���#' �07�
��'
����
5(
9 
 
 *����#������$")����&'��'�'�� ���'*�  ��+�),�)���������$")����&'��'
�'�� ���'*� *0���7��� *���7'5 !��&����K	�������������� !"� ����� #$���%������ )���
�&'��'
5(
�&����,���������#$����(
�� &$
)��
��������+�!�� ����#$����(
�� &$
)��
������
���	����$")����&'��' ���'K�  &$
)��
�������#$����(
	
�	��������	����$")����&'��'�'�� 
���'*� !"�10 

 ����7
��� 	
)" HattersH Fur Case K������~��� )����&'��'��$"��(
	
�%�
�"'��5������#$����(
�� &$
)��
������ )%���� �
�7�5"&$
!"���� ����#$����(
�� &$
)��
������
���	����$")����&'��'�'�� ���'*� 11 ��+�	
������&��5S����$�� �7���
�5
 K������~������
�#$����(
�� &$
)��
��������$"��(
	
�%��"'��5�)����&'��' �7&����K	����'����
!"� �#+��
������)����&'��'����~���'�� ������&��5S12 .�� ���)�����$ *0�� �����)����&'��'

                                                   
 
8 19 U.S.C. Section 2252(c) 
9 Alan O. Sykes, GATT Safeguards Reforms : The Injury Test, p.396. 
10 Ibid. 
11 Kenneth W. Dam. The GATT (Chicago : University of Chicago Press, 1970), 

p.102. In Alan O. Sykes, GATT Safeguards Reforms : The Injury Test, p.397. 
12 USITC, Wood Shakes and Shingles from Canada (Washington, D.C. 1984), pp. 

13-14. ; USTIC, Carbon and certain Alloy Steel Products (Washington, D.C. 1986), p. 69. 
In Alan O. Sykes, GATT Safeguards Reforms : The Injury Test, p.397. 
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��$"��(
&�")0�� #�����5� �����#$����(
�� &$
)��
������!��!"�*&" ��� ����#$����(
�� &$
)��

��������L
&����,�����	����$")����&'��'�'�� ���'*� *���'�� 	" 

 
3.2 ������J%��6�����.KK.���������.���	
���	�������������%��	��	����	���
����LM���
9���.��;�������������������	��	������ 

 �5�K,���& )6�� �����������)�����4���'�	
��+�� ������������  )+� 
������-�)��� ������	�����5@@5�$����� 19 �)����5"��
�����(
 �#�������� 19 �"$��
)���)0,��)�+� ���	�������)����5
!"��������-�	� *0����	��������-�)	������� 19 �5
)

0�*
��� 13 
 �����������)�����4���'� 	
��+�� ����5"S�
)����&'��' �)���)$"��7

*����� �5
�'�� ��� 4"'�o#�������� ���������05 #5u
��5�������#5u
�*0��14 ������
���05 #5u
���� ���	������5"S�
	
���#$���%�)����&'��'�)���'����������������
#5u
�*0����	�� 4"'��7
���)����&'��'�'�� ���'*� ��� �'���
�5��(�5"�� ����S�$� 
(economic indicators) ���
 ����0$� �����' ���05 ����0$���	����$  ������ *�  �
 
�0���*�
������0 �,
 �,�
 *0�&$
)��) )05  ��L
��
 ��0��
(����L
�5��(�5"&K�
��� 
-�)�,�&������ �5( ��"15 *��������#5u
�*0���'�� ������&��5S����$�� *0������)�

                                                   
 
13 Terence P. Stewart, The GATT Uruguay Round : A Negotiation History (1986-

1992) Volume II : Commentary (Deventer : Kluwer Law and Taxation, 1993), p.1745. 
14 Group 3 (d) U Safeguards : Report to the Trade Negotiations Committee, GATT 

Doc. No. MTN/13(Oct.28,1974), p.3. Cited in Terence P. Stewart, The GATT Uruguay 
Round : A Negotiation History (1986-1992) Volume II : Commentary (Deventer : Kluwer 
Law and Taxation, 1993), p.1750. 
 15  Safeguards (Circulated at the request of certain developing countries), GATT 
Doc. No. MTN/INF/17(Feb.6,1978) p. 2. Cited in Terence P. Stewart, The GATT Uruguay 
Round : A Negotiation History (1986-1992) Volume II : Commentary, p.1751. 
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',4�� !����7
"��'�5�)���)$""5 �0��� ����	������5"S�
���#$���%�)����&'��'�)���
���� �" 

 
��� ���5@@5�$������#$���%��5
	
����������+���"+�
n5
��)� �Q 1978 �0���

��� )����&'��'�'�� ���'*�  ��#$���%�!"���� x�?��5'����L
-����$&5'y (objective factor) 
���
 �0�0$� �5�������"$
&�#5" ��'!"� &$
)��) )05  &��
*�� ����0�" ���!� ������ *�  �

-�'	
������*0�)�����  ���05 ����0$���	����$  ���&$�n$-�#����0$� ���0 �,
 *0��
�"�� 
�0�"16  

 
 *�����'��&," 	
�����������4���'��0,�������������"��'������������  �7

!��!"����&�,������*���'�� 	"17 "5 
5(
 �0�'�Q 1979 ������
�'���	�@� (the Director U 
General) !"��5"�����' �
���'��5�)���'��0�����	
���������5"������ )�����0 ���"��'
������������  4"'���,K� ����"7
����?@��	
�������� .�� �
�� 	

5(
)+� ��+�� ���
$'��
)������'��  x)����&'��'�'�� ���'*� y18 

 
	
��� ���'�����������4���'� ������-�)!"��5"&$
	���� ��"���
$
��������

	
��+�� ������������ ���!�-�'�05 ����������������4���'�*0�� *0�	
��$@@��5S�
�� 
�Q 1982 �����0���K� ����"7
������� ������'��	
)�����0 ���"��'������������  .�� �
�� 

                                                   
 
16 Draft Integrated Text on Safeguards, GATT Doc. No. MTN/SG/W/45 

(Dec.11,1978), p.6. Cited in Terence P. Stewart, The GATT Uruguay Round : A 
Negotiation History (1986-1992) Volume II : Commentary, p.1751.  

17  See Draft Integrated Text on Safeguards, GATT Doc. No. MTN/SG/W/39 (June 
22, 1978) Cited in Terence P. Stewart, The GATT Uruguay Round : A Negotiation History 
(1986-1992) Volume II : Commentary, p. 1752. 

18 Terence P. Stewart, The GATT Uruguay Round : A Negotiation History (1986-
1992) Volume II : Commentary, p. 1752. 
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5(
)+� ��+�� ����5"S�
����L
-����$&5'	
���#$���%�)����&'��'*0�),�)���������$"
)����&'��'�'�� ���'*� 19  

 
	
������������,�,��5' ��������������7
��� ���������� 19 !"�����
"� +��
!�

���
���	�������������� ��� 	��������-�)��� ������#$&��
6)����&'��'���
 (serious 
injury test) �0,������������+�� ������������ !"�'�����"7
��+��  ���
$'��)����� x)����&'��'
�'�� ���'*� y 	���)����5"��
��(
!"��'�� !� ������&��
	�@���7
"��'����	�������5"S�
���
#$���%�)����&'��'�'�� ��L
���n��� .�� )����5"*'� ����$"��(
	
��������)+� ����5"S�
��
��L
���n���)+���!� *0�����5"&$
�����$")����&'��'�'�� ���'*� ��(
�'���5�����5"S�
��
&��)5@�5�	"��+�!��20 

 
 ��$@@��5S�
���Q 1986 ��'���� 	�������5"S�
����L
���n���	
���#$���%�
)����&'��'�'�� ���'*�  4"'	������
"!��	
)�����0 ���"��'������������  �#�������5"
S�
����L
-����$&5'�����'	��)�"���'�0������$"��(
!"� (Objective criteria promote 
predictability) )����5"*'� ����$"��(
 )+� ���0+������5"S�
�5�	"����L
�5��(�5"�����$")���
�&'��' �#��������5"S�
���
�
���������,�0#�����������	��	
���#$���%������$")���
�&'��'��+�!��!"� 

 
 )���'��0������'���� ������	��&�",0�5
������  x����5"S�
����L
-����$&5'y 
(objective criteria) �5� x���)�"���'!"�0�� �
��y (predictability) *0�y)���',�$n���y 

                                                   
 

19 Ministerial Declaration of 29 November 1982, GATT Doc. No. L/5424, reprinted 
in GATT, BISD 29th Supp., p.12.(1983). Cited in Terence P. Stewart, The GATT Uruguay 
Round : A Negotiation History (1986-1992) Volume II : Commentary, p.1753. 

20 Terence P. Stewart, The GATT Uruguay Round : A Negotiation History (1986-
1992) Volume II : Commentary ,p.1776. 
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(fairness) )+� !��&����K	��
(���
5��5��5
	"�5
�
�� !"��'�� ��7��� �,��'�� ��� ��(
�'���5����
#$���%��� |}�'��$�����L
��%p!� 

 
 &$� ��0��
(���	��������-�)���&��!��#�	���	�����#$���%�)����&'��'��(
�'���5�
",0'#$
$��� *��0������������$
!� �5
��L
��+�� ������  x���)�"���'!"�y �5� x����5"&$

���",0'#$
$�y )����5"*'� 	
����"7
"5 �0�������� ������ Pacific Rim *0�������@��,}
 
.�� !��	��������&��)5@��	������� 19 �5���|}�')+� ������&��5S*0������)�',4�� .�� ��L

��������	������� 19 ���'��� 

 
 ���������05 #5u
� ���
 ���.$0 ��7�.$4� �
 �$
�"' *0��'$��6 ��� ���	��
����S�
	
���#$���%�)����&'��'�'�� ���'*� �)������� �"21 ����"7
&��)5@)+�������
���05 #5u
���� ���	��&��� -������#$&��
6)����&'��'�'�� ���*���������	��������������  
4"'	��#$&��
6)���&5�#5
n6������ &$
)��
���������#$����(
�5�&K�
���%64"'�����*'�0 ��        
�,�&���������0$�&$
)�������+�
�5
��+�*�� �5
4"'�� �5�&$
)��
������
5(
22 ���������05 

                                                   
 
21  UNICE, Uruguay Round : Present Status of the Negotiations on Safeguards, 

Doc. No.MU/SR/LG/10.10 A.4, September 8 ,1988, p. 2., Communication from Brazil, 
GATT Doc. No. MTN.GNG/NG9/W/3 (May 25, 1987), p.2. Cited in Terence P. Stewart, 
The GATT Uruguay Round : A Negotiation History (1986-1992) Volume II : Commentary , 
p.1776. ���������.$0�&
���� )����&'��'�'�� ���'*�  ���')������ ��L
&K�
���%6��!��
&����K)�"���%6!"�0�� �
�� *0�����#$����(
�'�� ����� &$
)��
������ .�� ��L
���)��-�'	��
�05���%>6�� GATT *0���� �)���&5�#5
n6������ &K�
���%6��!��&����K)�"���%6!"�
0�� �
�� �5�����#$����(
�'�� ����� &$
)��
������ *0�)����&'��'�'�� ���'*�  ����� ����
��$"� +��
!�"5 �0���������-�)�� 	�������������� !"� 

22 Ibid., p. 3. Cited in Terence P. Stewart, The GATT Uruguay Round : A 
Negotiation History (1986-1992) Volume II : Commentary , p.1776. 
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#5u
��0������ ����S�
�� )����&'��' !��)����)0,��)�+�*0�!��)����v"4���&	������	��
������������ �5
�'�� ����
��$
������GATT����
"!�� 

 
 �������0,�� Pacific Rim �7&
5�&
,
��������S�
���#$���%�)����&'��'
������ �" ������ ������	
�0,��
()+� 	
���#$���%�)����&'��' ����� ����~������
������
���#$����(
���	����$"�04"'�� �5�&-�#�� �,�&������-�'	
������4"'�����*'�0  ������
��0��
(�&
����)�������5"S�
����L
���n��� .�� �7)+����	���?��5'�� ����S�$�	
���#$���%�
�����$")����&'��'*���,�&������-�'	
������4"'���*0����+�!��23 

 
 �'�� !��7��� �?��5'�� ����S�$��� ������ ���
 �����0�'
*�0 �� 
��)4
40' (technological changes) ��+�)�����0�'
*�0 	
�&
$'��� �����$4-) (changes 
in consumer preference) ��+��?��5'�+�
p��)0��')0� �5
 !��	���?��5'������ �(�����$")���
�&'��'�'�� ���'*� �5��,�&������-�'	
������  

 
 ����7
��� ����&
�*
��� �0,��������"5 �0��� ��L
������	�����*&" K� 
)���&5�#5
n6������ &$
)��
�������� �#$��&� ��(
�5�)����&'��'�� ��$"��(
�5��,�&������
-�'	
������'����(
 .�� ������@��,}
�7�)�����7
���
�"'��5
����� ���	�������S�
��
���� �"	
���#$���%�)����&'��'24  

 

                                                   
 
 23 Communication from Australia, Hong Kong, Korea, New Zealand, and 
Singapore, GATT Doc.No.MTN.GNG/NG9/W/4 (May 25, 1987), p.3.  Available from: 
http://www.worldtradelaw.net 

24Proposal on Safeguards : Submission of Japan, GATT Document. No. 
MTN.GNG/NG9/W/11, (October 13, 1987). Available from: http://www.worldtradelaw.net 
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�Q 1989 ��' �

���&
��� ������&��5S����$�� ��+�� ����5"S�
����L

���n������5S�������������$
���&�)����	�������������� ��+�!�� ������&��5S����$���0���
��� ���#$���%�)����&'��')���'���
�05��������&���?��5'�� ����S�$� "5 ���!�
(25 

- �0�0$���*����$  (actual or potential output) 
- ��$��%���.+(���' (turnover/sales) 
- ���!� (profits) 
- ���05 ����0$���	����$  (capacity utilization) 
- ������ *�  �
 (employment) 
- )�����  (wages) 
- &$
)��) )05  (inventories) 
- ��)� (price) 
- �0���*�
������0 �,
 (return on investment) 
- &��
*�� ����0�" (market share) 
- )���&����K	
����#$�����&$�n$-�#�� ����$�5'*0�#5u
� 

*0���5������
����0$�	���5
&�5' (ability to raise capacity 
for R&D and modernization) 

 

 .�� �7!��
��*�0�	�*���'�� 	"���?��5'��� p��0��
(��������&��5S�&
��� 
)0��')0� �5��?��5'���5@@5�$!��	
 Section 201 ����~���'-�'	
�� ������&��5S26 4"'
������&��5S�0������ 	
���#$���%�)����&'��' �����4"'���#$���%��?��5'��� p*���#' 
�?��5'	"�?��5'�
��  ��+� #$���%��5( �0�'�?��5'����5
����5"&$
!��!"������$")����&'��'

                                                   
 
25Submission by the US, GATT Doc. No.MTN.GNG/NG9/W/23 (June 13,1989), 

p.3. Available from: http://www.worldtradelaw.net 
26Communication from the US., GATT Doc. No.MTN.GNG/NG9/W/13 (March 3, 

1988) (describing). Available from: http://www.worldtradelaw.net 
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��+�!��27 �#����?��5'�� ����S�$����� �(�����$")����&'��'*���,�&��������+�!�� �5
�7
*����� �5
!�*0��*����% .�� ���#$���%�)����&'��'!��)����(
�'���5��?��5'	"�?��5'�
�� 
4"'�o#�� 

 

3.3 ��	
���	���������������������������������	��	������������ WTO 

 ��+��!"�����K� ���#$���%�)����&'��'�������� 19 -�'	�� GATT 1947 
*0�)�����L
���� ���5@@5�$���'��5����#$���%�)����&'��'���)�����0 ���"��'
������������ *0�� ���!�
(�����'
����������������#$���%�)����&'��'-�'	���05���%>6
�� )�����0 ���"��'������������ -�'	�� WTO   

 ���)�����0 ���"��'������������  !"�����
"	�������
�����������
����L
���
��
����	
���#$���%�)����&'��' )+� ���#$���%���� ����#$����(
�� &$
)��
��������L
&����,
�����	����$")����&'��'�'�� ���'*�  ��+�),�)���������$")����&'��'�'�� ���'*� ���
�,�&������-�'	
��������+�!�� ����7
��� ���#$���%�)����&'��'������"��'���
#$���%� 3 ����"7
 "5 
( 

(1) �����#$����(
�� &$
)��
������ (increased quantities) 

(2) ��$")����&'��'�'�� ���'*�  ��+�),�)���������$")����&'��'�'�� 
���'*� ����,�&������-�'	
������ (serious injury and threat of 
serious injury) 

(3) ����#$����(
�� &$
)��
��������L
&����,�����	����$")����&'��'�'�� 
���'*� ��+�),�)���������$")����&'��'�'�� ���'*�  (causation) 

                                                   
 
27 Submission by the US, GATT Doc. No.MTN.GNG/NG9/W/23 (June 13,1989), 

p.3. Available from: http://www.worldtradelaw.net  
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*���
+�� ��������'
�)����,� ���'���������	
��+�� )����&'��' *0�
)���&5�#5
n6������ ����#$����(
�� &$
)��
�������5�)����&'��'��L
�05� "5 
5(
 	
�5����
( 
�����'
�������������4"'�
�
�o#��	
����"7
��+��  ���#$���%������$")����&'��'��+�
),�)���������$")����&'��'�'�� ���'*� ����,�&������-�'	
��������+�!�� (serious 
injury and threat of serious injury) *0�	
����"7
��+��  ����#$����(
�� &$
)��
��������L
&����,��
���	����$")����&'��'�'�� ���'*� ��+�),�)���������$")����&'��'�'�� ���'*� ��+�!�� 
(causation) &��
����"7
��+�� ����#$����(
�� &$
)��
������(increased quantities) �����'
!"��0���
!��	
���� 2 	
�5�������'��5�� +��
!����
���	��������������  

 

3.3.1 ���	/�%��	����% (Standard of Review) �������.���������������
������������������	��	������ 

����� 11 ���)�������	����"��'�~��%>6*0������
����� 5����#$#��28 
�0������ Panel �5���� �����$
�����7���$  ���	�� *0�����~$�5�$���)�����0 ��� p-�'	��
� )6������)��40� 	
��$ -����$&5' (objective assessment) �0���)+� Panel ��� #$���%�
#'�
�05�S�
	
��$ -����$&5' !���$"��+�
 ��+��#$��o' ���#'�
�05�S�
	"p *0� 
)%���������$
$�o5'���#$#�� ��� �$�)����6#'�
�05�S�
4"'��������)�$ *0��5"&$
�'�� �

                                                   
 
28 ����� 11 ���)�������	����"��'�~��%>6*0������
����� 5����#$#�� �5@@5�$��� 

xThe function of panels is to assist the DSB in discharging its responsibilities under this 
Understanding and covered agreements. Accordingly, a panel should make an 
objective assessment of the matter before it, including and objective assessment of the 
facts of the case and the applicability of and conformity with the relevant covered 
agreement, and make such other findings as will assist the DSB in making the 
recommendations or in giving the ruling provided for in the covered agreements. Panels 
should consult regularly with the parties to the dispute and give them adequate 
opportunity to develop a mutually satisfactory solution.y 
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���,��0 ��+�����0���4"'&�,���� ���#$���%��5"&$
�� Panel ��� ��L
!�����05��,-
$�$
�����
 (due process of law)29 

�����Panel ��� ����&����� �����
�����������
���� ������&���$� #$���%�
�5( ����"7
����~���' *0�����"7
�����7���$  !"�&�")0�� �5�)�����0 ��� p-�'	��� )6���
���)��40���+�!�� Panel ��	������S�
�������
 (Standard of Review) 	
�������&��
"5 �0���30 

����S�
�������
 (Standard of Review) � 2 �05���� !"�*��31 

(1)  �05� Deference Principle ���'K�  � )6���� 5����#$#�� ��!����
�����7���$  *0�����~���'	��� *����#$���%��5"&$
��������7���$  *0�����~���'�������
����
�������
���� ������&���$� !"�#$���%���*0�� ���
�&'*�� ����7
!"��'�� �5"��
��� �����7���$  
*0�����~���'�������
�����������
��!"�#$���%���
5(
 !����L
���,��L
�0 (unreasonable) 

(2)  �05� De novo Principle ���'K�  � )6���� 5����#$#��&����K*&� ��
#'�
�05�S�
	��� .�� �����
�����������
���� ������&���$�
5(
!��!"�#$���%������
 

�'�� !��7��� � )6���� 5����#$#�� !��!"�	���05����	"�05�����
�� �#' 
�������"'� *��	���05�����5( &� �&��5
 (middle-of-the-road approach) �5( 
( ��(
�'���5����
#$#��	
*��0�)"!�32 "5 ���
 	
)" EC U Hormones AB �0������ ����S�
�������
��
�����&�&����5�)"
( !��	���5( ����S�
�������
����05� Deference Principle *0��05� De 

                                                   
 
29 Mitsuo Matsushita, Thomas J. Schoenbaum and Petros C. Mavroidis, The 

World Trade Organization Law ,Practice and Policy. New York : Oxford, 2003, p.40.  
30 Michael J. Trebilcock and Robert Howse, The Regulation of International 

Trade. 2nd  ed. London : Routledge, 1999, p.69. 
31 Mitsuo Matsushita, Thomas J. Schoenbaum and Petros C. Mavroidis, The 

World Trade Organization Law ,Practice and Policy, p.41.  
32 Ibid. 
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novo Principle *����L
��������$
	
��$ -����$&5' (objective assessment) �������� 11 
�� )�������	����"��'�~��%>6*0������
����� 5����#$#��33 *��	
)" Guatemala Cement 
AB �������'�� �5"*�� ��� ��	���05� Deference Principle 	
���#$���%����#$#�� 4"'�0���
��� x	
�������
��������$
�����7���$ �� �����
�����������
�� AB �����L
��� ����&��
#'�
�05�S�
�������
�����������
��!"�������#$���%� AB ��!��#$���%�#'�
�05�S�
	���    
���'��
����
+������' �
�� �����
�����������
��y34 

*��	
)" Thailand U H U Beams AB �0������ Panel &����K#$���%�
�����7���$ ���#'�
�05�S�
��!������~���)����%!"�35 .�� *
��� 
( �7!"�����~	
)" US U 
Lamb Meat Panel ��7
��� Panel ��
��������
���#$���%��5"&$
��  USITC *0�#$���%�
�����' �
��  USITC �)���n$��'�#' #���+�!����� �����7���$ ��� p&
5�&
,
)���5"&$
�� �

�'�� !� *0������ AB �0������ Panel !�������L
��� ����5"�5��� 	
���#$���%�*�� ���4��*'� 
�� �������
��	
���!��&�
 (investigating authority) *������� #$���%� )���n$��'�� 
�����
�����������
����� ����,�0 *0��#' #���+�!��"��'36 

&����5�����S�
�������
 (Standard of Review) 	
���#$���%����#$#��
���)�����0 ���"��'������������  	
)" Argentina U Footwear ���������6��
�$
� 
4��*'� 	
�5(
�,�n�%6��� Panel �)�����#���  	
���	������S�
�������
����05� xde 
facto de novo reviewy 	
���#$���%��� �����
�����������
���� ���������6��
�$
� *�� AB 
!����7
"��'�5����4��*'� �� ���������6��
�$
� 4"'�0������37 

                                                   
 
33 WTO Document, AB Report on EC U Hormones, paras. 115-117. 
34 Mitsuo Matsushita, Thomas J. Schoenbaum and Petros C. Mavroidis, The 

World Trade Organization Law ,Practice and Policy, pp.41-42. 
35 WTO Document, AB Report on Thailand U H U Beams, paras. 113-120. 
36 Mitsuo Matsushita, Thomas J. Schoenbaum and Petros C. Mavroidis, The 

World Trade Organization Law ,Practice and Policy, p.42. 
37 WTO Document, AB Report on Argentina - Footwear, paras. 118, 121. 
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x Panel �����S�
�������
�������&�*0���������� 11 �� )�������	�
���"��'�~��%>6*0������
����� 5����#$#��*0�� AB !����+����� Panel ��	������S�
���
����
*�� de novo review ��+� Panel ���������5"&$
*0��$�)����6*�
�����
�����������
��
�� ���������6��
�$
� *�� Panel !"�������#$���%���� �����
�����������
���� ������
���6��
�$
� !"�#$���%������7���$ �5( ��"�����'����  *0��)���n$��'���#' #���+�!����� 
�����7���$ &
5�&
,
)���5"&$
�� �
�'�� !� �������� 4 �� )�����0 ���"��'�������
�����  "5 
5(
 �����$�5�$�������� 11 �� )�������	����"��'�~��%>6*0������
����� 5�
���#$#�� Panel ��
������� ����&����� �����
�����������
��!"�����&�������7���$ �����'���� 
�5( ��"��+�!�� *0��)���n$��'������,�0�#' #���+�!����� �����7���$ &
5�&
,
����5"&$
�� �

�'�� !� y 

&��
	
)" Korea U Dairy Products ����������0��� ��'
��� Panel !����$�5�$
����05� de novo review 	
�������
����5"&$
�� �����
�����������
���� ����������0 

�����
5(
 ����������0'5 4��*'� ��� �������� 11 �� )�������	����"��'�~��%>6*0�
�����
����� 5����#$#�� �)���!"���� Panel ��
����	
�������
��� (1) ����������0!"�
����&�������7���$ �5( ��"�����'���� ��+�!�� *0� (2) ����������0�)���n$��'������,�0
�#' #���+�!����� �����7���$ ��� p&
5�&
,
����5"&$
�� �
�'�� !� 
�����
( ����������0
'5 ��� ��� Panel )��	������S�
�������
����05� Deference Principle *�� Panel �0������ 
��!��	������S�
�������
����05� Deference Principle �'�� &$(
��$  4"'�0������38 

x����� Panel ��	������S�
�������
*�� Deference Principle �'�� 
&$(
��$ �5( ��" !��������	��*
�	�!"���� Panel �������������$
	
��$ -����$&5' (objective 
assessment) !"� �������� 11 �� )�������	����"��'�~��%>6*0������
����� 5����#$#�� 
�'�� !��7��� !��!"����')������ Panel ���5"&$
 ��+�#$���%�*�
�����
�����������
�� *�����
�����$
	
��$ -����$&5' ���')������ Panel ��� ����
��� �����
�����������
��!"������$

�����7���$ �����'���� �5( ��"�������� 4.2 �� )�����0 ���"��'������������ ��+�!�� *0�

                                                   
 
38WTO Document, Panel Report on Korea U Dairy products, para.7.30.  
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�����
�����������
���)���n$��'������,�0�#' #���+�!����� �����7���$ ��� p&
5�&
,
����5"&$

�� �
�'�� !� .�� �����	��������� ���#$���%��5"&$
�� �����
�����������
��&�")0�� �5�
#5
n��%������ ��������+�!�� .�� 	
��
()+� )�����0 ���"��'������������  y 

�� &�,�!"���� � )6���� 5����#$#�� 	������S�
�������
 (Standard of 
Review) ����05� Deference Principle *0��05� De novo Principle �&��5
��(
�'���5�)"*��0�
)"!� .�� 	
)"���'��5����	�������������� �7���
�"'��5
 4"'	
���#$���%�)����&'��'	

���	��������������  � )6���� 5����#$#�� �����S�
�������
 (Standard of Review) 
"5 
( 

3.3.1.1 ���	/�%��	����%(Standard of Review) �%��	
���	��	9���
����������������	���U	� �	9��V��������,���������������
�����	���U	� 

 	
���#$���%�)"���'��5������������� �� � )6���� 5����#$#�� 
	
����"7
��+�� ���#$���%���+�� )����&'��'�'�� ���'*�  ��+�),�)���������$")����&'��'
�'�� ���'*�  �������� 4 �� )�����0 ���"��'������������ 
5(
 � )6���� 5����#$#�� �
����S�
�������
���#$���%�)����&'��'�� �����
�����������
�� (Standard of review) 
2 ����"7
 )+�39  

 (1)  �����
�����������
��!"������$
�?��5'�5( ��"�����'���� �������� 
4.2 (��) ��+�!�� ��+���'���� xformal mattery  

 (2) �����
�����������
���)���n$��'������,�0 *0��)����#' #�
��+�!�� ��������7���$ ��� p&
5
&
,
����5"&$
�� �
�'�� !� ��+���'���� xsubstantive mattery 
�0���)+� �����
�����������
������� �$�)����6�0����������������$
�?��5'�5( ��"�����'���� 
��� &-�#�� �,�&������-�'	
��������L
�'�� !� 

                                                   
 
39 WTO Document, AB Report on Argentina U Footwear, para.121. 
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3.3.1.2 ���	/�%��	����%(Standard of Review) �%��	
���	��	9���
��	�
���678%6����%���%;��6����������������������������	���U	� 
�	9��V��������,��������������������	���U	� 

 
   ����S�
�������
�� � )6���� 5����#$#�� �#+������&�����
#$���%� ��+�� ����#$����(
�� &$
)��
���������	����$")����&'��'�'�� ���'*�  ��+�),�)�������

��$")����&'��'�'�� ���'*� ��+�!�� � 3 ������ )+�40 

   (1)  �����#$����(
�� &$
)��
��������$"��(
&�")0�� �5�)����&'��'
��+�!�� (Coincidence of trends) 
   (2)  &-�#���*�� �5
������ &$
)��
�������5�&$
)�����0$�
-�'	
������*&" 	����7
��� ����#$����(
�� &$
)��
���������	����$")����&'��'��+�!�� 
(Condition of competition)  
   (3)  ��%�&����,�+�
p
���������#$����(
�� &$
)��
���������	����$"
)����&'��' �����
�����������
��
��)����&'��'����$"���&����,�+�
p ���5"&$
�����L
)���
�&'��'����$"�������#$����(
�� &$
)��
��������+�!�� (Non - attribution) 
   

 .�� 	
)" US U Wheat Gluten *0� 	
)" US U Lamb Meat Panel �7	��
����S�
�������
���
�"'��5
�5�)" Argentina - Footwear41 *0�AB �� �5(  3 )" "5 �0��� 
�7!��!"��)�����7
�#$����$� ��+�*����� ���)���5"&$
��  Panel *���'�� 	"42 

 

                                                   
 
 40 WTO Document, Panel Report on Argentina - Footwear, para. 8.229. 
 41 WTO Document, Panel Report on US U Wheat Gluten, para.8.91. ; Panel 
Report  on US U Lamb Meat para. 7.232. 

42 WTO Document, AB Report on Argentina U Footwear, para. 145. 
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3.3.2  ��.���WX�������.���	
���	������������������������������
���	��	������ 

 

)�����0 ���"��'������������ -�'	�� WTO ����
"���5@@5�$��+�� ���
#$���%�)����&'��' (Determination of Serious Injury or Threat Thereof) !��	
����� 4 
������!�"��'���5@5@5�$ "5 
( 

 

�����  4.2 (��) �5@@5�$��� x 	
����5"&$
���&$
)��
���������#$����(
���	����$"��+�
),�)���������$")����&'��'�'�� ���'*� ����,�&������-�'	
��������+�!��  	�������
����
�������
����L
��������$
�?��5'��� p�����'���� �5( ��"	
05��%�����L
-����$&5'*0�	
��$ 
��$��% .�� *&" 	����7
K� &K�
���%6�� �,�&������
5(
 4"'�o#���?��5'��� p"5 ���!�
( 
"5 ���
 �5���*0���$��%����#$����(
�� &$
)��
������ &��
*�� �� ����0�"-�'	
�������� 
&$
)��
���������#$����(
 �����0�'
*�0 �� ��"5������' �0�0$� ���&$�n$-�#����0$� ���05 
����0$���	����$  ���!���"�,
 *0������� *�  �
 y43 
 
 

                                                   
 
43 ����� 4.2(��) ���)�����0 ���"��'������������  �5@@5�$��� x In the 

investigation to determination to determine whether increased imports have caused or a 
domestic industry under the terms of this Agreement , the competent authorities shall 
evaluate all relevant factors of an objective and quantifiable nature having a bearing on 
the situation of that industry, in particular, the rate and amount of the increase in imports 
of the product concerned in absolute and relative terms, the share of the domestic 
market taken by increased imports, changes in the level of sales production, 
productivity, capacity utilization, profits and losses, and employment.y 
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  ����� 4.1  (��) �5@@5�$��� x )����&'��'�'�� ���'*�  ���'K�  )���
�&'��'�'�� �������$"��(
����,�&������-�'	
������ y44 

����� 4.1  (�) �5@@5�$��� y ���),�)���������$")����&'��'�'�� ���'*�  
���'K�  )����&'��'�'�� ���'*� ��	�0�����$"��(
 4"'	
���#$���%��5"&$
��� ����),�)��
�������$")����&'��'�'�� ���'*� ��+�!��
5(
 ����� �'���
#+(
S�
�� �����7���$  *0��$	�����
����0������  ���)�"�"� ��+�)�����L
!�!"���'5 ��� !�0 y45 

����� 4.2 (�) �5@@5�$��� x 	
���#$���%���������4.2(��)
5(
 ����� �
�05�S�
�����,�5"��
��� )����&'��'�'�� ���'*�  ��+����),�)���������$")����&'��'
�'�� ���'*�  �&����,���������#$����(
�� &$
)��
������ ����&����,�+�
p
���������#$����(

�� &$
)��
���������	����$")����&'��'��+�),�)���������$")����&'��'�'�� ���'*� 	
��0�
�"'��5
 ��K+����)����&'��'����$"���&����,�+�
p
(��L
)����&'��'����$"�������#$����(

�� &$
)��
������!��!"� y46 

                                                   
 

44 ����� 4.1(��) ���)�����0 ���"��'������������  �5@@5�$��� x Serious injury 
shall be understood to mean a significant overall impairment in the position of a 
domestic industry x 

45 ����� 4.1(�) ���)�����0 ���"��'������������  �5@@5�$��� x Threat of 
Serious Injury shall be understood to mean serious injury that is clearly imminent, in 
accordance with the provision of paragraphs. A determination of the existence of a 
threat of serious injury shall be based on facts and not merely on allegation, conjecture 
or remote possibility x 
 46����� 4.2(� ) ���)�����0 ���"��'������������  �5@@5�$��� x The  
determination referred to in subparagraph (a) shall not be made unless this investigation 
demonstrates, on the basic of objective evidence, the existence of the causal link 
between increased imports of the product concerned and serious injury or threat  
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���#$���%�)����&'��'	
���	��������������  ���'K�  ���#$���%����
����#$����(
�� &$
)��
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5(
 ���#$���%�)����&'��' ���)�����0 ���"��'������������  ���
�������
�����������
�����5"&$
��� �����#$����(
�� &$
)��
���������	����$")����&'��'�'�� 
���'*�  ��+�),�)���������$")����&'��'�'�� ���'*� ����,�&������-�'	
������!"�
5(
 
������*�� �����
�����������
����� �����$
�?��5'�����'���� �5( ��"�������� 4.2 (��) 
��������&�  �����
�����������
����#$���%���� �����������$
�?��5'�����'���� �5( ��"
5(
  
*&" ��� �,�&������-�'	
������!"��5�)����&'��'�'�� ���'*� �������� 4.1 (��) ��+�
),�)���������$")����&'��'�'�� ���'*� �������� 4.1 (�) ��+�!��  *0�������&,"���' 
�����
�����������
����#$���%���� �����������$
�?��5'�����'���� �5( ��" )����&'��'�'�� 
���'*� ��+�),�)���������$")����&'��'�'�� ���'*�  �&����,���������#$����(
�� &$
)��

�������������� 4.2(�) ��+�!�� 

�����'
������������� ���#$���%�)����&'��'���)�����0 ���"��'
������������  4"'��������)���5"&$
�� � )6���� 5����#$#�� 	
)"���'��5����	��
������������  4 )" !"�*�� )"Korea U Dairy Products47 )" Argentina U Footwear48      

                                                                                                                                                  
 
thereof. When factors other than increased imports are causing injury to the domestic 
industry at the same time, such injury shall not be attributed to increased imports.y 

47 WTO Documents WT/DS/98/R, Panel Report of Korea Definitive Safeguard 
Measure on Imports of Certain Dairy Products, 21 June 1999; WT/DS98/AB/R, Appellate 
Body Report, 14 December 1999. 
 48 WTO Documents WT/DS/121/R, Panel Report of Argentina - Safeguard 
Measure on Imports of Footwear, 25 June 1999; WT/DS121/AB/R, Appellate Body 
Report, 14 December 1999. 
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)" United States U Wheat Gluten49 *0�)" United States U Lamb Meat50 .�� � )6���� 5����
#$#�� ()%���������$
$�o5'���#$#�� *0�� )6���,�n�%6) !"��� *
��� ���#$���%�)���
�&'��'!�� "5 
(     

 

3.3.2.1 ��	
���	��	9�������������������	���U	� �	9��V��������,����
����������������	���U	� 
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����� �����$
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 �� 
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!"���� ��$")����&'��'��+�),�)���������$")����&'��'�'�� ���'*� ��+�!�� 
.�� 	
���#$���%��5"&$
"5 �0��� �����
�����������
����� )��
� K�  )������'��  )����&'��'
�'�� ���'*�  ��+����),�)���������$")����&'��'�'�� ���'*�  *0���� �5� 
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5��?��5'��
���'���� �5( ��"��!"������������$
��� �?��5'�5( ��""5 �0��� !"�*&" ����,�&������!"��5�)���
�&'��'��+�),�)���������$")����&'��'�'�� ���'*�  ���)������'��)�����0 ���"��'
������������ ����
"��+�!�� 

"5 
5(
	
�5���� ���#$���%���+�� )����&'��'�'�� ���'*� ��+�),�)�������
��$")����&'��'�'�� ���'*� 
( �����'
�� *'������������ �����L
 3 ��+��  !"�*�� ��������$


                                                   
 
 49 WTO Documents WT/DS/166/R, Panel Report of US - Definitive Safeguard 
Measure on Imports of Wheat Gluten from the European Communities, 31 July 2000; 
WT/DS166/AB/R, Appellate Body Report, 22 December 2000. 

50 WTO Documents WT/DS/177,178/R, Panel Report of US - Safeguard Measure 
on Imports of Fresh, Chilled or Frozen Lamb Meat from New Zealand and Australia, 21 
December 2000; WT/DS177,178/AB/R, Appellate Body Report, 16 May 2001. 
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�?��5'�����'���� �5( ��" )������'�� )����&'��'�'�� ���'*�  *0����),�)���������$"
)����&'��'�'�� ���'*�  *0�����5� 
(���
5��?��5'�����'���� �5( ��" ���'0���'" "5 
( 

 

(1) ��	�	,���%�Y��.����������6����.8���� 
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"	�������
��������
���
����� �����$
�?��5'��� p�����'���� �5( ��"	
05��%�����L
-����$&5'*0�	
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���%6�� �,�&������
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 4"'�o#���?��5'��� p"5 ���!�
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 �5���
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)��
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*�� �� ����0�"-�'	
�������� &$
)��
��������
�#$����(
 �����0�'
*�0 �� ��"5������' �0�0$� ���&$�n$-�#����0$� ���05 ����0$���	����$  
���!���"�,
 *0������� *�  �
 ���
�����5"&$
��� ����#$����(
�� &$
)��
���������	����$")���
�&'��'�'�� ���'*�  ��+�),�)���������$")����&'��'�'�� ���'*� ����,�&������
-�'	
��������+�!��51 

 

 � )6���� 5����#$#��	
)"���'��5����	��������������  !"��� 
*
��� 	
��������$
�?��5'�5( ��"�����'���� �� �����
�����������
��!�� "5 
( 

 

(1.1)  �����	,���%�Y��.��V��	,��	���	,�VZ���%���	� 4.2(��) 

  ��� Korea \ Dairy Products .�� ��L
)"#$#�������� ����������0 
�5�&�-�#',4�� 	
���	�������������� �5�&$
)��
�� #��� �5
�
' (skimmed milk powder 

                                                   
 
51 ����� 4.2 (��) ���)�����0 ���"��'������������  
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preparation) ��+���'���� SMPP52 *0���L
)"���'��5����	�������������� )"*������(
&�����
#$���%��� � )6���� 5����#$#�� 

 ����������0�0������ !"������������$
�?��5'�5( ��"�����'���� 	

05��%��� ��L
���n���*0�	
��$ ��$��% ��*&" 	����7
K� &K�
���%6�� �,�&������
-�'	
������*0�� ���������~�'��	
 The OAI Report *0� The Interim Report53 4"'
)%������n$������)���� ����������0 (KTC) !"�����������&���?��5'�� ����S�$�"5 
( 
����#$����(
�� &$
)��
������54 ��)��� &$
)��-�'	
������ (Sale price of Goods) 55 &��
*�� 
�� ����0�"-�'	
������(Market Share of Domestic Products)56   ���!�*0���"�,

(Profits and Losses)57 ������ *�  �
(Employment)58 ����#$����(
�� &$
)��) )05 (Increase 
in Inventory)59 &-�#�� ���� $
�� &���%6��,&5��6(Financial Status of Livestock Co-

                                                   
  
 52 �5
�� 2 #��-�)� �Q ).�. 1996 National Livestock Co-operatives Federation 
(NLCF) �� ����������0 ��L
������ ��'
	��������!��&�
)����&'��'����$"�5��,�&������
�0$�
(��
�"$� (raw milk) *0�
��  (milk powder) 4"'������ ��'
���,��� &$
)��
������)+� 
�� 
#��� �5
�
' (skimmed milk powder preparation) ��+���'���� SMPP �'��-�'	��#$�5"�5���
-�� (tariff headings) �� HS 0404.90.0000 *0� 1901.90.2000 !"����	����$")����&'��'
�'�� ���'*� �5��,�&������-�'	
���������0$�
(��
�"$�*0�
��  *0�)%������n$���
���)���� ����������0 (Korean Trade Commission : KTC) !"���v"���!��&�
"5 �0��� 

53 WTO Document ,Panel Report on Korea U Dairy Products, para. 4.337. 
54 The OAI Report, pp.30,34. 

 55 The OAI Report, p.33. 
56 WTO Document G/SG/N/10/KOR/1/Supp.1(dated 27 January 1997) 

 57 The OAI Report, pp.42, 48. 
 58 The OAI Report, p.35. 

59 The OAI Report, p.33. 
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operatives)60 *0��5���&��
�
(&$
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�� ������  (debt-to-equity ratio) �� &���%6��,
&5��6 

  *��&�-�#',4��  4��*'� ��� ����������0!��!"������$
�?��5'�5( ��"��
���'����  4"'�o#���?��5' 8 �����������,!��	
����� 4.2(��)61 

  Panel ��7
��� �����
�����������
������� �����$
�?��5'�5( ��"�����
���,!��	
����� 4.2 (��) �#����������� 4.2 (��) ��L
�05�����5��!���� �����
�����������
��
��� �����$
�?��5'�� ����S�$�	
����5"&$
�����$")����&'��'�'�� ���'*� ��+�!���5�
�,�&������-�'	
������ *0�	
����� 4.2 (��) !"�����
"�?��5'���)������'���� 4"'
�o#������*&" 	����7
K� &K�
���%6�� �,�&������-�'	
������ ���5( �������� 4.2 (��) 
	��)����� x4"'�o#���'�� '$� y (in particular) .�� *&" 	����7
�'�� �5"��
��� �����
�����������
��
��� �����$
�?��5'�,�������������
"!�� *��-�'�05 �����$
�?��5'
5(
*0��#���� !��!"�*&" 	��
��7
K� &K�
���%6�� �,�&������-�'	
������62 

  	
����"7

( Panel �� �5"&$
��� ����������0�)�����#��� 	
���
����&���?��5'�5( ��"�����'���� �������� 4.2 (��) �#������ The OAI Report !������~���
����������0!"������$
�?��5')�� 8 �����������,!��	
����� 4.2 (��) 4"'!��!"������$
�?��5'
��+��  �5��������' ���&$�n$-�#����0$� *0����05 ����0$���	����$ 63 

  ��� Argentina \ Footwear  ��L
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 60 The OAI Report, pp.38,39. 
 61 WTO Document, Panel Report on Korea U Dairy Products, para. 4.337. 
 62 WTO Document, Panel Report on Korea U Dairy , para.7.55. 

63 WTO Document, Panel Report on Korea U Dairy Products, para. 7.58. 
 64 �5
�� 26 �,0�)� ).�. 1996 The Argentina Chamber of The Footwear Industry 
(CIC) ��L
������ ��	��������!��&�
)����&'��'����$"�5��,�&�������0$��� ���� 
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� )+� The Comision Nacional de Comercio Exterior (CNCE) !"�������!��
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*0��#���� ��$")����&'��'�'�� ���'*� �5��,�&�������0$�&$
)������-��� ���� *0�
������	�������������� �5�&$
)������-��� ����	
����� ��������� -�� 	
�5
�� 13 
�5
'�'
 �Q).�. 1999 

  Panel �0������ �����
�����������
����� �����$
�?��5'�,������������
���,!��	
����� 4.2(��)  *���������� Panel #�������������6��
�$
�!��!"������$
�?��5' 2 
������
( )+� ���05 ����0$���	����$  (capacity utilization) *0� ���&$�n$-�#����0$� 
(productivity)  Panel �� &�,�������!��&�
�� ���������6��
�$
�!��&�")0�� �5������ 4.2 
(��) 65 

  ���������6��
�$
� ��� ��� Panel �$"#0�"���5"&$
��� �����
��������
���
����� �����$
�?��5'�,������������,!�����)�����0  �#������)�����0 ���"��'
������������  ����� 4.2 (��) .�� ����
"�#' 	��#$���%��o#���?��5'�����'����  �$	����� 
#$���%��?��5'�5( ��"�����,!���������� 4.2(��)  66 *0������ Panel �0������ ������
���6 ��
�$
�!��!"������$
�?��5'��+�� ���05 ����0$���	����$ (capacity utilization) *0�
���&$�n$-�#����0$� (productivity) ���������6��
�$
��0�������?��5'��+��  ���&$�n$-�#���
�0$� (productivity) !"��0���!������'��	
��' �
���!��&�
*0�� (Act 338) &��
�?��5' ��+�� ���05 
����0$���	����$ (capacity utilization) �����
�����������
���7�&K$�$�����0���#' #�*0��67���5( 
�?��5'�5(  2 �������7!��	������"7
�05�&��)5@	
���!��&�

( 68 

  	
����"7

( Panel �5"&$
��� ������*�� ����� 4.2 (��) !"�����
"!��
�'�� �5"��
��� �����
�����������
����� �����$
�?��5'�5( ��"�����'����  4"'�o#���?��5'"5 ���
 
�5���*0���$��%����#$����(
�� &$
)��
������ &��
*�� �� ����0�"-�'	
�������� &$
)��

                                                   
  
 65 Ibid., para 8. 277 
 66 ArgentinaHs appellantHs submission, p.60 

67 Ibid., p.59 
68 Ibid., p.60  
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���������#$����(
 �����0�'
*�0 �� ��"5������' �0�0$� ���&$�n$-�#	
����0$� ���05 ���
�0$���	����$  ���!���"�,
 *0������� *�  �
  ��������&�  ���)�����0 ���"��'&$� ��*0�
�)�+�� 
,� ��� ����� 6.4 �7�5@@5�$!�����
�"'��5������ 4.2 (��) .��  Panel 	
)" US U 
Underwear *0�)" US U Shirts and Blouses �7�)�������� 6.4 ��� �����
�����������
����� 
�����$
�?��5'�,�������������
"!��	
����� 6.4 "5 
5(
 ���)���5"&$
�� )"�����
p�� *0�
������#$���%����)�����0 ���"��'������������  Panel ��7
��� �����
�����������
��
����� �����$
�?��5'�����,!�����)�����0 ���"��'������������ ��J%�������;�69 .�� �����
� )6���,�n�%6�7��7
"��'���)���5"&$
��  Panel ��������
�����������
����� �����$
�?��5'�,� 
���������������
"!��	
����� 4.2 (��) ��L
�'�� ���� ����5( ��� �����$
�?��5'�+�
p�����'���� 
"��'70 

 ���US \ Wheat Gluten  ��L
���#$#��������  ������&��5S����$�� 
�5�&�-�#',4�� ���'��5����	�������������� 	
&$
)��*�� &�0 Panel �7�5"&$
���
�"'��5
��� 
�����
�����������
����� �����$
�?��5'�,����������������
"!��	
����� 4.2 (��) *���05 ���
�������$
*0����#���� ��L
�?��5'��!�����'���� 	
���*&" 	����7
K� &-�#�� �,�&����������
-�'	

5(
�7���71 
�����
5(
��+��� )6���,�n�%6!"�#$���%���+�� ����#$����(
�� &$
)��
������
���	����$")����&'��'�'�� ���'*� ��+�),�)���������$")����&'��'�'�� ���'*� ���
�,�&������-�'	
������ �������� 4.2 (�) � )6���,�n�%6��7
��� 	
���#$���%����
����� 4.2 (�) �����
�����������
������� #$���%� y�?��5'�5( ��"�����'���� y ���+�
	
����� 
4.2(��) )+� ��� �����$
�?��5'�����'���� �5�����#$����(
�� &$
)��
������*0������'���� �5�&-�#
�� �,�&������-�'	
������"��' �$o�
5(
��K+�����5"�������� 4.2 (��)72 

                                                   
  
 69 WTO Document, Panel Report on Argentina U Footwear, para.8.122.  

70 WTO Document, AB Report on Argentina U Footwear, para.136. 
71 WTO Document, Panel Report on US U Wheat Gluten, para.8.39. 
72 WTO Document, AB Report on US U Wheat Gluten , para.73. 
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  ��� US \ Lamb Meat  .�� ��L
���#$#�������� ������&��5S����$�� 
*0���������&����0'*0�
$�.*0
"6 ���'��5����	�������������� �5�&$
)���
+(�0��*�� 4"'
	
�5
�� 7 ���~�)� �Q).�. 1999 ������&��5S������	�������������� 	
����� �������5"
��$��%���
������ (tariff-rate quota) �5�&$
)���
+(�0��*�� Panel �0������ ��7
"��'�5�� )6��
�,�n�%6	
)" Argentina U Footwear ��������
�����������
����� �����$
�?��5'�,���������
����
"!��	
����� 4.2 (��) ��L
�'�� ����73 

  &�,���� 	
���#$���%��5"&$
�����$")����&'��'�'�� ���'*�  ��+�
),�)���������$")����&'��'�'�� ���'*� ����,�&������-�'	
��������+�!�� �����
��������
���
����� �����$
�?��5'"5 ���!�
(�,������� !"�*�� �5���*0���$��%����#$����(
�� &$
)��

������ (the rate and amount of the increase in imports) &��
*�� �� ����0�"
-�'	
�������� &$
)��
���������#$����(
 (the share of the domestic market taken by 
increased imports) �����0�'
*�0 �� ��"5������' (changes in the level of sales) 
�0�0$� (production) ���&$�n$-�#	
����0$� (productivity)74 ���05 ����0$���	����$  (capacity 
utilization)75 ���!���"�,
 (profits and losses) *0������� *�  �
 (employment) 

                                                   
 
 73 WTO Document, Panel Report on US U Lamb Meat , para.7.139. 

74 Productivity ��+����&$�n$-�#����0$� ���'K�  ���&$�n$-�#	
���	���?��5'����0$�
��� p !"�*�� *�  �
 ��+��5�K,"$� ��L
��
 ���
 ������!�'�0$��&+(���� 4"'	��*�  �
 3 )
���
�&+(���� 1 �," 	
�%���������&��5S����$���0$��&+(����4"'	��*�  �
�#'  1 )
 ����&+(���� 1 �," 
���

(K+����&��5S����$��� Productivity �������!�' (
-��5�
6 ���%�5�
&���. ����"7
�?@��
���'��5������������� -�'	��*���6 *0�� )6������)��40� : �������%�~���'�� ������
&��5S����$��. �$�'�
$#
n6��$@@�����5%>$�&����$��
$�$��&��6 �5%>$��$�'�05' �,��0 ��%6
����$�'�05', 2543, �
�� 56.) 

75 Capacity Utilization ���')���K�  ����6�.
�6�� �0�0$���*����$  (Actual Output) 
��+�����'���'��5�)���&����K	
����0$�&� &," (Capacity) ��+� Capacity Utilization = 
Actual output/ Capacity �� ����0$�-�'	
������ x 100(
-��5�
6 ���%�5�
&���. ����"7
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(1.2)   �����	,���%�Y��.��9�%:���������6���U��Z���&��Y��.����	,�VZ��
�%���	� 4.2 (��) 

   
����������
�����������
����� �����$
�?��5'��������,!��	
)���  
��0 ��L
�'�� ����*0�� �����
�����������
����� �����$
�?��5'�+�
p�����'���� "��'*��!��	���?��5'��
���,!��	
����� 4.2 (��) *0���L
�?��5'������&��
!"��&'!��!"��'$�'���(
	
���#$���%�!��&�

)����&'��'�7��� 
  
   	
 ��� US \ Wheat Gluten  Panel �5"&$
��� ��������$
�?��5'�+�
p��
���'����  �������� 4.2 (��) *0�!��	���?��5' 8 ��������������,!��	
����� 4.2 (��) 
�����
�����������
����
���������$
�o#���?��5'��K���'$�'��������&��
!"��&'	
���!��&�

����
5(
76 *��� )6���,�n�%6 (AB) !����7
"��'�5�)���5"&$
��  Panel 4"'��7
��� ����� 4.2 (��) �
)������'���� �5������ 3.1 �� )�����0 ���"��'������������  ������
"��� ���
��������
���
��������	�������������� !"���� ������!��&�
��� ��$")����&'��'�'�� ���'*� ��+�),�)��
�������$")����&'��'�'�� ���'*� *���,�&������-�'	
������ 

 
      � )6���,�n�%6��7
��� K��#$���%�)����� x�5( ��"y (all) �#' )���"'�) 
�)���!"���� �����
�����������
����� �����$
�?��5'�����'����  (relevant factor) �'�� !���
�������5"��+����'����
 *�� AB ��7
���!��&����K#$���%�)����� x�5( ��"y �#' )���"'�!"� �#���
�������� 4.2 (��) ����
"!���5"��
��������
�����������
����� �����$
 x�?��5'�����'���� 
�5( ��"y (all relevant factor) *0���� ��L
�?��5'���05��%� x��L
-����$&5'*0�	
��$ ��$��%y 
(objective and quantifiable) .�� *&" 	����7
K� &-�#�� �,�&������-�'	
������77 

 

                                                                                                                                                  
 
�?@�����'��5������������� -�'	��*���6 *0�� )6������)��40� : �������%�~���'�� 
������&��5S����$��, �
�� 56.) 

76 WTO Document, Panel Report on US U Wheat Gluten, paras. 8.69, 8.121. 
 77 WTO Document, AB Report on Wheat Gluten, para. 51 
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      �������� 3.1 �� )�����0 ���"��'������������ ����
"��� 
������&���$���	�������������� !"��7�����+��!"�������!��&�
4"'�����
�����������
���� 
������
5(
 )����� x!��&�
y (investigation) *&" 	����7
��������
�����������
����
����*&� �� 
(actively seek out) �����0�����'���� 78 

 
  
  K� *��	
�����
���!��&�
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!"��&''+�

�05�S�
*0�*&" )���)$"��7
��������
�����������
��!"� *�� AB !����7
"��'��������
��������
���
��������5"��������$
�?��5'�����'���� �o#��������&��
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5(
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�����������
������� ������!��&�
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�?��5'�5( ��"��
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!"��&'	
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����������
5(
80 *����7
��� �����
�����������
����� �����$
�?��5'����7
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���'���� �5��,�&������-�'	
������ *����!�������&��
!"��&'�'$�'���(
	
���!��&�
�7���81 

 

 �� &�,�!"���� 
����������
�����������
����� �����$
�?��5'�,�������
������~	
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)��
������ &��
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)��
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78 Ibid., para. 53 

 79 Ibid., paras. 54-55 
80 Ibid., para. 56 
81 Ibid., paras. 55-56.  
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���&$�n$-�#	
����0$� ���05 ����0$���	����$  ���!���"�,
 *0������� *�  �
 �����
��������
���
����� �����$
�?��5'�+�
p
������?��5'"5 �0������ ��
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&-�#�� �,�&������-�'	
������ 4"'!�������L
��� �����&��
!"��&'	
���!��&�
�'$�'���(

	�������
�����������
��#$���%� 

 

(1.3)   ��	�	,���%�Y��.����������6���������i��%6���i���������%
�.�j,�����J%���,���.� U�,�%�&���	������U��������k%
l7��l�%��	X6���V�����		�����%�	,��- 

 ��� US \ Lamb Meat  AB ��7
��� �������� 4.2 (��) ������
"��� 
�����
�����������
����� �����$
�?��5'	
05��%���L
���n���*0���L
��$ ��$��% ���'K�  �����0
��� �$  (data) �� �?��5'��� p��� �05��%���L
���n���*0�	
��$ ��$��% �#' #�����*&" 	��
��7
K� &-�#�� �,�&������-�'	
������ "5 
5(
�����
�����������
���� ��� ������7���$ ��
�#' #� �������	��&����K�n$��'!"���� �,�&�������&-�#�'�� !�  ���������7���$ ���#' #� 
)+� ���������0��� �$ �� ���'��5��?��5'��� p��&����K*&" K� &-�#�� �,�&������
-�'	
������!"� "5 
5(
 �������� 4.2 (��) �����
�����������
����� �����$
�����0��� �$ ����L

-����$&5' (objective data) .�� &����K�5" ��+�������	����L
��$��%!"� (measurement and 
quantification) 	
��������$
�?��5'�5( ��"�����'���� 82 

 
����������0��� �$ ��	��	
���#$���%������ ��L
���n���*0���L

��$ ��$��%*0�� �����0��� �$ �������
�����������
��	��	
��������$
�?��5'�5( ��"�����'����  ����
*&" 	����7
K� &-�#�� �,�&������-�'	
������!"�" ��� ��L
�����0���)���	�0��)' 
�?��,�5
�����&," (most recent) 	
 ��� Argentina \ Footwear Panel �0������ �����)�����
0 ���"��'������������ ����
"	�������
�����������
����� �����$
�?��5'�5( ��"�����'����  
���')������ �����0�5( ��"�����'���� ��*&" 	����7
K� &-�#�� �,�&������-�'	
������
��� ��L
�����0��	�0��)' �?��,�5
�����&," (most recent) *���7!��!"����')������ �����
��������

                                                   
 
 82 WTO Document, AB Report on US U Lamb, paras.130-131. 
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���-����
������� �������0��	���0��&,"�'���0�"��0���������!��&�
 �#' *����� �������0
��	�0��)' �?��,�5
�����&,"��������!"�	
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83 	
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( �����
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�$
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��� 
���������6��
�$
�'5 !��!"������$
�?��5'�5( ��"�����'���� �������� 4.2 (��)84 

 ���	�������0��	�0��)' �?��,�5
�����&,"�)���&��)5@	
���#$���%�
��+�� ���),�)���������$")����&'��'�'�� ���'*� ���
�"'��5
 ���
 	
)" US \ Lamb Meat 
� )6���,�n�%6�7��7
��� 	
���#$���%���� ��$"���),�)���������$")����&'��'�'�� ���'*� ���
�,�&������-�'	
��������+�!��
5(
 ��������$
��������0���)���	�0��)' �?��,�5
�����&," 
(most recent) �����'	
���#$���%������$"���),�)���������$")����&'��'�'�� ���'*� ���
�,�&������-�'	
��������+�!�� �#��������0"5 �0�������L
�5��(	����7
K� �
�)��� 
�,�&������-�'	
������!"�"��&,"85 

 

(2) ��������6������������������	���U	� U�,��	�V����
����,��������������������	���U	� 

 ��+�������
�����������
��!"������$
�?��5'�����'���� �5( ��"*0�� �������
�5"&$
�����$")����&'��'�'�� ���'*�  ��+�),�)���������$")����&'��'�'�� ���'*� ���
�,�&������-�'	
��������+�!�� �����
�����������
����� )��
� K� )������'�� )���
�&'��'�'�� ���'*�  *0����),�)���������$")����&'��'�'�� ���'*�  "5 
( 

 

                                                   
 
83 WTO Document, Panel Report on Argentina - Footwear, para.8.213. 
84 Ibid., paras. 8.214-8.215. 

 85 WTO Document, AB Report on US U Lamb Meat , para.137. 
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(2.1) ����������������	���U	� 

 ���)�����0 ���"��'������������  ����
"��� )����&'��'�'�� 
���'*�  ���'K�  )����&'��'�'�� �������,�&������-�'	
������86 .�� � )6���� 5����
#$#��!"��� *
��� ��+�� )����&'��'�'�� ���'*� !�� "5 
( 

 

(2.1.1)  ��J%������������%	,�.��i� 

  � )6���,�n�%6	
 ��� US \ Lamb Meat �n$��')����� )���
�&'��'�'�� ���'*� ��� ��L
)����&'��'�����"5�&� ���p87 *0�� )6���,�n�%6'5 '(��
)������'�� )����� y�'�� ���'*� y 4"'�0������ 

  x ��"5��� )����&'��'�'�� ���'*�  .�� �5@@5�$�'��	
����� 
4.1(��) ��L
)����&'��'���'��	
��"5�&�  �#���)�����y)����&'��'y (injury) K���'�')���
"��')����� x�'�� ���'*� y (serious) ��L
����
�
'(��	����7
K� ��"5��� )����&'��'������ �
)������'*�  .�� 	
)" US U Wheat Gluten � )6���,�n�%6!"��0������ ����������	���������
����� !"� ��� ����~����,�&������-�'	
������!"��5�)����&'��' 	
��"5���K����� �� 
��������5@@5�$����
"(exacting) ������ ��L
)����&'��'�����"5��'�� ���'*� ����
5(
88  

 
  � )6���,�n�%6'5 !"��� �05������ )����� x)����&'��'�'�� 

���'*� y (serious injury) ���)�����0 ���"��'������������  4"'���'���'��5� x)���
�&'��'�'�� ���y (material injury) ���)�����0 ���"��'������4������,���0�" 4"'�0���
��� ��"5��� )����&'��'�'�� ���'*� ��L
)����&'��'	
��"5���&� ���� ��+����'��5���"5�
)����&'��'�� )����� )����&'��'�'�� ��� ���)�����0 ���"��'������4������,���0�" 

                                                   
 
86 ����� 4.1(��) ���)�����0 ���"��'������������  

 87 Ibid., para.126. 
 88 Ibid., para.124 
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� )6���,�n�%6��7
��� )����� ����������	��
(serious) ���K� ��"5��� )����&'��'��&� ����)��
��� ���������
 (material) *0�������
���%6�� )�����0 ���"��'������������  
����S�
	
���#$���%�)����&'��'	
���	�������������� ��� &� ���� )����&'��'���
)�����0 ���"��'������4������,���0�"89  

  �
+�� ������	�������������� !��!"�	���5������������ 
���)����!����L
n��� (unfair trade practice) ���+�
	
��%���	������������4������,���0�"
*0�����,"�
,
 "5 
5(
 �������5"���
������4"'	��������������  �� ��L
����������)�����L

#$���*����� �����������+�
p  ���	�����#$���%�� +��
!����
���	�������������� ��� �
)���#$���*����� �����������+�
p!�"��'90 

 

(2.1.2)  ��J%������������������678%��9��Z��%�%��%�8 
   
     )%���������$
$�o5'���#$#��	
 ��� US \ Wheat Gluten 
�0������	
����5"&$
���  ��$")����&'��'�'�� ���'*� ����,�&������-�'	
������ ����� 
#����)����&'��'��$"��(
��+��!��
�
��
( (recent past) �#��� �������� 19 (��) ��  GATT 
1994 *0� ����� 2.1 ���)�����0 ���"��'������������  ����
"��� x..��� �����#$����(

�� &$
)�������05 
������ (is being imported) .�� ���	����$")����&'��'��+����),�)���������$"
)����&'��'�'�� ���'*� ...y ��������5@@5�$	��K��')����� x&$
)�������05 
������y (is being 
imported) ���')��������� ��L
���
����������$"��(
	
!��
�
��
( "5 
5(
)����&'��')���� 
��� ��$"��(
��+��!��
�
��
("��' �������#$����(
�� &$
)��
������ "5 
5(
��+��#$���%��5"&$
��+�� 
)����&'��'�'�� ���'*�  �7��� )��
� K� ��'���0�"��' )%���������$
$�o5'���#$#���� ��7

��� )����&'��'�'�� ���'*� ����$"��(
����� ��$"��(
��+��!��
�
��
( *0���� ��$")����&'��'

                                                   
 
 89 Ibid. 
 90 Ibid.,para.124 and AB Report on Argentina Footwear, para.94. 
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�'���0�"!��
�����!��&�
91 �'�� !��7" 	
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( Panel #���� )%������n$����� &��5S 
#$���%�)����&'��'4"'	�������0��� �$  5 �Q *��#���� 	
�Q 1996-1997 �?��5'�� ����S�$�
�0�'������*&" ����,�&�������&-�#"��(
�07�
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*0������' .�� &�-�#',4�� 4��*'� ��� ������?��5'"5 �0���"��(
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�&'��'�'�� ���'*� ����,�&������-�'	
������ !��	��)����&'��'����$"��(
��+��!��
�
��
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������&��5S �#��� *������� ����~��� )����&'��'�'�� ���'*� ��� ��$"��(
��+��!��

�
��
( *����0��5"&$
��� ��$")����&'��'�'�� ���'*� ��� #$���%����-�#����5( ��"�� 
&K�
���%6-�'	
������ ���
$'����  )����&'��'�'�� ���'*�  �����'K�  )����&'��'
����7
�'�� �"�
�5"�5( ��"����,�&������-�'	
������ "5 
5(
 *����� ���'���!��&�
������~
��� ��?��5'�0�'������*&" ����,�&�������&-�#"��(
 *����+��#$���%��?��5'�������+�
p
4"'���#���� �,�&������'5 ) !"��5�)����&'��'�'�� ���'*� 93   

 

(2.2) ��	�V��������,��������������������	���U	�  

 ���),�)���������$")����&'��'�'�� ���'*�  ���'K�  )����&'��'
�'�� ���'*� ��	�0�����$"��(
 4"'	
���#$���%��5"&$
��� ����),�)���������$")����&'��'
�'�� ���'*� ��+�!��
5(
 ����� �'���
#+(
S�
�� �����7���$  *0��$	���������0������  ���)�"
�"� ��+�)�����L
!�!"���'5 ��� !�094 � )6���� 5����#$#��!"��� *
��� )������'��  ���
),�)���������$")����&'��'�'�� ���'*� !�� "5 
( 

 

                                                   
 
 91 WTO Document, Panel Report on US U Wheat Gluten , para.8.81. 

92 Ibid., para.8.84. 
93 Ibid., paras.8.85-8.87. 
94 ����� 4.1(�) ���)�����0 ���"��'������������  
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(2.2.1)  ��J%����������������	���U	���������,����678% 

 
  )%���������$
$�o5'���#$#��	
 ��� US \ Lamb Meat  

�)��������4.1(�) ���)����&'��'�5( ��"�� �,�&��������� �05��%���#����������$"��+�
	�0�������$"�5
���'��+�-5'#$�5�$��(
95  

  )%���������$
$�o5'���#$#���0������ ���#$���%����
),�)���������$")����&'��'�'�� ���'*�  ��� �'���
#+(
S�
�� �����7���$ ����$"��(
 �$	�����
����0������  ����"� ��+�)�����L
!�!"���'5 ��� !�0 )%���������$
$�o5'���#$#��&�,����  

(1) ���#$���%������$"���),�)���������$")����&'��'
�'�� ���'*�  ��� �$�)����6��������0.�� ��$"��(
��+��!��
�
��
( ����L
-����$&5' *0�����&��!"� 
4"'��������������0������  ����"���+�)�����L
!�!"���'5 ��� !�0 

(2) �����7���$ ����$"��(
!��
�
��
( ��� ������!�"��' �����0
�����0�'
*�0 �� &K�
���%6�� �,�&������-�'	
  �����0���'��5�&$
)��
������ �������$"
)����&'��'����7
�"�
�5"����,�&������-�'	
������	
�
�)��5
	�0�
(�'�� *
�
�
 

(3) ��� ����~���)����&'��'�'�� ���'*� ����$"��(
	

�
�)��5
	�0��'�� *
�
�
 K��!��	��������������   

 
  � )6���,�n�%6 !"��5"&$
&
5�&
,
���)%���������$
$�o5'���

#$#����� x)����� ���),�)���������$")����&'��'�'�� ���'*�  �)������'���� �5� )���
�&'��'�'�� ���'*�  �0���)+� K� *����

(�5
'5 !����$")����&'��'��(
	����7
��L
������  *��	

�
�)��5
��� ��$"��(
�'�� *
�
�
 &5 ���!"���� ����� 4.1(�) �5@@5�$�~���'�'���
#+(
S�
)��

$'����  )����&'��'�'�� ���'*�  4"'����
"������),�)���������$")����&'��'�'�� 
���'*�  ��� ��L
)����&'��'�'�� ���'*� ����7
!"��'�� �5"��
���	�0�����$"��(
 )����� ������
��� !"#$ (imminent) �)������'���'���� �5����),�)���������$")����&'��' ����5
��L
)���
�&'��'��	�0�����$"��(
	����7
��L
������  ���	��K��')��"5 �0���*&" 	����7
���	�0�����$")���

                                                   
 
95 WTO Document, Panel Report on US U Lamb Meat, para. 
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�&'��'�'�� ���'*� ����,�&������-�'	
������*0�� 
�����
( )����� �����&' ��$ (clearly)  
�'�')����� ��7
�"�
�5" �� ���K� )�����L
!�!"��'�� ��� ���)����&'��'�'�� ���'*� ��
��$"��(
��L
������ 	
�
�)��5
	�0�
( *0�	
����� 4.1(�) ����
"��� ���#$���%����),�)�����
����$")����&'��'�'�� ���'*� ��� �'���
#+(
S�
�� �����7���$ ����$"��(
 �$	���������0���
���  ����"� ��+�)�����L
!�!"���'5 ��� !�0 .�� )����� x�'�� �5"��
y  �)������'���� �5����
*&" �����7���$ "5 �0���"��' �� &�,�!"���� )����&'��'����7
�"�
�5"���	�0�����$"��(
 (clearly 
imminent) ���')������ �)����5"��
*0������,�&������-�'	
��������
��'
��+�	�0���
��!"��5�)����&'��'�'�� ���'*� y96  

 
  	
 ��� US \ Lamb Meat � )6���,�n�%6�0������ 	
���

#$���%��5"&$
��� ��$"���),�)���������$")����&'��'�'�� ���'*� ��+�!�� ��� )��
� K� 
�05���%>6	
���#$���%�)����&'��'�'�� ���'*� "��' ���
 ��� )��
� ��� )����&'��'�'�� 
���'*� ��L
)����&'��'	
��"5�&�  � )6���,�n�%6	
)" Lamb Meat �0������ 

 x 	
)" Argentina U Footwear � )6���,�n�%6�0������ ��L

)���&��)5@�'�� '$� &����5�)%���������$
$�o5'���#$#������� )��
� K� )��
$'����  )���
�&'��'�'�� ���'*�  �������� 4.1(��) �� )�����0 ���"��'������������  	
���
#$���%������$")����&'��'�'�� ���'*� ��+�!��  ���
�"'��5����#$���%����),�)���������$"
)����&'��'�'�� ���'*�  ���)��
$'���'��	
����� 4.1(�) "5 
5(
 ���#$���%������$")���
�&'��'��+�),�)���������$")����&'��'�'�� ���'*� ��+�!�� )%���������$
$�o5'���#$#��
�5���� )��
� K�  ��"5�)����&'��'��&�  .�� *&" 	����7
���K��')�� x97 

 

                                                   
 

96 WTO Document, AB Report on US U Lamb Meat , para.125. 
 97 Ibid., para.126. 
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(2.2.2)  ������i��%
98%/�%6��6����k��	�� ���&������	
��������� ��	������ �	9�������J%Z�Z������.�
����Z�� 

   
  ����5"&$
��� ��$"���),�)���������$")����&'��'�'�� 

���'*�  ��� �'���
#+(
S�
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��� !�0 � )6���� 5����#$#��!"��� *
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98 WTO Document, Panel Report on US U Lamb Meat , para.7.192-7.194. 
99 WTO Document, Panel Report on Argentina U Footwear , para.8.284. 
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 100 WTO Document, Panel Report on Argentina -  Footwear, paras.8.216-8.217. 
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 101 WTO Document , AB Report on Argentina U Footwear, para.139. 
 102 WTO Document, Panel Report on US U Wheat Gluten , para.8.80, 8.85. 
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103 WTO Document, Panel Report on US U Lamb Meat , para.7.188, 7.203. 
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104 ����� 4.2(�) ���)�����0 ���"��'������������  

 105 WTO Document, Panel Report on Korea U Dairy Products, paras. 7.89-7.90. 
106Ibid.  
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 107 WTO Document, Panel Report on Argentina - Footwear, para. 8.229. 
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110 WTO Document, Panel Report on Argentina U Footwear, paras. 8.237-8.238.  
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111 Ibid. 
112 WTO Document, AB Report on Argentina U Footwear, para. 144. 

 113 WTO Document, Panel Report on US U Wheat Gluten, para. 8.95. 
 114WTO Document, Panel Report on Argentina U Footwear, para.8.254.   

115Ibid., para.8.259. 
116Ibid., para.8.261. 
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89 

  "5 
5(
 	
)"
( Panel �� �5"&$
��� �����
�����������
���� ���������6��
�$
�

'5 #$���%�&����,�+�
p!���#' #�4"'�o#����+�� ���K"K�'�� ����S�$�119 .�� � )6���,�n�%6�7

��7
"��'�5�)���5"&$
��  Panel120 

 

 	
)" US U Wheat Gluten Panel ��7
��� �������� 4.2 (�) ������&���$�
��� *&" 	����7
�������#$����(
�� &$
)��
������4"'�5��� �5
��  (in and of themselves) 
���	����$")����&'��'�'�� ���'*�  !��!"����')����������#$����(
�� &$
)��
��������L
&����,
�"'�����$"��(
 ������&����,�+�
 p ��$"��(
	
��0��"'��5
 *������#$����(
�� &$
)��
������4"'�5�
�� �5
�� �#' &����,�"'���� �#' #��������	����$")����&'��'�'�� ���'*� !"�y121 

     

    *�������� )6���,�n�%6 !"��05�)���5"&$
��  Panel 4"'� )6���,�n�%6��7
��� 
����#$����(
�� &$
)��
������!�������L
��� ��L
&����,�"'�����&����K���	����$")����&'��'
�'�� ���'*� !"�122 *0���7
��� 	
���#$���%���+��  non - attribution ��5(
��
	
���#$���%�
"5 
(123 

    1. �����
�����������
����� *'�	����7
)���*����� �� ����#$����(
�� &$
)��

�������5�&����,�+�
 p�����	����$")����&'��'�'�� ���'*�  (*'�	����7
����&����,��!���� ) 

    2. �����
�����������
������� �n$��'�0���������$"�������#$����(
�� &$
)��

������ *0��0���������$"���&����,�+�
p 

                                                   
  
 119 Ibid.,paras. 8.269 *0� 8.278. 

120 WTO Document, AB Report on Argentina U Footwear, para. 145. 
121 WTO Document, Panel Report on Wheat Gluten, para. 8.138. 

 122 WTO Document, AB Report on Wheat Gluten, para. 67. 
123 Ibid., para. 69. 
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    3.   �����
�����������
����� #$���%����)����&'��'�'�� ���'*� �
)���&5�#5
n6�'�� *����$ *0��'�� ��� (genuine and substantial relationship) �5�����#$����(

�� &$
)��
������ 

    "5 
5(
 	
��%�&����,�+�
p
���������#$����(
�� &$
)��
���������	����$")���
�&'��' �����
�����������
������� !��
��)����&'��'����$"���&����,�+�
p ���5"&$
�����L

)����&'��'����$"�������#$����(
�� &$
)��
������ (Non U attribution) "5 
5(
 �#+��	��&�")0�� 
�5������ 4.2 (�) �� )�����0 ���"��'������������ �����
�����������
����� ��$�5�$���
�5(
��
 3 �5(
��
"5 �0��� 



����� 4 

 

��	
���	����������������	������	��	������ 

����	��� ��	!"���	��� 

 

�������	
������������	����	��	��	������	��	���	������	� ���	���	�!�!"�
#	�$�  WTO �	����(� ���	�(� $)
���� 3 +� �)�,) $)
���� 4 )�, ./ �0��)��� ��	�)1	��)� ��������� 
+�2�	����	��	��	������	�$)�	�$3 �	���	�!�!"�0�!�2��4����5������	 ���������2$� ��	

��	 !�2��4����5������	6�������	�!7)� )�1	�)��0��	���	�!�!"� +�2�!7)./ .�����)$� ���	���	�
!�!"�$) GATT �����,���!7)!�2��4���$3 �	���	�!�!"�
������,�	�����:�!�2��4�)����
���������+�2+)��	�	����	��	��	������	�$)�	�$3 �	���	�!�!"����	(�  

 

4.1 �%�
�&'�����&��(�!������	
���	����������������	������	��	���������
�	��� ��	!"���	��� 

�	���	�!�!"�0�!�2��4����5������	 ���������������	��	 ;
����� )< 
(Escape Clause) �!7)�H��	����
�II���0�,)�	�����!�!"��:��	�����#	�$)!�2��4����5������	
�	��	�)1	�0 	��)� 	$)!���	���������0�,)�/�)�1	$� ������	������	����	� 	�+�����:��	�����
#	�$)!�2��41  ��)������+� �
����� )0�!�2��4����5������	����0�,)$)�2

�	�� 	K���	����	  

 

                                                   
 
1Donald J. Rousslang, ;Import Injury in U.S Trade Law : An Economic View,< 

International Review of Law and Economics, 8:117. � 	$) )#	���)� �������)�/��. !�2��f)
!gI�	��������
�	���	�!�!"�#	�$� +���� +�2����	��	�� 	K�� : 4��h	�����H��	�0�
!�2��4����5������	. ����	)��)i�!��II	��	
������	0	��3	)���4	���� 
���������	��� 
�:j	�������	����	���, 2543, �) 	 89. 
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2 �4���h K��
�II����!7)�H��	�#	�$)!�2��4���,+��(� $) The Tariff Act of 19302 6���!7)
�H��	����$� �1	)	�+��!�2i	)	i�
��$)�	�����1	����	
���	� (executive order) ������1	�)���i�
���	��	+�2
�����5	)$)�	�
����	��	������	�K��$3 
����� )3  ����	+)��	$)�	�����	$3 

����� ) !�	�H��/�$) The Reciprocal Trade Agreement Act  !q �.4. 1934 6���!7)!�	�r�	���
�)��0��	�������)(��$)�	��!s������	�	�� 	$)3��� 	�0� The Great Depression4 $)!q �.4. 
1943 
�
�II��������
����� )�f��/�$)��	�����	�	�� 	��	��
+�)�2���	!�2��4
����5������	+�2!�2��4��f�6�K�� �� 6����./ ���	���	 
����� )�	���	����)�,�!7)
����� )
��,����+������	���)�����	�0�,)5 

$)!q�.4. 1947 !q����2

�	�� 	K������	���� GATT  !�2i	)	i�
����/+�)(� 
����1	����	
���	� (executive order) ��	 ��	�����	�	�� 	�:�t
�
0�!�2��4����5������	
� ���
����� )!�2��
$)��	�����	�	�� 	�:�t
�
6 +�2$)!q�.4. 1951 �#	������ 
(Congress) �f���$� ��
����� )��/�$)�H��	� The Trade Agreement Extension Act7 

����	�)�,)���	�+� (0
�
�II�����	� ��
����� )��	����, 
�
�II����	��	 201 
�����!7)����/ �����)��	 ;Section 201< 6�������	�!7)�	��	����(� ����0�,)�	��H��	� The Trade Act 

                                                   
 
2 Tariff Act of 1930, §350. 
3 Baker @ McKenzie, ; Import Relief (Safeguard) Authorities : Section 201-204 of the 

Trade Act of 1974 (as amended) ;, p.96. (Unpublished Manuscript) � 	$) )#	���)� ����
���)�/��. !�2��f)!gI�	��������
�	���	�!�!"�#	�$� +���� +�2����	��	�� 	K�� : 4��h	����
�H��	�0�!�2��4����5������	. ����	)��)i�!��II	��	
������	0	��3	)���4	���� 
�����
����	��� �:j	�������	����	���, 2543, �) 	 90. 

4 Amended Tariff Act of 1930, Reciprocal Trade Agreements, H. Rep. No. 73-100. 
House Ways and Means Committee, 13-14(1934). 

5 John H. Jackson, The World Trading System (Cambridge, MA:The MIT Press) 
1989, p.153. 

6 Executive Order 9832, February 25, 1947, 3 CFR § 634 (1947). 
7 Trade Agreement Extension Act of 1951, § 7, 65 Stat. 72,74. 
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of 19478 +�2����	(� ���	�+� (0���������
�
�II�����	� �� The Trade Act of 19799 +�2 The 
Trade Act of 198410 �	�+� (0
�
�II���$)������1	��I �3�) �	���+.)�	�!��
��� +�2�2�2���	$)
�	�$3 �	���	�!�!"�����1	���(�  8 !q !�	�r$)�H��	� The Trade Act of 198811 +�2� 	�����:� 
$)!q�.4. 1994 �!7)�	�+� (0�H��	�$� ����� ��	���	������	� ���	���	�!�!"�#	�$�  
WTO 6���	�	��	�����	�	�� 	��:#	����
�:�:���� ��� The Trade Act of 1974 (t
�
+� (0!q�.4. 
1994) 

 

!�	�H��	��,+����	������	� ���	���	�!�!"���.�$3 
���
$)!q�.4.1995 
��2����	i��	��	�� 	�2���	!�2��40�����5������	 (USITC) �1	�	�(����)�	�$3 �	���	�
!�!"��	��H��	� The Trade Act of 1974 (t
�
+� (0!q�.4. 1994) +� ��
��	 �	������0�,)0�
��)� 	)1	�0 	�!7)�	���:�1	��I������$� ������	������	����	� 	�+������:��	���	�2���$� ������	�
�����	����	� 	�+�����:��	�����#	�$)!�2��4�1	)�) 6 ��� +�2�	���,��� 6 ���)�, �� 4 ��� ���
0�,)�/��	����	��	0�������2�
0 ����	�#	�$�  WTO ��	0����
��	������	� ���	���	�
!�!"�����(��12 ���	�	��� 1 

 

+�2�	��	����	��	0�������2�
0 ����	�#	�$�  WTO ���1	�����)��	 �	�
���	��	0���2����	i��	��	�� 	�2���	!�2��4 (USITC) ����
��	�	�)1	�0 	�����0�,)�!7)�	���:
�1	��I������$� ������	������	����	� 	�+������:��	���	�2������	������	����	� 	�+�(��
����� ���
��	������	� ���	���	�!�!"���, 4 ��� 

                                                   
 
8 Trade Act of 1974, § 201-204, PL No.93-618,88 Stat. 2062(1975) 
9 Trade Agreement Act of 1979, PL No. 96-39, § 1106 (a)(1)-(9),93 Stat.193, 312. 
10 Trade and Tariff Act of 1984, PL No. 98-573, §§ 248(a), 249,98  Stat.2998. 
11 Omnibus Trade and Competitiveness Act of 1988, § 1101(b)(12), 102 Stat. 1107, 

1124. 
12Douglas A. Irwin, Causing problems? The WTO review of causation and injury 

attribution in US Section cases. World Trade Review Vol.2, 2003, p.297. 
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�	�	��� 1 �	�(����)�	�$3 �	���	�!�!"�0� USITC ��,+��!q�.4. 1995 

 

�) 
�. . 

������ �*��!+������ USITC �12��34��		��!����
�
��
��� WTO 

1995 Fresh winter tomatoes Terminated - 

1996 Corn Brooms Affirmative No 

1996 Fresh tomatoes and bell 
peppers 

Negative - 

1997 Wheat Gluten Affirmative Yes 

1998 Lamb Meat Affirmative Yes 

1999 Certain Steel Wire Rod Affirmative (Tie) No 

1999 Circular Welded Line Pipe Affirmative Yes 

2000 Crabmeat from swimming 
crabs 

Negative - 

2000 Extruded rubber thread Negative - 

2001 Steel Affirmative (16 of 33 
cases) 

Yes 

 

����f)(� ��	 !�2��4����5������	� �!�2�
��
!gI�	������	����	��	��	�
�����	�$)�	�$3 �	���	�!�!"����	�	� �)����	�(���	�	�����	��	��	������	�$� ����� �
��
��	������	� ���	���	�!�!"�(�  
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)���1	��I0�!gI�	)�,��� $)�)	��� 	��2����	i��	��	�� 	�2���	!�2��4 
(USITC) ���	��	��	������	�$)�	�$3 �	���	�!�!"�(������� ���
��	������	� ��
�	���	�!�!"� +�2���	�� �����)0�,)�/��	��2�
0 ����	�0�������2�
0 ����	�#	�$�  WTO 
��� �	��2�1	$� !�2��4����5������	���������2(��$3 �	���	�!�!"�+����)(!$3 �	���	����)�+�)
$)�	��: �����:��	�����#	�$)!�2��4 �3�) �	���	���
K� �	��:����	� �����2$3 �)�	� 	)
�	����������$3 �	���	�!�!"��	��H��	�#	�$)0��)�� ��������5������	�2(���)$�����1	
�����)0�������2�
0 ����	�0� WTO �f�	��!7)(� 13 

 

��)�,) $)���0 ����(! ./ �0��)�2)1	��)�
�
�II���������	����	��	��	������	�
�	��H��	� The Trade Act of 1974 (t
�
+� (0 !q�.4. 1994) 0�!�2��4����5 ��������(� ��	
��
��	�+����	�2���	
�
�II���������	����	��	��	������	��	��H��	�#	�$)0�!�2��4
����5 )��)��� The Trade Act of 1974 (t
�
+� (0 !q�.4. 1994) ��

�
�II���������	����	��	
��	������	��	���	������	� ���	���	�!�!"�#	�$�  WTO    

 

4.2 ���!''!���������!���	
���	����������������	������	��	����������	��� 
��	!"���	��� 

 

#	�$� �H��	�0�!�2��4����5������	$)!g��:
�) ��2
�)�	�$3 �	���	�
!�!"�������	� ��./ ���)�1	� � (petition) �����2����	i��	�� 	�2���	!�2��414 (United States 
International Trade Commission :USITC) (���(!)�,�2�������	 USITC) K��./ ���)�1	� ��	��!7)

                                                   
 
13 Ibid., pp.297-298. 
14��2����	i��	�� 	�2���	!�2��4(USITC) �����!7)��2����	i��	�� 	)#	h� (Tariff 

Commission) !�2��
� ����2����	i��	� 6 �) +�2�	�	������	������������)(� (�����) 3 �)
(John H Jackson & William J Davey, Legal Problems of International Economic Relations (St. 
Paul, Minn : West Publishing, 2002), p.607.) 
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���+�)0��:��	�����#	�$)!�2��4���(� ��
��	������	� �3�) ��	���	�	�� 	 
��h�� ��#	� 
������:��0��/�� 	 �1	�	����)�1	� ���� USITC ����!�2i	)	i�
�� (President) ./ +�)�	�	�� 	 
(The U.S. Trade Representative) ��2�����	��	���) �	����0��#	./ +�)�	hH� 
(Committee on Ways and Means of the House of Representatives) ��2�����	�� 	)�	���)
0��:���#	 (Committee on Finance of the Senate) ���� USITC �!7)./ ���������15  

��������)�1	� �0�+� � ./ ���)�1	� �� �$� 0 ��/���	���:$��������� �$3 �	���	�
!�!"������
����	��	������	�+���:��	�����)�,)� K��0 ��/�)�,)� �!�2��
(!� �� 0 ��/�
����5	)0���)� 	)1	�0 	 (imports) 0 ��/�����5	)0��	�.���#	�$)!�2��4 (domestic 
production) +�20 ��/�����5	)0���	������	� (injury) +�2� ��i�
	�� ����	 �:��	��������
(� ��
��	������	������	�(� ����	���	�	�$)�	�+0�0�)��
��)� 	)1	�0 	���	(� +�2�:��	�����
�2���	�!��
������	(�� 	(� ��
�):I	�$� $3 �	���	�!�!"�(� 16  

����	�)�,) USITC �2�1	�	����	��	��	 �#	�0��:��	����������	� �0 	
����)(0�	��H��	�0�!�2��4����2$3 �	���	�!�!"�(� ����(�� K�� USITC � ��1	�	�(����)
+�2�1	�	�	)�1	�����)#	�$) 6 ����) � 	 USITC ���	��	+� ��
��	������	������	�+��
�:��	�����#	�$)!�2��4 (affirmative determination) �f�2��)���i��	�
����	��	������	���
$� +��!�2i	)	i�
�� 6��!�2i	)	i�
��� ����	��	�����)��	�2$� ���	�$3 �	���	�!�!"������

����	��	������	� #	�$) 60 ��)����	�(� ��
�	�	)0� USITC ���	(��f�	� !�2i	)	i�
����
�1	)	�$)�	�$3 �:����)��!r���i�1	+)2)1	 �����2�!����)+!��1	+)2)1	0� USITC �f(� 17 

�2��f)(� ��	 ���)����2$3 �	���	�!�!"�(�  USITC � ��1	�	�(����)��	��)� 	���
�1	��)1	�0 	!�2��4����5������	$)!���	���������0�,)�!7)�	���:�1	��I (Substantial Cause) 0�
��	������	����	� 	�+� �����:��	��)�1	$� ������	������	����	� 	�+�����:��	�����
#	�$)!�2��4���.�����)� 	3)���������) ������)� 	���+0�0�)K������
��)� 	)1	�0 	����(�� 6���	�

                                                   
 
15 19 U.S.C. 2252(a) #	�$�  The Trade Act of 1974 (t
�
+� (0!q�.4. 1994) 
16 John H Jackson & William J Davey, Legal Problems of International Economic 

Relations, p.607.  
17 19 U.S.C. 2252(b) #	�$�  The Trade Act of 1974 (t
�
+� (0!q�.4. 1994) 
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�H��	� The Trade Act of 1979 (t
�
+� (0 !q�.4. 1994) (� �1	�)������������������
�	�
���	��	��	������	�(�  ��)�, 

 

4.2.1  ���!''!���������!���	
���	������������ ����8���� The 
Trade Act of 1974 (F�!�G��H��)�. . 1994)  

 

�H��	� The Trade Act of 1974 (t
�
+� (0!q�.4. 1994) �1	�)����������$)
�	����	��	��	������	�$)�	�$3 �	���	�!�!"� ��)�, 

�1	��	 ;��	������	����	� 	�+�< ��	��� ��	������	�$)!�2�	��1	��I��,���
�������0�,)��
�:��	�����#	�$)!�2��418  +�2$)�	����	��	��	������	����	� 	�+� USITC
�2� ��1	)���!g������	 � �	�4�h5�����,������������0 � (+��(���1	����t�	20 � 1 ��0 � 3) ��)�,  

(1) �1	$� �:��	�����#	�$)!�2��4� ���:��	�.�����)� 	19  

(2) 
��h���1	)�)�	�(���	�	���	�1	(��	��	�.�����)� 	  

(3) �1	$� �)��		) ���������	���		)+�
+�20 

 

                                                   
 
1819 U.S.C. 2252(c)(6) #	�$�  The Trade Act of 1974 (t
�
+� (0!q �.4.1994)  
19 �1	��	 ;�1	$� �:��	�����#	�$)!�2��4� ���:�32��< ��	������ �	�!s�K�	) ����

�	�$3 ��	��	�	��$)�	�.��������1	���	�������1	(�  (19 U.S.C. 2252(c)(3) #	�$�  The Trade Act 
of 1974(t
�
+� (0!q �.4. 1994))  

20 �	���		)+�
+� �����	��1		)��1	�2��
 (underemployment) ��� �	��1		)) ��
���	���	!��� ���	�(� ) �����	!��� ����(� .�.�����1	 �����1		)3)�����	��	�	� (��(� �1	��f����
���	�����	��1	 +�2
:���)�,)��f�$��1		)���)���������� 	��	)$� �1	 (����� ��������)i�, �4�h54	����
+�	) (��:���� : ��	����	����	��1	+�,2516), �) 	 149-150) 



 98 

�1	��	 ;�	��:��	���	�2������	������	����	� 	�+�< ��	��� ��	������	�
���	� 	�+����$�� �2����0�,)21 $)�	����	��	��	�����	��:��	���	�2������	������	����	� 	�+�  
USITC�2� ��1	)���!g������	 � �	�4�h5�����,������������0 � (+��(���1	����t�	20 � 1 ��0 � 3) 
��)�,  

(1) ���0	���� �����1	$� ��)� 	�������1	)�)�����0�,)������ � �)����	�0	�
��)� 	(� ) ��� ���� +)�K) ��	�.��� �1	(� ��	� 	 �����	�� 		)����1	�  

(2) 
��h����	 � (������)�:)����������2)1	�	$3 $)�	�!��
K�	)+�2�:!����$)
K�	)#	�$)!�2��4�������/�$� ��)��������(���	�	�����h	�2��
0���	$3 ��	�
$)�	�� )�� 	+�2�	����)	(�    

(3) !�2��4./ �����(� �!����)+!���	�����$)�	��������)� 	�	�!�2��4���)
�	�!7)!�2��4����5������	(!�2��4����5������	�!7)��	�����0�!�2��4./ 
�������)� 	)�,)) 6���2�1	$� ���	�)1	��)� 	�0 	!�2��4����5������	�����0�,)  

 

���)<�	���:�1	��I< (substantial cause) ��	��� �	���:�������	��1	��I(��) ��(!
���	�	���:���)�22  $)�	����	��	; �	���:�1	��I ; (Substantial Cause) ���	��	(� �	� ��)� 	
)1	�0 	�����0�,) (����	�2�!7)!���	���������0�,)��� ����K���!���
����
��
�	�.���#	�$)!�2��4 +�2
./ .���#	�$)!�2��40	���)� 	$)��	�#	�$)!�2��4(� ) ���23  

 

)���	�!g������	 � ������	�$)0 	� ) USITC�2� ��1	)���	)�	���0�
�:��	�����#	�$)!�2��4�	�����	i:�������������0 � (The Relevant Business Cycle) +��
�2� �(�������	�	���:0��	�����	�� ��	���)� 	��)�)����	�	��4�h5���#	�$)!�2��4
����5������	����1	�	�!7)�	���:�����0���	������	����	� 	�+� �����:��	��)�1	$� ������	�

                                                   
 
2119 U.S.C. 2252(d)(6) #	�$�  The Trade Act of 1974 (t
�
+� (0!q �.4.1994) 
2219 U.S.C. 2252(b)(1)(B) #	�$�  The Trade Act of 1974 (t
�
+� (0!q �.4.1994)  
2319 U.S.C. 2252(c)(1)(C) #	�$�  The Trade Act of 1974 (t
�
+� (0!q �.4.1994)   
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�����	����	� 	�+�����:��	�����#	�$)!�2��4 +�2USITC�2� �������
!g������	 � 
)����)��(!�	���)� 	)1	�0 	 6���	��2�!7)�	���:0���	������	����	� 	�+������:��	��)�1	
$� ������	������	����	� 	�+�����:��	�����#	�$)!�2��4 

 

4.2.2.  ����G���4��������!''!���������!���	
���	���������������
�	��� ��	!"���	����!�������J��4�+������	��	������ 

 

�)�,��	0�
�
�II���������	����	��	��	������	��	��H��	� The Trade Act of 
1974 (t
�
+� (0!q�.4. 1994) 0�!�2��4����5������	 ����	�+����	�	��)�,��	0�
�
�II���
������	����	��	��	������	��	���	������	� ���	���	�!�!"� �2��f)(� �	��	�	 ��)�, 

���!''!���	K��� 

��	
���	�����
������� 

�8��������	��� ��	!" The 
Trade Act of 1974 (F�!�G��H��)

�. .1994) 

������J��4�+��� 

���	��	������%����� WTO 

1)  �����������
�������������4��
	���G	� GJ���	
�(�����4������+
�������������4��
	���G	� 

� ��	������	����	� 	�+� 
��	���   ��	� ��� ��	�$)
!�2�	��1	��I��,������ ����
0�, ) �� 
 �: � � 	 � � � � �
#	�$)!�2��4 

� �	��:��	��� 	�2 ������	�
�����	����	� 	�+� ��	��� 
��	������	����	� 	�+����
$�� �2����0�,) 

� ��	������	����	� 	�+� 
��	��� ��	������	����	
� 	 � �� � �: � � 	 � � � � �
#	�$)!�2��4 

� �	��:��	��� 	�2 ��� ���	�
�����	����	� 	�+� ��	��� 
��	������	����	� 	�+����
$ � � � 2 � �� � 0�, )  K � � $)� 	 �
���	��	�����)��	 ���	��:��	�
��	�2������	������	����	
� 	�+�����(��)�,) �2� ���/�
)
��,)5	)0�0 ���f���� +�2��$3�
�	��	����	�� 	 �	��	���	 
������	��!7)(!(� �������	(�� 
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���!''!���	K��� 

��	
���	�����
������� 

�8��������	��� ��	!" The 
Trade Act of 1974 (F�!�G��H��)

�. .1994) 

������J��4�+��� 

���	��	������%����� WTO 

2) � � 	
� � � 	�
�	K��������������
��4��	���G	� �	K�
�(�����4������+
�������������4��
	���G	� 

� �	����	��	��	������	�
���	� 	�+� ��2����	i��	�
�2� ��1	)���!g������	��	
�4�h5������ ������0 � (+��(��
�1	����t�	20 � 1-3) ��)�, 

(1) �1 	 $ � �: � � 	 � � � � �
#	�$)!�2��4� ���:��	�
.�����)� 	 

(2) 
 �� h� � �1 	 ) � ) � 	 � ( ��
�	�	���	�1	(��	��	�.���
��)� 	 

(3)  �1	$� �)��		)��������
�	���		)+�!+� 

� �	����	��	�	��:��	���	�2
������	������	����	� 	�+� 
�� 2 � � � � 	 i� � 	 � � 2 � � 
�1 	 )�  ��  !g � �� � �� 	  � � 	 
�4�h5������ ������0 � (+��(��
�1	����t�	20 � 1-3) ��)�, 

(1)  ���0	���� �����1	$� 
��)� 	�������1	)�)�����0�,) 
����+)�K) ��	�.��� �1	(� 
��	� 	  �����	�� 		)��

� $)�	������)��	��)� 	)1	�0 	���
�����0�,)���$� ���������:��	���	
�2 ������	������	���� 	
� 	 � + �  �� � �: � � 	 � � � � �
#	�$)!�2 ��4����(��   $� 
� � 	�) 	��� ./ �� �1 	)	� �!7 )./ 
!�2���)!g������	����������0 �
��,���$)���h�2����!7)#	�2
���� �+�2$)�3� !���	� 6�� 
+��$� ��f)����	)�	���0�
�:��	�����)�,) K���t�	2
!g������	������(!)�, ���3�) 
����	+�2!���	��	������0�,)
0���)� 	)1	�0 	 ���)+
��	
�	���	�#	�$)!�2��40�
��)� 	)1 	 �0 	��� � ��� �0�, )  �	�
�!����)+!�0��2��
�	�0	� 
.�.��� !�2���i�#	�$)�	�
.��� �1	���	�.������ $3 ��� 
�1 	 ( �0	��:)  +�2�	�� 	 
+�	) 
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���!''!���	K��� 

��	
���	�����
������� 

�8��������	��� ��	!" The 
Trade Act of 1974 (F�!�G��H��)

�. .1994) 

������J��4�+��� 

���	��	������%����� WTO 

��1	� 

(2)  
��h����	 � (������)�:)
����������2)1	�	$3 $)�	�
!��
K�	)+�2�:!����$)
K�	)#	�$)!�2��4�������/�$� 
��)��������(���	�	�����h	
�2��
0��� 	 $3 �� 	�$)�	�
� )�� 	+�2�	����)	(�  

(3) ! � 2 � � 4 ./ ��  � � � ( � 
�!����)+!���	�����$)�	�
�������)� 	�	�!�2��4���)�	
�!7)!�2 ��4���� 5� �� �� � 	
(!�2 ��4����5������	 �!7)
��	�����0�!�2��4./ �����
��)� 	)�,)) 6���2�1	$� ���	�)1	
��)� 	�0 	!�2��4����5������	
�����0�,) 

3) ��	
���	�
�	K� ����	�
����12 �
����������*���� �
�4 � ��� � �� +� � ��
� �� � � � � � �4 � �
	� � � G 	 � � 	K �
�(�����4������+
�������������4��
	���G	� 

� $)�	����	��	��	������	�
� �� ��	���� 	  � 	 �+ � � �� �
�:��	���	�2������	������	�
���	� 	�+�����:��	�����
#	�$)!�2��4 � �!�	�H��	 
��)� 	����1 	�� )1	�0 	!�2��4
���� 5 � � � �� � 	 $)!�� � 	����
� ��� � 0�, ) � !7 ) � 	 � � �: �1 	 �� I 

� $)�	����	��	��	������	�
���	� 	�+� �����:��	���	�2
������	������	����	� 	�+�
)�, )  �2� � �� ��� �5	)��� � 2
:
3����)��	 ��	������	��������0�,)
���	���:�	�	��	������0�,)0�
��)� 	)1	�0 	 �	����	���:���)�
)���	��	������0�,)0���)� 	
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���!''!���	K��� 

��	
���	�����
������� 

�8��������	��� ��	!" The 
Trade Act of 1974 (F�!�G��H��)

�. .1994) 

������J��4�+��� 

���	��	������%����� WTO 

(substantial Cause) 0���	�
��� ��	���� 	  � 	�+�  ��� �
�: �� 	��)�1 	 $ � � �� �� �	�
�����	����	� 	�+� 

� �1 	 �� 	  <� 	 � � �: �1 	 �� I < 
(substantial cause) ��	��� 
�	���:�������	��1	��I(��) ��(!
���	�	���:���)� 

�   $)�	����	��	�	���:�1	��I  
(Substantial Cause) ���	��	
(� �	� ��)� 	)1	�0 	�����0�,) (��
��	�2�!7)!���	���������0�,)��� 
����K���!���
����
��
�	�.���
#	�$)!�2 ��4  +�2./ . �� �
#	�$)!�2��40	���)� 	$)
��	�#	�$)!�2��4(� ) ��� 

)1	�0 	���$� ������	������	�
��� ��: ��	��� 	� 2 � �� ���	�
�����	����	� 	�+�$)���	
�������) �2�����	��	������	����
�����	��	���:���)�)�,�!7)��	�
�����	���������	��	������0�,)0�
��)� 	)1	�0 	(��(�  

 

 ��������	��	)��	�0���	������	����	� 	�+� +�2�	��:��	���	�2������	�
�����	����	� 	�+��	���	������	� ���	���	�!�!"� +�2�	��H��	�0�!�2��4����5
+� � �2��f)��	 �H��	�0�!�2��4����5(� �1	�)��1	)��	������	�(� �� 	������
��	������	
� ���	���	�!�!"����	�	� 
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 ���)����������	����	��	�������	������	����	� 	�+������:��	���	�2����
��	������	����	� 	�+� �2��f)��	 �H��	�0�!�2��4����5(� �1	�)�$� �� 	�) 	���./ ���1	)	�
� �!�2���)!g�����	�4�h5��� �3�)�������
��	������	� ���	���	�!�!"� +�2��������	��	
!g�����	�4�h5����	��H��	�0�!�2��4����5 �
��	 ����	��� 	������
��	������	� ��
�	���	�!�!"�  

 ��	�+����	�	#	h	�����f)(� 3����)�2���	 �	���	������	� ���	���	�
!�!"� ��
�H��	� The Trade Act of 1974 (t
�
+� (0 !q�.4. 1994) 0�!�2��4����5 ��� 

�
�II�����������
�	����	��	������	������0�,)0���)� 	)1	�0 	���$� ������	������	����	� 	�+� 
�����:��	���	�2������	������	����	� 	�+�����(�� K��$)�H��	�0�!�2��4����5$3 �1	��	 
;�	���:�1	��I< (substantial cause) ��� � ����	��	��	 �	���:������	������0�,)0���)� 	)1	�0 	� �
����	��1	��I(��) �����	�	���:���)�������$� ������	������	���
�:��	�����#	�$)!�2��4 ���)
�	���	������	� ���	���	�!�!"� �	��	 4.2 (
�) �1	�)���	 ;...�	����	���:���)�)���	��	�
�����0�,)0���)� 	)1	�0 	���$� ������	������	������:��	���	�2������	������	����	� 	�+�$)
���	�������) �2�����	��	������	���������	��	���:���)�)�,�!7)��	������	���������	��	������0�,)
0���)� 	)1	�0 	(��(�  ; 6���	����	��	�����	��!7)!gI�	���	�	�+��!�2��4����5 ��f)(� �	��	�
���!�2��4����5������	(���	�	�����	��	������	������0�,)0���)� 	)1	�0 	�!7)�	���:�1	��I0�
��	������	����	� 	�+�(� ����� ���
��	������	� ���	���	�!�!"����24 

 

��	������	� ���	���	�!�!"�(��(� �1	�)���	 �	������0�,)0���)� 	)1	�0 	
� �����	��1	��I�	����	�	���:���)���������	������	� ����+���1	�)���	 �	����	���:���)�
)���	��	������0�,)0���)� 	)1	�0 	���$� ������	������	������:��	���	�2������	������	����	
� 	�+�$)���	�������) �2�����	��	������	���������	��	���:���)�)�,�!7)��	������	���������	��	�
�����0�,)0���)� 	)1	�0 	(��(�  6��$)!�2��f))�,��./ ��f)��	 �	��5	)0��	����	��	$)�����)�,�	���	�

                                                   
 
24 Douglas A. Irwin. Causing Problems? The WTO review of causation and injury 

attribution in US Section 201 Cases. World Trade Review Vol.2, 2003, p.301. 
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�����	� ���	���	�!�!"�#	�$�  WTO ����	��0 ���) �����	�H��	�0�!�2��4
����5������	25 

 

4.3 ��	
���	������������������		��M���	��	���	���4���	��� ���
��	!"���	��� 

 

 $)���0 �)�,./ �0��)�2)1	��)� �	����	��	��	������	�0���2����	i��	��	�� 	
�2���	!�2��40�����5 (USITC) K��4��h	�	��1	�����)0���2����	i��	��	�� 	�2���	
!�2��4 2 ��� (� +�� ��� Wheat Gluten +�2��� Lamb Meat ��)�, 

 

4.3.1 �+� Wheat Gluten26  

��	��!7)�	 

��2����	i��	�������1	�	�(����)�������)��� 19 ��)�	�) !q�.4. 1997 �	��	�
� �����)0� The Wheat Gluten Industry Council 6��� �����)��	 ���	�)1	�0 	+!"�	�� (Wheat 
Gluten) �	��!�2��4����5 $)!���	�����	�0�,)�)�!7)�	���:�1	��I������$� ������	������	����	
� 	�+� �����:��	���	�2������	������	����	� 	�+�����:��	�����.���+!"�	��#	�$)!�2��4
����527 

 +!"�	�� (Wheat Gluten) .����	�	�+!"0 	��	�� (Wheat Flour) +�2K�����)
$�I� 80% !�2��4����5)1	+!"�	���	$3 �!7)����:��
$)�:��	�����0)�!g +�20)��
��,��	�28 

                                                   
 
25Ibid., pp.301-302.  
26Report to the President on Investigation No. TA-201-67, Wheat Gluten, United 

States International Trade Commission 
27 Ibid., p.5. 
28 Ibid., p.6. 
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+!"�	�����)1	�0 	�	��!�2��4����5 �	�	���	�!�2��4 +��!�2��4./ ���������(� +�� ��#	�
�:K�! !�2��4���������� +�2!�2��4+�))	�	 ��!���	� 51.5% 35.3.% +�2 8.9% 0���)� 	
)1	�0 	�	��1	��
29 

 $)���)�, ��2����	i��	��1	�	����	��	��	������	�+� � �����)��	 �	������0�,)
���	�	�0� ;+!"�	��< ���)1	�0 	�	��!�2��4����5������	�!7)�	���:�1	��I (substantial cause) 
������$� ������	������	����	� 	�+� (serious injury) ����:��	�����#	�$)!�2��4���.�����)� 	
3)���������)�������+0�0�)K������
��)� 	)1	�0 	)�,) 

 

4.3.1.1 ��	
���	��	K����������������4��	���G	� �	K��(�����4������+
�������������4��	���G	� 

 

 $)�	����	��	�����)��	 ������	������	����	� 	�+� �����:��	���	�2������	�
�����	����	� 	�+�����:��	�����#	�$)!�2��4����(�� ��2����	i��	�!�2���)��	)�	���
0��:��	�����#	�$)!�2��4 �
��	 

 

(1)  �:��	�����#	�$)!�2��4� ���:��	�.�����)� 	 ��f)(� �	� 

 �1	���	�.������$3 ��� (capacity utilization) ������	�	��	� 78.3% $)!q 1993 
����� 42.0% $)!q 1996 +�2�����0�,)��f�) ���!7) 44.5% $)!q 1997 �1	���	�.������$3 ������
�)����	� capacity30 $)�	�.���+!"�	��#	�$)!�2��4�����0�,) 6������� ���
�	�
��K#�
#	�$)!�2��4��������0�,)� �� 

                                                   
 
29 Ibid. 
30 Capacity ��	��� .�.����	�����:�����	�	��.���(�  ()#	���)� �������)�/��. !�2��f)

!gI�	��������
�	���	�!�!"�#	�$� +���� +�2����	��	�� 	K�� : 4��h	�����H��	�0� 
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 Capacity ��������0�,)�	�����0�,)$)!q 1995 ���)����2���	������0�,)0���)� 	)1	�0 	$)!q 
1996 +�2 1997 +�2�	�(�����	������0�,)0���)� 	)1	�0 	�	�!q 1993 �:��	�����#	�$)!�2��4�2
�� capacity �� 61% $)!q 1997 

 �	�.��������0�,)$)3�������� )0��2�2���	���1	�	�(����) ��� �����0�,)�	� 122 � 	)
!�)�� $)!q1993 �!7) 143 � 	)!�)�� $)!q 1995 +�2������	�	������ 122 � 	)!�)��$)!q 
1997 K����� 4.5% �����2�2���	���$3 $)�	�(����) 

 �	�0)�� (shipment) �f�����h�2�3�)�������
�	�.��� ��� �����0�,)$)3��+�� 
����	�)�,)�f��� +�2����	�����:�$)3��!q 1996-1997 +�23��� 	��	�(����) ��!�	�H��	 
��)� 	���������0�,)�!7)�����	���� �� 

(2)  �:��	�����#	�$)!�2��4(���	�	���	�1	(��	��	�.�����)� 	(�  ��f)(� �	� 

 0 ��/��	� 	)�	���)0�./ .���#	�$)!�2��4 3 �	��	���,��� 4 �	� 6�������	
�!7)./ .������)$�I�0�./ .���+!"�	��#	�$)!�2��4 (� +�� Midland Manildra +�2Heartland 
+����	 �:��	������	�	���1	�1	(�(� $)3��� )0��	�(����) +������	�)�,)�f0	��:)$)!q 1996-
1997 

 �1	(��:�i� (gross profit) +�2�	�(� �	��	�!�2��
�	������0�,)�2���	!q 1993 - 
1994 +�2������	�	�$)!q 1995 +�2������$)!q 1996 � 1997  ��:!+� � �:��	�������,���
!�2�
#	�20	��:)$)!q 1996-1997 

 �/���	�t����0���)� 	����)��� (average unit value price) �����0�,)+� ��f��� 
�/���	��)� 	����)��������0�,)�/�:�$)!q 1994 +�2�����1	�:�$)!q 1997 �/���	��)� 	����)������
$)0�2���� )�:)0���)� 	����)���������/0�,) 

 

                                                                                                                                                       
 
!�2��4����5������	. ����	)��)i�!��II	��	
������	0	��3	)���4	���� 
���������	��� 
�:j	�������	����	���, 2543, �) 	 161.) 
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(3)  �:��	�����#	�$)!�2��4!�2�
��
!gI�	�	���		) +�2�	���		)+�31 

 �:��	�����.���+!"�	���!7)�:��	��������$3 ����������.����!7)���� +��$)�	�
.����f��� �$3 +�	)�)� �� �	�� 	+�	) +�23���K��	��1		)�����0�,)$)3���	�(����) 
�)����	�	� �:��	������ ��	������.�.���$� �	�0�,) ���)���	������0�,)0���)� 	)1	�0 	$)!q 
1996-1997 +��!�	�H��	���	�(���)	)$)�2��
./ ����	� +�2�2��
./ 
���	���� 6���1	$� �����	�
��		) 

 !�	�H��	���	���		)+�
+�$)�:��	����� ��f)(� �	�3���K��	��1		)������ 
$)!q1993-1997 +����	� 	���3���K�����2��
�������
!q 1994 !�2���i�#	��	�.���0��)	)��/�
$)�2��
�/�:������!q 1994 +�2��1	�:������!q 1997 �!7).��	�	�� )�:)+�	)����)��������0�,)�!7)
�����	$)3������1	�	�(����)  

 ��:!+� � �	��	�!�2���)!g������	���,��� �2��f)��	 !g����+��.�� 	)�
$)3��
� 	�0��	�(����) �1	���	�.������$3 ��� �	�.��� �	�0)����)� 	 ��� ��)� 	���������0�,)�!7)
�����	 
��h��!�2�
#	�20	��:) �/���	��)� 	����)������ +�2����	�����:�$)!q 1997 
$)0�2������	������0�,)0�� )�:)�t����0���)� 	����)��� ����	��	� 	���3���K����� !�2���i�#	�
�	�.���0��)	)��� �)����	��1	���	�.������$3 ������ +�2� )�:)+�	)����)��������0�,)
�!7)�����	 +� ��
	!g����+��.��	� 	)
��$)!q���.�	)�	(��)	) +���:��	������f���(� ��

��	������	����	� 	�+� 

 ��)�,) ��2����	i��	��������)��	������	������	����	� 	�+�����:��	�����
.���+!"�	��#	�$)!�2��4����5 

 

4.3.1.2 ��	
���	��	K�����	�
����12�����������*�������S������(�*��!'���
������������	K��(�����4������+�������������4��	���G	�  

 ��2����	i��	�(� ���	��	��	�
��	 ���	������0�,)0���)� 	)1	��,$)!���	����
+� ��� +�2������!���
����
��
�	�.���#	�$)!�2��4 ���)+
��	�	���	�0���)� 	)1	�0 	 ���

                                                   
 
31 � 	+� � �3�������� 20 
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���$)3�� 3 !q+��0��	�(����) ��� �����f�) ���	� 51.4% �!7) 50.1% $)!q 1997 +�������0�,)
���	�	�$)!q 1996 �	� 58.9% �!7) 60.2% $)!q 1997 K���
��	 ��)� 	)1	�0 	���)$�I��	
�	���#	��:K�! +�2�	�	��)� 	)1	�0 	�	���#	��:K�!�f���	�	�/����	��)� 	#	�$)!�2��4 

 ����f)(� ��	 ���	������0�,)0���)� 	)1	�0 	 ����� ���
�#	��:��	��������+������
����$)!q 1996-1997 �)����	��:!���#	�$)!�2��4 +�2�	�
��K#�#	�$)!�2��4�����0�,) �	�.���
�	�0)�� �1	���	�.������$3 ��� �/���	��)� 	����)��� �#	��	�	���) +�2!�2���i�#	�0�
�)	)���$)3�����	�������
���	������0�,)0���)� 	)1	�0 	 

 ��2����	i��	�(� ���	��	��	 ��)� 	 wheat starch 6���!7)��)� 	$)��	��������

+!"�	�� (co � product market) �!7)�	���:�������	��1	��I�	����	�	������0�,)0���)� 	)1	�0 	
����(�� 6����2����	i��	��
��	 �	�	+!"�	�� +�2�	�	 wheat starch #	�$)!�2��4���	�	
�����0�,)��f�) ������3�����	0��	�(����) �	�	 wheat starch �/�:�$)!q 1997 +�2�f(�����
��� +� ��	�	�	+!"�	��#	�$)!�2��4�2������	�	�$)!q 1994 ������	)2�	�	���)0�
./ .���+!"�	���2������	�	��f�	� ��)�,) �	�	 wheat starch #	�$)!�2��4������� +����	 
�	�+0�0�)�2���	 corn starch +�2 wheat starch (��(� ��.���2�
�	�)������	�.���+!"�	��
#	�$)!�2��4  

 ��2����	i��	�(� ���	��	�	���:���)�������$� ������	������	����	� 	�+����
�:��	�����#	�$)!�2��4 ��)�, 

 (1)  �	�+0�0�)�2���	./ .���#	�$)!�2��4  ��2����	i��	��
��	 ��	�+!"�	��
#	�$)!�2��4���	�+0�0�)�/ ���	2./ .����� capacity ����2.�����)� 	$� (� ���	��
��	�� ��	�0�
0�./ 
��K#�����/(�  +��+!"�	���!7)��)� 	����	�0	�0�,)��/���
�	�	 +�2(����	�2�!7)+!"�	���	�

��h��$��f�	�	��$3 +�)��)(� ��,)�,) ��)�,)�	�+0�0�)�2���	./ .���#	�$)!�2��4��(��(� �!7)
�	���:�������	��1	��I�	����	�	������0�,)0���)� 	)1	�0 	 

 (2)  Capacity $)�	�.�����)� 	�����0�,)  ��2����	i��	��
��	 �:��	�����
#	�$)!�2��4�� capacity �����0�,)$)�	�(����) �	���� capacity �����0�,) +����	 �:!���
#	�$)!�2��4 +�2�	�
��K#�#	�$)!�2��4������	�0�,)� �� K���	�
��K#�#	�$)!�2��4�����0�,)
����
 18% $)�2���	!q 1993-1997 �:��	������� capacity 61% $)!q 1997 6���	�����
���	��

�2��
 capacity $)3�������� )�	�(����) 6���!7)3������:��	������1	�1	(�(�  +���)����	����	� 



 109 

 

)1	�0 	�����0�,)���1	$� �:��	�����#	�$)!�2��4.�����)� 	) ��������(��$� �	�	0���)� 	
#	�$)!�2��4����1	� �3�))�, Capacity 0��	�.���#	�$)!�2��4����/�$)�2��
!���	����	���� 
+�� Actual Output ���	���� ���1	$�  Capacity Utilization ��� ��)�,) �	�)1	�0 	��������0�,)���!7)
�	���:�1	��I0���	������	����	� 	�+� ������!7)�3�))�,��2����	i��	�����:!��	 Capacity 0�
�	�.���#	�$)!�2��4��������0�,)��(��(� �!7)�	���:����1	��I�	����	�	�)1	�0 	��������0�,) 

 

 (3)  � )�:)����:��
���$3 $)�	�.��������0�,) �	�	����:��
�����0�,) ����3������1	�	�(��
��)K���t�	2!q 1996-1997 �	�
��K#������0�,)���	�	�$)3��)�, ���	2�:!���0�+!"�	����
��	������)i���
�	��!����)+!�0��	�	 6���	�	����:��
����/0�,)�f�2��.����./ 
��K#� $)!q 1996-
1997 �/���	��)� 	����)������ +���:!��� �����0�,) +�2� )�:)�	�.����f �����0�,)� �� 
��2����	i��	��
��	  �	������0�,)0���)� 	)1	�0 	������	�	�/� �!7)�	���:����1	$� �	�	+!"�	��
#	�$)!�2��4�	�	��1	� ��)�,) �	����� )�:)0�����:��
�����0�,)��(��$3��	���:����1	��I�	����	�	�
�����0�,)0���)� 	)1	�0 	 

 

 ��2����	i��	��������)��	 �	������0�,)0���)� 	)1	�0 	�!7)�	���:�1	��I0���	�
�����	����	� 	�+�����:��	�����.���+!"�	��#	�$)!�2��40�����5 

 

4.3.2 �+� Lamb Meat32 

��	��!7)�	0���� 

 ��2����	i��	� (� ������	�(����)�������)��� 7 �:�	�� �.4.1998  K���	�� �����)
�	�./ � �����) (petition) ��)�,  The American Sheep Industry Association, Inc., Harper 

                                                   
 
32 Report to the President on Investigation No. TA-201-68, Lamb Meat, United States 

International Trade Commission 
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Livestock Company, National Lamb Feeders Association, Winters Ranch Partnership, 
Godby Sheep Company,  Talbottt Sheep Company, Iowa Lamb Corporation , Rancher�s 
Lamb of Texas.Inc. +�2Chicago Lamb & Veal Company. ./ � �����)����	)�,�!7)���+�)0�
#	��:��	������)�,��/�+�2#	�$)!�2��4 4 #	�$�I� (� +�� ./ ���,� (growers) ./ $� �	�	� 
(feeders) ./ 
���:��
��� (packers) +�2./ +!��/! (processors) �)�,��/�+�2 ���	��	��	 �)�,��/�+�2  
(lamb meat) ���)1	�0 	�	��!�2��4����5������	 ���1	)�)������	�0�,) +�2�!7)�	���:�1	��I���
���$� ������	������	����	� 	+������:��	���	�2������	������	����	� 	�+�����:��	�����
#	�$)!�2��433 

 

  �/�+�2 ��� +�2����	�:) �� K������(!�2)1	(!��	��)�	�:) �����	 14 ����) ���	2
�)�,�0��/�+�2����	�	����	�)�,�3�+�2���K�+� � (mutten) +�2���)�	�������,�������!7)�	�	����/�
��	��,+�����!7)�/�+�2 $)!�2��4����5������	 �/�+�2�2����$)3����/$
(� .�� +�2�2�/����,�K��
$� ��)�I 	 (range-fed) (!�)��3����/$
(� ��� ����	�)�,)�f�2�/���(!�� ./ $� �	�	� (feeders) 
�2�1	�	����,��/�+�2�!7)���	 30-120 ��) ����	�)�,)�f�2��(!�� packers �������	 �������/�+�2
(!�� ./ +���)�,� (breakers) ./ +���)�,��f�20	�(!������ 	0	�!���+�20	������(! 6��./ .����)�,��/�
+�2#	�$)!�2��4���)�	��f�20	��)�,��/�+�2$)�/!0��)�,�+�2��
+�2+3�+0f (fresh and 
chilled)34  

 ./ � �����) ���	���	 �)�,��/�+�2)1	�0 	�	�!�2��4����������+�2)��6�+�)�� (� �1	
��	������	�$� +���:��	�����.�����)� 	�)�,��/�+�20�!�2��4����5$)3��!q �.4. 1993 � 
��)�	�) !q 1998 $)!�2��4����������+�2)��6�+�)�� �/�+�2������,��������	�)�,��2�/����,�K��$� 
��)+���I 	 (range-fed) (!�)����3���� �2(���/�$� �	�	��������,�� �����f�0 	� (grain-fed) 
�)���	�2�/���	 �)�,��/�+�2)1	�0 	���)�	��2��/�$)�/!+3�+0f (frozen) +��$)3���2�2���	���$3 $)
�	�(����) �)�,��/�+�2)1	�0 	���1	)�)������	�0�,) K���t�	2�	�	�!�2��4����������6��)1	�0 	�	
$)�/!0���+�2+3�+0f (fresh and chilled)35 

                                                   
 
33 Ibid., p.5. 
34 Ibid. 
35 Ibid. 
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$)���)�, ��2����	i��	������)��	 �	������0�,)���	�	�0� ;�)�,��/�+�2< ���)1	�0 	
�	��!�2��4����5������	�!7)�	���:�1	��I (substantial cause) ������$� �����	��:��	���	�2����
��	������	����	� 	�+� (threat of serious injury) ����:��	�����#	�$)!�2��4���.�����)� 	
3)���������)�������+0�0�)K������
��)� 	)1	�0 	)�,)36 

 

4.3.2.1 ��	
���	��	K����������������4��	���G	� �	K��(�����4������+
�������������4��	���G	� 

 
 �:��	������)�,��/�+�20�!�2��4����5������	��/�$)3������1	�	���	�	�)	) 
+�2� ��.3�I��
!gI�	��	�!�2�	��	�!7)���	��	�!q �	��	��!����)+!���)���0�./ 
��K#� 
$)!q �.4. 1993 ��5�#	����5�������)$�$� ��)3�������� (federal payment) +��./ ���,��/�+�2 
(growers and feeders) #	�$� �H��	�  The National Wool Act of 1954 �1	�)�$� ��)3��������
K����+��./ ���,��/�+�2 (growers and feeders)  

 +�������!�	�!q �.4. 1993 ��5�#	(� �):�����H��	�����)���$� ��	�3��������
#	�$� �H��	� The Wool Act (! 75% �	��2��
���$� $)!q �.4. 1994 ����	��� 50% �	�������
$� $)!q �.4. 1995 +�2(��$� ���$)!q �.4. 1996 �	��!����)+!��3�)����0�,)��
�:�#	�0�
�:��	����� (all segments of the industry) +�2�� 	��	������	���

��h���!7)�1	)�)�	���,���
�!7)./ ���,��/�+�2 (the growing and feeding of Lambs) +�2 ./ 
���:+�2+���)�,�+�2 (the packing 
and breaking of lamb meat) $)3�������2�2���	������	�(����) �#	�0��:��	�����
#	�$)!�2��4���#	�(���� K��$)!q �.4. 1996 �	�
��K#��)�,��/�+�2+�2�)�,�+�2����)����/�$)
�2��
���� +���	�	�)�,��/�+�2�/0�,) ���	2�	�0	���)3���������	��H��	� The Wool Act $)!q
)�,) +�����	����	!q �.4. 1996 � !q �.4. 1997 ��3)��	�4�h5���3�,$� ��f)��	�#	�0�
�:��	������1	������1	� 6���	��i�
	�(� ��	 �	�����������0��:��	������)�,��/�+�2���������0�,)
���!q �.4. 1996 +�2�!7)��������)��)(� ��	 �:��	������1	���/��:��	���	�2������	������	����	
� 	�+� 

                                                   
 
36 Ibid. 
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  $)�	����	��	��	������	������	����	� 	�+� �����:��	���	�2������	�
�����	����	� 	�+�����:��	�����#	�$)!�2��4����(�� ��2����	i��	�(� !�2���)!g�����	
�4�h5��� ��)�, 
 
 -  �	�.���+�2�	�0)����)� 	  (Production and shipments) :  �	������0� 
USDA +����	�	�.���(� ������	�	� ��)�, 

 

�) �. . 1993 1994 1998 (�.�. Y�.�.) 

�	�.��� 326.7 250.8 180.7 

(�)��� : � 	)!�)��)    

  
 �	� !q �.4. 1993 ��!q �.4. 1997  ����	����	 27% +�2�	�!q 1997 (�.�. � 
�.�.) 6�����/���	�	�.��� 187.1 � 	)!�)�� ��� 3% ���������
��
�	�.���!q 1998 (�.�. � �.�.) 

  �	�0)����)� 	 (The volume of industry shipments) �	������0� USDA +��
�/���	�	�0)�� ��)�, 

 

�) �. . 1993 1997 1997 (�.�. Y �.�.) 1998 (�.�. Y�.�.) 

�/���	�	�0)�� 441.0 $ 417.4 $ 297.2 $ 256.6 $ 

(�)��� : � 	)�����I $)     

  

 � 	)!���	�  �	�!q �.4. 1993 � 1997  ���  24% +� ������0�,)��f�) ���	�����)
���	��������)��)�	�) ��������	��	�/���	 ���	���� 13% �2� �)�	�	�)�,��/�+�2�������1	�  
�������,+��!�	�!q �.4. 1997 +�2����)����)��!q 1998 
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- ��	��	�	�� +�2�1	���	�.������$3 ��� (Capacity and capacity utilization):  
�	��	�	)0� packers +����	 ��	��	�	�� (Capacity)  ���$)3��+��0��	�    (����)
�	�)�,)�f�����0�,) +���f����/�$)�2��
��1	$)!q �.4. 1997 +�2��1	�	����	��,!q �.4. 1993 ���� �.4. 
1994 +����	��	�	���/0�,)$)����)���	��-��)�	�) !q �.4. 1998 �/���	3������)�������)!q �.4. 
1997 ���)�1	���	�.������$3 ��� (Capacity Utilization)    �����0�,)���	.��!�������!q �.4. 1996 
+�2���$)!q �.4. 1997 +�2����	�����:�$)3��������	�(����) 73.5% �2���	����)���	��- 
����)��)�	�) !q �.4. 1998,  85.7%  ����)���	��-����)��)�	�)  !q �.4. 1997   
 
 �	��	�	)�	� breakers +��$� ��f)��	 ��	��	�	�� (Capacity) �����0�,)
$)3��������	�(����) +�2�����$)����	�����f����	�	�.��� (Production) ���)�1	���	�.������$3 ��� 
(Capacity Utilization) ������	��f)(� 3�� 

 
- �	�� 		) (Employment) :  USDA �
��	 �����00���:��./ ���,��/�+�2��� 

20% �	�!q �.4. 1993 (!�)��!q �.4. 1997 ��)�, 
 
 

�) �. . 1993 1997 

��:��./ ���,��/�+�2 93,280 14,710 

(lamb-growing establishments)   

 
 +�� USDA (���������0���	�!7)�	�	���������
�1	)�)�	�� 		) 

(employment) �	�������	�����f�0��	���	�/�+�2+�2��:��./ ���,��/�+�2 3�,$� ��f)�� ��3)��	�
� 	+�	) �3�) �1	)�)�)	)+�2�1	)�)3���K��	��1		)���$)3���2�2���	)�, +�2 �	������
0� USDA +��$� ��f)��	 ���:��	��������� �!s������$)3���2�2���	������	�(����))�, 
 

- ���)+
��	�	���	� (Market share) :  ��,$)�3�!���	�+�2�/���	 (quantity 
and value) $)3��+��0��	�(����)���2��
���� +����������$)!q 1996 �� ����
���	������0�,)���	
�	�0���)� 	)1	�0 	 
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�3�!���	� 

�) �. . 1993 1994 1995 1996 1997 1998         (�.�. Y�.�.) 

���)+
��	�	���	� 88.8% 88.6% 86.5% 83.5% 80.3% 76.7% 

#	�$)!�2��4       

 

�3��/���	 

�) �. . 1993 1997 1998 (�.�. Y�.�.) 

���)+
��	�	���	� 88.1% 75.2% 69.3% 

#	�$)!�2��4    
 
- !�2���i�#	��	�.��� (Productivity) :  �	��	�	)0� feeders +�2 growers 

+��$� ��f)��	!�2���i�#	��	�.��� (Productivity) 0� feeders and growers ����	������)i���)
���	����)�������3��������	�(����) ����������� )�:)�	+�	) (direct labor costs) 6����
���
�	�	�+

��
�	�����	�K�� packers +�2 breakers +��$� ��f)��	 �1	���	�.���0�0�
�:��	����������	�����������3��������	�(����) 
 

- ��)� 	���� (Inventories) :  �	�	)�	� packers +����	����)� 	����
�����0�,)��f�) �� +����)� 	����(������	�������0 �$)����)�, ���	2�)�,��/�+�2���!7)��)� 	����)�	����
(� �	� (perishable) +�2�!7)��)� 	����(� $)���	��)�1	��� 
 

- ��	)2�	�	���) (�1	(� +�20	��:)) :  �����00� packers +�2 breakers (� 
+����	 ���	����0��/���	���0	��:�i� (value of net sales) +�2�	�(� �	��	�!�2��
�	� 
(operating income) 6���	�(� �	��	�!�2��
�	� (operating income) 0� packers +�2 
breakers ���/���	��1	����:�$)3��� 	�0��	�(����)$)!q �.4. 1997 +�2����)���	�� � ��)�	�) !q 
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�.4. 1998 ������!���
����
��
!q �.4. 1997 +�2����	�����1	�1	(�(� $)!q �.4. 1995 +�2 !q �.4. 
1996  
 ./ ���,��/�+�2 (feeders) � �0	��:)$)!q �.4. 1997 +�20	��:)���	�	�
$)3�� 9 ����)+��0�!q 1998 ���	�	)��	 ./ ���,�����	$3 ��	� (expenses) �	����	�	�(� �� 8.4% 
6���!7)�	�0	��:)�	�����:����./ ���,�!�2�
$)3�����	������	�(����) 

  ����	�	�0	�0� growers �/0�,)��f�) �� ����3��������	�(����)+�2�/0�,)
$)3�� 9 ����)+��0�!q �.4. 1998 �/�	����	!q �.4. 1997 ����	�	�0	��:�i� (net sales value) 
0��/�+�2+�2.���#������������0 � ��+)�K) ������0�,)$)3��!q �.4. 1993 � 1997 +�����0	��:�i�
$)3�� 9 ����)+��0�!q �.4. 1998 ����1	����	��f)(� 3�� (19%) ������!���
����
��
!q �.4. 1997 

 +�2�	������0� growers +���1	(���,�������3�����	������	�(����) K��
�1	(��	��	�0	��:�i� (profits as a percentage of net sales) ����	�!q �.4. 1995 ��!q �.4. 
1996 �����f�) ����� 0.7% +�2������	����)������ 2.8% $)!q �.4. 1997 $)+���2!q growers 
�	�	)��	0	��:)�	�!�2��
�	� (operated at a loss) 

 
- ��	��	��1	
	�$)�	��	��)�:) (Difficulty of generating capital) : �	��	

��)�:)�����!��
!�:�:��	�����$� ����	���)������,����������:!����+�2K�	) �	��	�	)0� 
growers +�2 feeders +�����	�!r���i����20�	�K�	) ����� ������)�	�0�	�K�	)���(! 
�	����1	)�)��)��:) �	����i)	�	�!r���i��)�/ ��� �	�������	��	�)�	�3������ +�2!gI�	$)�	�
��	��)�,��)�/ ��) 
 

- �	�	��)� 	 (Prices and price trends) :  �	�+

��
�	�0� USITC +��
$� ��f)���	�	���������	�	�0�.���#�����	��)�,��/�+�2��	 � K���������,+��3����	!q �.4. 
1997 +�2��+� ��	�	�	�2�/0�,)$)3��!q �.4. 1998 +���f�����/�$)�2��
��1	�����)������)
��)�	�) !q �.4. 1998 6���!7)3��� 	�0��	��1	��� (��,+��3����/$
(� .�� !q �.4. 1997 �)������)
i�)�	�� !q �.4. 1998 �	�	.���#�����:�3)������1	����	�	� K������������3�� 3 ����)+��0�!q 
1997 �	�	0�.���#������	�3)����� 20% �����	����	)�,) ������!���
����
��
!q �.4. 1996 
+�2� )!q �.4. 1997) 
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 �	��	����	��	!g������	�����	)�, +��$� ��f)��	 �#	�0��:��	�����.����)�,�
�/�+�2#	�$)!�2��4����	���1	+���	����  K���
��	 ���)+
��	�	���	� (market share) �	�
.��� (production) �	�0)����)� 	 (shipments) ��	��	�	��$)�	��	�1	(� (profitability) +�2
�	�	 (price) ���#	�+��� �����)!gI�	��	 � ����:��	�����#	�$)!�2��4� �!�2�
 USITC 
�������)��	�����	��:��	���	�2������	������	���
�:��	�����.����)�,��/�+�2#	�$)!�2��4
����5������	 
 
 

4.3.2.2 ��	
���	��	K�����	�
����12�����������*�������S������(�*��!'���
������������	K��(�����4������+�������������4��	���G	� 

   USITC �
��	 �)�,��/�+�2)1	�0 	�����!���	������0�,)���	�	� �!7)�	���:�1	��I���
���$� �����	��:��	���	�2������	������	����	� 	�+� +�2�!7)�	���:�������	��1	��I(��) ��(!
���	�	���:���) USITC �������)��	 �)�,��/�+�2)1	�0 	�����!���	������0�,)�	��!7)�	���:�1	��I���
���$� �����	��:��	���	�2������	������	����	� 	�+�����:��	�����.����)�,��/�+�2
#	�$)!�2��4 K�����	��2�������)�, 

 

• ��2����	i��	�(� �����	2���#	�0��	�+0�0�)0���)� 	)1	�0 	��
��)� 	
#	�$)!�2��4  (Condition of competition) ��)�, 

   USITC$� 0 ��������	 �	��	�������i:���� (growth cycles) ���
K� �1	$� �!7)�	�
�	����	�	�$)�	������!���	��)�,��/�+�2 (Supply) $)�2�2��,) �	�.����/�+�2�!7)��2
�)�	����
$3 �2�2���	)	) � ���)���	��	�!q�1	���
 grower ���� �!��
0)	��	�.���#	�����	�����#	�2
�	�	����1	���	(���	�	���	��	���(�    

   ������/�+�2(� ),1	�)���	����� ��	� +�2�	�:�����������2)1	(!��	������1	�!7)
�	�	� �f(���	�	���2�����	(� ��� ���	2�:�#	�0��)�,��/�+�2�2(���� ��(���	�	������2���/
�	�	��	�(�  (market price)  

   ��)�,) �	���� growers +�2 feeders �2!��
0)	��	�.���K���	�(��)1	(!��	$)
���	����������+� ���	�	$3 $)�:�!�2������) � ��������2�2���	�	���	���(! ��(��$3�������	����
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�2�1	(�   ��, growers +�2 feeders ��� �!�2�
��
��	������	��	��	�����	�	��)� 	����1	���	
�����f� ��)� �$3 ���	$)�	����./ .���#	�$)!�2��4�2!��
0)	��	�.���(� ����� ���
+)�K) �
0��	�	$)�2�2�	�  

   ��	�� ��	��)�,��/�+�20�./ 
��K#�$)!�2��4����5 (� ����1	����	����)���
��,+�����	�K�����,��� 2 ���	2./ 
��K#�(� �!����)(!
��K#���)� 	3)�����) $)�2�2���	������	�(��
��) �	�
��K#��)�,��/�+�2#	�$)!�2��4 ������	�����f� �	�!q �.4. 1993 ��!q �.4. 1996 +�2
����	�)�,)�f�����	���� +�2��	�� ��	�0�./ 
��K#� (demand) ��.���2�
��
�	�	 $)#	�2
��	��3�))�,  �	�����)� 	)1	�0 	�����0�,)�	��!�2��4����5������	 �!7)�	���:����1	$� ./ .���
#	�$)!�2��4� ��������0	�(! K���2� �0	�$)�	�	�/�����������2���h	!���	��	�0	���	(� 
$� (�   

   USITC �
��	 ��)� 	�)�,��/�+�2��,��)� 	)1	�0 	+�2#	�$)!�2��4 �!7)��)� 	���
��+�)��)(�  (substitutable) ��+� ��	�./ �/����	��	 (respondents) �2K� +� ��	 �)�,��/�+�2)1	�0 	
����	�+����	�!7)���4h�	��)�,��/�+�2#	�$)!�2��4 ��,$)� 	)0)	� ��3	�� ��	����	��5	)
0��:�#	���)� 	 +��������f+����	�)�,��/�+�2)1	�0 	+�2�)�,��/�+�2#	�$)!�2��4����	�
�� 	������)�	�  

 

• ��2����	i��	�(� �����	2����	������)i��2���	�	������0�,)0���)� 	)1	�0 	
��
��	������	�  (Analysis of causation) ��)�, 

   ��)� 	)1	�0 	(���2��
��������(� 
�)���(� $)!q �.4. 1996 +�2�����0�,)��� 19.2% $)!q 
�.4. 1997 ��)� 	)1	�0 	������	�0�,)���)���	�2��
���
�)���(�  6��� 	���	������!�2�1	!q �.4. 1998 
(3����	!q �.4. 1998) 
��h��0�!�2��4����������+�2)��6�+�)��(� ��
+

��
�	�0�
USITC K���2!�2�	���	 �2�1	�	��������)� 	(!��!�2��4����5�����0�,)���	$)!q �.4. 1999 �	�
�2!�2�	�0�
��h��$)!q �.4. 1999 ��� 21% �	����	+.)�	�$)!q �.4. 1998 ��,!q  

   �	������0�,)0�!���	���)� 	)1	�0 	 ��.���2�
�	� 	)�
����	�	��)� 	
#	�$)!�2��4 (the domestic industry�s prices),  �1	)�)�	�0)����)� 	 (shipment volumes)   
+�2�#	��	�	���) (financial condition) ���	�	�$)�	��)	�� ��)�, 
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  -  � 	)�	�	 : �	����./ ���,� (growers) +�2./ $� �	�	� (feeders) 
#	�$)!�2��4(���	�	�����	�.���(� $)�2�2���	��)��,) +�2�	������)� 	)1	�0 	��!���	������0�,)
�1	$� �	�	��)� 	����1	$)�2�2���	��)��,) �/���	��)� 	#	�$)!�2��4����������+�2)��6�+�)����
�$)3����	!q �.4. 1998 ���������
��
��	!q �.4. 1997 +�2����������	�����)� 	)1	�0 	��
!���	�������	�0�,) $)3��������	�(����)��	������	� )���	�)�,)�	�	�)�,��/�+�20�!�2��4
����5, ����������+�2)��6�+�)�� ��/�$)�	�	��1	�	�����:� �	��	��1	�����)� 	$)3������!q���0�!q 
�.4. 1997 (second half of 1997) +�2$)3�� 3 quarters +��0�!q �.4. 1999 +�2��1	�	����	3�� 
quarters 0�!q �.4. 1996 +�2����!q+��0�!q �.4. 1997 �	��	������0�,)0���)� 	)1	�0 	�2�/��	�
��	�!7)�������)�1	$� �	�	��)� 	$)!�2��4����5������	����1	� 

  -  � 	)���)+
��	�	���	�  : ���)+
��	�	���	�#	�$)!�2��4��,$)
+�!���	�+�2�/���	 ����)�, 

� 	)!���	� 

�) �. . 1993 �.�. Y �.�. 1998 

!���	����)+
��	�	���	� 11.2% 23.3% 

� 	)�/���	 

�) �. . 1993 �.�. Y �.�. 1998 

�/���	���)+
��	��	� 11.96% 30.7% 

 

    �	������0�,)�2��/�$)3���2���	!q �.4. 1997 � 1998 $)!q �.4. 1997 ��)� 	
)1	�0 	�����0�,) 9.7 � 	)!�)�� �/(� �	��	����0��	�0)���)�,��/�+�20�!�2��4����5��� 8.4 
� 	)!�)�� �!7)������+��$� ��f)��	 ��)� 	)1	�0 	(� �0 	�	+�����)+
��	�	���	��	�./ .����	�
!�2��4���5������	K����+� � 

    -   � 	)��	)#	��	�	���)  : USITC �
��	 ��	)#	��	�	���)0�
��	�#	�$)�:��	����� (various segments) ���#	���1	+����)����	�	��	����0����0	� 
(sales) +�2�	�	 6���!7).���)�)����	�	��	�)1	�0 	��)� 	��������0�,) +�2�	������0�,)0���)� 	)1	�0 	
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(� +�����)+
��	�	���	�K�������./ 
��K#�#	�$)!�2��4 ��)�,) �	������0�,)���	�	�0�
��)� 	)1	�0 	����.���2�
$)� 	)�
����:��	����� ��,$)� 	)�	�0)����)� 	 (shipment) � 	)
�	�	+�2��	)#	��	�	���) (financial performance) 

• ��2����	i��	�(� ���	��	��	���	���:���)�)���	��	������0�,)0���)� 	
)1	�0 	������$� �����	��:��	���	�2������	������	����	� 	�+�����:��	�����#	�$)!�2��4 
��)�, 

   (1)  USITC ���	��	��	�	��:���	�$� ��	�3��������� 	)�	���)#	�$� �H��	� 
The National Wool Act !q 1954 �	��!7)�	���:�������	��1	��I�	����	����(�� 

   ��5�#	!�2��4����5������	�������H��	� The Wool Act $)!q 1993  6���!7)�	� 
�������	�$� ��	��)�
�):)�	� 	)�	���)�!7)�1	)�)�	�$)!q 1994 +�2 1995 ���)����2�����	�
)1	�0 	��)� 	�����0�,)���	�	�$)!q 1996 ./ � �����) (Petitioners) � 	��	 �	��/I������)���$� ��	�
3����������.���2�
��� growers +�2 feeders ���)����2�����	�)1	�0 	��������0�,) ���)��	�./ �/�
���	��	 (Respondents) ���	���	 �	�:��	������ �(���	�����	���)��	.���2�
�2����0�,)��f�
�3�))�,�	��	��/I�����	��)�
�):)� 	)�	���)$)�2�2�	� 

   USITC ���	���	 �	�0	��	�3���������	�	���)�	��H��	� Wool Act �1	��	�
�����	�$� +��./ ���,��/�+�2 (growers) +�2./ $� �	�	��/�+�2 (feeders) +�2�1	$�  growers +�2 
feeders 
	�)��)�������	��:��	������f��� +�2�f(�������	.���2�
�����	��2�	�(!�������
!q 1997 +�����	(��f�	� !�	�H��	�:��	������f���)���0�,)��,+���	���:�$� ��	�3��������$)!q 
1996 +�2.���2�
�	��	���:�$� ��	�3���������	�	���)�	��H��	� The Wool Act �f�	�
��	�2�����������	.�	)(!+���2����) )���	�)�,�	���:��	�$� ��	�3���������	��H��	� The 
Wool Act ��.���2�
�	� �������	)2�	�	���)0� packers +�2 breakers ���	)�,) 6���!7)./ (��
���(� ��
��	�3���������	��H��	�t
�
)�,��� ��)�,) USITC �
��	$)�)	����)$��  �	�0	��	�
3���������	�	���)�	��H��	� Wool Act �2�!7)�	���:�������	��1	��I) �����	�	�)1	�0 	���
�����0�,)0��)�,��/�+�2���(� ���$� �����	��:��	���	�2������	������	����	� 	�+� 
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   (2)  USITC (� �1	�	����	��	��	���	�+0�0�)�	��:��	��������.����)�,�3)�����)
����(�� �3�) �)�,����, ��/, �����!q� ����	��!7)�	���:�1	��I�	����	$)�	����$� �����	��:��	���	�2����
��	������	����	� 	�+� 

   ��+� .���#���������	��2!�	�r��	���	�+0�0�)��
�)�,��/�+�2$)
	3�����	 +��
�f(���
����5	)��	�	�+0�0�)�3�))�,)�2�!7)�	���:�������	��1	��I�	����	�	�)1	�0 	��������0�,) �	�

��K#��)�,��/�+�2������ (per capital) ���������,+��!q 1995 

   (3)  USITC ��(� ���	��	��	�	������0�,)0�� )�:)����:��
 (increased input costs) 
�	�$� �	�	�+�2�	����,��/�/�+�2�	����)(!+�2�	�$� ��	��:����$)#	�0� packer �����0�,)
����	)�,�	��!7)�	���:�1	��I�	����	�	�)1	�0 	��������0�,)������$� �����	��:��	���	�2������	�
�����	����	� 	�+� 

   USITC �
��	(���!7)��	������� ��	$3 ��	�0� growers �����0�,)$)����	�/�:�+�2
����1	�$)!q 1998 ����) �.�. � �.�. ��	$3 ��	�0� feeders �����0�,)���	�����f�+���f(���	� (not at 
a dramatic pace) �3�)�������
� )�:)����:��
 (cost of inputs) 0� packers +�2 breaker �����0�,)
!	)��	$)�	�.�����)� 	 ��)�,) ��(�����	������0�,)0�� )�:)����:��
���	��f)(� 3���f�2�i�
	���
�	�������	�����f�0��1	(�0��:��	�����+�2(�����	������0�,)$)�)	����)$�� )�, (imminent 
future)  

   (4)  USITC (� ���	��	�	���:������	�$� �	�	�+���/�+�2�	����)(! �	��!7)
�	���:�1	��I�	����	�	�)1	�0 	��������0�,)������$� �����	��:��	���	�2������	������	����	� 	�+� 
K��./ �/����	��	 (Respondents) � 	��	 ./ ���,��/�+�2
	�	�$)!�2��4����5$)!q �.4. 1997 $� 
�	�	����,��/�/�+�2�	����)(!K��(���1	�!7)���������2������	�(�  $)0�2����	�(� �/0�,)+�2�/�+�2
����	)�,�2�/�)1	(!��	� ��0)	����$�I�+���/�0	�$)�	�	�/� 6���!7)�	����	�	#	�$)!�2��4���) � 
$� ��1	�� �� +��./ � �����) (Petitioner) (����f)� �� K��3�,+���	�!����6f)��0�(0��)$)�/�+�2����/����
K�� USDA ��1	�$)!q 1997 +�2��1	�	����	!q 1993 +�2 1994 ��+� ��	USITC�2�����
0 �K� +� 
0�./ �/����	��	+�� ;(0��)< (fat) 0��/�+�2�f�!7)�1	�i�
	����(��(� �	�(!���	���)+
�0��	�.���
�/�+�2#	�$)!�2��4��,��� ���	(��f�	�./ �/����	��	(��(� ���	��	��	�	����,��/�	����)(!�!7)
���+����	�2�����	��:��	���	�2������	������	�$)�)	�� 

   (5)  USITC ���	��	��	�	���������)$)#	��:��	�����0� packer 
(concentration in the packer segment of the industry) �	��!7)�	���:�������	��1	��I�	����	$)
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�	�����	��:��	���	�2������	������	����	� 	�+�����(�� ����� USDA +����	K�	) packing 
#	�$)!�2��4 9 K�	) ��������) 85% $)�	��!7)./ ��	+�2+�2�/�+�2$)!q �.4. 1997 ���	(��f
�	�./ � �����)� 	��	�	� �	���������)0�packer ������	 5 !q���.�	)�	 �2��
0��	���������)
0� packer ���	�	� +����	 packer � ��	������)�!gI�	��)� 	)1	�0 	������	�	�/����	 ���	(�
�f�	� packers �f�����)��
#	����) � 0��:��	������)�,��/�+�2 � �!�2�
��
#	�2�1	(������ 
$)3�����0��	�(����)+�2!�2�
#	�20	��:)$)3������) �.�. � �.�. !q 1998 ��)�,)��	��
��:!��	�	� concentration 0�#	� packers �!7)�	���:�1	��I) �����	�	�)1	�0 	��������0�,)$)�	�
���$� �����	��:��	���	������	� 

   (6)  USITC (� ���	��	��	��	�� �����$)�	����)	+�2
���
$3 K!�+���
�	���	����	��!�2���i�#	� (the failure to develop and implement an effective marketing 
program) 0��)�,��/�+�2 �!7)�	���:�1	��I���	�	�)1	�0 	��������0�,)����(��  

   USITC �
��	 K!�+����	���	������!�2���i�#	����(� 3���������:!���0���	�$)
!�2��4 6��(� ��
.���2�
�	��	��������H��	��	�$� ��	�3���������	�	���) The Wool Act 
��)�,) ��(���
��	��	�� �����0��	�
���
$3 K!�+��������	� ��	�2����	��1	��I�	����	�	�
)1	�0 	��������0�,) 

�	�0 ���f����+�2!g�����	�4�h5��� +����	 ���	������0�,)0����)+
��	
�	���	�#	�$)!�2��40���)� 	)1	�0 	 +�2�	������0�,)0��)�,��/�+�2)1	�0 	�!7)�	���:�1	��I
���	�	�K����.���2�
���!���	� �����	�	 ������2�
��,!���	�+�2�	�	�)�,��/�+�20�
�:��	�����.����)�,��/�+�2#	�$)!�2��4����5 ��)�,) USITC �������)��	�	�)1	�0 	�)�,��/�+�2
������	�0�,)�!7)�	���:�1	��I+�2�1	��I(��) ��(!���	�	���:���)������$� �����	��:��	���	�2����
��	������	����	� 	�+�����:��	�����#	�$)!�2��4 

  



�����  5 
 

����	
������������������� (Standard of Review)  

	���$��%�
���	&�$��$���
�����'(�)�*+�$�������,�,-.(/�$0�+ WTO 

 

�����������	
�����������������������	�����������
��������
������������� ��!�� WTO !%&''�( 3 *
+*%�'�������������������	��!%���!,�
�������������-����+�'��	��.�������!%&''�( 4 ���'�0������������-������'���(����&���!,�
������������� 4 ��� !%&''�( 3 1��*�� ��� Korea 7 Dairy Products ��� Argentina 7 Footwear 
��� US 7 Wheat Gluten *
+��� US 7 Lamb Meat O�(�'P�����������+��&-������' �����%��� 
��+�'�QR�%S��-����������������	��1������
�����&������
��������������������� 
���%�0% !%&''�( 5 %�0 QR��-��%�+�����*
+������+	���� �������+��&����'1��!,�����.�%���'&'�% 
(Standard of Review) ���(����&��������	�����������
��������������������������1�  
!%���������&��� ��+�'�QR�%S��-����������������	��1������
�����&������
��������
�������������	�Z�1�� O�(���[%���������%���!,�������������������1����[%\���-����+�'�
���,��1��!%�+��&	%�(� 

 

5.1 ��������������� (Standard of Review) 0����6�7��8�	�9�.(
���	&�$��$.$)�(
�+�$:�( ��9.
;�
���)�7	��*
���	&�$��$.$)�(�+�$:�( 

���������
��������������������� ��Z(�%1-���%'�(��+�'�QR�%S��-���+!,�
�������������1�� �Z� ��������]���������������	�����������*�� 	�Z��P��������+��������
����	�����������*������P���	���� ��!%��+�'�1 ���%�0% ���%'�(�+!,�������������� 
��+�'�QR�%S��-��������������� ������������	�����������*�� 	�Z��P��������+��������
����	�����������*������P���	���� ��!%��+�'�	�Z�1��  

                                                   
 
1 ����� 2.1 ���������
��������������������� 
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O�(�!%������������������������	�����������*�� 	�Z��P��������+��������
����	�����������*�� ������
��������������������� �S�	%���� ����	%��'�(QR����S�%������
��+���%�a��������b'�(���(��-���'�0�	��!%
���+'�(��[% ��+�����*
+!%�,������� O�(�*���!	�
�	c%d���d�%����-���P���	����%�0% e���f��+�a��������b������1�%�0 ����,�% �����*
+
�����������(�-�0%-����%���%S��-�� ���%*&��'������
�� ��!%��+�'�-����%���%S��-��'�(
���(�-�0% �����
�(�%*�
�-���+��&���-�� ���Q
�� ��+��'\� �����Q
�� �S�
�����Q
��'�(!,����� 
�S�1�-��'P% *
+�������*����%2 e��������
��������������������� 1��!	��S�%���� ����
����	�����������*�� ���	���d��  ��������	����������'�( ����-�0%����P���	����
 ��!%��+�'� 3 ���%����P��������+������������	�����������*�� 	���d�� ��������	��
���������*��'�(!�
��+����-�0% e��!%��������������%��� ������P��������+������������	��
���������*��	�Z�1��%�0% �+������R�&%�Z0%.�%-��-���'c����� *
+��!,��������
������� ������
��� 	�Z�������[%1�1��'�(���	���1�
 g4 

!%���������&��� ��+�'����,����������Z(����������	�����������*�� 
	�Z��P��������+������������	�����������*������P���	���� ��!%��+�'� 1������
�����&
������
���������������������	�Z�1�� �������+��&-������' !,�����.�%���'&'�% 
(Standard of review) ��Z(�������&���������-������	%��'�(QR����S�%�� ���%�05  

 (1)  ����	%��'�(QR����S�%��1����+���%�a����'�0�	��'�(���(��-����������� 
4.2 (��) 	�Z�1�� (formal matter)  

 (2) ����	%��'�(QR����S�%�����S��\�&��'�(���	�PQ
 *
+�������������
	�Z�1�� ���-���'c���������b�%�%�%P%��������%-���%�����1� (substantive matter) 

                                                   
 
2 ����� 4.2(��) ���������
���������������������  
3 ����� 4.1(��) ���������
���������������������  
4 ����� 4.1(&�) ���������
���������������������  
5 WTO Document, AB Report on Argentina 7 Footwear, para.121. 
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*
+�����������������(����&���!,�������������� !%��� Korea 7 Dairy 
Products ��� Argentina 7 Footwear ��� US 7 Wheat Gluten *
+��� US 7 Lamb Meat �+
�	c%��� �������+��&-������'1��!,�����.�%���'&'�%����
��� ��Z(�������&���������-��
����	%��'�(QR����S�%�� *
+��Z(�������%���!,�������������������1����[%\���-����+�'����,��
�����
+����� ���%�0 

 

5.1.1 	7+���+����<=+��.>���7,�	���,?77%$�%@(��*���	���$�A+.(�������� 4.2 (	.) 
��9.D�) 

����.�%���'&'�% (Standard of Review) ��+���*�� '�(�������+��&-��
����'!,�!%���������&��� ����	%��'�(QR����S�%��-����+�'�QR�%S��-����������Z(����������	��
���������*�� 	�Z��P��������+������������	�����������*�� 1������
�����&������
��������
�������������	�Z�1�� �Z� �������+��&-������'�+������&��� ����	%��'�(QR����S�%����+���%
�a����'�0�	��'�(���(��-����������� 4.2 (��) 	�Z�1��  

���'�(1��'S���������	
�����������������������	�����������
����
����������������� ��!�� WTO !%&''�( 3 �+�	c%��� �����+���%�a����'�0�	��'�(���(��-������
����� 4.2 (��) -��������
��������������������� ����	%��'�(QR����S�%��������� 

(1)  ��+���%�a����'P���+���'�(�+&P1��!%����� 4.2(��)  

 O�(�	���d������	%��'�(QR����S�%��������+���%�a����������1�%�0'P���+��� 
1��*�� �����*
+�����������(�-�0%-����%���%S��-�� (the rate and amount of the increase in 
imports) ���%*&��'������
�� ��!%��+�'�-����%���%S��-��'�(���(�-�0% (the share of the 
domestic market taken by increased imports) �����
�(�%*�
�-���+��&���-�� (changes 
in the level of sales) ���Q
�� (production) ��+��'\� ��!%���Q
�� (productivity) �S�
�����
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Q
��'�(!,����� (capacity utilization) �S�1�-��'P% (profits and losses) *
+�������*����% 
(employment)6  

(2)  ������+���%�a�����Z(%b'�(���(��-���*��1��!,��a����'�(�+&P1��!%����� 4.2 (��)  

 �
����Z� %���������	%��'�(QR����S�%��������+���%�a���� 8 ��+������'�(
�+&P1��!%����� 4.2 (��) ��[%������(S�*
�� ����	%��'�(QR����S�%��������+���%�a�����Z(%b'�(���(��-���
��&�P���	���� ��!%��+�'����� *��QR������%1�������+1��1��	��&��-�0%!%���1����%�c���7 

(3)  �����+���%�a����'�(���(��-���������R�&%-���R
�������!%
���+'�(��[% ��+
����� *
+!%�,�������'�(*���!	��	c%d���d�%����-���P���	���� ��!%��+�'�  

 	���������� !%�����+���%�a����'�0�	��'�(���(��-��� ����	%��'�(QR����S�%��
������+���%-���R
�������'�(��[% ��+����� (objective data) O�(������d��� 	�Z����'S�!	���[%
�����1�� (measurement and quantification)8 e��-���R
�������'�(����	%��'�(QR����S�%��!,�!%���
��+���%�a����'�0�	��'�(���(��-��� '�(�+*���!	��	c%d��� ��-���P���	���� ��!%��+�'�1���� 
������[%-���R
'�(������!�
�������a��P&�%���'�(�P� (most recent) 9 

���	
��.�%�,����+����� �&��� !%��� Korea - Dairy Products *
+ ��� 
Argentina 7 Footwear  �������+��&-������' 1��!,�����.�%���'&'�% ������&��� ����	%��'�(
QR����S�%��-����+�'����	
� *
+��+�'�������%��%�1����+���%�a����'�0�	��'�(���(��-������
����� 4.2 (��) 	�Z�1�� O�(��������+��&-������' �&��� ����	%��'�(QR����S�%��-����+�'����	
� 
*
+��+�'�������%��%� 1��1����+���%�a����'�0�	��'�(���(��-����������� 4.2 (��) ��������%��� 

                                                   
 
6 WTO Document, Panel Report on Argentina 7 Footwear, para.8.122. ; AB 

Report on Argentina 7 Footwear, para.136. 
7 WTO Document, AB Report on Wheat Gluten, paras. 55-56. 
8 WTO Document, AB Report on US 7 Lamb, paras.130-131. 
9 WTO Document, Panel Report on Argentina - Footwear, para.8.213. 
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��+�'����	
� *
+��+�'�������%��%� ��������������	��!%���!,��������������1��
����
�����&������
��������������������� ��!�� WTO ���
+����� �����%�0 

 
 !% 
*� Korea F Dairy Products ��+�'����	
��
������ 1��'S������+���%
�a����'�0�	��'�( ���(��-���!%
���+'�( ��[% ��+�����*
+!%�,������� '�(*���!	��	c%d��
�d�%����-���P���	���� ��!%��+�'�*
�� ���'�(����]��R�!% The OAI Report *
+ The 
Interim Report10 

 
 �+�����\����������-����+�'����	
� (KTC) 1��'S����������&�a����'��
����.������%�0 
 -  ������(�-�0%-����%���%S��-��11 (Increase in the Quantity of Imports)  
��+�'����	
��
������ ���%S��-�� %�Q��������%�%� (SMPP) ���(�-�0% 384 ������Oc%�� !%�y�.�. 
1994 (��� 3,217 ��%!%�y�.�. 1993 ��[% 15,561 ��%), ���(�-�0% 80 ������Oc%�� !%�y�.�. 1995 
(28,007 ��%) *
+ ���(�-�0% 16.9 ������Oc%�� !%,��� 8 ��Z�%*��-���y�.�. 1996 !%-+'�(Q

Q
Q
�� ��!%��+�'� �Z� %0S�%���& ���(�-�0%����� 3.2 ������Oc%�� !%�y�.�. 1994, ���(�-�0% 4.2 
������Oc%�� !%�y�.�. 1995 *
+ ���(�-�0% 4.4 ������Oc%�� !%,������(��y*��-���y�.�. 1996 ���%�0% 
KTC �����P���� ��������(�-�0%-����%���%S��-��'�0�!%�����'�(*'�����(absolute) *
+!%�,��
�����&�'��&(relative) 
 -  ����-����%��� ��!%��+�'�12   (Sale price of Goods)  ��+�'����	
�
�&��� ����-��%�Q� ��!%��+�'�
�
���� 5,304 ��%13�����e
���� !%�y�.�. 1993 �	
Z� 
4,994 ��%�����e
���� !%,��� 4 ��Z�%*��-���y�.�.1996  ��+�'����	
�������� ���	�P����� 
���%S��-��%�Q��������%�%�'�(������dR� ���'�0�����&��� ��0�*���y�.�. 1994 ��%'P%���

                                                   
  
10 WTO Document ,Panel Report on Korea 7 Dairy products, para. 4.337. 
11 The OAI Report, pp.30,34. 
12 The OAI Report, p.33. 
13 �����*
���
�(�%,���'�('S����1����% �Z� 800 ��%��� 	%�(��	���z�	��. 
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��+��&��� (the manufacturing cost) -�����Q
����%��� ��!%��+�'�����R���������   
��%������� 
 -  ���%*&��'������
�� ��!%��+�'�14 (Market Share of Domestic 
Products)  !%�����% The OAI Report �
������ ���%*&��'������
��
�
���� 91.1 
������Oc%�� !%�y�.�. 1993 �	
Z� 87.8 ������Oc%�� !%�y�.�. 1994 *
+ 84.6 ������Oc%�� !%�y�.�. 
1995 *
+
�
��
c�%�������y�.�. 1995 d�� 6��Z�%*��-���y�.�. 1996 �Z� 0.8 ������Oc%��  
 
 -  �S�1�*
+-��'P%15 (Profits and Losses)  ������������    ��%'P%���Q
�� 
��&����-��%�Q� -���P���	���� ��!%��+�'� *��������+�& ��+-��'P%���(����-�0% ���%�0 

 
,M
.N. 1993 1994 1995 1996  (1-4) 
��%'P%���Q
�� (��%/��.) 5,158 5,426 5,860 6,178 
���� (��%/��.) 5,354 5,294 5,388 4,994 
�S�1�/-��'P% (��%) -197 -132 -472 -1,184 

 
 The OAI Report �����+��&���� -���R
�S�1� -��'P%-�� �	�����P����� 
(livestock co-operatives) '�(Q
��%�Q� *
+&����''�(Q
��%� '�(*���d�� ��+����-��'P%���
��+��&��� e��*�����,%��-��QR�Q
��16 %�����%�0%!%�����%���*������������+	�Q
�S�1� 
-��'P%-��QR���+��&���!%�	�����P���������17 

                                                   
 
14 WTO Document G/SG/N/10/KOR/1/Supp.1(dated 27 January 1997) 
15 The OAI Report, pp.42, 48. 
16 The OAI Report, p.45. 
17 !%�����% the OAI Report �
������ �	�����P�����O�(���+��&1��������Q
����%���

%0S�%���&!%������Z�% 1���a%Q
�S�1�*�����,�� O�(�Q
�S�1�-���	�����P����� !%�y�.�. 1993 �Z�  
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 -  �������*����%18 (Employment)  ��+�'����	
�1�������d	�-���R
���(����&
�������*���%-���P���	���� ��!%��+�'�1�� ���!,�-���R
-��QR�Q
��!%������Z�% *'%19 !%
�����%�
������ ����
-�������*����%
�
����������%Z(�� ��� 28,219 �% !%�y 1993 �	
Z� 
25,667 �%!%�y 1994 , 23,519 !%�y 1995 *
+ 22,725 !%,��� 6 ��Z�%*��-���y 1996 
 
 -  ������(�-�0%-����%������
��20 (Increase in Inventory)  ��������%-�� The 
OAI Report  �P���	����Q
��%�Q�����%������
�����(�-�0%��� 4,500 ��% !%,���'����y �.�. 
1993 ��[% 14,994 ��% !%,���'�����Z�%��dP%��% �y�.�. 1996 ����R
���%0S�%���&'�(��[%��%�����
�
�� �%d����Z�%��dP%��% �y�.�. 1996 �Z� 92.6333 ��%
��%��%  
 
 -  � ��'��������%-���	�����P�����21 (Financial Status of Livestock Co-
operatives)  !%��������������%���������������	�����������*��	�Z�1�� ��+�'����	
�1��
������ ��������%	%�0��%������%-������-�� (debt-to-equity ratio) -�� �	�����P����� *���
���*��
� *
+����Rz�������%'P%���-�0% 
  
 *����+,����Pe�� (EC) e��*������ ��+�'����	
�1��1����+���%�a����'�0�	��'�(
���(��-��� e���f��+�a���� 8 ��+���'�(�+&P1��!%����� 4.2(��)22 

Panel 1��������&�����+���%�a����-������	%��'�(QR����S�%��-����+�'����	
� 
��� ����	%��'�(QR����S�%��-����+�'����	
�1����+���%�a����'�0�	��'�(���(��-����������� 4.2 (��) 

                                                                                                                                                  
 
6,720 
��%��%, !%�y�.�. 1994 �Z� 4,721 
��%��%, !%�y�.�. 1995 �Z� 209 
��%��% *
+�y 
�.�. 1996 ��0�*����Z�%������d����dP%��% -��'P% 17,546 
��%��% 

18 The OAI Report, p.35. 
19 WTO Document G/SG/N/10/KOR/1/Supp.1,p.10. 
20 The OAI Report, p.33. 
21 The OAI Report, pp.38,39. 
22 WTO Document, Panel Report on Korea 7 Dairy products, para. 4.337. 
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	�Z�1�� O�(� Panel �&��� ��+�'����	
�������&������!%���������&�a����'�0�	��'�(���(��-���
�������� 4.2 (��) ����+��� The OAI Report 1������]�����+�'����	
�1����+���%�a����
��& 8 ��+���'�(�+&P1��!%����� 4.2( ��) e��1��1����+���%�a������Z(�� ��������-�� 
��+��'\� �����Q
�� *
+�S�
�����Q
��'�(!,�����23 Panel ��������%��� ��+�'����	
�������
��������	��1������
�����&������
��������������������� �%Z(����� 1��1����+���%�a����
'�0�	��'�(���(��-����������� 4.2 (��) -��������
���������������������  

QR��-��%�	c%������& Panel �����+�'����	
���������������	�� 1������
���
��&������
��������������������� ����+ ����	%��'�(QR����S�%��-����+�'����	
�1��1��
��+���%�a����'�0�	�� 8 ��+������'�(�+&P1��!%������
��������������������� !%���%�0 
Panel �	c%��� ����	%��'�(QR����S�%���+������+���%�a����'�0�	�����'�(�+&P1��!%����� 4.2 (��) 
����+�������� 4.2(��) ��[%	
�����'�(�1���� ����	%��'�(QR����S�%��������+���%�a����'��
����.���!%��������%���������������	�����������*��	�Z�1����&�P���	���� ��!%��+�'� 
*
+!%����� 4.2 (��) 1���S�	%��a����'�(���������(��-���e���f��+'�(�+*���!	��	c%d��
�d�%����-���P���	���� ��!%��+�'� ���'�0��������� 4.2 (��) !,��S���� �e���f��+�����
��(�g (in particular) O�(�*���!	��	c%�����,����%��� ����	%��'�(QR����S�%��������+���%�a����'P�
��+���'�(�S�	%�1�� *�� ��	
����+���%�a����%�0%*
���&��� 1��1��*���!	��	c%d���d�%����-��
�P���	���� ��!%��+�'�24  

QR��-��%�	c%������& Panel '�(�����%��� ����	%��'�(QR����S�%��������+���%�a����'�0� 8 
��+�����[%������(S� ���'�(�+&P1��!%����� 4.2 (��) ����+d�������������������*
�� ���
����� 4.2 (��) �S�	%���� � !%��������%�����%���%S��-��'�(���(�-�0%���!	�����	�Z��P��������+����
��������	�����������*������P���	���� ��!%��+�'�	�Z�1��  !	�����	%��'�(QR����S�%����[%QR�
��+���%�a��������b'�(���(��-���'�0�	��!%
���+'�(��[%�R�\���*
+��[%����� O�(�*���!	��	c%d��
�d�%����-���P���	����%�0% S*$	T6�,?77%$�)�(U *%(�).D,��@ �����*
+��������

                                                   
 
23 Ibid., para. 7.58. 
24 Ibid., para.7.55. 
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���(�-�0%-����%���%S��-�� ���%*&��'������
�� ��!%��+�'�-����%���%S��-��'�(���(�-�0% ���
��
�(�%*�
�-���+��&���-�� ���Q
�� ��+��'\� ��!%���Q
�� �S�
�����Q
��'�(!,����� �S�1�
-��'P% *
+�������*����%g 

�S���� �e���f��+�a��������b ������1�%�0g 	���������� ����	%��'�(QR����S�%��
������+���%e���f��+�a���� 8 ��+������'�(�S�	%�1�� 1��*�� �����*
+�����������(�-�0%-��
��%���%S��-�� ���%*&��'������
�� ��!%��+�'�-����%���%S��-��'�(���(�-�0% �����
�(�%*�
�
-���+��&���-�� ���Q
�� ��+��'\� ��!%���Q
�� �S�
�����Q
��'�(!,����� �S�1�-��'P% *
+���
����*����% QR��-��%�	c%��� ����	%��'�(QR����S�%��������+���%�a����'�0� 8 ��+�����[%������(S� ����+
*���!	��	c%d��� ��-���P���	���� ��!%��+�'�1�� ���%�0% ���'�(����	%��'�(QR����S�%��-��
���	
� 1��1����+���%�a������&'�0� 8 ��+��� ���1�����*���!	��	c%d��� ��-���P���	����
 ��!%��+�'�1����� ������������	�����������*�� 	�Z��P��������+������������	�������
����*��	�Z�1�� �����������������	��-����+�'����	
����1������
�����&������
����
����������������� 

!% 
*� Argentina F Footwear ����	%��'�(QR����S�%��-����+�'�������%��%� �Z� 
The Comision Nacional de Comercio Exterior (CNCE) 1��'S����������&�a����'��
����.�������b ���%�0 

-  ���Q
�� (Production) ��+�'�������%��%�!,�-���R
!%���������1����% 
!%,����y �.�. 1991 d���y �.�. 1995 e�����������-���R
!% �����Q
��-���%��� (own 
production) �Z� 1��������Q
�� ��!����zz�������������� (joint ventures) *
+���Q
��
 ��!����zz������������������ ������1����%��+�'�������%��%��&����R
������Q
���+	����
�y �.�. 1991 d���y �.�. 1995 ���(�-�0% 7.7% ����+��[%Q
����������
�(�%*�
����Q
��1�Q
��
��%���'�(���R
����R�-�0% (products with a higher unit value)25  �����1��c��� ����y �.�. 1991 d��
�y �.�. 1995 ���Q
��'�0�	��
�
� 14.8% e���+	�����y �.�. 1991 ��&�y �.�. 1996 
�
������ 
1% *
+�+	�����y 1992 ��&�y 1994 
�
� 8% �+�	c%������Q
������������(�-�0%*
+
�
��
�&��%

                                                   
 
25 WTO Document, Panel Report on Argentina - Footwear, para 8.169 
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�
�� �,�% 
�
�������	c%1��,���+	�����y 1994 ��&�y 1995 *���c���(�-�0%!%�y 1996 *��d���R�d���
��������Q
����%���!% �����Q
��-���%��� (Own production) �+�	c%�����������y 1994 
�'��%�0%'�(*���������Q
��
�
��
��'�0��y 

-  ��������-�� (Sales)  -���R
'�(��+�'�������%��%�!,�!%���1����%�����
&����'-%���
��*
+!	z� *
+��[%-���R
����P���	�����f��+ �����Q
��-���%��� (Own 
production) e��1�����-���R
���������*
+������������� ��������-��-��&����'-%���
��
d��-%��!	z��������
�
� 27% *
+�R
���
�
� 15% !%,�����0�*���y �.�. 1991 d���y �.�. 
1995 O�(����
�
�����-�0%!%�y 1992, 1993, 1995 *
+ 1996 �����%!%�y 1992 '�(���R
��������
���-�����(�-�0% 13% 26  
 -  ��+��'\� �����Q
�� (Productivity) ��+�'�������%��%��
������ -���R
��Z(��
�������*����%*
+���Q
��'�(��R�!%*&&��&d��*���!	��	c%���1����������(�-�0%-��Q
Q
��
�+	�����y 1991-1995 *�������!% interim review ��+�'�������%��%��
�&*������Q
Q
��
���(�-�0%�%Z(����������
�'P%�������Z(���Z�!	�� b �������R�!%�����% Act 338 ��� ����
�'P%
!	��%�0,�����
�(�%*�
�*
+���&��P�Q
Q
��*
+�P ����%���!%���'�(�+*-��-�%��&��%������
������+�'�1��g 
 -  �S�
�����Q
��'�(!,����� (Capacity Utilization) !%�����%���1����% (Act 
338) *��������QR���������%��&����	%��'�(QR����S�%��-����+�'�������%��%���������
�
�-�� 
�S�
�����Q
��'�(!,����� *��!%�����%1��1���
����������	%��'�(QR����S�%��1����+���%�a����%�0*
��	�Z�
��� *��!%�����%���1����% ��-���R
��Z(�� installed capacity -�� ������ b !%�P���	���� 
*��������������(�-�0%�+	�����y 1991 *
+ 1995 *
+���(�-�0%1����!%�y 1996  
 -  �S�1�*
+-��'P% (Profits and losses) ����	%��'�(QR����S�%��1��������-���R

���%������%(financial indicators) *
+	%�0'��������% e���������d���-���R
��Z(���S�1� -��'P% 
���������'��&�z,�-��&����'-%��!	z� 6 &����' *
+&����'-%���
�� 6 &����' 

                                                   
 
26 Ibid., para 8.176 
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 -  �������*����% (Employment)��+�'�������%��%��
������!%�����% Act 
338 ���QR���������%�Z� CJC �
�������������*����%!%�P���	���� footwear 
�
���� 42,317 
�	
Z� 27,896 !%�y 1991 d���y 1996 	�Z�
�
� 34% 
 
 ��+�'�������%��%�1���������a�����Z(%b'�(���(��-��� ���%�0 

- ��%������
�� (inventories)���-���R
*����������%������
�����(�-�0%�+	����
�y 1991 d���y 1995 *
+�y 1995 d���y 1996 !%'P�Q
�� ����S�	��&�'�� �����%����'��QR�	z�� (O�(�
��[%���%'�(%���) 

- ��%'P% (Cost)  ��+�'�������%��%�,�0*�������%'P%���(�-�0%�
��,�����
�1��
��% �Z����(�-�0%����������R�'�( 17% ���(�-�0%��%�
�� ��R�'�( 12% *
+���dP��&'�(!,�Q
����%���'�0�
���dP��& ��!%��+�'�*
+'�(%S��-���c���(�-�0%���� 

- ���� ��!%��+�'� (Domestic price) ��+�'�������%��%��
����������
-���
��*
+-��������(�-�0%�+	�����y 1991-1995 ���'S�!	���%'P%���(�-�0%*
+�������
�(�%*�
���� 
product mix 

- ���
�'P% (Investment) ��������%-����+�'�������%��%�*������,���
��%-�����1����% ���
�'P%dZ���[%���Z(���Z�!	�� *
+ QR���������%�
������ ���
�'P%�������1����&
������&��P� e�����%����������d!%���*-��-�%e��Q��%'���'�e%e
��!	�� b *
+���e����%
'�(1������+��'\� ��*
+���%����%���Q
�� 

- ��������� (Exports)  -���R
���(����&��������� ��������%*���!	��	c%
�����������&e�-�������������%���1������+�'� Mercosur ���%*%�e%�����������1���+�'�
�Z(% b ������Q�%Q�% 
 
 Panel 1��!,�����.�%���'&'�% (Standard of Review) !%���������&��� 
����	%��'�(QR����S�%��-����+�'�������%��%� 1����+���%�a����'�0�	��'�(���(��-����������� 4.2 
(��) 	�Z�1��27 

                                                   
 
27 Ibid., para 8.206. 



                                                                                                                                                                 

                                                                                                                                                              
 

 

133 

 
 O�(�������������& Panel �&��� ����	%��'�(QR����S�%�����1��1����+���%�a����
'�0�	���������� 4.2 (��) ����+ ����	%��'�(QR����S�%��1��1����+���%�a����'P���+������'�(�+&P
1��!%����� 4.2(��)  e�� Panel �&�����+�'�������%��%�1��1����+���%�a���� 2 ��+���%�0 �Z� 
�S�
�����Q
��'�(!,����� (capacity utilization) *
+ ��+��'\� �����Q
�� (productivity) !%��Z(��
�S�
�����Q
��'�(!,����� Panel �	c%��� !%�����%���1����%-������	%��'�(QR����S�%��-����+�'�
������%��%� �
���d�� *����Z(�� installed capacity *��1��1����+���%�a������Z(���S�
�����Q
��'�(!,�
���������������� �,�%�������&�a������Z(����+��'\� �����Q
�� Panel �	c%��� ����	%��'�(QR���
�S�%��-����+�'�������%��%� 1��1��������+	��a�������%%�0 ����+1������]�����+���%�a����
���%%�0!%�����%���1����%-����+�'�������%��%�28  Panel �����P�������1����%-����+�'�
������%��%�1������
�����&����� 4.2 (��) 29 
 

������ Korea 7 Dairy Products *
+��� Argentina 7 Footwear ����	c%1����� 
�������+��&-������' 1��!,�����.�%���'&'�% (Standard of Review) !%���������&��� 
����	%��'�(QR����S�%����+���%�a����'�0�	��'�(���(��-����������� 4.2 (��) 	�Z�1�� O�(�QR��-��%�	c%
������&�������+��&-������'��� ����	%��'�(QR����S�%��-��'�0������+�'� ��������������	��
1������
�����&������
��������������������� *
+�������+��&-������' 1��!,�����.�%
'&'�%����
��� ������%���!,�������������������1����[%\���1�� e�������%�������	%��'�(QR���
�S�%��-����+�'����	
� *
+��+�'�������%��%�!%�������
��� ��������������	��1��
����
�����&������
��������������������� ����+1��1����+���%�a����'�0�	��'�(���(��-���
�������� 4.2 (��) -��������
��������������������� 

  

                                                   
 
28 Ibid., paras. 8.209-8.211. 

 
29 Ibid., para 8. 277 
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5.1.2 	7+���+����<=+��.>���7��
>�.Y���$�����	��;<' :'��
���	6�$(6.��9.D�)            
�)�A+.	�Z77��(�)�(U&�%�&�;�����%*&��.$)�(D� 

��Z(�����	%��'�(QR����S�%��1����+���%�a����'�(���(��-���'�0�	��*
�� ���'�(�+�����%
���������������	�����������*�� 	�Z��P��������+������������	�����������*�����
�P���	���� ��!%��+�'�	�Z�1�� ����	%��'�(QR����S�%�������S�%��d������	���-������
����	�����������*�� *
+����P��������+������������	�����������*�� *
�����,�(�%0S�	%��
�a����'�0�	��'�(1����+���%��� �a��������
���*������ ������������	��	�Z��P��������+��������
����	�����������*������S�%����'�(������
���������������������1���S�	%�1��	�Z�1�� 

!%�����������+��c%����
��� �������+��&-������'1��������&���������
-������	%��'�(QR����S�%�� e��!,�����.�%���'&'�%������&��� ����	%��'�(QR����S�%����
�S��\�&��'�(���	�PQ
 *
+�������������	�Z�1����� -���'c���������
����%�&�%P%��������%�������
��������	�����������*�� 	�Z��P��������+������������	�����������*������P���	����
 ��!%��+�'������1� O�(�QR��-��%�+*������� ���%�0 

5.1.2.1 ������7&.��)�	��*
���	&�$��$.$)�(�+�$:�( 

 ��Z(��������S�%����-�� ���������	�����������*��g �������� 4.1 
(��) -��������
��������������������� �&��� ��������	�����������*�� ������[%����
����	��'�(���+��&�R����b30 *
+��Z(��'��&��&�+��&��������	��-���S���� ��������	�������
��� ���������
�������������&e�����'P���
�� ����.�%!%�����������������	��!%
���!,�������������������R����� ��������	�����������
�������������&e�����'P���
��
31  ���'�0���������	�����������*��'�(����-�0%�+��������-�0%��Z(�1��%�%��%�0 *
+������������
����	����R��
��1��%�&���1����%32 

                                                   
 
 30 WTO Document, AB Report on US 7 Lamb Meat , para.126. 
 31 Ibid. 
 32 WTO Document, Panel Report on US 7 Wheat Gluten , para.8.81. 
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 �����1��c��� ���'�(�a����'�(���(��-���*���Q
�����*%�e%��'�(*��
�'P��a���� 1��1��
	���������� �P���	���� ��!%��+�'�������������	���������� *����[%������e�����
*
���&����a�����	
��%�0%*���!	��	c%d��*%�e%��'�(*��
�'�(*���d����������	�����������*�����
�P���	���� ��!%��+�'� ���%�0%�a����&����+���'�(��*%�e%��'�(���c1���S���[%�������������
������������������������	�����������*��	�Z�1�� *����[%	%��'�(-������	%��'�(QR����S�%��!%
�����+���%*
+,�(�%0S�	%���a��������b'�(1�������� O�(�����	%��'�(QR����S�%���+����!	��S��\�&��'�(
���	�PQ
 *
+������� '�(�+�\�&�����-���'c������������������a��������b1���%�&�%P%�S�
�����%-���%�����1� �33 

!% 
*� US F Wheat Gluten �	 ���Pe��e��*��������%-���+�����\����
��� 	
��.�%���� b 1��1���%�&�%P%Q
���1����%*
+-����P�-���+�����\����'�(���������
����	�����������*������-�0%��&�P���	���� ��!%��+�'� e���	 ���Pe���
������ �������
��
����������������������P���	���� ��!%��+�'�����1����&��������	�����������*��'�(
����-�0%!%�a��P&�% *���a����	
�������'�(�+�����\����������%�0%1���������
�(�%*�
�!%,���
'���-�����1����% O�(�*���!	��	c%��� �P���	���� ��!%��+�'��	��.�������1��1����&����
����	�����������*��!%,���'���-�����1����% 

!%-+'�(��+�'��	��.�������e��*�������a�������� b '�(!,�!%��������%����
����	�����������*�����'�(�
���1��!%-�� 4.2 (a) %�0 1���S���[%����a����'P��a����'�(������%�0%
�+����*���!	��	c%d���d�%����'�(���(S�-���P���	�����
����
�'�(�����1����% 

Panel 1��!,�����.�%���'&'�% !%���������&��� ����	%��'�(QR����S�%��-��
��+�'��	��.���S��\�&��'�(���	�PQ
 *
+�������������	�Z�1����� -���'c���������
����%�&�%P%
��������%-���%�����1�  

!%���%�0 Panel �&��� �+�����\����-���	��. ��������������	��e��!,�
-���R
������� 5 �y *���&���!%�y 1996-1997 �a����'������.���	
����+���*������

                                                   
  
33 Ibid. , paras.8.80, 8.85. 
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�P���	������� ����-�0%�
c�%��� 1��*�� �S�
�����Q
��'�(!,����� ���Q
��  *
+���-�� O�(��	 �
��Pe�� e��*������ ���'�(�a��������
�����-�0%!%�y 1996-1997 *������ ��������	�����������*��
����P���	���� ��!%��+�'� 1��!,���������	��'�(����-�0%��Z(�1��%�%��%�034 *�� panel �c���
�����%��� ������������	�����������*�����P���	����Q
��*�����
� ��!%��+�'��	��. ����+ 
*���+��������]��� ��������	�����������*����������-�0%��Z(�1��%�%��%�0 *����
������%��� ����
��������	�����������*��������������� �����'�0�	��-���d�%���� ��!%��+�'� 
���%����-�� ��������	�����������*�� '�(	���d�� ��������	��'�(�	c%��������'�(����-�0%���
�P���	���� ��!%��+�'� ���%�0% *��,���'������1����%�+����]��� ���a����	
����+���
*�������P���	������� ����-�0% *����Z(��������a������+����Z(%be������&��� �P���	����
�����1����&��������	�����������*��35 

���%�0% Panel ��������%��� USITC ���S��\�&��'�(���	�PQ
 *
+�������������*
��
!%��������%�������������	�����������*������-�0%��&�P���	���� ��!%��+�'��	��.������� 
���'�0���������%����P���	���� ��!%��+�'������1����&��������	�����������*��!%�y �.�. 
1997 �%Z(����� USITC ��+���%!	��	c%1����� �����'�0�	��-���a�������� b '�(!,�!%��������%
���(����&��������	�����������*��%�0%��[%
���+-����������	����������'�(����-�0%��&
�P���	���� ��!%��+�'�'�(�S�	%�1���������� 4.1 (��) *
+����� 4.2 (��) -��������
�
�������������������� 

QR��-��%�c�	c%������&*%�'��-���������+��&-������'��� �+��&-������
����	��-�����!,�������������������R� *
+�R�������������	�����������
�����������
��&e�����'P���
�� ���'�(QR��-��%1���
���1��!%&''�( 2 *
����� �������������������*������
�����������������P������'���������Z(%b �,�% ���������&e�����'P���
�� *
+�������
��&e������P�	%P% ����+ ���������������1��!,���&e�������+'S�������'�(1����[%\��� (unfair 

                                                   
 
34 Ibid., para.8.84. 
35 Ibid., paras.8.85-8.87. 
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trade) *����[%�������'�(�%Pz��!	�!,���&�����+'S�'��������'�(������,�&\���1��36 *
+�+
�	c%������������
��������������������� ����� 2.237 �S�	%�!	�!,����������������&'P�
��+�'����	
�� MFN �
����Z� ��+�'�QR�%S��-�������d!,����������������Z(������������
����	��1�� *������!,������1���
Z�����&��� -+�������%��+�'�QR�������'�(dR�!,�������������� 
�����d��&e��1���f��+�����+�'�'�(!,���������������'��%�0% �Z� �
Z�����&���1��38  ���'�(����
��
��S�	%��
1�1���,�%%�0 �%Z(������������������dZ���[% �&'�����%g -��GATT ���%�0% ���
��������� ���%'P%g !%���!,���Z(�
�*���R�!� ����+��+�'�QR�!,�����������!	������ '�0�'�(�%
�������!,����������������&��+�'�&����+�'��'��%�0% *���S���[%����!,��������%�0��&'P�
��+�'�O�(���[%���-����az	�1������+�'��Z(%���� !%-+'�(��+�'�QR���&e��1������%'P%!�b ���
��[%�������������!,����������&e��39 

 

QR��-��%����	c%������& Panel ��� !%��������%���������������	�����������*��
����P���	���� ��!%��+�'� 1���S���[%��� �a����'������.���'�(����	%��'�(QP����S�%��1����+���%
����*������ �P���	����1����&��������	��'P��a���� ����+���+��[%������'�(�a����'P�
��+����+*���Q
�,�%%�0% *��!	������� �����'�0�	��-���P���	���� ���������������	��
���������*������P���	���� ��!%��+�'�	�Z�1�� 

 

                                                   
 
36 Mitsuo Matsushita, Thomas J. Schoenbaum and Petros C. Mavroidis, The 

world trade organization law ,practice and policy. New York : Oxford, 2003, p.182.  
37����� 2.2 ���������
��������������������� &�zz����� �Safeguard 

measures shall be applied to a product being imported irrespective of its source.g 
38'�,,��� ���+�P�. �MFN ��&�������������e
�g, �������]	��� �+%��������� 

�P��
�����	���'��
�� 20, ����!% '�,,��� ���+�P�. *����*
+�������������e
�. (��P��'�� 
: �+%��������� �P��
�����	���'��
��, 2546), 	%�� 194.   

39 ��Z(���������% 
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5.1.2.2 ������7&.��)�	��*���
;�
���)�7	��*
���	&�$��$.$)�(
�+�$:�( 

 ��Z(��������S�%����-�� �����P��������+������������	�������
����*��g �������� 4.1 (&�) -��������
��������������������� �&��� �����������P����
����+������������	�����������*�� ����������,����%*
������P���	���� ��!%��+�'���%
����%	�Z�!�
�'�(�+1����&��������	�����������*��40 e��������R�&%�Z0%.�%-��-���'c����� ��!,�
�������
������� ��������� 	�Z�������[%1�1��'�(���	���1�
 O�(�	���d�� �-���R
�������g '�(!,�
!%��������������������P��������+������������	�����������*��	�Z�1�� ������[%-���R
'�(
����-�0%��Z(�1��%�%��%�0 ����+����
�����&%����-�� ����P��������+������������	�������
����*��41 *
+�����*���P��������+��������(�-�0�-����%���%S��-�� ���1���������'�(�+�����%�������
����P��������+������������	�����������*��1��42 

 ���%!%��������%�����������P��������+������������	�����������*��
1���S���[%'�(�a����'�(���(��-����������� 4.2 (��) 'P��������*���*%�e%��'�(*��
� *������	%��'�(QR���
�S�%������������ �����'�0�	�� e�������������
�(�%*�
�-���a����'�(*�������
����	��%�0%'�0�	��43 

 

  !%��� US F Lamb Meat ��+�'��������
�� *
+��+�'�%��O�*
%�� 
*������ ���'�(USITC �������a������Z(������ e��!,�-���R
�������!%�y�.�. 1996-1997 �����

                                                   
 
40 WTO Document, AB Report on US 7 Lamb Meat , para.125. 
41 WTO Document, Panel Report on US 7 Lamb Meat , para.7.192-7.194. 
42 WTO Document, Panel Report on Argentina 7 Footwear , para.8.284. 
43 WTO Document, Panel Report on US 7 Lamb Meat , para.7.188, 7.203. 
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�����&�'��&��&�y�.�. 1998 ��[%���1���	��+�� ����+ ������%���!%�y�.�. 1996-1997 ��[%
����'�(�R����Q������ *
+�����������%���1��
�
�!%,�����Z�%���	��� �y�.�. 199844 

   AB ���!,�����.�%���'&'�%(Standard of Review) !%���������&
��� ��������%-������	%��'�(QR����S�%��-����+�'��	��. 	�Z� USITC ���	�PQ
*
+���S��\�&��'�(
�������	�Z�1�� !%��������%�����������P��������+������������	��!%�P���	�����%Z0�
R�*�+
 ��!%��+�'� 

   �������P'\��1�������������%-�� USITC O�(��
������ �d�%+'��
������%-���P���	���� ��!%��+�'����d�%+'�(1���� �%Z(������������%Z0�
R�*�+
��(S�
� *�� 
AB �������� 'S�1� USITC d���
Z��������-���R
!%�y�.�. 1996-1997 ��[%	
��!%���
�����&�'��&�a������Z(������ ����+ !%,�����
�����
��� ������%������(�-�0%�R���������Q������
e�����(�-�0%���� 30% ����y�.�. 1993 

   AB �	c%��� USITC ������S��\�&��1������������ �	�P!�����
Z��,�����
�
�y�.�. 1996-1997 !%����������a������Z(�� ���� *
+ AB �&��� !%,���'������1����% ����
��%����c�R�-�0% O�(� USITC �
������ *��������%����+�R�-�0%!%,���'������1����% *���c�����R�!%
�+��&�(S��%d��,�����Z�%��%���% �y�.�. 1998 *�� AB �	c%��� USITC ���1��1�����S��\�&����� ����
��%�������
����+���(�-�0%���1����	�Z�1�� 	�Z�����+
�
� 	�Z��+��'�(��R�!%�+��&%�0%45 

 ���%�0% AB ����	c%��� ���'�(������%������(�-�0%!%,���'���-�����1����%
!%�y�.�. 1998 -��*�����&��������%�����������P��������+������������	�����������*�� ����+
������%���'�(�R�-�0% 'S�!	����1�����(����-�0% �S�1����(�-�0% ���Q
�����(�-�0% ���%�0% �+�����%�������
����P��������+������������	�����������*��1�������1� ����+��������	�����������*����
1��1������-�0%!%�%�����%!�
� ���%�0% AB ��������%��� USITC ����������P��������+��������

                                                   
 
44 WTO Document, AB Report on US 7 Lamb Meat, para.152. 
45 Ibid., paras.157-158. 
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����	�����������*��1������
�����&����� 4.2 (��) ����+1��1�����S��\�&����������	�PQ
 *
+
�����������������a�������%�����%�&�%P%�����������P��������+������������	��1�������1�46 

 QR��-��%�	c%������& AB ���  USITC 1�����S��\�&��'�(���	�PQ
 *
+������
������������������+���%�a��������b *������ ��������P��������+������������	�������
����*������P���	�����%Z0�
R�*�+ ����+ �a�������%����*������ ����1�����(��R�-�0%!%,���'���
�y�.�. 1998 ����+ ���	
�����������������������	�����������
���������������
������ ����P��������+������������	�����������*�� ��������]���������,����%*
�����
�P���	���� ��!%��+�'���%����%	�Z�!�
�'�(�+1����&��������	�����������*��47 *�����'�(
�������(��R�-�0%!%,���'������1����% *������ �P���	���� ��!%��+�'����+1��1����&����
����	��!%�%�����%!�
� 

����	c%1����� AB 1��!,�����.�%���'&'�% (Standard of Review) !%���
������&��������%�����������P��������+������������	�����������*������P���	����
 ��!%��+�'� *
+������%���!,�������������������1����[%\���1��!%�+��&	%�(� 

 

5.2 ��������������� (Standard of Review) 0����6�7��8�	�9�.(���	6���Ac@�A.(
&��
+��>�	A+��).0�+	��*
���	&�$��$.$)�(�+�$:�( ��9.
;�
���)�7	��*
���	&�$��$
.$)�(�+�$:�( 

   
  ��Z(�%1-���%���!,�������������� %���������������������	�����������*�� 
	�Z��P��������+������������	�����������*������P���	���� ��!%��+�'�*
�� ��������]
��� ������(�-�0%-����%���%S��-�����!	�������������	�����������*�� 	�Z��P��������+��������
����	�����������*�� (causal link) �������48 O�(����������
���������������������          

                                                   
 
46 Ibid., paras.159-160. 
47 WTO Document, AB Report on US 7 Lamb Meat , para.125. 
48 ����� 2.1 ���������
��������������������� 
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1���S�	%���� �!%������������������(�-�0%-����%���%S��-�����!	�������������	�����������*�� 
	�Z��P��������+������������	�����������*�� �+������	
��.�%'�(�+&P,����%��� ��������	��
���������*�� 	�Z�����P��������+������������	�����������*�� �����	�P�����������(�-�0%-��
��%���%S��-�� 	�������	�P�Z(%b%�����������(�-�0%-����%���%S��-�����!	�������������	��	�Z�
�P��������+������������	�����������*��!%��
��������% �+dZ������������	��'�(�������
���	�P�Z(%b%�0��[%��������	��'�(�������������(�-�0%-����%���%S��-��1��1��g49 
 
  !%���������&��� ��+�'�QR�%S��-����������Z(��������(�-�0%-����%���%S��-��
���!	�������������	�����������*�� 	�Z��P��������+������������	�����������*�� (causal 
link) 1������
�����&������
���������������������	�Z�1�� �������+��&-������'               
������.�%���'&'�% (Standard of Review) ��Z(�������&���������-������	%��'�(QR���
�S�%�� ���%�050 

   

5.2.1 �����	6���Ac@�A.(&��
+��>�	A+�	��*Ac@�&.*
'+.(�%�
���	&�$��$��9.D�) 

!%���������&��� ������(�-�0%-����%���%S��-�����!	�������������	��	�Z�
�P��������+������������	�����������*������P���	���� ��!%��+�'�	�Z�1�� ��+���*�� 
����	%��'�(QR����S�%�������������a����'�(*�����������	�� *
+�a����'�(*���������(�-�0%-��
��%���%S��-�� e�����������������
�(�%*�
�-����%���%S��-��('�0������*
+���%*&��'��
����
��) ��������������%\���&�����
�(�%*�
�-���a����'�(*�����������	��-��
�P���	���� ��!%��+�'�	�Z�1��51 d��������(�-�0%-����%���%S��-�����!	�������������	�������
����*�� 	�Z��P��������+������������	�����������*�� �+��������]��� ��������(�-�0%-��

                                                   
 
49 ����� 4.2(&�) ���������
��������������������� 
50 WTO Document, Panel Report on Argentina - Footwear, para. 8.229. 
51 Ibid., paras. 8.237-8.238.  
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��%���%S��-�� ����-�0%����
�����&��������	�� *��!%���*�����������
�������
�������	%��'�(
QR����S�%�������\�&���	�PQ
���'S�1�d������
�����%����52  
    
   !%
*� US F Wheat Gluten ��������%-��USITC Panel �	c%��������%S��-��
���(�-�0%���� e��!%�y �.�. 1996 d���y �.�. 1997 ���(�-�0%��������y �.�. 1995 ��[%�S�%�% 38% 
e��!%�y �.�. 1995 ����������(�-�0% 128 
��%��%�� ��[%�S�%�% 156 
��%��%��!%�y �.�. 1996 
*
+�S�%�% 177 
��%��%��!%�y �.�. 1997 %�����%�0 ���%*&��'������
��-���%���%S��-��
���(�-�0%��� 50.1% !%�y �.�. 1995 ����[%�S�%�% 58.9% !%�y �.�. 1996 *
+�S�%�% 60.2% 
!%�y �.�. 1997 O�(���[%,�����
�'�(�����%S��-�����(�-�0%!%�+	�����y �.�. 1996 d���y �.�. 1997 
%�����%�0���-�� ��+��'\� �����Q
�� ��%������
�� Capacity Utilization ���*���!	��	c%�����
�d�%����'�(1��������-�0%!%�+	����'�(�����1����% *
+�P���	���� ��!%��+�'����S�1�
�
�
!%�y �.�. 1996 d���y �.�. 1997 O�(�������P���	����%�0%��+�&��& ��+-��'P%!%,����P�'���
-�����1����%���� 

���%�0% !%���%�0 Panel ��������%��� USITC 1��*���!	��	c%*
����� ��������(�-�0%
-����%���%S��-������-�0%����
�����&��������	�����������*��   

�+�	c%1����� �������+��&-������'1��!,�����.�%���'&'�% (Standard of 
Review) ������&��� ��������(�-�0%-����%���%S��-������-�0%����
�����&��������	��	�Z�1��    
O�(�QR��-��%�	c%��� ���'�(�+Q��%���������&�������.�%%�01�� ��������]��� ��������(�-�0%-��
��%���%S��-�� *
+��������������	�����������*��	�Z��P��������+������������	�������
����*������P���	���� ��!%��+�'� ���%�0% d��������*
�� 1���&�����������(�-�0%-����%���
%S��-�� 	�Z� 1���&�������������	�� �c1�������dQ��%����.�%���������&%�01��  

 

                                                   
 
52 Ibid. 
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5.2.2 &/�6A.(���:A)(A%����)�(&��
+��>�	A+��%�&��
+����<'��/�$0�,�	�N
:&*(0�+	�Z��)� ���	6���Ac@�A.(&��
+��>�	A+��).0�+	��*
���	&�$��$
��9.D�) 

���������&��+���'�(������ ������(�-�0%-����%���%S��-����[%���	�P-������
����	��	�Z�1�� �Z� ����	%��'�(QR����S�%������������+	�� �����*-��-�%-����%���%S��-����&��%���'�(
Q
�� ��!%��+�'� e������	%��'�(QR����S�%������'S���������&�'��&g����g-����%���%S��-����&
��%��� ��!%��+�'� ��!,�����������d���-���R
e��'�(�1�-����%���%S��-����&�a����'�(*���
��������	�� ����+-���R
����
��� 1�������d*���!	��	c%������f��+���+��1��d��� �����
*-��-�%-����%���%S��-��*
+��%��� ��!%��+�'�53 
    
   !%
*� US F Wheat Gluten  Panel �
������ �������� 2.1 -��������
����
����������������� �S�	%���� ���������(�-�0%-����%���%S��-�� ��!����Z(�%1- (under such 
conditions) '�(���!	�����	�Z��P�����%'S�!	�������������	�����������*��g ���%�0% ����S���� 
� ��!����Z(�%1-�,�%���%�0%g (under such conditions) 'S�!	� Panel ����������+	�� �����*-��-�%
�+	������%���%S��-����&��%���'�(Q
�� ��!%��+�'� e�������+���%�a�������% �����g ���*���
!	��	c%��� �����-����%���%S��-��!%����'�(dR����� ����-����%���'�(Q
�� ��!%��+�'�	�Z�1��54  
   *�����!%����� 2 *
+����� 4.2 (��) -��������
���������������������
�+1��1���S�	%�!	� �����g ��[%���%	%�(�-���a����!%��������������%�c��� *���+�
������ 
�����g 1��dZ������[%�a����'�(!,�!%�����������������	��1��1�� '�0�%�0����+��%���%S��-�������d
*-��-�%��&��%��� ��!%��+�'�1��	
��'�� *
+�a�������% �����g -����%��� ��!%��+�'����
�cdZ���� ��[%�a����	%�( �'�(*���d��� �����*-��-�%�+	������%���%S��-����&��%���'�(Q
��
 ��!%��+�'�1��55  

                                                   
   

 53Ibid. 
54 WTO Document, Panel Report on US - Wheat Gluten, para. 8.106. 
55 Ibid., paras. 8.108-8.110. 
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   O�(�!%�����%-��USITC 1����+���%�a�������%���� e���
������ ��%���%S��-��
����	 ���Pe���������(S���������*�����
�!%��+�'��	��.������� !%�y �.�. 1996 *
+�y 
�.�. 1997 %�0'S�!	��P���	�������Q
��*�����
� ��!%��+�'��	��.�������O&�O� *
+����
��������	�����������*��56 

�����	�PQ
����
��� Panel ��������%��� USITC 1��������+	�� ��-�����*-��-�%
�+	������%���%S��-����&��%���'�(Q
�� ��!%��+�'�O�(�*���!	��	c%��� ������(�-�0%-����%���%S��-��
���!	�������������	�����������*�� 

QR��-��%�	c%������& Panel ��� !%������������ ������(�-�0%-����%���%S��-����[%
���	�P'�(���!	�������������	��	�Z�1�� �������S���[%'�(����������+	�� �����*-��-�%�+	����
��%���%S��-����&��%���'�(Q
�� ��!%��+�'� *
+�����+���%�a�������%g����g �+,���!	��	c%d��
� �����*-��-�%�+	������%�������
���'�0����1����[%�������  

5.2.3 ��8���&�	��;.9��U�.�7�����	6���Ac@�A.(&��
+��>�	A+��).0�+	��*
���
	&�$��$ 	7+���+����<=+��.>���7�>�
���	&�$��$���	��*7��&�	��;.9��U ��
�%*&���)�	,d�
���	&�$��$���	��*7�����	6���Ac@�A.(&��
+��>�	A+���9.D�) 

���'�(������
��������������������� �S�	%���� �...*����Z(��a�����Z(%'�(��!,�
������(�-�0%-����%���%S��-���S�
�����!	�������������	������P���	���� ��!%��+�'�!%
-+�������% �+����1��%S����	�P�Z(%b��!,�!%��������%���������(�-�0%-����%���%S��-����[%���	�P
-����������	������g57 

���%�0% ���������&��+����P�'��� �����+�'�QR�%S��-����������Z(��������(�-�0%
-����%���%S��-�����!	�������������	�����������*�� 	�Z��P��������+������������	�������
����*��1������
�����&������
���������������������	�Z�1�� �������+��&-������'�+
������&��� !%��������	�P�Z(%b%�����������(�-�0%-����%���%S��-�� ����	%��'�(QR����S�%��%S�

                                                   
 
56 Ibid., paras. 8.112-8.117. 
57 ����� 4.2 (&�) ���������
��������������������� 
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��������	��'�(����������	�P�Z(%b �������%��� ��[%��������	��'�(�������������(�-�0%-����%���
%S��-��	�Z�1�� (non - attribution) 

    ���	
�����������������������	�����������
���������������
������ �����������������	��!	�����
�����&����� 4.2 (&�) !%��Z(�� non - attribution 
����
��� �������+��&-������' 1�����*%�'����� ����	%��'�(QR����S�%������'S����-�0%��%���1�%�058 

    1. ����	%��'�(QR����S�%������*��!	��	c%����*������-��������(�-�0%-����%���
%S��-����&���	�P�Z(% b'�(���!	�������������	�����������*�� �Z� *��!	��	c%��������	�P�+1�&��� 

    2. ����	%��'�(QR����S�%���+�����\�&��Q
��+'&'�(�������������(�-�0%-����%���
%S��-�� *
+Q
��+'&'�(����������	�P�Z(%b 

3.  ����	%��'�(QR����S �%�����������������������	��������� ��*����
���������%\������*'�����*
+�������� (genuine and substantial relationship) ��&������(�-�0%
-����%���%S��-�� 
 
      !%
*� US F Wheat Gluten AB 1��!,�����.�%���'&'�% !%���������&��� 
����	%��'�(QR����S�%��%S���������	��'�(����������	�P�Z(%b�������%��� ������(�-�0%-����%���
%S��-�����!	�������������	�����������*��	�Z�1�� O�(� AB �&��� USITC 1����+���%���	�P�Z(%b'�(
������!	�������������	��%�����������(�-�0%-����%���%S��-�� 1��*�� ���*-��-�%�+	������%���
!%�
���������% (co-product) �Z� ���*-��-�%�+	����*�����
� ��& Wheat Starch ��%'P%���
Q
��'�(�R�-�0% ���%S��-��*�����
�-��QR�Q
�� ��!%��+�'��	��. *
+�S�
�����Q
��'�(!,�����59 
 
     *��AB �	c%��� ��������%-�� USITC ������(�-�0%-����%���%S��-����
���������%\���& capacity e��!%�����%-�� USITC �
������ ������(�-�0%-����%���%S��-��!%
���������
��� �+'S�!	� capacity ��R�!%�+��& 61% -�� capacity !%�y�.�. 1997 

                                                   
 
58 WTO Document, AB Report on Wheat 7 Gluten, para. 69. 
59 Ibid., para.80. 
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  O�(� AB �	c%��� USITC ���1��1�����S��\�&��'�(������'�(*���!	��	c%��� ������(�-�0%
-�� capacity '�(����-�0%�������&������(�-�0%-����%���%S��-�� ��[%���	�P'�(���!	�������������	��
���������*������P���	���� ��!%��+�'�	�Z�1�� ���%�0% AB ��������%��� ��+�'��	��.
��������������	��1������
�����&������
��������������������� ����+1�������d
*���!	��	c%��� 1��1��%S���������	��'�(����������	�P�Z(%�������%��� ��[%��������	��'�(�������
������(�-�0%-����%���%S��-��60 
 
  QR��-��%�	c%������& �������P'\�� '�(�����%��� USITC ��������������	��1��
����
�����&������
��������������������� ����+1�������d*���!	��	c%��� 1��1��%S�����
����	��'�(����������	�P�Z(%�������%��� ��[%��������	��'�(�������������(�-�0%-����%���%S��-�� 
�%Z(����� QR��-��%�	c%��� !%���%�0 USITC ���1��1��*��!	��	c%���	�P�Z(%b%�����������(�-�0%-��
��%���%S��-�� 1���������&d��% �
����Z� *����������%-�� USITC ����]��� capacity ���(�-�0%
����
�����&������(�-�0%-����%���%S��-�� *�� USITC 1��1����+���%�a������Z(��%�0 !%.�%+'�(��[%
���	�P�Z(%b'�(������!	�������������	������P���	���� ��!%��+�'� 
 
 !% 
*� US F Lamb Meat USITC �&��� %�����������(�-�0%-����%���%S��-��
*
�� ������a���� 6 ��+���'�(��[%���	�P'�(���!	�������������	������P���	���� ��!%��+�'� 
USITC ������������ �a����'�0� 6 ��+��� �������S���z������� ������(�-�0%-����%���%S��-��
	�Z�1�� O�(��P�'���*
�� USITC �&��� �a����'�0� 6 ��+�����[%���	�P'�(�S���z%�������������(�-�0%
-����%���%S��-��61 

                                                   
 
60 Ibid., paras.89-92. 
61 WTO Document, AB Report on US 7 Lamb Meat, para. 182. 



                                                                                                                                                                 

                                                                                                                                                              
 

 

147 

  AB 1��!,�����.�%���'&'�% (Standard of Review) !%���������&��� 
����	%��'�(QR����S�%��%S���������	��'�(����������	�P�Z(%b�������%��� ������(�-�0%-����%���
%S��-�����!	�������������	�����������*��	�Z�1��62 

AB �	c%��� USITC 1��1��*��Q
'�(����������	�P����b��������% *
+1��1��
�\�&����� ���	�P����b%�0%1��1��%S��������& ���	�P��Z(��������(�-�0%-����%���%S��-��!%��������%
���������(�-�0%-����%���%S��-�����!	���������P��������+������������	�����������*�� 
���������,�% ������������	�P��Z(�� ����P�����!	�����,����	
Z����%������% ��!���]	��� 
The National Wool Act �y 1954 USITC 1��������Q
-�����	�P��+���%�0��� ���Q
��+'&���
�S�1�-�� growers *
+ feeders �c������R� *�� USITC 1��1��������!	��	c%d��
���+ *
+
-�&�-�-����������	������
��� 63 ���%�0% AB ��������%��� USITC ��������Z(��������(�-�0%-��
��%���%S��-�����!	�������������	��	�Z��P��������+������������	�����������*��1������
���
��&������
��������������������� 

�+ �	c % �� �  � ��� � � � + �� &-� ���� �'  1 �� ! ,� ��� �. �%���'&'�%� �Z( � �                    
non 7 attribution %�0 ��[%����.�%���'&'�% ��+����P�'���!%���������&��� ��+�'�QR�%S�
�-����������������	��1������
�����&������
���������������������	�Z�1�� O�(�!%��� 
US 7 Wheat Gluten *�� USITC �+Q��%����.�%���'&'�%-���������+��&-������' !%���
������&��Z(�� ������(�-�0%-����%������!	�������������	��	�Z�1�� (causal link) !%��+���*��
*
+��+���'�(��� �Z� ��������(�-�0%-����%���%S��-������-�0%����
�����&��������	�� 
(coincidence of trends) *
+� �����*-��-�%�+	������%���%S��-����&��%���'�(Q
��!%��+�'��+
*������ ������(�-�0%-����%���%S��-�������������%\���&��������	�� (condition of 
competition) �c��� *�� USITC �c1��Q��%���������&��+����P�'��� �Z� 1�������d*���!	�
�	c%��� 1��1��%S���������	��'�(����������	�P�Z(% �������%�����[%��������	��'�(����������
���(�-�0%-����%���%S��-�� (non-attribution) *
+�����%��� ��+�'��	��.��������������	��1��

                                                   
 
62 Ibid., para.183. 
63 Ibid., para.185. 
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����
�����&������
��������������������� QR��-��%����	c%��� �������+��&-������'1��!,�
����.�%���'&'�% (Standard of Review) !%���������&��� ������(�-�0%-����%���%S��-��
���!	�������������	�����������*��	�Z��P��������+������������	�����������*������	�Z�1�� 
*
+�����d������%���!,�������������������1����[%\���-����+�'����,��1��!%�+��&	%�(� 



�����  6 
 

����	
 ����������� 

 

6.1 ����	
 

�����������	
 (Safeguard measure) ��������������	������ !��"��#$%!
�&��'!�(�)�!	
�*+,-�+���'!	$%�.-���
���/!�(0!�������1-�2/��2 ����3����������.+��'45�'	
6+�/!�
�&��'!�74�
�)	� !��+0/2���6�8 �8	8)�
�!�89�
  �:	/��/��2)�;"��+0/2���6�8 �8	8)�
�!�89�
�)	
	��6� ����<�8����"��#���$=+�6+�/!�1�+0�0�82�-�  �:	���9')
'-�>08��
�-,6+�/!��&��'!��-5�1  

���/2����=
2)�0!28�����������	
<�8��! WTO �&� �02)� �)	������"��#
$%!�&��'!�;"�1!�����������	
(0! �!	
����C2)�2  

(1) ������.+��'45�'	
6+�/!��&��'!� 

(2) ����.+��'45�'	
6+�/!��&��'!���+0;��6E�����3F���(�)	�;/�0� G�(0! 

(3) ����.+��'45�'	
6+�/!��&��'!��)	� !��+0/2���6�8 �8	8)�
�!�89�
  �:	
/��/��2)�;"��+0/2���6�8 �8	8)�
�!�89�
�)		��6� ����<�8����"��# 

0-
�-5� �)	������"��#$%!�&��'!�;"�1!�����������	
(0! �!	
.+6%;�F� !(0!�6�8�)	�
2)� �'!��
:�	�('�)	�����1!�����������	
 ������/2����=
2)�0!28�����������	
�&� �0(2! 
74�
�
:�	�('��"���6&�/-������"��#$%!�&��'!��!	
.+6%;�F /:	 ����.+��'45�'	
6+�/!��&��'!��)	� !��+0
/2���6�8 �8	8)�
�!�89�
 �:	/��/��2)�;"��+0/2���6�8 �8	8)�
�!�89�
�)		��6� ����
<�8����"��# �:	(�) 74�
���8�2)� I���.+;��3�/2���6�8 �8J  �:	����&����C ��8�#�KL�+;

                                                   
 
1 Michael J. Trebilcock and Robert Howse, The Regulation of International Trade. 

2nd  ed. London : Routledge, 1999, p.226.  
2 ����� 2.1 ���/2����=
2)�0!28�����������	
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�" 2)�
��"��#�)�
e�-����8�2)� ���.+6%;�F/2���6�8 �8 (injury test)3 ���.+;��3�/2��
�6�8 �8������"�0G�6&�/-� �.��" =-����.+;��3�/2���6�8 �8���C ��8����82�-,���/!��-5� 
���� =-����6&�/-����;"�)	� !��+0/2������h��� �=)�2/:	 ���� =-����.8�8��=0�����0�-���

���/!� >08	������ !�������0�-��i.�"����3������/2���6�8 �8	8)�
�!�89�
��)��-5�4 0-
�-5�  
 =-����.+;��3�/2���6�8 �8 ���/2����=
2)�0!28�����������	
;4
��,�,�����;"1)28
��	
�-�(�)� !�1!�����������	
(�����
(�)1	,h���(0!���"0-, �4�
 

9=";�� =-�L���1+
��";-�KF �=)�2/:	 '!	.+.������82�-,����1!�������
����	
���/2����=
2)�0!28�����������	
 8 /0����'45�6%)���.+;��3�'	
	
/F���"
-,'!	
.+.�� 	
/F���"
-,'!	.+.���-06+�2)� ��"��#$%!�&��'!�.+;��3�/2���6�8 �8(�)6	0/=!	
���
/2����=
2)�0!28�����������	
���/0� 74�
�����#4�K�2+;-8��5 $%!�'�8�(0!�&����#4�K�/&��-06+�
'	
	
/F���"
-,'!	.+.�� 4 /0� 0!28�-� (0!9�) /0�Korea m Dairy Products /0� Argentina m 
Footwear /0� United States m Wheat Gluten 9="/0� United States m Lamb Meat 

;�����#4�K�.,2)�  	
/F���"
-,'!	.+.��(0!�1!����L������,�2� 
(Standard of Review) �.:�	��2;6	,���.+;��3�/2���6�8 �8'	
��"��#$%!�&��'!� >08�����
.+;��3���:�	
/2���6�8 �8	8)�
�!�89�
  �:	/��/��2)�;"��+0/2���6�8 �8	8)�
�!�89�
 	
/F��
�"
-,'!	.+.��������L������,�2� (Standard of Review) �������2;6	,2)�5  

 (1)  �;!� �!����$%!��	&���;(0!��"��+��u;;-8�-5
 �0�������82'!	
�������� 
4.2 (�	)  �:	(�)  �:	���8�2)� Iformal matterJ  

                                                   
 
3 John H. Jackson, The World Trading Systems : Law and Policy of International 

Economic Relations, (Cambridge : MIT, 1989),pp.5-6. 
4 6�����8��+y �6E�8�(�8,�C ��8�#�KL�+;�" 2)�
��"��#: ���/2,/�����/!��" 2)�


��"��#>08�-L.(���
��.z: /3"�+�+#�6��F ;�{�=
��3F� �2+�8�=-8,2531),  �!� 102. 
5 WTO Document, AB Report on Argentina m Footwear, para.121. 
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 (2) �;!� �!����$%!��	&���;��/&�	h+,�8������ ��$= 9="��/2���.�8
.	
 �:	(�) 2)�'!	��G;;�+
�)�
e6�-�6�������-06+�'	
��	8)�
(�  �:	���8�2)� Isubstantive matterJ  

 

  6)2������.+;��3���:�	
����.+��'45�'	
6+�/!��&��'!��)	� !��+0/2���6�8 �8
	8)�
�!�89�
  �:	/��/��2)�;"��+0/2���6�8 �8	8)�
�!�89�
 (causal link) 	
/F���"
-,'!	
.+.���1!����L������,�2��.:�	��2;6	,���.+;��3�'	
�;!� �!����$%!��	&���; 3 ��"��� /:	6 

   (1)  ������.+��'45�'	
6+�/!��&��'!���+0'45�6	0/=!	
�-,/2���6�8 �8
 �:	(�) (Coincidence of trends) 

   (2)  6<�.���9')
'-��" 2)�
6+�/!��&��'!��-,6+�/!����$=+�
<�8����"��#960
� !� G�2)� ����.+��'45�'	
6+�/!��&��'!��)	� !��+0/2���6�8 �8 �:	(�) 
(Condition of competition)  

 (3)  ��3���6�� ��	:��e�	�;������.+��'45�'	
6+�/!��&��'!��)	� !��+0
/2���6�8 �8 �;!� �!����$%!��	&���;�&�/2���6�8 �8�����+0;��6�� ��	:��e ���-06+�2)�����/2��
�6�8 �8�����+0;������.+��'45�'	
6+�/!��&��'!� �:	(�) (Non - attribution) 

 ;�����#4�K�2+�/��" F.,2)� 	
/F���"
-,'!	.+.�� (0!�1!����L������,�2� 
(Standard of Review) ����82�-,/2���6�8 �8���/2����=
2)�0!28�����������	
 0-
�=)�2
'!�
�!� �����9�!�u� �����1!�����������	
	8)�
(�)����h���(0!���"0-, �4�
 � G�(0!;��/&�
�-06+�'	
	
/F���"
-,'!	.+.�� 0-
��5 

 ��/0�Korea m Dairy Products 9="/0� Argentina m Footwear 	
/F���"
-,'!	
.+.��(0!�1!����L������,�2� ��2;6	,2)� �;!� �!����$%!��	&���;'	
��"��#��� =� 9="'	

��"��#	��F�;��+�� ��"��+��u;;-8�-5
 �0�������82'!	
�������� 4.2 (�	)  �:	(�) 74�
��:�		
/F��
�"
-,'!	.+.��(0!��2;6	,9=!2 .,2)� �;!� �!����$%!��	&���;'	
��"��#��� =� 9="��"��#

                                                   
  
 6 WTO Document, Panel Report on Argentina - Footwear, para. 8.229. 
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	��F�;��+�� (�)(0!��"��+��u;;-8�-5
 �0�������82'!	
�������� 4.2 (�	) '	
/2����=
2)�0!28
�����������	
 �.��"(�)(0!��"��+��u;;-8/�, 8 ��"����������",�(2!������� 4.2 (�	) 74�
����
���(�)6	0/=!	
�-,/2����=
2)�0!28�����������	
 

 6)2���/0� US m Lamb Meat 9�!	
/F���"
-,'!	.+.���1!����L������,�2� 
��2;6	,9=!2.,2)� �;!� �!����$%!��	&���;'	
��"��#6 �-L(0!��"��+��u;;-8�-5
 �0�������82'!	

�������� 4.2(�	) 9=!2�G��� 9�)��:�		
/F���"
-,'!	.+.�� ��2;6	,2)� ������ USITC �-06+�2)� 
��+0���/��/��2)�;"��+0/2���6�8 �8	8)�
�!�89�
�)		��6� ������:5	=%�9�"'	
��"��#6 �-L
�-5� USITC ��/&�	h+,�8������ ��$= 9="��/2���.�8
.	 �:	(�) 2)�'!	��G;;�+
�)�
e6�-,6������
�-06+��1)��-5�	8)�
(� 	
/F���"
-,'!	.+.�� .,2)� USITC (�)��/&�	h+,�8������ ��$= 9="��/2��
�.�8
.	 2)�'!	��G;;�+
�)�
e6�-,6���/&��-06+�2)� ��+0���/��/��2)�;"��+0/2���6�8 �8	8)�

�!�89�
�)		��6� ������:5	=%�9�" �.��"(�)(0!	h+,�82)� �u;;-80!�� I��/�J ����.+��'45�1)2
�!�8
'	
���(�)62� 6�-,6���/&��-06+�2)� ;"��+0���/��/��2)�;"��+0/2���6�8 �8	8)�
�!�89�
�)	
	��6� ������:5	=%�9�"<�8����"��#6 �-L(0!	8)�
(� 

 9="��/0� United States m Wheat Gluten 	
/F���"
-,'!	.+.�� (0!��2;6	, 
9=!2.,2)� USITC (0!��"��+��u;;-8�-5
 �0�������82'!	
�������� 4.2 (�	) 9=!2 9=" USITC ��
/&�	h+,�8������ ��$= 9="��/2���.�8
.	 2)�'!	��G;;�+
�)�
e6�-,6���/&��-06+�2)� ��+0/2��
�6�8 �8	8)�
�!�89�
�)		��6� ����$=+�9��
6�=�'	
��"��#6 �-L 9�)�)	�� ��:�		
/F���"
-,
'!	.+.��(0! �1!����L������,�2��.:�	��2;6	, ���.+;��3���:�	
����.+��'45�'	
6+�/!��&��'!�
�)	� !��+0/2���6�8 �8	8)�
�!�89�
 	
/F���"
-,'!	.+.�� .,2)�������.+��'45�'	
6+�/!��&��'!�
��+0'45�6	0/=!	
�-,/2���6�8 �8 (coincidence of trends) 9="6<�.���9')
'-��" 2)�
6+�/!�
�&��'!��-,6+�/!����$=+�<�8����"��# 960
� !� G�2)� ����.+��'45�'	
6+�/!��&��'!���/2��6-�.-�hF
�-,/2���6�8 �8 (condition of competition) 9�)	
/F���"
-,'!	.+.�� .,2)� USITC 8-
(�)960

� !� G�2)� ��3���6�� ��	:��e�	�;������.+��'45�'	
6+�/!��&��'!� �;!� �!����$%!��	&���;(�)(0!�&�
/2���6�8 �8�����+0;��6�� ��	:�����-06+�2)� ����.+��'45�'	
6+�/!��&��'!��)	� !��+0/2���6�8 �8
	8)�
�!�89�
(non-attribution) 0-
�-5� 	
/F���"
-,'!	.+.��;4
�-06+�2)� ��"��#6 �-L.+;��3�
/2���6�8 �8(�)6	0/=!	
�-,/2����=
2)�0!28�����������	
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 ;4
� G�(0!2)� ;�� =-�L���1+
��";-�KF0-
�=)�2 	
/F���"
-,'!	.+.��(0!�1!
����L������,�2� (Standard of Review) ����82�-,/2���6�8 �8���/2����=
2)�0!28
�����������	
<�8��! WTO �.:�	��	
�-�����1!�����������	
	8)�
(�)����h���'	
��"��#
6��1+�(0!���"0-, �4�
 

  

6.3   ��������� 

  ;��������	
/F���"
-,'!	.+.���1!����L������,�2� �������2;6	,���
.+;��3�/2���6�8 �8���/2����=
2)�0!28�����������	
 '	
�;!� �!����$%!��	&���;������(0!
#4�K���9=!2�-5� 9="����C2)� ���/0�	
/F���"
-,'!	.+.���-06+�2)� �;!� �!����$%!��	&���;
.+;��3�/2���6�8 �8������1!�����������	
(�)6	0/=!	
�-,/2����=
2)�0!28�������
����	
 ;4
���� =-�L���1+
��";-�KF2)� 	
/F���"
-,'!	.+.��(0!�1!����L������,�2� 
(Standard of Review) ����82�-,/2���6�8 �8 �.:�	��	
�-�����1!�����������	
	8)�
(�)����
h���'	
��""��#6��1+�(0!���"0-, �4�
 

 

  	8)�
(��G��� $%!�'�8�� G�2)� $=;��������	
/F���"
-,'!	.+.���-06+�2)� ��"��#
$%!�&��'!����;"�1!�����������	
 .+;��3�/2���6�8 �8(�)6	0/=!	
�-,/2����=
2)�0!28
�����������	
���/0� 	�;;"����6�� �� �4�
7����&�� !��"��#6��1+�(�)	8���1!�������
����	
 9="��:�	.+;��3�;��6E+�+����1!�����������	
;"� G�2)� 
  
  ;��6E+�+����1!����� 19 <�8��! GATT �2� 150 /�-5
 �-5
9�) ��/.#. 1947 m 
1994 ��'3"��� ������1!��������	,>�!�����)��=�0����/.#. 1993 ���0�82E4
 132 /�-5
 9="

                                                   
 
7 ����=)�22)�����6�� �� �4�
 �.��"8-
����"�0G�	:��e��/2����=
2)�0!28�����������	


�������6�� ��� !��"��#6��1+�(�)�+8��1!�����������	
 �1)�  =-���3�F��:�	
���10�18 
(compensation) 9="����	,>�! (retaliation) �����!� (Chad P. Bown. Why are safeguards 
under the WTO so unpopular?, World Trade Review 1 (2002) : 47-62.) 
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����1!�����������	
<�8��!/2����=
2)�0!28�����������	
 �-5
9�)�� /.#. 1995-2000 
�.�8
 20 /�-5
 9�)�1!��������	,>�!�����)��=�0E4
 333 /�-5
����/.#. 1995-19978 0-
����

�)	(���5 
 

��"��# ;&��2�����1!�������
����	
�������� 19 <�8��!
GATT        (1947-1994) 

;&��2�����1!�������
����	
���/2����=
2)�0!28
�����������	
<�8��! WTO 

(1995-200) 
		6����=�8 38 0 
6 <�.8�>�� 26 0 
6 �-L	���+�� 25 5 
9/���0� 22 0 
		6����8 8 0 
9	��+����! 4 0 

1+=� 3 1 
���9=�0F 2 0 
�+27�9=�0F 1 0 
�	�F�28F 1 0 

6�h��3�-L�1G� 1 1 
	+��0�8 0 6 
	�8+��F 0 2 
��� =� 0 2 
=-��2�8 0 1 

	��F�;��+�� 0 1 

                                                   
 
8 Chad P. Bown. Why are safeguards under the WTO so unpopular?, World 

Trade Review 1 (2002) : 47-48. 
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��"��# ;&��2�����1!�������
����	
�������� 19 <�8��!
GATT        (1947-1994) 

;&��2�����1!�������
����	
���/2����=
2)�0!28
�����������	
<�8��! WTO 

(1995-200) 
,��7+= 0 1 
	:��e 19 0 
�2� 150 20 

 
(Source : Chad P. Bown. Why are safeguards under the WTO so unpopular?, World 
Trade Review 1 (2002) : 47-48.) 
 
  E!�.+;��3�>08 =-����9=!2 ;"� G�2)�����6+�
���0������"��#6��1+��1!�������
����	
�-��!	8 9�)/2��;�+
9=!2�+(0!�����1)��-5� �.��"��"��#6��1+��)�
 -�(��1!��������	,
>�!�����)��=�09�� 74�
��:�	.+;��3�9=!2;"� G�2)� ����1!�����������	
�����/�!�/�	

	��6� ����<�8����"��#����6+�
���0��2)�����1!��������	,>�!�����)��=�0 �.��"9 

(1)  �����������	
�1!>08	8%)<�8��! =-���� MFN10 9�)��������	,>�!���
��)��=�0 �1!�	,>�!�-,��"��#�0��"��# �4�
>08�i.�"�;�";
 74�
��
�#�KL#�6��F� G�2)� ;"
�&�� !��+0���6%��6�862-60+��� (welfare losses) ;����� -�� '	
�+#��
���/!� (trade 
diversion) 9�����;"7:5	6+�/!�;����"��#$%!6)
		� �G;"7:5	6+�/!�;����"��#$%!6)
		���8	:�������
�!�������$=+���&��2)�9��11 

                                                   
 
9Chad P. Bown. Why are safeguards under the WTO so unpopular?, World Trade 

Review 1 (2002) : 50-51.  
10 ���/2����=
2)�0!28�����������	
 ����� 2.2 �&� �02)� � !��"��#6��1+��1!

�����������	
�-,6+�/!�����&�=-
�&��'!��� >08(�)�!	
/&��4
E4
9 =)
�����'	
6+�/!��-5� 
11 Chad P. Bown and Rachel McCulloch. Nondiscrimination and the WTO 

Agreement on Safeguards, World Trade Review 2 (2003) : 327-348.  



                                                                                                                                                                 

                                                                                                                            
 

 

156 

(2)  ������1!��������	,>�!�����)��=�0 ��"��#$%!E%��1!��������	,>�!���
��)��=�0����$%!E%��=)�2 �2)� ��"�&����/!�(�)����h��� (unfair trade practice) 74�
	-����;�+
9=!2
��"��#$%!�&��'!�	�;(�)����"6+�h+<�.�����9')
'-��.�8
.	�G(0! 9�)6&� �-,�����������	
 (�)
;&������!	
������=)�2 �2)���"��#$%!6)
		���"�&���
���/!�(�)����h��� �.�8
9�)��+0/2��
�6�8 �8 �:	/��/��2)�;"��+0/2���6�8 �8	8)�
�!�89�
	-���:�	
��;������.+��'45�'	
6+�/!�
�&��'!����(�)6����E/�0� G�(0!�G6����E�1!�����������	
(0! 

(3)  6&� �-,��������	,>�!�����)��=�0 �!�������/�!�/�	
��
���/!�;"	8%)���
��"��#$%!6)
		� 9�)�����������	
 ��,�,-��-�+��:�	
���10�18/2���6�8 �8 74�
�&�� !����3�
�������1!�����������	
�-5
e�����(�)(0!�-,/2���6�8 �8	8)�
�!�89�
;�+
e ��"��#$%!�1!�������
�!	
10�18/)��6�8 �8 �&�� !�!�����������	
;"��	8%)�-,��"��#$%!�1!�����������	
����2)�
   

0-
�-5� $%!�'�8�� G�2)� ������1!����L������,�2� (Standard of Review) �.:�	
��2;6	,���.+;��3�/2���6�8 �8'	
�;!� �!����$%!��	&���; 	
/F���"
-,'!	.+.��/2��1!
����L������,�2� (Standard of Review) >08/&��4
E4
$=��">81�F'	
�-5
��"��#$%!�&��'!� 
9="��"��#$%!6)
		� �=)�2/:	 E!�	
/F���"
-,'!	.+.���1!����L������,�2� (Standard of 
Review) 	8)�
�'!�
20;���+�(� 9="����	��6��/9�)��"��#$%!�&��'!� 	�;�&�� !��"��#$%!�&��'!�
(�)	8���1!�����������	
 9�) -�(��1!��������	,>�!�����)��=�09�� 74�
;"�)	� !��+0$=�6�8
����2)�����1!�����������	
 ������(0!�=)�2(2!9=!2'!�
�!� ����
�=-,�-� E!�	
/F���"
-,'!	
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  Petition at 7.    1

  Report at II-6.  Unless otherwise indicated, references in these views to yearly data are to crop year data, for the    2

period July 1-June 30. 
  Report at II-6.    3

  Report at II-8    4
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VIEWS OF THE COMMISSION ON INJURY

Introduction

Pursuant to section 202(b) of the Trade Act of 1974 (“Trade Act”) (19 U.S.C. 2252(b)), we
determine that wheat gluten is being imported into the United States in such increased quantities as to be a
substantial cause of serious injury to the domestic wheat gluten industry.  Pursuant to section 311(a) of the
North American Free Trade Agreement (“NAFTA”) Implementation Act (19 U.S.C. 3371(a)), we have
made negative findings with respect to imports of wheat gluten from Mexico and Canada.

In making determinations under section 202, the Commission analyzes the three criteria set forth
in the statutory standard.  Specifically, the Commission must find that-- 

(1) imports of the subject article are in increased quantities (either actual or relative to
production);

(2) the domestic industry producing an article that is like or directly competitive with the
imported article is seriously injured or threatened with serious injury; and

 (3) the article is being imported in such increased quantities as to be a substantial cause of
serious injury or threat of serious injury to the domestic industry.

Thus, the Commission must find that all three criteria are satisfied to make an affirmative injury
determination.

When the Commission makes an affirmative injury determination under section 202, it must also
consider, pursuant to section 311 of the NAFTA Implementation Act, whether imports from Mexico or
Canada account for a “substantial share” of total imports and whether imports from those countries
individually or collectively  “contribute importantly” to the serious injury or threat of serious injury. 

The basis for our affirmative injury determination and our negative findings with respect to
imports from Mexico and Canada are set out below.  Our findings and recommendations on remedy are set
forth in the “Views on Remedy” that follow these views on injury.

Background

The Commission instituted this investigation effective September 19, 1997, following receipt of a
petition filed by the Wheat Gluten Industry Council (“petitioner”).  The petition alleged that wheat gluten
is being imported into the United States in such increased quantities as to be a substantial cause of serious
injury, or the threat of serious injury, to the domestic wheat gluten industry.  The Wheat Gluten Industry
Council consists of two U.S. producers of wheat gluten:   Midwest Grain Products, Inc. (“Midwest”), and
Manildra Milling Corporation (“Manildra”).   Midwest operates two wheat gluten facilities, and accounted1

for *** of U.S. production in 1997.   Manildra also operates two wheat gluten facilities, and accounted for2

*** of U.S. production in 1997.   Manildra is affiliated, through common ownership, with the largest3

Australian producer of wheat gluten.   The other two U.S. producers of wheat gluten are Archer Daniels4

Midland (“ADM”) and Heartland Wheat Growers (“Heartland”), accounting for *** percent and ***
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  Report at II-8.    5

  Id.    6

  Report at II-12.    7

  Report at II-5.    8

  Report at II-4.    9

  Report at II-5.    10

  Id.    11

  Section 202(c)(6)(A)(i).  The language "or those producers whose collective production of the like or directly    12

competitive article constitutes a major proportion of the total. . ." (emphasis added) codifies the expectation that the
Commission, as a practical matter, will not always obtain 100 percent participation in its fact gathering process.

  Statement of Administrative Action (“SAA”), submitted with the implementing bill on Sept. 27, 1994, published    13

in H. Doc. 103-316, vol. I (103d Cong. 2d Sess.) at 961.
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percent, respectively, of domestic production in 1997.   ADM *** the petition and Heartland *** the5

petition.    6

Wheat gluten is imported from many countries.  However, the primary sources are the European
Union (“EU”), Australia, and Canada, accounting for 51.5, 35.3, and 8.9 percent of imports (by quantity)
in 1997, respectively.7

Wheat gluten is produced from wheat flour.  The process of manufacturing wheat gluten always
results in two products: one part of gluten and approximately five parts of starch.    Viewed alone, the8

gluten is a tough, elastic grayish protein substance.    About 80 percent of the wheat gluten consumed in9

the United States serves as an input to the baking industry to supplement the gluten in the flours used to
make baked goods; wheat gluten must be used in the production of high-fiber and multi-grain breads.  10

The pet food industry accounts for the remaining 15-20 percent of consumption.    11

Domestic Industry

Statutory Framework and Commission Practice.  Before considering whether the statutory criteria
are satisfied, it is first necessary to define the domestic industry.  Under section 202(b)(1)(A), the
Commission is required to determine whether increased imports of an article are a substantial cause of
serious injury or the threat thereof "to the domestic industry producing an article that is like or directly
competitive with the imported article."  The term “domestic industry” is defined in section 202(c)(6)(A)(i),
and additional instruction is provided in section 202(c)(4) of the Trade Act.

Section 202(c)(6)(A)(i) defines the term domestic industry to mean:

with respect to an article, the domestic producers as a whole of the like or directly
competitive article or those producers whose collective production of the like or directly
competitive article constitutes a major proportion of the total domestic production of such
article.12

This definition was added by the Uruguay Round Agreements Act (“URAA”) and is based on the
definition in paragraph 1(c) of Article 4 of the World Trade Organization Agreement on Safeguards
(“Safeguards Agreement”).  The Statement of Administrative Action to the URAA notes that this
definition "codifies existing ITC practice, which is consistent with the meaning given to the term in the
safeguards agreement."13

Section 202(c)(4) provides that the Commission (1) shall, in the case of a domestic producer that
also imports, treat as part of the domestic industry only its domestic production, to the extent that
information is available; (2) may, in the case of a domestic producer that produces more than one article,
treat as part of such domestic industry only that portion or subdivision of the producer which produces the
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  Sections 202(c)(4)(A)-(C).    14

   H.R. Rep. No. 571, 93d Cong., 1st Sess. at 45 (1973); S. Rep. No. 1298, 93d Cong., 2d Sess., at 121-122    15

(1974).
   Commissioner Crawford does not join the remainder of this paragraph or the following paragraph.  Although    16

she agrees that “like” and “directly competitive” clearly have distinct meanings, she does not concur with the
domestic industry approach adopted by Chairman Miller and Vice Chairman Bragg in which they conclude that if
there are identifiable domestic producers of a product that is “like” the imported product, they are not required to
look further for an industry producing products that are “directly competitive.”  Rather, she follows the plain
language of the statute that the domestic industry is defined as the domestic producers of the “like or directly
competitive article.”  A consideration of both producers of “like” products as well as producers of  “directly
competitive” products is logical since both are commercially competitive with the imported article, in addition to
competing with each other.  She notes that under the approach adopted by Chairman Miller and Vice Chairman
Bragg, if there are producers of a like product, no matter how small or disinterested, then producers of a directly
competitive product face hurdles outside their control. They are either excluded from the domestic industry or, at a
minimum, face the uncertainty of not knowing whether their petition will even be accepted by the Commission or, if
it is, whether the Commission will consider them to be an industry for the purpose of making an injury
determination.  Therefore, producers of a directly competitive product are effectively foreclosed from ever bringing
an escape clause action against imports that, by definition, are commercially competitive with its product unless the
Commission, using unstated criteria, decides to consider them.  Such an exclusion is inconsistent with the views of
the Commission in Fresh Winter Tomatoes (Inv. No. TA-201-64 (Provisional Relief Phase), USITC Pub. 2881,
April 1995,  Views of Chairman Watson and Commissioners Crawford and Bragg).  There, the Commission states
that “[i]n our view, the concept of ‘directly competitive’ in the statute serves to expand the class of producers of
products who may seek and obtain relief...” Winter Tomatoes at I-11, n. 26.  An analysis of the domestic industry
question is found in the reports of the WTO panel and WTO Appellate Body reviewing similar language in Article
III:2 of GATT 1994 in Japan - Taxes on Alcoholic Beverages.  While it is clear that the WTO panel found “like” to
be a narrower concept than “directly competitive or substitutable,” (the phrase used in Article III:2), it is equally
clear that the panel did not question the basic requirement of Article III:2.  Namely, that a consideration of both
“like” and “directly competitive or substitutable” products is required.

Commissioner Crawford further notes that past Commission practice does not provide clear guidance on
this question of domestic industry since there has been no consistent approach to this issue.  In the majority of escape
clause investigations during the past twenty years, the Commission has simply discussed “like or directly
competitive” articles without explicitly addressing the issue posed here.  In other investigations, the Commission has

(continued...)
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like or directly competitive article; and (3) may also find there to be a “geographic" industry when certain
conditions are present.  14

The term "like or directly competitive" is defined in the legislative history of the Trade Act. 
Therein, Congress stated: 

The words "like" and "directly competitive," as used previously and in this bill are not to
be regarded as synonymous or explanatory of each other, but rather to distinguish between
"like" articles and articles which, although not "like," are nevertheless "directly
competitive."  In such context, "like" articles are those which are substantially identical in
inherent or intrinsic characteristics (i.e., materials from which made, appearance, quality,
texture, etc.), and "directly competitive" articles are those which, although not
substantially identical in their inherent or intrinsic characteristics, are substantially
equivalent for commercial purposes, that is, are adapted to the same uses and are
essentially interchangeable therefor.15

 
As this language indicates, "like" means substantially identical, and "directly competitive" means
commercially competitive.     The different meaning given to these terms suggests that “like” 16 17
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 (...continued)    16

taken directly contradictory approaches.  In Certain Canned Tuna Fish (Inv. No. TA-201-53, USITC Pub. 1558,
August 1984, Views of Commissioners Eckes, Lodwick, and Rohr), the Commission explicitly adopts a two-stage
approach.  In the very next escape clause investigation, Potassium Permanganate (Inv. No. TA-201-54 USITC Pub.
1682, April 1985, Views of Chairwoman Stern and Commissioners Lodwick and Rohr), the Commission reverts to a
consideration of both like and directly competitive products. (Potassium Permanganate, at 5).  In Electric Shavers
and Parts Thereof  (Inv. No. TA-201-57, USITC Pub. 1819, March 1986, Views of Chairwoman Stern, Vice
Chairman Liebeler, and Commissioners Eckes, Lodwick, Rohr, and Brunsdale), the Commission clearly considered
both like and directly competitive producers.  Shavers at 5, and at 5, n. 7.  See also the views of the Commission
majority in Fresh Winter Tomatoes (cited above) for discussion of like and directly competitive products.

   See, e.g., Mushrooms, Inv. No. TA-201-43, USITC Pub. No. 1089 (August 1980), at 8--"the intent of the    17

drafting committees was that 'like' has to do with the physical identity of the articles themselves, while 'directly
competitive' relates more to the notion of commercial interchangeability."

  This interpretation has been recognized in an international context as well.  See the reports of the WTO panel    18

and WTO Appellate Body reviewing similar language in Article III:2 of GATT 1994 in Japan--Taxes on Alcoholic
Beverages.  The WTO panel made clear that “like” is a narrower concept than “directly competitive or substitutable”
(the phrase used in Article III:2), and requires that two conditions be present--(1) the domestic and imported
products must share essentially the same physical characteristics, and (2) they must share a commonality of end-uses. 
The panel said that only the second of the two conditions need be present to find that goods are directly competitive
or substitutable.  See Japan--Taxes on Alcoholic Beverages, Report of the Panel, WT/DS8/R, WT/DS10/R,
WT/DS11/R, adopted 1 Nov. 1996, at para. 6.22.  See also Appellate Body Report on Japan--Taxes on Alcoholic
Beverages, WT/DS8/AB/R, at 21. 

  See, e.g., views of Chairman Rohr and Commissioners Newquist, Crawford, and Watson in Fresh Tomatoes and    19

Bell Peppers, Inv. No. TA-201-66, USITC Pub. 2985 (August 1996) at I-8, where they found that “domestic fresh
tomatoes . . . are like or directly competitive with the imported tomatoes.  All tomatoes, whether imported or
domestically produced, are members of the Nightshade family.  Domestic growers produce all of the types of
tomatoes consumed in the United States.”  They also found that tomatoes grown for processing, which were not part
of the scope of the investigation, were not part of the industry.  They noted that tomatoes grown for processing were
distinguishable in physical properties, were harvested mechanically (which made them unsuitable for the fresh
market), and were grown under different arrangements (under contract).  Views at I-6, n. 4.   See also views of
Chairman Newquist and Commissioners Rohr and Nuzum in Extruded Rubber Thread, Inv. No. TA-201-63, USITC
Pub. 2563 (Dec. 1992) at 9 (the imported article subject to the investigation is extruded rubber thread, and there is
one domestic product, extruded rubber thread, that is like or directly competitive with the imported article;
accordingly, the domestic industry consists of domestic manufacturers that produce extruded rubber thread).

I-8

and “directly competitive” are separate concepts, as opposed to a unitary concept.   To view “like or18

directly competitive” as a unitary concept would blur the distinction between “like” and “directly
competitive” contrary to Congressional intent.

In view of the above, we believe that if there are identifiable domestic producers of a product that
is “like” the imported product, there is a domestic industry producing a “like” product and the Commission
is not required to look further for an industry producing products that are “directly competitive” but not
“like” the imported products.  This analysis is generally consistent with past Commission practice.   Even
when the Commission has not drawn a distinction between like and directly competitive products, past
decisions reflect that the Commission has generally found the industry to consist of the domestic facilities
producing the product that is like the imported product.19

The Commission has identified several factors to be considered in identifying the like or directly
competitive product and hence the domestic industry or industries subject to investigation.  The
Commission has traditionally considered such factors as the physical properties of the article, customs
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  See, e.g., Broom Corn Brooms, Inv. No. TA-201-65, USITC Pub. 2984 (August 1996) at I-9, n. 5; Fresh Winter    20

Tomatoes, Inv. No. TA-201-64 (Provisional Relief Phase), USITC Pub. 2881 (April 1995) at I-7; Certain Metal
Castings, Inv. No. TA-201-58, USITC Pub. 1849 (June 1986) at 7-8 (examining production processes, facilities,
physical characteristics, uses, and markets); Stainless Steel and Alloy Tool Steel, Inv. No. TA-201-48, USITC Pub.
1377 (May 1983) at 15-16 (examining physical characteristics and production facilities); Wood Shakes and Shingles,
Inv. No. TA-201-56, USITC Pub. 1826 (March 1986) at 5; and Nonelectric Cooking Ware, Inv. No. TA-201-39,
USITC Pub. 1008 (Nov. 1979) at 5, 9.  See also Views of Chairman Newquist and Commissioners Rohr and Nuzum
in Extruded Rubber Thread, Inv. No. TA-201-63, USITC Pub. 2563 (Dec. 1992) at 8:  "in defining the like or
directly competitive product, the Commission generally considers such factors as production facilities,
manufacturing processes and employees, product characteristics and uses, marketing and distribution channels, and
occasionally, price."  (Case cites omitted.)

  Petitioners’ Prehearing Brief on injury, at 20.    21

  Id. at 20-21.    22

  Id. at 21.    23

  Id.    24

  Commissioner Crawford concurs with the basic discussion of facts in the following paragraph.  She also    25

considered whether there were any products that were directly competitive with the imported article.  No party
identified any such candidate products and the record did not indicate the existence of any such products.  Based on
the evidence in the record, she finds that domestically produced wheat gluten is the only product that is like or
directly competitive with the imported article and that the domestic industry consists of the domestic producers of all
forms of vital wheat gluten, including modified wheat gluten that is used in the baking and pet foods industries.

  Report at II-5.    26

  Id.    27
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treatment, where and how it is made, uses, and marketing channels.    Each of the factors is relevant, but20

the weight given to each factor will depend upon the facts in the particular case.
Arguments of the Parties.  Petitioner argues that the domestic industry consists of the domestic

producers of “all forms of vital wheat gluten,” including certain vital wheat gluten that has been modified
(modified wheat gluten) for use in the baking and pet foods industries.   Petitioner argues that there are no21

significant differences in the physical characteristics of the imported and domestic products, and that any
differences in quality, color or texture of the imported and domestic products are not such as would permit
consumers to distinguish domestic from imported wheat gluten.   Petitioner asserts that imported wheat22

gluten is perceived by consumers to be comparable to that produced in the United States, and that
production methods and facilities of domestic and imported wheat gluten are virtually identical, and that
domestic and imported wheat gluten are sold in the same channels of distribution.   Petitioner also argues23

that domestic and imported wheat gluten have the same commercial uses (chiefly, to add “vitality” to
bakery products and certain pet foods), and are “interchangeable.”24

Respondents do not contest the domestic industry definition proposed by petitioners.
Finding.  We find that domestically produced wheat gluten is “like” imported wheat gluten and

that the domestic industry consists of the domestic producers of all forms of vital wheat gluten, including
modified wheat gluten that is used in the baking and pet foods industries.   The evidence reflects that25

imported and domestic wheat gluten have substantially the same physical characteristics.  The evidence
also shows that imported wheat gluten “is perceived to be roughly of the same quality as that produced in
the United States.”   It further shows that wheat gluten has no substitutes that have the functional26

properties of “vitality” that are needed in the baking and pet food applications in which it is used.  27

Furthermore, domestic and imported wheat gluten are classified under the same HTS classifications. 
Domestic and foreign wheat gluten plants utilize similar production processes and technology.  Domestic
and imported wheat gluten are used for the same purpose, namely, to add “vitality” to bakery products and
pet foods.  Also, both domestic and imported wheat gluten are sold through the same channels of
distribution, with the majority of the product sold to end users (primarily wholesale bakeries and pet food
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producers).   Finally, the absence of substitute products with the functional “vitality” of wheat gluten28

suggests that there are no other domestic products that are “like” imported wheat gluten.      

Increased Imports

Statutory Framework.  Under section 202 of the Trade Act, the criterion of increased imports may
be met when the increase is “either actual or relative to domestic production.”   Because section 202 is a29

global safeguard law, the Commission considers imports from all sources in determining whether imports
have increased.   In investigations under section 202, the Commission traditionally has considered import
trends over the most recent 5-year period, but has considered longer and shorter periods when it found it
appropriate to do so.  There is no minimum amount by which imports must have increased.  A simple
increase is sufficient.

Finding.  During the period examined, imports of wheat gluten increased from 128 million pounds
in 1993 to 177 million pounds in 1997.   Virtually all  of this increase occurred during the last two years30   31

of the period examined, when imports surged from 128 million pounds in 1995 to 156 million pounds in
1996 and 177 million pounds in 1997.   Thus, between 1995 and 1997, imports increased by nearly 4032

percent. The ratio of imports to production followed a similar trend, rising from 100.6 percent in 1993 to
145.4 percent in 1997.    Respondents conceded that imports of wheat gluten have increased.   33           34

Based on the foregoing, we find that this criterion is satisfied.

Serious Injury or Threat

Statutory Framework.  The factors and definitions relating to serious injury and threat of serious
injury are set out in section 202(c) of the Trade Act.  "Serious injury" is defined as "a significant overall
impairment in the position of a domestic industry."   Threat of serious injury is defined as "serious injury35

that is clearly imminent."   36

The statute sets forth several economic factors that the Commission must consider in determining
whether serious injury or threat thereof exists.  Section 202(c)(1) provides that the Commission is to
consider "all economic factors which it considers relevant, including (but not limited to)" the following--

(A) with respect to serious injury--
  (i) the significant idling of productive facilities in the domestic industry,
  (ii) the inability of a significant number of firms to carry out domestic production
operations at a reasonable level of profit, and
  (iii) significant unemployment or underemployment within the domestic
industry;

(B) with respect to threat of serious injury--
  (i) a decline in sales or market share, a higher and growing inventory (whether
maintained by domestic producers, importers, wholesalers, or retailers), and a
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  Section 202(c)(6)(B).    37

  Section 202(c)(3).    38

  Petitioner’s Prehearing Brief on Injury, at 26, 29-30.    39

  Id. at 30.  In noting that the production process yields both wheat gluten and wheat starch, petitioner asserted    40

that whether the financial conditions of the industry were viewed on the basis of wheat gluten operations alone, or on
the basis of combined wheat gluten and wheat starch operations, the injury that began during 1994/1995 has become
more severe in the 2 most recent years and is clearly “serious.”  Id. at 34.

  Id. at 37.    41

  Id. at 38.    42

  Id. at 40-50.    43

  Posthearing Brief on Injury of the Association des Amidonneries de Cereales de L’U.E. (hereafter “EU    44

Posthearing Brief on Injury”), at 40.
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downward trend in production, profits, wages, productivity, or employment (or
increasing underemployment) in the domestic industry,
  (ii) the extent to which firms in the domestic industry are unable to generate
adequate capital to finance the modernization of their domestic plants and
equipment, or are unable to maintain existing levels of expenditures for research
and development,
  (iii) the extent to which the United States market is the focal point for the
diversion of exports of the article concerned by reason of restraints on exports of
such article to, or on imports of such article into, third country markets.

The statute further provides that the term "significant idling of productive facilities" includes the
closing of plants or the underutilization of production capacity.   Also, the statute provides that the37

presence or absence of any of these factors is not "necessarily dispositive" in evaluating serious injury or
threat of serious injury.  38

Arguments of the Parties.  Petitioner argues that the domestic wheat gluten industry is seriously
injured or, in the alternative, threatened with serious injury.  Petitioner cites the decline in industry
capacity utilization from 78.4 percent in 1993 to 44.5 percent in 1997, the *** as a result of low priced
imports, and the *** at U.S. plants to support its argument that there has been a significant idling of
productive facilities in the industry.   Petitioner asserts that a significant number of firms are unable to39

operate at a reasonable level of profit.  In support, petitioner points to the increase in profitability of wheat
gluten operations between 1993 and 1994, the decline in 1995, and further declines that resulted in losses
in 1996 and 1997.    Petitioner also alleges that there is significant unemployment or underemployment40

within the domestic industry.  While noting that a certain minimum workforce is needed to maintain and
run wheat gluten plants, petitioner argues that at the current low capacity utilization levels, employees are
being dramatically underemployed.   Petitioner also relies on the reduction of throughput on existing41

machines to a level of a 4-day week, ***, declining income received by production workers, and losses of
managerial and administrative jobs at domestic facilities.   42

Petitioner cites additional evidence relating both to serious injury and threat of serious injury,
including increasing production capacity in Europe, declining domestic production, shipments, and sales of
wheat gluten, declining industry productivity, increasing inventories, and the inability of domestic
producers to generate adequate capital for investment and research and development.  43

EU respondents argue that the statutory test of serious injury has not been met.   They argue that
serious injury must be evaluated in light of the most recent information, and that such information does not
support a finding of serious injury.   They allege that Midwest has restored salary cuts, raised salaries, and44

increased its workforce; that prices have risen and purchasers are unable to find adequate wheat gluten;
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  Id. at 35.    46
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  Domestic consumption increased by 17.8 percent between 1993 and 1997.  Report at II-25.    50
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producers would have supplied all of the increase in consumption. 
  Report at II-14, note 37; *** Producer Questionnaire at 13.    52

  Report at II-15.    53
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and that domestic producers have refused to sell to companies that also have imported.    They also assert45

inter alia that the Commission should give little or no weight to the domestic industry’s reported
profitability data for wheat gluten, or for wheat gluten and wheat starch combined.    In particular, they46

argue that the allocation of costs between wheat gluten and wheat starch based on sales revenue distorts the
profitability data.   47

They also argue that the domestic industry is not threatened with serious injury.  They cite recent
improvements in several indicators, including an increase in consumption and declining inventories; high
capacity utilization in Europe; and evidence relating to wages, employment, and access to capital, which
they believe indicates that serious injury is not “imminent.”  48

Finding.  We find that the domestic industry producing wheat gluten is seriously injured.  In
reaching this conclusion, we examined a wide array of factors relating to the condition of the industry,
including capacity utilization, plant closings, production, shipments, inventories, financial data, unit
values, prices, employment levels, productivity, wages, and other employment-related data. 

In making our determination, we examined the entire record.  We agree that the Commission
should consider the most recent data and must assure itself that the domestic industry is seriously injured
(or threatened with serious injury) at the time it makes its injury determination.   Indeed, remedying an
injury that no longer exists because economic conditions in the industry have improved or because the
industry has completed an adjustment process (e.g., closed plants have long been converted to other uses,
separated workers have long been reemployed elsewhere) would be contrary to the purpose of the
safeguards law.  At the same time, the Commission must also examine recent data in a broader context.  A
recent minor improvement in data relating to one or more factors does not necessarily mean that serious
injury no longer exists, just as a recent downturn in one or more factors would not necessarily mean that a
recently healthy industry is now seriously injured.  We have carefully reviewed information in the entire
record on all of the factors relevant to the question of serious injury and have concluded that the domestic
wheat gluten industry is seriously injured.        

There was a significant idling of productive facilities in the industry over the period examined. 
Capacity utilization fell significantly, from 78.3 percent in 1993 to as low as 42.0 percent in 1996 before
rising slightly to 44.5 percent in 1997.    Some of this decrease in capacity utilization is explained by the49

fact that domestic capacity to produce wheat gluten increased during the period of investigation in
anticipation of significant increases in domestic consumption.   Most of this increase in capacity was in50

place by June 1995, that is, before the surge in imports that occurred in crop years 1996 and 1997.  Had
there been no increase in imports from 1993 levels, the industry likely could have operated at 61 percent of
capacity in 1997.   Also, one plant in the industry, *** as a result of low-priced imports.   51              52

Industry production declined during the period of investigation.  Industry production of wheat
gluten, which increased early in the investigative period from 128 million pounds in 1993 to 143 million
pounds in 1995, fell sharply to 112 million pounds in 1996 and then increased to 122 million pounds in
1997, a decrease of 4.5 percent over the five-year period of investigation.   Domestic shipments followed53

a similar trend, initially rising and then falling, and they were at their lowest level of the investigative
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period in 1996 and 1997.   End of period inventories more than doubled during the period examined, as54

did the ratio of domestic producer inventories to shipments.55

The Commission received usable financial data on wheat gluten operations from three of the four
domestic producers of wheat gluten, Midland, Manildra, and Heartland.  These three firms accounted for
the substantial majority of domestic production of wheat gluten.   Each of the companies produces wheat56

gluten and wheat starch in a joint production process.  Each of the companies also produces other by-
products or related products, especially alcohol.  We carefully considered the arguments made by
respondents with respect to the allocations made by domestic producers in providing financial data on their
wheat gluten operations.  Based on a careful review of the allocation methodologies used by domestic
wheat gluten producers in responding to the Commission’s questionnaire, we find those allocations to be
appropriate.   57

The financial data obtained by the Commission show that the domestic industry is unable to
operate at a reasonable level of profit.  The industry’s wheat gluten operations were profitable early in the
investigative period, but operated at a loss in 1996 and 1997.  More specifically, gross profit and operating
income increased between 1993 and 1994, and then fell sharply in 1995; further declines in 1996 and 1997
resulted in overall industry losses on wheat gluten operations in both of those years.    Profitability58

reflected the trend in average unit value prices, which initially rose and then fell.  Average unit values
peaked in 1994 and then declined and were at the lowest level of the investigative period in 1997.    This59

decline in average unit values occurred at the same time that average unit costs were rising.  60

There is evidence of unemployment and of significant underemployment in the industry.
Production of wheat gluten is extremely capital intensive and requires very few production workers.  61

Nonetheless, a minimum work force is required to keep a plant running, and producers have little
flexibility in changing the level of employment in response to changes in production levels.   While62

employment and hours worked increased during the period of investigation,  largely to provide minimum63

production staffing for the increased capacity planned and brought on stream before imports surged in
1996 and 1997, there is evidence of layoffs of managerial and administrative workers.  For example,
Midwest reported that while production worker employment was being maintained at minimum necessary
levels, losses of managerial and administrative jobs at domestic facilities were incurred.   Also, jobs were64

lost ***.   There is also evidence of  underemployment in the industry.  The average number of hours65

worked (per worker) by production and related workers fell from *** annually for 1993-95 to *** in 1996
and *** in 1997.    Hourly wages ***.   However, the 1997 hourly wage rate was still *** the 1994 rate.  66     67             68
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Worker productivity was at its highest level of the investigative period in 1994 and at its lowest level in
1997.   As a result, unit labor costs almost doubled during the period examined.    69             70

In summary, by the end of the period examined, virtually all of the factors relevant to industry
performance were negative.  Industry capacity utilization has declined significantly, production and
shipments have declined, end-of-period inventories have more than doubled, the industry has gone from
being profitable to operating at a loss, average unit values have declined and were at their lowest level in
1997 at the same time that unit costs were rising, hourly wages have been relatively flat, worker
productivity has declined due to the decline in capacity utilization, and unit labor costs have almost
doubled.  While there has been minor improvement in several factors during the most recent year, these
improvements are isolated and do not change our conclusion that the domestic industry is presently
seriously injured.  Thus, we find that the domestic wheat gluten industry is seriously injured.
 
Causation

Statutory Framework.  The third criterion requires a finding that the article is being imported into
the United States in such increased quantities as to be a "substantial cause" of serious injury or threat
thereof.  The term "substantial cause" is defined in section 202(b)(1)(B) to mean "a cause which is
important and not less than any other cause."   Thus, the increased imports must be both an important71

cause of the serious injury or the threat thereof, and a cause that is equal to or greater than any other cause. 
The latter requires a weighing of causes.

In determining whether increased imports are a substantial cause of serious injury or the threat
thereof, the statute directs the Commission to take into account all economic factors that it finds relevant,
including but not limited to--

. . . an increase in imports (either actual or relative to domestic production) and a decline
in the proportion of the domestic market supplied by domestic producers.72

The statute directs that the Commission consider "the condition of the domestic industry over the
course of the relevant business cycle," but it provides that the Commission "may not aggregate the causes
of declining demand associated with a recession or economic downturn in the United States economy into
a single cause of serious injury or threat of injury".   Also, the statute directs that the Commission73

"examine factors other than imports" that may be a cause of serious injury or the threat thereof to the
domestic industry and include such findings in its report.    The legislative history of the Trade Act74

includes examples of other causes “such as changes in technology or in consumer tastes, domestic
competition from substitute products, plant obsolescence, or poor management,” which, if found to be
more important causes of injury than increased imports, would require a negative determination.  75

Arguments of the Parties.   Petitioner argues that increased imports are an important cause of
serious injury to the domestic industry and the only cause of serious injury.   Petitioner argues that the76

condition of the domestic industry has deteriorated dramatically despite continued strong domestic demand
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for wheat gluten, and that the increase in imports--particularly from the EU--correlates directly with the
decline in industry production, market share, shipments, financial performance, and prices.    Petitioner77

asserts that a combination of prohibitive trade barriers and governmental practices insulate EU producers
from competition.  Petitioner points out that the EU import tariff on wheat gluten is 11 times higher than
the U.S. tariff on wheat gluten, and the EU import tariff on wheat starch is 27 times higher than the U.S.
tariff on wheat starch.   Petitioner also alleges that European producers benefit from a variety of78

government measures which amount to subsidies, including a wheat export tax, export subsidies, subsidies
to starch end users, and quotas or limits on production of various competitive starch products.    Petitioner79

argues that these trade barriers and practices create incentives to overproduce wheat starch, and, thereby,
wheat gluten, and give EU producers the ability to undersell the U.S. market.80

EU respondents, on the other hand, argue that changes in co-product markets have had a
substantially greater impact on the domestic industry than imports of wheat gluten.   More specifically,81

they claim that weak U.S. market conditions for wheat starch have had a greater effect on wheat gluten
production and sales than has import competition.  In support of that argument, they note that co-products
account for a large, relatively fixed share of the volume of wheat consumed in the production process
(close to 90 percent), that the processing operation results in the production of about five times as much
wheat starch as wheat gluten, and that the integrated nature of the production process means that
production decisions must also be made on an integrated basis.   EU respondents state that the manner in82

which wheat starch is marketed or consumed affects wheat gluten production volumes and profitability,
including how much goes to alcohol production versus premium wheat starch production.  They cite
competition between wheat starch and corn starch in the U.S. market as a key factor affecting the
production of wheat starch, and by extension wheat gluten.   In particular, they argue that Midwest’s poor83

financial performance is explained by developments relating to its alcohol operations.  EU respondents
point out that Midwest’s sales revenue for wheat gluten declined in 1995, before the increase in imports. 
EU respondents argue that this decline is correlated with an increase in the relative cost of wheat to
corn/milo in that year as well as to weakness in the ethanol market.  EU respondents argue that these
developments caused Midwest to reduce the volume of wheat starch used as the feedstock for its alcohol
operations, which led to ***.    84

EU respondents further claim that large-scale importing by U.S. producers is indicative of co-
product economies, since it can make more sense to import the product, rather than produce the product
along with the co-product, subject to weak demand.  They also claim that domestic producers, by
bargaining with European producers for increased import quantities at prices below the U.S. market price,
have contributed to the price undercutting and reduced market share that they complain of.   85

EU respondents also assert that nothing can change the economic reality that imports can have had
no more than a negligible price effect when there is strong competition between U.S. producers, a new
domestic producer, and less than full levels of capacity utilization by domestic producers.86

Respondent Shoalhaven, an Australian producer and exporter, argues that the Commission should
take into account Australia’s role as long-term, reliable supplier to the U.S. market, and apply a
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“disaggregated analysis” that focuses on the impact of EU imports.  Shoalhaven asserts that the “tariff wall
and subsidy schemes” of the EU are the “sole ‘factor’” causing the increase in imports of wheat gluten.   87

Shoalhaven claims that U.S. law provides support for such an analysis, citing the first sentence of section
202(c)(5) of the Trade Act.   While Shoalhaven acknowledges that the Commission must consider all88

imports in determining whether imports have increased in such quantities as to be a substantial cause of
serious injury or threat thereof, it asserts that it would be “inappropriate for the Commission not to conduct
an analysis of imports by country source where, as in this case, the factual record shows that only imports
from one source dramatically increased and were driving prices well below the U.S. producers’ cost of
production.”   Shoalhaven further claims that such a disaggregated analysis is consistent with U.S.89

obligations under the WTO Safeguards Agreement.  90

Finding.  We reviewed carefully the alternative causes of injury suggested by the parties and other
possible causes, and have concluded that increased imports are both an important cause of serious injury
and a cause that is greater than any other cause.

As we established in the “increased imports” section of these views, imports have increased
significantly, both in actual terms and relative to domestic production.   The quantity of imports also
increased relative to domestic consumption.  Imports, as a share of U.S. consumption, were relatively
stable during the first three years of the investigative period, declining slightly from 51.4 percent to 50.1
percent.   The ratio of imports to consumption then increased sharply to 58.9 percent in 1996 and 60.291

percent in 1997.   The record reflects that most of this increase consisted of imports from the EU.  The92

record also shows that imports from the EU consistently undersold domestic wheat gluten.  This surge in
relatively low-priced imports in 1996 and 1997 coincided with the decline in industry performance
described above.  There is a direct correlation between the dramatic increase in wheat gluten imports and
the significant decline in domestic wheat gluten industry performance in 1996 and 1997.  In the face of
rising domestic demand and consumption, domestic production, shipments, capacity utilization, unit
prices, industry financial performance, and worker productivity all declined during the period of greatest
import penetration.

We carefully reviewed EU respondents’ arguments about the co-product markets.  While there is
evidence that wheat gluten production decisions are affected by market conditions in the wheat starch
market, we conclude that changes in the co-product markets were not a more important cause of serious
injury than increased imports.  We examined U.S. selling prices of wheat starch, which is the major co-
product of wheat gluten production.  In contrast to the domestic selling price of wheat gluten, the domestic
selling price of wheat starch showed a gradual increase over the period of investigation.  Weighted-average
wheat starch prices were at their highest level of the investigative period in 1997.    Thus, there has been93

no decline in wheat starch prices that either parallels the sharp decline since 1994 of domestic wheat gluten
prices or explains the sharp decline in the financial performance of domestic wheat gluten producers.  In
addition, the relative stability of, and gradual increase in, domestic wheat starch prices suggests that
competition between corn starch and wheat starch is not likely to have had much if any effect on wheat
gluten production.  While there is evidence that Midwest reduced its wheat gluten production in 1995, for
reasons related at least in part to conditions in the alcohol market (Midwest further processes wheat starch
into alcohol), Midwest is but one of four domestic producers.  Midwest’s action in 1995 explains, at most,
only part of the problem faced by one producer.  It does not explain the significant deterioration in 1996
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and 1997 of the other three domestic producers, who account for the majority of domestic production, nor
does it fully explain Midwest’s declining financial performance on its wheat gluten operations.  

We do not regard the ongoing importation of wheat gluten by domestic producers as being a more
important cause of the serious injury, as argued by respondents.  First, U.S. producers’ imports remained
relatively steady during the period examined.    Thus, U.S. producers were not responsible for the surge in94

imports that occurred in 1996 and 1997.  Second, the U.S. market depends in part on imports to meet
domestic demand.  In all but one year (1996) during the period of investigation, U.S. apparent
consumption of wheat gluten exceeded U.S. producers’ capacity to produce wheat gluten.  95

We considered other possible causes of injury, including competition among domestic producers,
increased capacity, and rising raw materials (wheat and wheat flour) costs.   The domestic wheat gluten
market is very competitive.  Producers have ample excess capacity to meet higher demand.  Also, wheat
gluten is a commodity product that sells primarily on the basis of price, and wheat gluten from different
sources is highly interchangeable.  One new domestic producer, Heartland, entered the market in 1996.  In
addition, the domestic industry added substantial new capacity early in the period of investigation.  This
increased capacity was added in anticipation of continued strong growth in domestic demand and
consumption.  Industry projections of continued growth in demand and consumption were largely correct,
as apparent consumption increased nearly 18 percent between 1993 and 1997.  As indicated above, but for
the increase in imports, the industry would have operated at 61 percent of capacity in 1997, which is much
closer to the level at which the industry operated early in the investigative period when it operated
reasonably profitably.  We therefore conclude that neither domestic competition nor increased domestic
capacity was a more important cause of serious injury than increased imports.

Nor do we consider rising prices of wheat and wheat flour, which are the major inputs into wheat
gluten/wheat starch production, to be a more important cause of serious injury than increased imports.  We
note that raw material costs increased over the period examined, particularly in 1996 and 1997.  96

Consumption also increased significantly during this period.  Because demand for wheat gluten is
relatively insensitive to changes in price, we would expect that wheat gluten producers would be able to
pass on these cost increases to their customers.  U.S. producers testified that, historically, higher raw
material costs had been passed through to their customers.   In 1996 and 1997, however, unit selling97

values declined,  notwithstanding increased demand and higher raw material costs.  We find that this98

unusual development is explained by the dramatic increase in relatively low-priced imports during this
period, which had the effect of driving down wheat gluten prices.    

We find no basis in the statute for the Commission to undertake the disaggregated analysis that
Shoalhaven advocates.   In our view, Shoalhaven has misconstrued the meaning of section 202(c)(5). 
Section 202(c)(5) requires that the Commission investigate any factor which in its judgment may be
contributing to increased imports and directs the Commission, if it has “reason to believe” that the
increased imports are attributable in part to circumstances which come within the purview of the
antidumping and countervailing duty laws, section 337 of the Tariff Act of 1930, or other remedial
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  While general allegations were made during the investigation concerning EU programs and subsidies, the    99

Commission has not received evidence that would warrant sending a notice to the Department of Commerce or any
other agency, nor have any of the parties asked the Commission to do so.

  Section 311(b)(2) of the NAFTA Implementation Act.    100
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provisions of law, to notify the appropriate agency so that appropriate action may be taken.   We disagree99

that this provision may be construed to direct the Commission to undertake a disaggregated analysis.
We disagree with Shoalhaven’s argument that Article 5:2 of the WTO Safeguards Agreement

supports a disaggregated approach.  Article 5:2 relates to the manner in which quantitative restrictions may
be applied.  That Article does not provide authority for examining only certain imports in determining
whether increased imports are a substantial cause of serious injury or the threat of serious injury to the
domestic industry.  Nothing in Article 4 of the Agreement, which defines key terms and sets out the factors
to be considered in determining whether an industry is injured, suggests that a country should look at
anything less than all imports in determining whether imports have increased, and whether increased
imports cause or threaten serious injury to a domestic industry.  Moreover, Article 2:2 of the Agreement
states that safeguard measures shall be applied to a product being imported irrespective of its source.        

Nor do we find any basis to undertake a disaggregated analysis based on the EU tariffs and alleged
subsidies, as Shoalhaven argues.  Foreign tariffs and subsidies could theoretically be two of the reasons
why imports are increasing, but do not provide a basis for examining certain imports and ignoring others in
determining whether increased imports are a substantial cause of serious injury to the domestic industry.

Finding with Respect to NAFTA Imports

Section 311(a) of the NAFTA Implementation Act provides that if the Commission makes an
affirmative injury determination in an investigation under section 202 of the Trade Act, the Commission
must also “find” whether--

   (1) imports of the article from a NAFTA country, considered individually, account for a
substantial share of total imports; and

   (2) imports of the article from a NAFTA country, considered individually or, in
exceptional circumstances, imports from NAFTA countries considered collectively,
contribute importantly to the serious injury, or threat thereof, caused by imports.

Thus, in order to make an affirmative finding with respect to imports from Canada or Mexico, the
Commission must make an affirmative finding on both conditions.  If the Commission finds that either
condition is not satisfied, it must make a negative finding.

Section 311(b)(1) states that imports from a NAFTA country “normally” will not be considered to
account for a substantial share of total imports if that country is not among “the top 5 suppliers of the
article subject to the investigation, measured in terms of import share during the most recent 3-year
period.”

Section 311(c) defines “contribute importantly” to mean “an important cause, but not necessarily
the most important cause.”  The Commission considers this test to require a lesser causal connection than
the “substantial cause” test in section 202(b)(1)(B), since the latter is defined to mean “a cause which is
important and not less than any other cause.”  In determining whether imports have contributed
importantly to the serious injury or the threat thereof, the Commission is directed to consider “such factors
as the change in the import share of the NAFTA country or countries, and the level and change in the level
of imports from a NAFTA country or countries.   Imports from a NAFTA country or countries100
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  Id.    101

  Statement of Administrative Action Accompanying the North American Free Trade Agreement, as published in    102

H. Doc. 103-159, 103d Cong., 1st Sess. (1993), at 565.
  Official statistics of the U.S. Department of Commission.    103

  Commissioner Crawford does not reach the question of whether imports from Canada account for a substantial    104

share of total imports.  Rather, she makes a negative finding with respect to Canada based on her finding that imports
of the article from Canada do not contribute importantly to the serious injury caused by imports.  See discussion
below.

  Report at II-12.    105

  Petition at 27-28.    106
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“normally” will not be considered to contribute importantly to the serious injury or the threat thereof  “if
the growth rate of imports from such country or countries during the period in which an injurious increase
in imports occurred is appreciably lower than the growth rate of total imports from all sources over the
same period.”   In “exceptional circumstances” imports from NAFTA countries may be considered101

collectively in determining whether NAFTA imports have contributed importantly to the serious injury or
threat.  The NAFTA Statement of Administrative Action states that “the ITC is likely to consider imports
from NAFTA countries collectively when imports from individual NAFTA countries are each small in
terms of import penetration, but collectively are found to contribute importantly to the serious injury or
threat of serious injury.”  102

We make a negative finding with respect to both Mexico and Canada.  There were no reported
imports of wheat gluten from Mexico during the period examined.   Thus, Mexico does not account for a103

substantial share of total imports.  Having found that the first prong of the test is not met, we have made a
negative finding with respect to Mexico.  Canada, on the other hand, was the third largest supplier (after
the EU and Australia) of wheat gluten imports during the most recent 3-year period, accounting for an
average of 10.2 percent of the subject imports.  Therefore, we find that imports from Canada account for a
substantial share of total imports.   However, imports from Canada declined significantly during the104

period examined, while imports overall increased, and by 1997 Canada accounted for 8.9 percent of total
imports.   In addition, petitioner stated in its petition that imports from Canada are not contributing105

importantly to the serious injury caused by imports.   We therefore find that imports from Canada are not106

contributing importantly to the serious injury caused by imports.  Having found that Mexico does not
account for a substantial share of imports, we do not address the question of whether imports from Canada
and Mexico considered collectively contribute importantly to the serious injury caused by increased
imports.  
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VIEWS OF THE COMMISSION ON REMEDY

Findings and recommendations

For the reasons set forth below, we find that the following remedy will address the serious injury
that we have found to exist and will be the most effective in facilitating the efforts of the domestic industry
to make a positive adjustment to import competition.  More specifically-

(1) We recommend that the President impose a quantitative restriction, for a four-year period,
on imports of wheat gluten that are the subject of this investigation, in the amount of 126
million pounds in the first year, to be increased by 6 percent in each subsequent year that
the action is in effect;

(2) We recommend that, within the overall quantitative restriction, the President allocate
separate quantitative restrictions for the European Union, Australia, and “all other” non-
excluded countries, taking into account the disproportional growth and impact of imports
of wheat gluten from the European Union;

(3) Having made negative findings with respect to imports of wheat gluten from Canada and
Mexico under section 311 of the NAFTA Implementation Act, we recommend that such
imports be excluded from the quantitative restriction;

(4) We recommend that this import relief action not apply to imports of wheat gluten from
Israel, or to imports of wheat gluten from beneficiary countries under the Caribbean Basin
Economic Recovery Act or the Andean Trade Preference Act; and

(5) We recommend that the President undertake international negotiations to address the
underlying cause of the increase in imports of wheat gluten or otherwise to alleviate the
injury to the domestic industry.

Introduction

In deciding what relief to recommend, we took into account the considerations set forth in section
202(e)(5)(B) of the Trade Act, including the form and amount of action that would remedy the serious
injury we have found to exist, the objectives and actions specified in the adjustment plan submitted by
petitioner, individual commitments submitted in the course of the investigation, information available to
the Commission concerning the conditions of competition in domestic and world markets, and likely
developments affecting such conditions during the period for which action is being requested, and whether
international negotiations may be constructive to address the serious injury or to facilitate adjustment.  We
begin our discussion by first discussing competitive conditions affecting the industry and the industry’s
adjustment plan and individual commitments.
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 Most annual data reported in the Commission’s report are for 12-month “crop years” running from July through    107

June.  Unless specified otherwise, annual data discussed in the opinion are for the 12-month periods ending June 30.
 As a result of U.S. producers’ recent expansions in capacity, they now have significant flexibility to respond to    108

changes in demand for their wheat gluten.  At least part of the new capacity could be used to provide the vital wheat
gluten required to produce modified wheat gluten products.  For a full discussion of U.S. producers’ supply
responsiveness see Final Remedy Memorandum, EC-V-012, Mar. 4, 1998, at 3-6.

 When asked in the questionnaire to suggest products that substitute for wheat gluten, the 19 responding U.S.    109

importers/purchasers to this question listed no such products (Final Remedy Memorandum, EC-V-012, Mar. 4, 1998,
at 12).

 Such sensitivity is heightened somewhat by limited substitution between wheat gluten and high-protein wheat    110

flour.
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Competitive Conditions

Market conditions.   We have considered the conditions of competition in domestic and world107

markets, and likely developments affecting such conditions during the next several years.  During 1993-97
the U.S. wheat gluten market was subjected to significant changes in market conditions.  Changes in
demand conditions in the U.S. market have led to generally steady, but sometimes significant, increases in
consumption of wheat gluten.  These have resulted from increasing use of wheat gluten in specialty breads,
white bread, and pet food, and from occasional weather related effects on the wheat crop that lead to, at
such times, increased use of wheat gluten to supplement inadequate protein levels in the wheat flour used
to make bread.  Demand is also expected to increase in the future, especially as recently developed
modified wheat gluten products move to volume production and marketing.  Since wheat gluten is a
commodity product, supply from different sources is highly substitutable.  This is not expected to change
in the near future, although modified wheat gluten products will most likely utilize wheat gluten produced
in the United States.  Available supply in the U.S. market increased as a result of two major factors; a
massive increase in capacity and shipments by EU producers and a large increase in capacity by U.S.
producers.  EU capacity is expected to continue to increase in the near future; whereas U.S. capacity will
not likely increase from its current level.108

Demand conditions.  U.S. demand for wheat gluten, as measured by total U.S. apparent
consumption, increased significantly during 1993-97, from 249.7 million pounds in 1993 to 294.2 million
pounds in 1997, or by about 18 percent.  This increase in consumption was supplied primarily by the
increase in imported wheat gluten during this period.

Demand for wheat gluten is largely insulated from changes in the overall economy because about
80 percent of the product is used as a necessary ingredient in bread, a low-price food staple.  Another 15
percent of the wheat gluten is used in canned pet foods, and the remaining 5 percent is used in a variety of
other products where substitutes exist.  In its two major uses, bread and certain types of canned pet food,
wheat gluten is used for its unique visco-elastic properties as well as its protein content.  As a result, no
other products, other than high-protein wheat flour in the use of bread, are commercially substitutable for
wheat gluten in these uses.    Because wheat gluten represents only a small share of the cost of producing109

the downstream products and generally lacks substitutes, the demand is not sensitive to price changes in
wheat gluten.110

Most of the increase in apparent consumption in wheat gluten during 1993-97 appears to have
resulted from continuation of long-run growth in demand as well as some structural changes in demand in
the final products noted above, rather than from any significant substitution caused by changes in the price
of wheat gluten.  Throughout this period demand for wheat gluten rose as consumption increased for
products such as bread and pet food, which contain wheat gluten.  Particularly notable are the increases in
wheat gluten demand in 1994 and in 1997.  The increase in demand for wheat gluten in 1994 to 256.6
million pounds, up 2.8 percent from the level in 1993, resulted at least in part from a weather-related
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 Final Remedy Memorandum, EC-V-012, Mar. 4, 1998, at 13.    111

 Recently, bakers have been increasing their use of wheat gluten in the production of white bread as they have    112

been switching to high-speed dough mixing equipment.  High-speed mixers process 220 to 250 1-pound loaves per
minute compared to the traditional mixers that process 100 to 150 1-pound loaves per minute.  Because the higher
mixer speed tends to break down the vitality of the flour, additional wheat gluten must be added to the flour to
prevent production of poor quality bread, i.e., loaves of bread that rise poorly or collapse (Final Remedy
Memorandum, EC-V-012, Mar. 4, 1998, at 12).

 Wheat gluten must be used in the production of high-fiber and multi-grain breads and in the production of    113

bagels.  Production of these breads has been increasing in recent years as consumers have become more health
conscious.  Bakers traditionally used little wheat gluten in white breads, except when the protein content in the wheat
crop was low.

 If kept in cool dry storage, wheat gluten should last for up to a year or more.  End users of wheat gluten reported    114

in their questionnaire responses, however, that they typically prefer to use wheat gluten within the first few months
after it is produced.
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deficiency in protein content in the wheat crops of the major producing countries, including the United
States, during 1993.  Demand for wheat gluten increases during periods when the protein level in wheat is
low, since more wheat gluten is needed to supplement the protein level in wheat flour used for baking
bread.  In contrast, when the protein level in wheat is high, less wheat gluten is demanded to add to the
baking flour.  U.S. market prices in 1994 jumped almost 22 percent from the year earlier, reflecting a large
increase in demand and only a modest increase in supply.  In 1997, demand for wheat gluten jumped by
11.1 percent or 29.5 million pounds over the level in 1996.  This increase is likely attributable to several
factors.  First, there was an increase in demand for canned cat food formulations that feature product in
gravy instead of the regular loaf-style canned cat food.   The three major U.S. pet food producers of this111

product *** their purchases of wheat gluten by a total of almost *** pounds in 1997, accounting for about
*** of the increase in total apparent consumption in that year.  Second, the use of wheat gluten increased
as bakeries shifted to high-speed mixing equipment.   Third, wheat gluten consumption rose due to the112

increasing popularity of high-fiber breads and other products, like bagels, that are particularly high in
wheat gluten.   Fourth, it is likely that anticipation by purchasers and importers to the section 301 action113

taken by the domestic wheat gluten industry in January 1997 led to some increase in apparent
consumption.114

Demand for wheat gluten is expected to continue to grow, with possible sharp fluctuations in
demand due to weather-related effects on the wheat crop  Future demand for U.S. wheat gluten will also
increase when domestic producers begin commercial production of modified wheat gluten products for
non-traditional food and other uses.  But, according to petitioners,  production of these products will only
occur if trade relief allows higher profits to fund the production facilities for the modified products.

Supply conditions.  The U.S. wheat gluten market is a competitive market that has traditionally
depended on both imports and U.S. production to supply U.S. demand.  During 1993-95, imports from
multiple suppliers of wheat gluten accounted for about 50 percent of U.S. apparent consumption, while
U.S. producers supplied the remainder.  During 1996 and 1997, however, the U.S. market share of
imported wheat gluten increased to an average of about 60 percent.  During this period, however, the four
U.S. producers had the capacity to supply more than 90 percent of the domestic market.  Thus, even with
significantly lower levels of imports, U.S. consumers would not experience any shortfall in supply at either
existing or expected levels of consumption.

U.S. imports of wheat gluten, particularly from the EU, increased by almost 38 percent, or 48.7
million pounds, during 1993-97, with much of this increase occurring in 1996 and 1997.  U.S. imports of
EU wheat gluten increased most notably in 1996 and 1997 and in relative terms exceeded the increase in
U.S. consumption during this period.  During much of this two-year period, the EU wheat gluten was
priced lower than the domestic product, with margins of underselling ranging from *** percent to ***
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 Report at II-44.    115

 Prices of the EU wheat gluten were also *** per pound during this period and this was only marginally higher    116

than the lowest price of the EU wheat gluten, which was *** per pound in the last quarter of 1996.
 Increases in the supply of wheat gluten to the U.S. market during 1996-97 outstripped increases in demand and    117

as a result the U.S. market price of wheat gluten fell in both years.
 Depreciating currencies of the principal supplying countries had only a minimal impact on prices of the imported    118

wheat gluten during 1993-97 because frequently used dollar-denominated supply contracts blunted the impact of
currency fluctuations during this period.

 The EU operates four main programs to enhance the production of wheat starch; these programs are the wheat    119

export tax, the cereal starch production refund program, the starch export restitution program, and various other
quotas and production limits on other starches.  Although likely affecting wheat starch production, the effect of these
programs has not been examined by the Commission.  To the extent that these programs increased wheat starch
production, the supply of wheat gluten would also have increased.   In addition, the EU imposes higher import tariffs
on wheat starch and wheat gluten than does the United States.  (Final Remedy Memorandum, EC-V-012, Mar. 4,
1998, at 9-10.)

 Report at II-28–II-34.    120

 The U.S. industry intends to carry out pre-existing goals to improve efficiency and productivity and to develop,    121

market, and produce promising new products derived from modified wheat gluten and wheat starch (petitioner’s
adjustment plan, Jan. 13, 1998, at 5).
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percent.   In fact, prices reached the lowest level of the period during the final quarter of 1997, at *** per115

pound for the domestic product,  despite rising U.S. apparent consumption.   The low pricing of the EU116     117

product is expected to continue because the EU production of wheat gluten is largely dependent on the
demand for wheat starch, and therefore appears to be relatively non-responsive to changes in wheat gluten
prices.   High prices for EU-produced wheat starch in the EU market, which is subject to high tariffs, can118

allow the sale of wheat gluten at a lower price than otherwise.
The increase in U.S. imports of wheat gluten occurred as EU producers significantly increased

wheat gluten production capacity.  Between 1993 and 1999, when EU capacity increases currently
underway are brought on line, EU wheat gluten capacity will have increased by 87.6 percent, or by 332.4
million pounds.  The increase in EU wheat gluten capacity appears to have resulted from an effort to
increase production of wheat starch,  a co-product of wheat gluten.  Wheat gluten production capacity in119

the other principal supplying countries, Australia and Canada, remained steady for much of the period
before declining somewhat in 1997; capacity in these countries is projected to remain at the 1997 level
through 1999.  Excess wheat gluten capacity in the top supplying countries, however, was significant at the
end of 1997.   With such capacity foreign producers, and in particular the EU producers, have significant120

flexibility to adjust supply levels in response to changes in U.S. demand for their wheat gluten.
  In contrast, U.S. capacity increased by 68.2 percent, or 111 million pounds, during the 1993-97
period of investigation.  The U.S. increases in capacity are already in place; no significant additional
increases in capacity are planned.   121

Summary.  The conditions of competition in both domestic and world wheat gluten markets have
undergone important changes during the past several years and are expected to continue to evolve in the
near future.  U.S. demand has increased significantly due to increasing use of wheat gluten in bread and
pet food, as well as changes in weather conditions.  Demand is expected to increase in the future,
especially as recently developed wheat gluten products move to volume production and marketing. 
Available supply in the U.S. market has increased significantly as a result of added U.S. wheat gluten
capacity, but no major additions are expected in the near future.  Wheat gluten capacity among foreign
producers in the EU and elsewhere has grown even more rapidly and is expected to increase further.  In
particular, EU producers have rapidly expanded and will continue to expand their wheat starch and wheat
gluten capacity, primarily to produce wheat starch to serve their home market.  These EU market
conditions appear to allow EU producers to sell their wheat gluten at a relatively lower price.  Trade and
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 Bread and pet food producers have demonstrated a willingness to purchase from the lowest priced supplier,    122

regardless of the source (Final Remedy Memorandum, EC-V-012, Mar. 4, 1998, at 13-16).
 The petitioner states in its adjustment plan that “U.S. producers are using the most modern equipment available    123

to produce the highest quality wheat gluten in the most cost effective manner possible.  This is not a case where the
bulk of the adjustment effort for the U.S. industry must be to ‘modernize’ to become more cost effective.”  Since
1992, U.S. producers have spent *** investing in new plant and equipment to expand and modernize their wheat
gluten production facilities.  Nonetheless, Midwest intends to spend at least $400,000 during the relief period to
continue to improve its efficiency and reduce costs in producing wheat gluten.  Transcript of remedy hearing (Jan.
10, 1998), at 23.

 A detailed discussion of new product development by the U.S. wheat gluten producers is found in the    124

petitioner’s adjustment plan (submission of Jan. 13, 1998) and in the Final Remedy Memorandum, EC-V-012, Mar.
4, 1998, at 26-29.

 Central to Manildra’s adjustment will be the construction of a plant at Hamburg, IA, costing about ***, to    125

produce modified wheat gluten and wheat starch, particularly wheat protein isolates to be used in the non-dairy
cream products and as a meat extender (posthearing brief–remedy phase, at 43). ADM did not report any specific
adjustment plan efforts, but did note in its questionnaire response that if granted relief that led to higher prices, the
firm would consider ***.
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consumption patterns have shown that U.S. consumers readily accept foreign supplies of wheat gluten and
view it as largely substitutable for U.S.-produced wheat gluten.122

Industry Adjustment Plan

We closely examined the industry’s adjustment plan and the commitments contained therein. 
(There were no significant commitments submitted outside of those contained in the industry plan.) 
Should import relief be granted, the wheat gluten industry’s adjustment plan provides that the bulk of its
adjustment effort will be to continue to develop and market new products made from modified wheat
gluten and modified wheat starch, while also continuing to enhance its efforts to improve efficiency and
productivity.123

Midwest has spent about *** since 1994 developing such new products.   Midwest has been
selling a modified wheat gluten product used as a calf-milk replacer since ***; this product competes with
skim milk and whey protein.  During 1997 Midwest obtained patent protection on several of its modified
wheat gluten products; these products are Gliadin, Glutenin, Pasta Power, Glutenin Resin for pet chews,
Gluten resin for biodegradable knives, spoons, forks, cups, plates, etc.  As of December 1997, Midwest has
a patent allowed for modified wheat gluten used in the fabrication of films, with the following products
protected: FP 6000-Edible Film and Wheat Protein Isolate.  On February 3, 1998, Midwest received a
patent on Gliadin-containing cosmetic formulations and Gliaden-applications in hair sprays with low
volatile organic chemicals.  Finally, Midwest produces Wheatex, a textured wheat protein that can be used
to produce vegetarian type products or used as a meat extender.  This latter product has no patent
protection, but Midwest’s production process is unique and kept secret by the firm.  Midwest’s 5-year goal
is to produce *** percent of its wheat gluten as modified wheat gluten products.  In addition to developing
modified wheat gluten products, Midwest has directed significant effort into developing modified wheat
starch products, which constituted about *** percent of its total wheat starch sales in 1997.124

 If granted relief, Midwest, Manildra, and Heartland indicated in the adjustment plan that they plan
to spend a combined amount of *** to develop modified wheat gluten and modified wheat starch products,
construct production facilities in which to produce these products, and develop markets for them.   The125

market potential for modified wheat gluten and modified wheat starch products is reportedly huge, and the

Acer123
Text Box
187



 The petitioner’s adjustment plan (at 10) noted that if only 1 percent of the 80 billion pounds of U.S.    126

consumption of the plastic food service and film coating products was produced with a modified wheat gluten that
made these products biodegradable, it would consume 800 million pounds of wheat gluten annually.

 Petitioner argues that the higher EU wheat starch prices are the result of the various government programs and    127

policies affecting wheat starch production and sales that are maintained by the EU.
 Report at II-34.    128

 Except those excluded under preferential trade programs such as NAFTA, the U.S-Israel Free Trade Agreement,    129

the Caribbean Basin Economic Recovery Act, and the Andean Trade Preference Act. 
 Commissioner Crawford emphasizes her reluctance to recommend a quota, particularly in light of the URA's    130

elimination of most quotas.  As is well known, the probable welfare costs to the United States of quotas are higher
(continued...)
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market for modified wheat gluten products could, in time, dwarf the current market for vital wheat
gluten.126

Recommended Relief

Selection of Import Quota. We examined the different forms of relief that the Commission is
authorized to recommend, to determine which would be most effective in remedying the serious injury and
facilitating positive adjustment to import competition.  As a general matter, we prefer a simple tariff
increase over tariff-rate quotas and quantitative restrictions (quotas) because a tariff tends to be least
distortive of trade and easiest to administer.  However, in this case we consider a tariff increase to be
inappropriate for three reasons.  First, it is difficult to estimate the effect that a tariff in any given amount
might have on imports.  Because of the co-product nature of wheat gluten production, the supply and price
of wheat gluten is dictated in part by demand for wheat starch.  When demand for wheat starch rises, the
production of wheat starch--and, consequently, wheat gluten--also tends to rise. Thus, any assumptions
about the effect that a tariff on wheat gluten might have on imports of wheat gluten must take into account
both foreign demand for wheat gluten and foreign demand for wheat starch and the effect that this demand
will have on the supply and price of wheat gluten. Given the large number of variables, we found it
impossible to predict the effect of any tariff increase within an acceptable margin of certainty.  

Second, the pricing data we collected demonstrates that imports from the EU consistently
undersold the U.S. market during the last two years of the period of investigation.  U.S. market prices in
1996 and 1997 were below U.S. producers’ cost of production.  It appears that higher prevailing market
prices for wheat starch in the EU give EU producers more pricing flexibility than U.S. or other foreign
producers.   In light of this pricing evidence and the ongoing expansion of EU wheat gluten capacity, it is127

possible that even a 50 percent ad valorem increase in tariffs, the maximum permitted under U.S. law,
would prove inadequate.  EU capacity to produce wheat gluten increased by 44 percent from 1993 to 1997
and is projected to increase by an additional 30 percent from 1997 to 1999.   This increase exceeds the128

projected increase in demand in the U.S. market for wheat gluten.  Assuming that the EU industry
continues to operate at a high level of capacity, it is possible that much of any additional production will be
directed towards the U.S. market at whatever price is necessary to produce a sale.  Thus, we believe it is
possible that EU exporters would choose to absorb any tariff increase permitted under current law.  

Third, a tariff would be applied against imports from all suppliers,  including those who have129

maintained a stable market share. Because we believe that EU producers have significantly greater pricing
flexibility than other foreign suppliers, imposition of a high tariff would be inequitable in that it is likely to
further drive these suppliers from the U.S. market.

We also considered a tariff-rate quota, which is a form of tariff.  However, as in the case of a straight
tariff, the maximum increase in tariffs that could be imposed on over-quota imports is 50 percent ad
valorem. For the reasons noted above, we conclude that a tariff-rate-quota would be inadequate.130
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 (...continued)    130

than for tariffs, due to the capture of "economic rents" by foreign producers rather than retaining them domestically
and due to the potential for unanticipated changes in demand conditions that lead to distortions in supply and
demand balances.  In the wheat gluten market, the latter problem is somewhat mitigated by the ample excess capacity
of domestic producers.  

Commissioner Crawford also considered proposing a remedy consisting of a combination of a tariff rate
quota and a quota ("TRQ-Quota"), as is permitted under section 202(e)(2)(E).  Under such a remedy, an initial
quantity of imports might enter duty free, an additional quantity might be subject to a tariff of up to 50 percent, and
any further imports would be prohibited.  Such a remedy would minimize the potential distortive effects of a quota
by allowing some imports above the duty-free quota amount in the event of changes in demand conditions, while
providing the certainty of an absolute ceiling on imports.  To the extent that the duty-free portion of the TRQ-Quota
was subsequently filled and additional imports entered under the tariff portion of the TRQ-quota, this would provide
a signal regarding the ability of the EU to sell in the U.S. market even with a high ad valorem tariff.  Such
information would be useful when considering any extension of the remedy.

Finally, Commissioner Crawford considered recommending that the President implement an auction system
to allocate quotas, as authorized under 19 U.S.C. 2581.  This provision authorizes the President to sell import
licenses at public auction under such terms and conditions as he deems appropriate.  The legislative history states
that “[a]uctioning of such licences may be a more desirable method to achieve the purposes of the particular
quantitative restriction and could be used to capture any ‘quota premium’ associated with the restriction.” S. Rep.
No. 249, 96  Cong., 1  Sess. 258  (1979).  Such an auction would generate revenues otherwise lost to foreignth  st

producers in the form of economic rents.  The USDA has indicated that the cost of administering an auction is
minimal compared to the expected returns.  Final Remedy Memorandum, EC-V-012, Mar. 4, 1998, at 20.

 Transcript of remedy hearing (Feb. 10, 1998), at 7.    131

 EU Respondents’ Posthearing Brief on Remedy, at 34.    132
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We also considered whether adjustment measures, including trade adjustment assistance, might
remedy the serious injury and be most effective in facilitating the efforts of the domestic industry to make a
positive adjustment to import competition.  In our view, the industry is not in need of the kinds of technical
assistance offered by existing trade adjustment assistance programs.  We note that the domestic wheat gluten
industry operates efficient, state-of-the-art plants and, because of the capital intensive nature of production,
the level of employment in the industry is low.  Accordingly, we do not believe that adjustment assistance is
the appropriate remedy.      

Because we have concluded that the other possible remedies would not be effective or appropriate in
the circumstances facing the wheat gluten industry, we have determined that a quota would be the most
effective form of relief to remedy the serious injury and facilitate the industry’s positive adjustment to
import competition. 

Quota Amount.  Section 203(e)(4) provides that any quantitative restriction 

shall permit the importation of a quantity or value of the article which is not less than the
average quantity or value of such article entered into the United States in the most recent 3
years that are representative of imports of such article and for which data are available,
unless the President finds that the importation of a different quantity or value is clearly
justified in order to prevent or remedy the serious injury.

Petitioner argues that the Commission should base any quota on average market shares during the
period 1990-92, which is the period referenced in the U.S.- EU Grains Agreement.  However, petitioner
acknowledges that average market shares during the period 1992-94 would also be "representative" and
could constitute the basis for establishing the quota.   EU respondents argue that 1995 should be131

considered the representative period.132
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 We generally would not consider an increase in imports during the most recent three years to mean that any or    133

all of those years are not "representative" of imports.
 Vice Chairman Bragg believes that crop years 1993-95 are the most recent 3 years that are representative of    134

imports of wheat gluten.   She concludes that it would be inappropriate to include crop years 1996 and 1997 in the
“representative” period because these were the years in which the surge in imports occurred that caused the serious
injury to the domestic industry.  She does not believe that elevated, injurious levels of imports should be regarded as
“representative” of imports.  To include such imports might suggest an inconsistency between the injury
determination and remedy recommendation because, presumably, “representative” levels of imports would normally
not be a substantial cause of serious injury.  She believes that the clause “unless the President finds that the
importation of a different quantity or value is clearly justified” in section 203(e)(4) should be interpreted to be an
exception to the general rule that the minimum quantitative restriction level be the “most recent 3 years that are
representative of imports” in that it would allow the President to set an even lower quantitative restriction when
conditions clearly justified such action.

Vice Chairman Bragg concurs with the methodology used to calculate the proposed quantitative restriction,
and recommends the establishment of a quota of 126 million pounds for wheat gluten imports from all non-excluded
countries during the first year of the remedy period.  She notes that imports of wheat gluten from the European
Union, Australia, and “other” countries (excluding Canada) averaged 109 million pounds during crop years 1993-95,
significantly less than the 126 million pounds that she is recommending for the first year of a quota.

I-27

We note that the statute was amended in 1994 to provide that any quantitative restriction should be
based on average import levels "in the most recent 3 years that are representative of imports," unless a
different amount is "clearly justified" to prevent or remedy the serious injury.  Accordingly, we conclude
that, in the absence of anomalous circumstances that render any of those years unrepresentative of imports,
any quantitative restriction should take into account average import levels during the most recent three
years.   In this case, the most recent three years are crop years 1995, 1996, and 1997.   Imports from the133                134

EU, Australia, and all other countries (excluding Canada) averaged 138 million pounds during this period.  
We find, however, that continued imports at or above this level would not remedy the serious injury

to the domestic industry.  Accordingly, we believe that a different quantity is "clearly justified" in this case,
within the meaning of section 203(e)(4).  We based this different quantity on average market shares of
imports (excluding Canada) during the period 1993-95 (approximately 43 percent), as applied to total
domestic consumption of 294 million pounds in 1997 (the most recent period for which we have data).  We
selected the average market shares from 1993-95 because these years preceded the significant increase in
imports that occurred in 1996 and 1997 and because the domestic industry was profitable during this period. 
Our economic analysis indicates that a quota that restores imports approximately to the relative market
shares prevailing in 1993-95 would allow the domestic industry to return to reasonable operating profits. 
Accordingly, we recommend that any quota initially be established in the amount of 126 million pounds.

Pursuant to section 203(e)(2), we find that a quota in this amount would not exceed the amount
necessary to remedy the serious injury we have found to exist.  Under the quota we are recommending,
imports would continue to supply a large share of the U.S. market and would continue to be an important
competitive force in the U.S. market.

Duration and Degressivity.  We recommend that the quota be imposed for a four-year period. 
Petitioner’s adjustment plan indicated that four years would allow the industry sufficient time to make
substantial progress in developing new products and adjusting to import competition.  We recognize that a
relief action of more than three years duration will require that the Commission conduct a mid-course review
under section 204(a)(2) of the Trade Act.  Such an investigation would provide the Commission with an
opportunity to review, among other things, the progress of the industry in implementing its plan.  It would
also provide the President, after receiving the Commission’s report, with the opportunity to reduce or
terminate relief if the industry has not made adequate efforts to make a positive adjustment to import
competition.  
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 Petitioner argued that a 5 percent rate of increase in the quota would be appropriate.  Petitioner’s Prehearing    135

Brief on Remedy, at 3.
 19 U.S.C. 2703(e)(2): 19 U.S.C. 3203(d)(2); 19 U.S.C. 2112 note.    136

 Since Ecuador is not a known exporter of wheat gluten, it is not clear whether this single importation reflects an    137

actual shipment or is the result of a data entry error.  
 Based on a review of data compiled by the U.S. Department of Commerce.    138
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We also recommend that after the first year the quota be expanded by 6 percent in each subsequent
year that it is in effect.  This rate of increase would permit a faster rate of growth in imports than the average
4.2 percent growth over the period of investigation.   We believe this rate of increase would allow for a135

reasonable rate of growth in imports and would further encourage the industry to adjust to import
competition.

Country Allocation.  Within the overall quota, we recommend that the President establish specific
allocations for the EU and Australia--the two major sources of imports subject to the recommended quota--
and all other countries (other than those specifically excluded from the recommended action).  In making
any such specific allocations, we believe it would be appropriate for the President to take into account the
disproportional growth and impact of imports of wheat gluten from the EU.  We note, in this regard, that the
share of the U.S. market held by imports from the EU increased from 17.6 percent in crop year 1993 to 31.0
percent in crop year 1997.  This surge was caused in large part by the rapid growth in EU wheat gluten
capacity, described above.  In addition, during 1996 and 1997, imports from the EU consistently undersold
the domestic market by significant margins.  In contrast, the shares of the U.S. market held by Australian
and Canadian producers, the two other major suppliers, were stable or declined during the period of
investigation.  Moreover, imports from these countries generally oversold the domestic market.

Exclusion of Canada, Mexico, Israel, and CBERA and ATPA Countries.  Having made a
negative finding under section 311(a) of the NAFTA Implementation Act with respect to imports from
Canada and Mexico, we recommend that the President exclude Canada and Mexico from any relief action.

The Caribbean Basin Economic Recovery Act, the Andean Trade Preference Act, and the U.S.-
Israel Free Trade Agreement Act require the Commission to state whether and to what extent its findings
and recommendations apply to an article that is the subject of an affirmative determination under section 202
of the Trade Act when imported from beneficiary Caribbean Basin or Andean countries or from Israel.  136

The Commission’s findings and recommendations in this case do not apply to these countries.  With the
exception of one importation from Ecuador during the period of investigation,  there were no reported137

importations of wheat gluten from any of these countries during the period of investigation.   None of those138

countries are known to be significant producers or exporters of wheat gluten.  
International Negotiations.  We recommend that the President consider undertaking international

negotiations to address the underlying cause of the increase in imports of wheat gluten or otherwise to
alleviate the serious injury to the domestic industry.  We note that EU practices with respect to wheat gluten
and wheat starch were a subject of discussion during the negotiations that led to the signing, on July 22,
1996, of the “Understanding Between the European Community and the United States on a Settlement for
Cereals and Grains.”  We understand that, as part of that agreement, the United States and the EU agreed to
consult with a view to finding a mutually acceptable solution if the market share of EU-origin wheat gluten
imports into the United States increases in comparison to the 1990-92 market share.  Given the different
market conditions in the U.S. and European markets, we believe that international negotiations may be the
most effective means of remedying the injury to the domestic industry in the long-term.
   
Short- and Long-term Effects of the Commission’s Recommended Remedy
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 A significant portion of this cost results from the increase in prices of targeted imports of wheat gluten that occur    139

when the supply of such imports is restricted below the import level that would have been shipped without the quota
restriction.  The revenues associated with these higher prices of the targeted imports, which are estimated to range
from $6.7 million to $15.6 million, are called quota rents and normally accrue to foreign producers or exporters, or
U.S. importers. 

 U.S. wheat gluten producers’ annual purchases of wheat have accounted for less than *** percent of the total    140

U.S. annual hard red winter and hard red spring crops. These are the most popular types of wheat used in the
(continued...)
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The quota increase that we are recommending will provide the minimum level of relief that is
necessary to address the serious injury to the domestic industry and will be the most effective, in our view, in
facilitating the efforts of the wheat gluten industry to make positive adjustment to import competition.

Our recommended remedy should allow the domestic industry to increase its market share and
profitability to levels similar to those that prevailed during 1993-95, prior to the surge in imports that began
in 1996.  This remedy will also allow U.S. producers to more fully utilize their recently increased capacity
and eliminate the underemployment of their work force, thereby raising productivity and lowering unit
operating costs.  With increased levels of profitability and sufficient time over the 4-year relief period,
domestic producers should be able to become more competitive with imports by developing and moving to
volume production and sales of modified wheat gluten and modified wheat starch products.  These products
generally carry higher profit margins than ordinary wheat gluten and wheat starch and will offer a respite
from import competition.

Our proposed quota in the first year of the remedy period, is approximately equal to the level of
targeted imports that would have entered the United States in 1997 based on average import market shares
during 1993-95.  During the final three remedy years the quota would expand at 6 percent annually,
somewhat higher than the 4.2 percent average annual growth in U.S. wheat gluten consumption during
1993-97.  We propose this front-loaded remedy for several reasons.  First, the U.S. industry intends to
devote considerable financial resources to the construction of production facilities to produce commercial
volumes of several modified wheat gluten and wheat starch products that have already been developed and
test-marketed.  Such investments will initially strain the financial resources of the wheat gluten producers
until volume sales of these products commence.  In addition, the new construction, purchases of specialized
machinery, and organization of new production processes will take some time to complete.  At this critical
stage of the adjustment process, the quota would enable U.S. producers to achieve profitability levels that
would afford the industry’s adjustment plans the greatest chance of success.  While in the short run
competition will be constrained and social costs of the quota will exceed benefits, in the long run the
domestic industry will be profitable and more competitive with social benefits exceeding the costs.

The Commission estimates that the quota we are recommending for the domestic wheat gluten
industry, based on actual figures in 1997, would initially raise prices of the domestic product to between 3.2
and 8.3 percent over 1997 levels, raise U.S. producers’ domestic sales volume by 14.0 to 19.8 percent, and
raise their sales revenues by 20.8 to 27.0 percent.  Domestic capacity utilization is estimated to increase from
a level of 44.5 percent in 1997 to between 50.7 and 53.3 percent with the imposition of the quota on wheat
gluten.  The number of U.S. workers producing wheat gluten is expected to increase in the short term by 10
to 14.  These benefits to the domestic industry will decline over the period of relief as the restrictiveness of
the quota is phased down.

The quota that we are recommending should have a small incremental effect on domestic industries
that supply raw materials, particularly wheat, to the wheat gluten industry, but have a greater effect on
downstream industries, primarily producers of bread and pet food.  Initially, the overall prices of wheat
gluten in the U.S. market are estimated to increase by 5.9 to 13.4 percent and the overall costs to purchasers
of wheat gluten will range from $10.0 million to $22.8 million.   U.S. wheat gluten producers will139

purchase more wheat,  but such purchases will likely not affect prices of wheat.  On the other hand, wheat140
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 (...continued)    140

production of wheat gluten.  The bulk of these wheat crops are used in the production of wheat flour for bread.
 Final Remedy Memorandum, EC-V-012, Mar. 4, 1998, at 20.  In particular, see testimony of Charles Sullivan,    141

Chairman and CEO of Interstate Bakeries Corp., in transcript of the injury hearing (Dec. 16, 1997) at 31-32:
As the main consumer of wheat gluten perhaps in the whole world, we should be happy to buy it cheaper; in
fact, we are not.  We are worried.  Worried that one day soon the only wheat gluten for sale will come from
Europe.  We do not know what the price then will be or how reliable the supply.  We do not want the
domestic gluten producers to go out of business.

 The petitioner asserts that the cost to purchasers would be borne solely by producers of bread and pet foods, but    142

not by purchasing consumers.  The petitioner asserted that an increase in the price of wheat gluten of 20 percent
would result in an increase of a fraction of a cent per loaf of bread.  Petitioner’s Posthearing Brief on Remedy, at 54. 

 Report at II-8.    143
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gluten is a vital ingredient for bakeries and they will continue to purchase the product, even at higher prices. 
Pet food producers require wheat gluten in certain pet food formulations and also will likely continue
purchasing wheat gluten at higher prices.  Some purchasers indicated that they were willing to accept a price
increase to assure a continuing supply of wheat gluten from U.S. producers.   The initial price increases to141

wheat gluten purchasers will moderate over the relief period as the quota is relaxed.
The quota remedy is likely to have a minimal impact on end-consumers.  Bakeries are likely to

absorb most, if not all, of any wheat gluten price increase.   Competition among pet food producers may142

limit the amount of any increase in wheat gluten that is passed on to consumers.  The development of
modified wheat products will eventually draw some wheat gluten supply away from bakeries and other
traditional users.

Short- and Long-term Effects of Not Taking the Recommended Action

In the absence of relief, we believe that a significant portion of the domestic wheat gluten industry
would be forced to scale down in the near term and possibly shut down in the long term.  This assessment is
based on the fact that the U.S. industry has incurred substantial operating losses during the last two years.  It
is unlikely that the industry would continue to operate for any length of time if such losses continue.  We
note that *** due to competition from low-priced imports.  We believe this conclusion is supported by the143

large and increasing share of imports, especially from the EU, in the U.S. market, the persistence of U.S.
wheat gluten prices below U.S. producers’ costs of production cost, the rapid increase in wheat gluten
capacity in the EU, and the importance of raw material costs in producing wheat gluten.  Many of the
domestic wheat gluten plants are located in small communities where the closing of a plant would have a
significant and disproportionate impact on the local economy.  Closure of these plants would have an
adverse impact on domestic bakeries and pet food producers, which are the primary users of wheat gluten. 
Bakeries and pet food producers would become dependent on foreign wheat gluten suppliers, and potentially
could be forced to accept significant price increases if domestic competition is eliminated.  As discussed
above, the wheat industry, which supplies the major raw material used in the production of wheat gluten,
should experience minimal adverse effects.
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UNITED STATES INTERNATIONAL TRADE COMMISSION

LAMB MEAT
Investigation No. TA-201-68

DETERMINATION AND VIEWS OF THE COMMISSION
(USITC Publication No. 3176, April 1999)
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     The imported article covered by this investigation is fresh, chilled, or frozen lamb meat.  Excluded from the scope of1

the investigation are imports of live lambs and sheep and meat of mature sheep (mutton).  Lamb meat is provided for in
subheadings 0204.10.00, 0204.22.20, 0204.23.20, 0204.30.00, 0204.42.20, and 0204.43.20 of the Harmonized Tariff
Schedule of the United States (HTS).

     The Commission notes that, pursuant to section 330(d)(2) of the Tariff Act of 1930 (19 U.S.C. 1330(d)(2)), the2

remedy recommendation of Chairman Bragg and Commissioners Crawford and Askey in this investigation is to be
treated as the remedy finding of the Commission for purposes of section 203 of the Trade Act.

I-1

 

LAMB MEAT

DETERMINATION

On the basis of the information in the investigation, the Commission unanimously--  

(1) determines, pursuant to section 202(b) of the Trade Act of 1974, that lamb meat  is being1

imported into the United States in such increased quantities as to be a substantial cause of the threat
of serious injury to the domestic industry producing an article like or directly competitive with the
imported article; and

(2) makes negative findings, pursuant to section 311(a) of the North American Free-Trade
Agreement (NAFTA) Implementation Act (19 U.S.C. 3371(a)), with respect to imports of lamb meat
from Canada and Mexico.

RECOMMENDATIONS WITH RESPECT TO REMEDY

The Commission  (Chairman Bragg and Commissioners Crawford and Askey) recommends:2

(1) that the President impose a tariff-rate quota system, for a 4-year period, on imports of lamb
meat that are the subject of this investigation, as follows (all weights are in terms of carcass-
weight equivalents): 

First year: 20 percent ad valorem on imports over 78 million pounds; 

Second year: 17.5 percent ad valorem on imports over 81.5 million pounds;

Third year: 15 percent ad valorem on imports over 81.5 million pounds; and

Fourth year: 10 percent ad valorem on imports over 81.5 million pounds;

(2) that the President implement appropriate adjustment assistance measures, drawing on
authorized programs at the U.S. Department of Agriculture and the U.S. Department of
Commerce providing specialized direct payments, research, and animal health programs, in
such combination as to most effectively “facilitate efforts by the domestic industry to make a
positive adjustment to import competition and provide greater economic and social benefits
than costs.”  In this context, we recommend that the President look to the industry’s report
by PriceWaterhouseCoopers and its recommendations when considering adjustment
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assistance options;

(3) having made negative findings with respect to imports of lamb meat from Canada and
Mexico under section 311(a) of the NAFTA Implementation Act, that such imports be
excluded from the tariff-rate quota; and

(4) that the tariff-rate quota not apply to imports of lamb meat from Israel, or to any imports of
lamb meat entered duty-free from beneficiary countries under the Caribbean Basin Economic
Recovery Act or the Andean Trade Preference Act.

Vice Chairman Miller and Commissioner Hillman recommend:

(1) that the President increase the rate of duty, for a 4-year period, on imports of lamb meat the
subject of this investigation, to the rates of duty as follow: 22 percent ad valorem in the first
year of relief, 20 percent ad valorem in the second year, 15 percent ad valorem in the third
year, and 10 percent ad valorem in the fourth year;

(2) that the President identify and implement adjustment measures and other action authorized
under law that is likely to facilitate positive adjustment to import competition; specifically,
that the President make assistance available to the lamb meat industry through Federal
programs, primarily those administered by the U.S. Department of Agriculture, and take
action to ensure that the National Sheep Industry Improvement Center is fully operational;

(3) having made negative findings with respect to imports of lamb meat from Canada and
Mexico under section 311(a) of the NAFTA Implementation Act, that such imports be
excluded from the increased tariffs;

(4) that the increased rates of duty not apply to imports of lamb meat from Israel, or to any
imports of lamb meat entered duty-free from beneficiary countries under the Caribbean
Basin Economic Recovery Act or the Andean Trade Preference Act.

Commissioner Koplan recommends:

(1) that the President impose a quantitative restriction, for a 4-year period, on imports of lamb
meat the subject of this investigation, as follows: 52 million pounds in the first year, 56
million pounds in the second year, 61 million pounds in the third year, and 70 million
pounds in the fourth year (all quantities are carcass-weight-equivalents);

(2) that the President, within the overall quantitative restriction, provide separate allocations for
Australia, New Zealand, and “all other” countries in proportion to their average share of
imports entered during calendar years 1995-1997;

(3) that the President take all action necessary to ensure that the National Sheep Industry
Improvement Center is fully operational as soon as possible, and that the President make
available either through the Center or directly to the industry the full measure of Federal
assistance programs, including those administered by the U.S. Department of Agriculture.

(4) having made negative findings with respect to imports of lamb meat from Canada and
Mexico under section 311(a) of the NAFTA Implementation Act, that such imports be
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excluded from the quota; and

(5) that the quota not apply to imports of lamb meat from Israel, or to any imports of lamb meat
entered duty-free from beneficiary countries under the Caribbean Basin Economic Recovery
Act or the Andean Trade Preference Act.

The Commissioners find that the respective actions that they have recommended will address the
threat of serious injury found to exist and be most effective in facilitating the efforts of the domestic industry
to make a positive adjustment to import competition.

BACKGROUND

Following receipt of a petition filed on October 7, 1998, on behalf of the American Sheep Industry
Association, Inc., Harper Livestock Company, National Lamb Feeders Association, Winters Ranch
Partnership, Godby Sheep Company, Talbott Sheep Company, Iowa Lamb Corporation, Ranchers’ Lamb of
Texas, Inc., and Chicago Lamb and Veal Company, the Commission, effective October 7, 1998, instituted
investigation No. TA-201-68, Lamb Meat, under section 202 of the Trade Act of 1974 to determine whether
lamb meat is being imported into the United States in such increased quantities as to be a substantial cause of
serious injury, or the threat thereof, to the domestic industry producing an article like or directly competitive
with the imported article. 

Notice of the institution of the Commission’s investigation and of the scheduling of public hearings
to be held in connection therewith was given by posting copies of the notice in the Office of the Secretary,
U.S. International Trade Commission, Washington, DC, and by publishing the notice in the Federal Register
of October 23, 1998 (63 F.R. 56940).  The hearing in connection with the injury phase of the investigation
was held on January 12, 1999, and the hearing on the question of remedy was held on February 25, 1999. 
Both hearings were held in Washington, DC; all persons who requested the opportunity were permitted to
appear in person or by counsel.
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     Growers include purebred breeders who keep purebred animals and sell rams for breeding purposes, and1

commercial market lamb producers, who maintain flocks for the production of feeder or slaughter lambs; feeders are
firms that maintain feedlots where lambs are fed on grain or other concentrates until they reach slaughter weight; packers
are companies that slaughter lambs, regardless of whether they process lamb meat; and processors (breakers) are firms
that divide carcasses into primal, subprimal, or retail cuts for resale to nonbreaker wholesalers or retail outlets.  Lamb
Meat, Report on Investigation No. TA-201-68 (hereinafter “report”), at II-11, 13-15.

      Report at II-13.2

      Report at II-14-15.3

      Report at II-15.4

      Australia and New Zealand collectively accounted for 98.3 percent or more of total imports in both quantity and5

value in each year during 1993-97 and during the periods January-September 1997 and 1998.  Australia was the larger
supplier in terms of quantity in each of the periods examined, but New Zealand was the larger supplier in terms of value

(continued...)

I-5

VIEWS OF THE COMMISSION ON INJURY

Introduction

Pursuant to section 202(b) of the Trade Act of 1974 (Trade Act) (19 U.S.C. 2252(b)), we determine
that lamb meat is being imported into the United States in such increased quantities as to be a substantial
cause of the threat of serious injury to the domestic industry producing an article like or directly competitive
with the imported article.  In addition, pursuant to section 311(a) of the North American Free Trade
Agreement (NAFTA) Implementation Act (19 U.S.C. 3371(a)), we find that imports of lamb meat from
Canada and Mexico do not account for a substantial share of total imports and do not contribute importantly
to the threat of serious injury.  

The basis for our affirmative injury determination and our negative findings with respect to Canada
and Mexico are set out below.  Our findings and recommendations on remedy are set forth in our “Views on
Remedy” that follow these views on injury.  

Background

The Commission instituted this investigation effective October 7, 1998, following receipt of a
petition filed by the American Sheep Industry Association, Inc., Harper Livestock Company, National Lamb
Feeders Association, Winters Ranch Partnership, Godby Sheep Company, Talbott Sheep Company, Iowa
Lamb Corporation, Ranchers’ Lamb of Texas, Inc., and Chicago Lamb & Veal Company, alleging that lamb
meat is being imported into the United States in such increased quantities as to be a substantial cause of
serious injury or threat thereof to the domestic industry.  Petitioners asserted that these associations and firms
are representative of each of the four major segments of the domestic lamb meat industry, which they define
to include growers and feeders of live lambs and packers and processors of lamb meat.1

Lambs are immature sheep, generally younger than 14 months of age at time of slaughter.  Because
lamb meat is more valuable than sheep meat (mutton), most animals raised for meat are slaughtered as lambs. 
In the United States, lambs are generally born in the spring and range-fed until fall, when they are shipped to
feeders.  Feeders grain-feed the lambs for 30-120 days, and then send them to packers for slaughter.   Packers2

then either further process the lamb into primal, subprimal, or retail cuts, or ship the carcasses to breakers
who perform a similar processing function.   The cuts are then sold to nonbreaker wholesalers or retail3

outlets.   Most domestically produced lamb meat is sold fresh or chilled. Two countries, Australia and4

New Zealand, accounted for virtually all U.S. imports of lamb meat during the period of investigation (1993-
September 1998).   In Australia and New Zealand, lambs raised for meat purposes are range-fed their entire5
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     (...continued)5

in 1993, 1995, 1996, and January-September 1998.  Table 6, report at II-19.

      For example, fresh or chilled lamb meat accounted for *** percent of the quantity of imports of lamb meat from6

Australia in 1993, and were projected to account for *** percent of the quantity of imports of lamb meat from Australia
in 1998.  Derived from data in tables 24 and 25, report at II-47-48.  Fresh or chilled lamb meat from New Zealand
accounted for *** percent of the quantity of  lamb meat imports from New Zealand in 1993, and were projected to
account for *** percent in 1998.  Derived from data in tables 29 and 30, report at I-74-75.

      Commissioner Askey does not join the Commission’s analysis as a whole in the sections on like or directly7

competitive product or on domestic industry, though she concurs in the result.  Commissioner Askey notes that the focus
of a section 201 investigation is on the domestic industry and the injury suffered by it.  The domestic industry is defined
by reference to products “like or directly competitive with” the imported article.  19 U.S.C. 2252(b)(1)(A).  Defining the
“like or directly competitive” article therefore serves the function of identifying the domestic industry, but plays no
independent role in the Commission’s investigation.  

In this case, the question is what articles are “like or directly competitive with” imported lamb meat.  “Like”
articles are substantially identical, while directly competitive articles those that are “substantially equivalent for
commercial purposes, that is, are adapted to the same uses and are essentially interchangeable therefore.”  H.R. Rep. No.
93-571, at 45 (1973).  The statute  specifies that “[a]n imported article is ‘directly competitive with’ a domestic article
at an earlier or later stage of processing, and a domestic article is ‘directly competitive with’ an imported article at an
earlier or later stage of processing, if the importation of the article has an economic effect on producers of the domestic
article comparable to the effect of importation of articles in the same stage of processing as the domestic article.”  19
U.S.C. 2481(5).  The Commission has previously considered the domestic industry to include all facilities involved in
the production of the final product, particularly when the firms performing the final manufacturing operations “account
for only a relatively small part of the productive resources involved in the production of the article.”  Certain Canned
Tuna Fish, Inv. No. TA-201-53, USITC Pub. 1558 at 5-6 (Aug. 1984).

Commissioner Askey finds that the domestic industry consists of producers of live lambs and of lamb meat --
growers, feeders, breakers, and packers.  She finds that live lambs and domestic lamb meat compete commercially with
imported lamb meat as contemplated by the statute and by the WTO Safeguards Agreement.  Most live lambs become
lamb meat, report at II-4, and therefore are adapted to the same end uses.  See, United Shoe Workers of Am., AFL-CIO
v. Bedell, 506 F.2d 174, 185-86 (D.C. Cir. 1974) (“Normally, the term ‘directly competitive’ invites, in the first
instance, a comparison of the commercial uses of the products and not their characteristics. . .”); GATT Dispute Panel
Report on Japan -- Taxes on Alcoholic Beverages, WT/DS8/R; WT/DS10/R, WT/DS11/R (11 July 1996) at para 6.22
(construing Article III.2 of GATT 1994, and finding that directly competitive articles have common end-uses).  The
record also indicates that importation of the lamb meat is having a similar economic effect on the producers of the
upstream article (live lambs) as it is on the producers of the article in the same stage of processing as the subject imports
(lamb meat).  See discussion in the injury section of these views, infra.  Finally, growers and feeders are responsible for
approximately 88 percent of the value of lambs sent for slaughter.  Report at II-12. 

I-6

lives, and are not grain-fed prior to slaughter.  Historically, most imported lamb meat was frozen, but during
the period of the investigation an increasing amount, particularly from Australia, has been fresh or chilled.6

Like or directly competitive product7

Statutory framework and Commission practice.  Under section 202(b)(1)(A), the Commission is
required to determine whether an article is being imported into the United States in such increased quantities
as to be a substantial cause of serious injury, or the threat thereof, "to the domestic industry producing an
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      Commissioner Crawford concurs with her colleagues that the domestic industry consists of producers of live lamb8

(growers and feeders) as well as producers of lamb meat (packers and breakers).  She reaches her conclusion, however,
by reliance on the plain language of the statute and the relevant legislative history.  A critical part of the Commission’s
injury analysis is the identification of “the domestic industry producing an article that is like or directly competitive with
the imported article.”  Sec. 202(b)(1) of the Trade Act.  The statute defines the domestic industry as “the domestic
producers as a whole of the like or directly competitive article.”  Sec. 202(c)(6)(A)(i) of the Trade Act.  In determining
what domestic producers constitute the domestic industry, Commissioner Crawford follows the plain language of the
statute in considering both producers of “like” products as well as producers of “directly competitive” products.  She
does not interpret the statute to exclude producers of directly competitive products if producers of “like” products are
present in the market.  See Wheat Gluten (Views of the Commission on Injury, Inv. No. TA-201-67, USITC Pub. 3088
(March 1998) at I-7, n. 16);  Views of Chairman Peter S. Watson and Commissioners Carol T. Crawford and Lynn M.
Bragg, Fresh Tomatoes and Bell Peppers, Inv. No. TA-201-66, 1996, USITC Pub. 2985 (Aug. 1996), at I-11, n. 26);
and United Shoe Workers of Am., AFL-CIO v. Bedell, 506 F.2d 174, 185-86 (D.C. Cir. 1974).  In this investigation, she
finds that domestic producers of lamb meat (packers and breakers) are clearly producers of a product that is “like” the
imported article and therefore should be included in the domestic industry.  She concurs with the basic reasoning of her
colleagues on this point.  She further finds that lamb growers and feeders are producers of a “directly competitive”
article and therefore, consistent with the statute, should be included in the domestic industry.  In her identification of
“directly competitive” producers, she has relied on the statutory language relating to domestic articles at an earlier or
later stage of processing and the associated legislative history.  See Sec. 601(5) of the Tariff Act of 1974 and H.R. Rep.
No. 1818, 87  Cong., 2d Sess. 24 (1962) (which includes specific reference to live lamb and processed lamb products). th

In the context of this investigation, the statute and the legislative history direct the Commission to find the live lamb
product to be directly competitive with lamb meat imports if: (1) the live lamb is at an earlier stage of processing than
the lamb meat imports, such that the article remains substantially the same during such processing and is not wholly
transformed into a different article, and (2) the importation of lamb meat has an economic effect on domestic live lamb
producers comparable to the effect of lamb meat imports on domestic lamb meat producers.  I find that a live lamb is
clearly at an earlier stage of processing than lamb meat. Report at II-11-16.  Moreover, the lamb product remains
substantially the same during processing, and is not wholly transformed into a different article within the meaning of the
legislative history.  Lamb growers and feeders are responsible for approximately 88 percent of the value of lambs sent
for slaughter.  Report at II-12, n. 42.  Finally, I find that the economic effect on live lamb producers of importation of
lamb meat is comparable to the effect of lamb imports on domestic lamb meat producers.  See discussion infra regarding
the threat of serious injury to the live lamb and lamb meat sectors of the domestic industry caused by lamb meat imports.

      The legislative history defines the terms as follows:9

The words "like" and "directly competitive", as used previously and in this bill are not to be regarded as
synonymous or explanatory of each other, but rather to distinguish between "like" articles and articles which,
although not "like," are nevertheless "directly competitive."  In such context, "like" articles are those which are
substantially identical in inherent or intrinsic characteristics (i.e., materials from which made, appearance,
quality, texture, etc.), and "directly competitive" articles are those which, although not substantially identical in
their inherent or intrinsic characteristics, are substantially equivalent for commercial purposes, that is, are
adapted to the same uses and are essentially interchangeable therefor. 

H.R. Rep. No. 571, 93rd Cong., 1st Sess. 45 (1973); S. Rep. No. 1298, 93rd Cong., 2d Sess., at 121-122 (1974).

      The term “directly competitive with” is also defined in section 601(5) of the Trade Act as follows--10

(continued...)

I-7

article that is like or directly competitive with the imported article."   Thus, the first issue is defining the8

domestic product (if any) that is “like or directly competitive” with the imported product under investigation.
The term "like or directly competitive" is defined in the legislative history of the Trade Act.   Under9

these definitions, articles are “like” each other if they are “substantially identical in inherent or intrinsic
characteristics,” and articles are "directly competitive" with each other if they are  “substantially equivalent
for commercial purposes.”10
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     (...continued)10

An imported article is “directly competitive with” a domestic article at an earlier or later stage of processing,
and a domestic article is “directly competitive with” an imported article at an earlier or later stage of
processing, if the importation of the article has an economic effect on producers of the domestic article
comparable to the effect of importation of articles in the same stage of processing as the domestic article.  For
purposes of this paragraph, the unprocessed article is at an earlier stage of processing.

While we do not apply section 601(5) in our finding regarding like or directly competitive article, we note that the
Commission has developed a practice over the years of taking into account the impact of the subject imports on
producers of a raw input into a processed product when evaluating the effects of imports on the producers of the
processed product, and vice versa.  This is discussed in the subsequent section on domestic industry.

      See, e.g., Views of the Commission in Wheat Gluten, Inv. No. TA-201-67, USITC Pub. 3088 (March 1998) at I-9.11

      Wheat Gluten, Inv. No. TA-201-67, USITC Pub. 3088 (March 1998) at I-8.12

      Petitioners’ prehearing brief on injury, at 4-5.13

      Petitioners’ prehearing brief on injury, at 3-5, citing Lamb Meat from New Zealand, Inv. No. 701-TA-8014

(Preliminary), USITC Pub. 1191 (Nov. 1981).

      While agreeing that imported and domestic lamb meat are “like” each other in a technical sense, Meat New15

Zealand argued that competition between imported and domestic lamb meat was “at most indirect” because of
distinguishing attributes such as physical size, taste, cut, pack form, labeling, and marketing.  Posthearing brief on injury
of Meat New Zealand, at 10-13.  See also testimony of Frances Cassidy, CEO, North America, Meat and Livestock
Australia, transcript at 204-05, stating that domestic lamb, because it is a grain-fed product and USDA graded,
competes at a different level in the U.S. market than fresh Australian range lamb.

      Petitioners’ prehearing brief on injury, at 5-6; and petitioners’ posthearing brief on injury, at 4. 16

      Posthearing brief on injury of Meat and Livestock Australia, at 8-10.17

I-8

In determining what constitutes the industry or industries producing the like or directly competitive
product, the Commission traditionally has taken into account such factors as the physical properties of the
article, customs treatment, where and how the article is made (e.g., in a separate facility), uses, and marketing
channels.   Each of the factors is relevant, but the weight given to each factor will depend upon the facts in11

the particular case and whether the Commission is applying a like product analysis or a directly competitive
product analysis, or both.  If there are identifiable domestic producers of a product that is “like” the imported
product, the Commission is not required to look further for an industry producing products that are “directly
competitive” but not “like” the imported products.   The Commission traditionally has looked for clear12

dividing lines among possible products, and has disregarded minor variations.
Arguments of the parties.  Petitioners argued that domestically produced lamb meat is “like”

imported lamb meat in terms of its inherent or intrinsic characteristics, within the meaning of the term “like”
in the legislative history of the Trade Act.   Petitioners also cited the Commission’s findings in a 198113

countervailing duty investigation (Lamb Meat from New Zealand) in which the Commission found there to
be “no significant differences” between imported and domestic lamb meat in characteristics and uses, even
though most imported lamb at that time was shipped frozen and virtually all domestic lamb was fresh or
chilled.   Respondents for the most part did not contest petitioners’ claim that domestic lamb meat is “like”14

the imported lamb meat.  Nevertheless, several respondents emphasized certain differences between domestic
and imported lamb meat.   Petitioners also argued that domestically produced live lambs are “directly15

competitive with” imported lamb meat.   Meat and Livestock Australia argued that live lambs are not “like16

or directly competitive” with lamb meat.   17

Finding.  We find that domestic lamb meat is “like” the imported lamb meat, in that it is
substantially identical in inherent or intrinsic characteristics (i.e., materials from which made, appearance,
quality, texture, etc.).  In terms of physical properties, the domesticated sheep and lambs in the United States,
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      Report at II-4.18

      The United States, Australia, and New Zealand apply similar definitions.  Report at II-6-8.19

      Fresh or chilled lamb meat accounted for *** percent of lamb meat imports in 1997, and were projected to account20

for slightly over *** percent in 1998, as compared with *** percent in 1993.  Tables 24, 25, 29, 30, report at II-40, II-
47-48 (Australia, New Zealand). 

      No party argued that fresh, chilled, and frozen lamb meat should be considered to be separate like products.21

      Report at II-72.22

      Report at II-72.23

      Report at II-71-72.24

      Report at II-72.25

      Report at II-17-18.26

      Report at II-71.27

I-9

Australia, and New Zealand all belong to the same subfamily, Ovinae, which are hollow-horned ruminants
known as “ovines.”   The imported and domestic lamb meat sold in the United States is all from animals that18

fall within a similar definition of  “lamb” -- an immature ovine, usually under 14 months of age, that has not
cut its first pair of permanent incisor teeth.   19

We find the differences between imported and domestic lamb meat alleged by respondents, to the
extent that they exist, to be limited.  While most domestic lamb meat traditionally has been sold as fresh or
chilled and imported lamb meat was sold frozen, imported lamb meat increasingly enters as fresh or chilled.  20

Thus, domestic and imported lamb are to a large extent sold in the same form.   The majority of respondents21

(10 of 16) to the Commission’s purchasers’ questionnaire reported that the grades, cuts, and sizes
enumerated in the survey were available from both importer and domestic sources.   Further, evidence22

regarding whether domestic or imported lamb meat was superior in certain attributes was inconclusive, and
some of the reasons given for preferring one over the other had to do with such considerations as price and
supply, rather than the factors (physical properties, customs treatment, and where and how a good is made)
on which the Commission places principal reliance for this aspect of its determination.  Some purchasers
preferred lamb meat from one source or another for various reasons, such as flavor, size, consistency, quality,
reliable supply, and price, but there was no clear pattern of purchasers considering lamb meat from one
source to be a superior product.23

We also find that domestic and imported lamb meat have the same uses.  The majority of
respondents to the Commission’s purchaser questionnaire reported that imported and domestic lamb meat are
used similarly--14 of 16 said that U.S. and Australian lamb meat are used similarly, and 8 of 12 said that
U.S. and New Zealand lamb meat are used similarly.    Nine of 16 responding purchasers said that fresh,24

chilled, and frozen lamb meat are used in the same way.25

Domestic and imported lamb meat is generally sold through the same channels of distribution. 
Although percentages vary, significant portions of both domestic and imported lamb meat are sold through
distributors, retailers, and food services.   Slightly more than half of responding purchasers reported that26

there is no relevant difference in the marketing efforts of U.S. suppliers and importers.27

For the foregoing reasons, we find the domestic product “like” the imported lamb meat is
domestically produced lamb meat.

Domestic industry

Statutory framework and Commission practice.  The term “domestic industry” is defined in section
202(c)(6)(A)(i) of the Trade Act to mean “the domestic producers as a whole of the like or directly
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      Section 202(c)(6)(A)(i).28

      See, e.g.,Certain Canned Tuna Fish, Inv. No. TA-201-53, USITC Pub. 1558 (Aug. 1984).  The petitioners29

included, inter alia, two labor unions representing fishermen and the American Tuna Boat Association.

      19 U.S.C. 1677(4)(E). 30

      See Fresh Tomatoes and Bell Peppers, Inv. No. TA-201-66, USITC Pub. 2985 (Aug. 1996), at I-9-10;  Certain31

Canned Tuna Fish, Inv. No. TA-201-53, USITC Pub. 1558 (Aug. 1984), at 5-7; Apple Juice, Inv. No. TA-201-59,
USITC Pub. 1861 (June 1986), at 5-10; and Honey, Inv. No. TA-201-14, USITC Pub. 781 (June 1976), at 7.  See also
Mushrooms, Inv. No. TA-201-43, USITC Pub. 1089 (Aug. 1980), at 13-14 (applying these same factors, but declining
to include producers of the raw product). 

      Petitioners’ prehearing brief on injury, at 10.32

      Petitioners’ posthearing brief on injury, at 4.33

      See, e.g., petitioners’ posthearing brief on injury, at 5, citing Lamb Meat from New Zealand, Inv. No. 701-TA-8034

(Preliminary), USITC Pub. 1191 (Nov. 1981).

      Petitioners’ prehearing brief on injury, at 3-11.35

      Posthearing brief on injury of Meat and Livestock Australia, Ltd., at 2; posthearing brief on injury of Lamb36

Importers’ Committee, at 3; posthearing brief on injury of Transhumance Holding Company, Inc., at 11; and posthearing
brief on injury of Foodcomm International, at 2.

      Fresh, Chilled, or Frozen Pork From Canada, Inv. No. 701-TA-298 (Final), USITC Publication 2218 (Sept.37

1989).
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competitive article or those producers whose collective production of the like or directly competitive article
constitutes a major proportion of the total domestic production of such article.”28

Most section 201 cases involve firms and workers producing a product at the same stage of
production as the imported article.  However, in some instances firms and workers at an earlier stage of
processing have accounted for a significant part of the value of the product and have been either the primary
proponent or a strong supporter of relief.   Unlike the antidumping and countervailing duty provisions in title29

VII of the Tariff Act of 1930, section 201 does not address the issue statutorily.  Over the years the
Commission generally has taken an approach similar to that developed, and later codified, under title VII.  30

Under that approach, the Commission includes producers of the raw product in the industry producing the
processed product if it finds (1) there is a continuous line of production from the raw to the processed
product, and (2) there is substantial coincidence of economic interest between the growers and the
processors.31

Arguments of the parties.  Petitioners argue that the domestic lamb meat industry should be defined
to include lamb growers and feeders, and lamb meat packers and processors.  They assert that each of these
industry segments represents a portion of the overall production process.   They maintain that growers and32

feeders are “the heart of the lamb meat industry,” and that without them the remainder of the U.S. lamb meat
industry, the packers and breakers, cannot be sustained.   They claim that this is how the Commission33

defined the industry in the 1981 CVD case on lamb meat,  and how the Commission has defined the industry34

in prior section 201 cases involving processed products where domestic growers or producers accounted for a
significant part of the value of the processed product (citing Apple Juice, Certain Canned Tuna Fish, and
Honey).35

Respondents argued that the domestic industry should be limited to lamb meat packers and breakers
and exclude lamb growers and feeders.   Meat and Livestock Australia compared the facts in the current36

lamb case to those in the 1989 countervailing duty case of Fresh, Chilled, or Frozen Pork from Canada,  in37
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      Posthearing brief on injury of Meat and Livestock Australia, at 10-14.38

      Having found that the like or directly competitive product consists of live lamb and lamb meat, Commissioner39

Crawford further finds that the domestic industry consists of live lamb growers and feeders, and lamb meat packers and
breakers.  No party has alleged that growers and feeders should not both be included as producers of live lamb and
Commissioner Crawford finds no convincing evidence to the contrary.  Likewise, no party has alleged that packers and
breakers should not both be included as producers of lamb meat and Commissioner Crawford finds no convincing
evidence to the contrary.

      Report at II-4.40

      Report at II-11, II-13.41

      Report at II-14.42

      Report at II-14-15.43

      Report at II-15.  We note that this line of production yields only one principal end product, lamb meat. During the44

period of investigation, lamb carcasses accounted for between *** percent and *** percent of the value of packers’ net
sales; pelts and offal accounted for the remaining portion.   See Table 16, report at II-33.

      Report at II-12, citing the petition at 6. 45

      Report at II-12.46

      Report at II-14.47

      Report at II-14, n. 52.48

      Internal staff compilation.49
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which the Commission found that hog growers should not be included in the domestic industry with pork
packers because the two groups had divergent interests.   38

Finding.  We find that the domestic lamb meat industry includes the growers and feeders of live
lambs as well as packers and breakers of lamb meat.   The evidence clearly establishes a continuous line of39

production from a raw product, live lambs, to the processed product, lamb meat.  In the United States, most
sheep and lambs are meat-type animals kept primarily for the production of lambs for meat.    Lambs are40

generally born in the spring and range fed until the fall.  Except for lambs withheld for breeding purposes,
virtually all meat-type lambs are shipped to feeders in the fall, where they are fed for between 30 and 120
days.   They are then generally shipped to lamb packers for slaughter.   Packers then either further process41           42

the lamb into primal, subprimal, or retail cuts, or ship the carcasses to breakers who perform a similar
processing function.   The cuts are then sold to nonbreaker wholesalers or retail outlets.43            44

There is also evidence of  a coincidence of economic interests between lamb growers and processors. 
The value added by lamb growers and feeders (i.e., the value of slaughter-ready live lambs) accounts for
about 88 percent of the wholesale cost of lamb meat.   Thus, packers and breakers can be viewed largely as45

finishers of products for which the vast majority of value has already been created by growers and feeders. 
Packers’ and breakers’ operations are therefore highly affected by the supply and quality of the live lambs
produced by growers and feeders.

Some lamb operations are vertically integrated, which also supports a finding of a coincidence of
economic interests between different industry segments.  For example, there are some growers who engage in
both feeding and slaughtering of lambs.   Transhumance, which is a major domestic lamb packer, owns a46

breaker operation and owns Superior Farms, which is a lamb feeder.47

While the main grower and feeder associations were co-petitioners, packers’ and breakers’ support
for the petition was mixed.  Two packers, including Iowa Lamb, the largest packer whose operations are
devoted exclusively to lambs, and one breaker were co-petitioners. ***.  Transhumance, which also imports
fresh, chilled, and frozen lamb meat from Australia and New Zealand, opposed the petition.   Of the breakers48

responding, ***.  49
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      For example, one rancher testified that lower import prices forced processors to reduce prices for the carcasses they50

bought from the packers, who in turn had to reduce the prices they paid to feedlots for live lambs.  He said that because
feedlot operators sold their lambs in the spring of 1998 for less than they paid for them in the fall of 1997, they had to
reduce the price they could pay for lambs in the fall of 1998.  Thus, lower import prices “forced the entire U.S. lamb
meat industry in successive waves to substantially reduce the prices they could pay for their lamb.”  Testimony of Loren
Moench, transcript at 38-39.  See also similar testimony from Harold Harper, owner of a feedlot operation, transcript at
31-32; and Joseph Casper, Vice President, Chicago Lamb & Veal Co., transcript at 68-69.  A lamb packer testified that
lower cost imports had caused his firm to lose sales and to operate at a lower rate of capacity utilization, and that this had
hurt profits; he said that the eventual effect will be the closing of plants and a decrease in domestic herds and the number
of ranchers.  Joseph Casper, Vice President, Chicago Lamb & Veal Co., transcript at 22-23, 63-64.

Subsequent to the Commission’s hearing, Transhumance asserted that the domestic industry should consist
only of packers and breakers, but did not explain the basis for this position or otherwise claim a divergence in economic
interests between the different types of entities.  Posthearing brief on injury of Transhumance at 11.

      Fresh, Chilled, or Frozen Pork From Canada, Inv. No. 701-TA-298 (Final), USITC Publication 2218 (Sept.51

1989).  Posthearing brief on injury of Meat and Livestock Australia, at 10-14.
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There is also evidence that the price of lamb meat affects all four industry segments similarly--that is,
when processors do well, growers and feeders also benefit, but when processors confront lower prices, they
pass the lower prices back to feeders and then growers, and all suffer to some extent.  As described below, all
four segments suffered financially over the period of investigation, and all experienced significant declines in
the unit value of their sales at the end of the period.  No representatives in any of the four industry segments
testified that the economic interests of packers and breakers diverged from those of growers and feeders.50

Regarding Meat and Livestock Australia’s argument comparing the current case to the 1989
countervailing duty case of Fresh, Chilled, or Frozen Pork from Canada,  the facts in the current case are51

distinguishable.  First, the finding in Pork refers to the pork “cycle,” at the peaks and valleys of which
growers and processors tend to suffer or benefit inversely.  The evidence before us in this investigation does
not suggest the existence of a “lamb cycle,” and no party has argued that such a cycle exists.  Second, the
finding in Pork refers to an inverse relationship between the profitability of the packers and growers.  While
the impacts of price changes on profitability in the various segments of the lamb industry can be staggered in
time, price changes impact all four segments in a similar manner.

In sum, we find that the domestic industry producing lamb meat includes the growers and feeders of
live lambs and the packers and breakers of lamb meat.
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      Section 202(c)(1)(C).52

      USDA uses conversion factors of 1:1.52 for boneless imports, and 1:1 (i.e., no conversion) for bone-in imports. 53

Petitioners proposed factors of 1:2.13 and 1:1.43 for boneless and bone-in imports, respectively.  Prehearing brief of
petitioners at 17.

      See discussion in report at II-18, n. 74. 54

      Based on data in table 7, report at II-21.55

      Id.  Monthly import data through November 1998 were made available to the Commission just prior to our vote on56

injury.  October and November imports were higher than in any other previous month in 1998 except March, which is
traditionally a high-volume month due to the Easter holiday.

      Table 7, report at II-21.57
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Increased imports

Statutory framework.  The first of the three statutory criteria is that imports must be in "increased
quantities."  Under section 202 of the Trade Act, imports have increased when the increase is “either actual or
relative to domestic production.”   Because section 202 is a global safeguard law, the Commission considers52

imports from all sources in determining whether imports have increased.   In investigations under section 202,
the Commission traditionally has considered import trends over the most recent 5-year period as a framework
for its analysis, but can consider longer or shorter periods as it deems appropriate.  There is no minimum
quantity by which imports must have increased.  A simple increase is sufficient.

Finding.  Before considering the issue of increased imports, we first address a technical issue of how
to ensure comparable data for imports and domestic production.  The issue arises because domestic
production is measured at the packer stage when the meat is in carcass form, whereas most imports are in a
more finished form, including in the form of boneless lamb products.  USDA has published conversion
factors that account for the loss of weight from deboning, so that both domestic and imported lamb quantities
can be reported as pounds of “carcass-weight equivalents.”

Petitioners proposed a different set of conversion factors for both boneless and bone-in imports,
claiming that current USDA factors did not adequately capture the weight loss that occurs in processing
carcasses into more finished lamb products.   Petitioners’ proposed conversion factors would have resulted53

in higher import volumes and lower import unit values.
USDA, after reviewing petitioners’ conversion factors, expressed the view that the mix of imported

lamb meat products had not changed sufficiently in recent years to warrant a change in its factors, and that its
current factors continued to provide the best means of estimating carcass-weight equivalents.   Moreover,54

petitioners submitted no studies and little other empirical information supporting their preferred conversion
factors.  We have applied the USDA conversion factors as the best available evidence.

We find that imports have increased both in actual terms and relative to domestic production. 
Commerce data converted to carcass weight equivalents using USDA conversion factors indicate that imports
increased by nearly 50 percent during the period of investigation, as follows: 41.0 million pounds in 1993,
38.7 million pounds in 1994, 43.3 million pounds in 1995, 50.7 million pounds in 1996, and 60.4 million
pounds in 1997.   Imports also increased between January-September 1997 and January-September 1998,55

from 46.1 million pounds to 55.1 million pounds.   The ratio of imports to domestic production rose56

continuously during the period of investigation, from 12.5 percent in 1993 to 24.1 percent in 1997.  The ratio
rose further in January-September 1998 to 30.5 percent, as compared with 24.6 percent in the same period in
1997.57

Serious injury or threat of serious injury
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      Section 202(c)(6)(B). 58

      Section 202(c)(6)(D).59

      Section 202(c)(3).60

      The Lamb Importers’ Committee argued that the Commission must find each sector of the domestic industry to be61

seriously injured or threatened with serious injury in order to find that the injury criterion is satisfied.  Posthearing brief
on injury of the Lamb Importers’ Committee of the Meat Importers Council of America, Inc., at 4.  We disagree.  We
must determine whether there is serious injury or threat thereof to a domestic industry, which the statute defines as
“domestic producers as a whole of the like or directly competitive article or those producers whose collective production
of the like or directly competitive article constitutes a major proportion of the total domestic production of such article.” 
Section 202(c)(6)(A)(i) (emphasis added).  However, as described below, in determining whether the industry as a
whole is seriously injured we have examined data and other information relating to the individual sectors.  Such an
approach was the most appropriate way to examine the data to avoid double counting or the combining of data expressed
in different forms (e.g., shipments vs. production).  While we find that all sectors show evidence of a threat of serious
injury, we recognize that the economic effect of the increase may manifest itself in different ways and at different times in
the four different sectors.

I-14

Statutory framework.  The second of the three statutory criteria is whether the domestic industry is
either seriously injured or threatened with serious injury.  Section 202(c) of the Trade Act defines "serious
injury" as "a significant overall impairment in the position of a domestic industry,"  and “threat of serious58

injury” as "serious injury that is clearly imminent."   59

The statute sets out the economic factors that we are required to take into account. With respect to
serious injury, we must consider:  (1) a significant idling of productive facilities in the domestic industry, (2)
the inability of a significant number of firms to carry out domestic production operations at a reasonable level
of profit, and (3) significant unemployment or underemployment within the domestic industry.  With respect
to threat of serious injury, we must consider: (1) a decline in sales or market share, a higher and growing
inventory, and a downward trend in production, profits, wages, productivity, or employment (or increasing
underemployment) in the domestic industry; (2) the extent to which firms in the domestic industry are unable
to generate adequate capital to finance the modernization of their domestic plants and equipment, or are
unable to maintain existing levels of expenditures for research and development; and (3) the extent to which
the United States market is the focal point for the diversion of exports of the article concerned by reason of
restraints on exports of such article to, or on imports of such article into, third country markets.

We are not limited to the above-listed factors, and consider all economic factors that we find
relevant.  The presence or absence of any of the statutory factors is not "necessarily dispositive" of whether
there is serious injury or the threat of serious injury.  60

Finding.  As described below, we find that the domestic industry is threatened with serious injury
that is clearly imminent.61

–Information in this investigation
Two issues relating to the data concerning the health of the industry warrant discussion.  First, we

have obtained and used data both from USDA and Commission questionnaires.  USDA publishes annual
figures on the domestic lamb slaughter and on the number of lamb-growing establishments.  These data
provide more comprehensive industry coverage than our questionnaire responses, and so we have relied on
USDA data where possible.  For other industry indicators, most notably many financial indicators, there are
no USDA or other secondary source data, so we relied on our questionnaire responses for these other
indicators.

In relying on questionnaire data, we note that such data on production and shipments from all
industry segments generally show much more positive trends than do the USDA data.  For example, USDA
data show that lamb slaughter declined 23 percent from 1993 to 1997, whereas packers’ questionnaire data
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      Compare report at II-17, table 5, with report at II-22, table 8.62

      Compare report at II-12, with table 1, report at II-12, table 11, report at II-23, and table 12, report at II-25. This63

also reflects the consolidation in the industry following rescission of the Wool Act (the National Wool Act of 1954) (see
further discussion below).

      USDA census figures indicate that the number of lamb-producing establishments fell from 93,280 in 1993 to64

74,710 in 1997, or by 20 percent.

      Report at II-11.65

      See description below under “analysis of factors.”66

      Posthearing brief of Meat New Zealand at 4.  67

      The Wool Act of 1954 provided direct support payments to growers and feeders.  In late 1993, Congress passed68

legislation to reduce payments under the Wool Act to 75 percent of traditional levels in 1994, 50 percent of traditional
levels in 1995, and zero starting in 1996.  Report at II-77-78.

I-15

on production of lamb meat show only a *** percent decline over that same period.   Similarly, despite62

USDA’s report of the loss of nearly 20,000 lamb-growing establishments over the period, Commission data
show a slight increase in shipments, employment, and net sales over the period.    Thus, questionnaire data63 64

likely represent a set of entities that are performing better than the lamb meat industry as a whole.  A main
reason for this is that our questionnaire data have a survivorship bias in that we did not obtain responses from
those establishments that exited the market.  Indeed, it stands to reason that those establishments that survive
are relatively more competitive for a variety of reasons.

We note that the sheer size and nature of the grower segment (there were over 70,000 growers in
1997) made it impossible to canvass a large percentage of the industry or even to develop the kind of
statistically valid sample used for smaller, less dispersed industries.  To obtain financial and other data on
grower operations, we sent questionnaires to 110 firms and individuals believed to be among the larger
growers of lambs.  We received usable data from 57 firms or individuals accounting for an estimated 6
percent of domestic lamb production.65

  While we do not place decisive weight on the questionnaire data obtained from growers, we believe
it is appropriate to take these data into account along with all the other data we have obtained in the
investigation to obtain the most accurate picture of this industry over the period. As noted above, a
comparison of questionnaire data and USDA data suggests that questionnaire responses from domestic
growers, if anything, reflect that those who responded are doing better than the industry as a whole.  Second,
the overall trends in grower questionnaire data do not differ markedly from the trends in the questionnaire
data we have obtained from feeders, packers, and breakers, for which our questionnaire coverage was
significantly higher.   Finally, we note that none of the respondents argued that the data were biased or66

inaccurately portrayed the condition of growers.  Instead, they stated that these data showed that lamb
growers “did remarkably well throughout the period of investigation.”67

–Overview of the domestic lamb meat industry
The parties generally agreed that the U.S. lamb industry has been in a long state of decline and has

confronted a variety of problems and challenges over the years, ranging from changing consumer preferences
to Congress’ decision in 1993 to phase out federal payments made to growers and feeders under the Wool
Act.   These changes have affected all segments of the industry, contributing to a decline in the number of68

firms engaged in the growing and feeding of lambs, and in the packing and breaking of lamb meat.  While not
truly healthy during any part of the period of investigation, by 1996 per capita lamb/mutton consumption
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      Table 36, report at II-69.  The table shows lamb and mutton consumption.  Mutton consumption is believed to be69

small relative to lamb consumption.

      Report at II-75-76.70

      Table 32, report at II-50.71

      Table 32, report at II-50.72

      Table 32, report at II-50.73

      Report at C-3.74

      Report at C-3.75

      Report at II-11.76

      There is no evidence of any significant changes in the productivity of labor during the period.  It is therefore77

reasonable to assume that the decline in production has led to a decline in hours worked. 

      For example, production reported by packers in questionnaire responses fluctuated during the period of the78

investigation, and ultimately was approximately *** percent lower in 1997 than in 1993.  Table 8, report at II-22. 
Production reported by breakers in their responses trended upwards during the period of investigation.  Table 3, report
at II-16.  Production reported by feeders held steady through 1996, and then declined sharply in 1997 and January-
September 1998.  Table 2, report at II-13.  Production reported by growers in questionnaires rose somewhat during the
period of investigation.  Table 1, report at II-12.  

(continued...)
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appeared to be stabilizing to some degree,  and lamb prices were generally higher,  offsetting in part the loss69      70

of the Wool Act payments in that year.  In mid-1997, economic indicators relating to the industry began to
fall.  As described below, the deterioration in these indicators that occurred after 1996 confirms that the
industry is threatened with serious injury.

–Analysis of factors
The share of the domestic market held by the U.S. industry, as measured both in quantity and value,

was steady during the first part of the period of investigation, and then declined starting in 1996 as imports
increased.  In quantity terms, the share held by the domestic industry was 88.8 percent and 88.6 percent,
respectively, in 1993 and 1994.   It then fell to 86.5 percent of the U.S. market in 1995, 83.4 percent in71

1996, 80.3 percent in 1997, and 76.7 percent in January-September 1998.   In terms of value, the domestic72

lamb meat industry’s market share decreased by an even greater ratio, from 88.1 percent in 1993 to 75.2
percent in 1997 and 69.3 percent in January-September 1998.73

USDA data show a substantial decline in U.S. lamb meat production, from 326.7 million pounds in
1993 to 250.8 million pounds in 1997, a decline of over 23 percent.  Production in January-September 1998
was 180.7 million pounds, 3 percent below the January-September 1997 figure of 187.1 million pounds.

These USDA figures indicate a comparable decline of 24 percent in the volume of industry
shipments from 1993 to 1997, and a slight rise in January-September 1998 as compared to the same period in
1997.   In terms of value, shipments declined from $441.0 million in 1993 to $417.4 million in 1997, a74

decrease of approximately 5 percent, then dropped by over 13 percent, from $297.2 million to $256.6
million, in January-September 1998 as compared to January-September 1997.   The recent 13 percent75

decline in shipment values reflect falling lamb meat prices that began in late 1997 and continued in 1998.
Consistent with its figures showing a decline in lamb slaughter, USDA found a 20 percent decrease

in the number of lamb-growing establishments from 1993 (93,280 establishments) to 1997 (74,710
establishments).   While USDA maintains no official employment statistics, the sharp declines in slaughter76

and in the number of establishments, taken together, suggest that employment indicators – such as number of
workers and total hours worked – also fell during the period.77

We note that questionnaire data from all industry segments generally showed more positive trends on
such indicators as production, shipments, and employment than USDA data.   As discussed above, since78
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     (...continued)78

Similarly, with respect to employment-related indicators, the number of production and related workers
employed by growers that submitted questionnaire responses actually increased by 9 percent between 1993 and 1997
and increased by 4 percent in interim 1998.  The hours worked by such employees increased by 10 percent during 1993-
97 and declined by 2 percent in interim 1998.  Hourly wages increased from $4.47 per hour in 1993 to $4.64 per hour in
1997.  Hourly wages paid to production and related workers by the feeders were slightly higher than those paid by the
growers; otherwise, the trends in employment, hours worked, and wages are similar.  Report at II-23.

      Tables 16-20, report at II-33-34.79

      Tables 16-20, report at II-33-34.80

      Transcript at 22 (Mr. Casper), 25 (Mr. Brennan). 81

      Table 15, report at II-30.82

      Table 15, report at II-30.83

      Table 15, report at II-31.84

      Table 15, report at II-32.85

      Table 12, report at II-25.  As noted above, the fact that growers’ questionnaire responses showed increasing sales86

while USDA data showed significant declines in packer shipments and the number of growing establishments suggests
that the questionnaire respondents were performing more favorably than the growing segment as a whole.

      Table 12, report at II-25.87
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USDA data are more comprehensive, where possible we have relied more heavily on USDA data and have
given less weight to questionnaire data.  These USDA data show an industry that has experienced a
contraction over the period of investigation.  Data on other industry indicators, in particular questionnaire
data on the declining financial condition of the industry, exacerbated by declining lamb meat prices at the end
of the period of investigation, show that the domestic industry is threatened with serious injury--that is, that
serious injury is imminent.

With respect to industry profitability, questionnaire responses by packers and breakers show a
significant decline in the value of net sales and in operating income.  The value of net sales of packers and
breakers fell by more than *** percent between 1996 and 1997, and net sales fell by more than *** percent
between January-September 1997 and January-September 1998.   Operating income for most packers and79

breakers was at the lowest point at the end of the period of investigation in 1997 and January-September
1998.    Representatives of packer and breaker firms reported having to reduce prices, sometimes selling at a80

loss in order to compete with low-priced imports.81

Feeders experienced even greater financial difficulties.  The net sales value of slaughtered lambs,
after having trended upward in recent years, fell sharply, by 29 percent, in January-September 1998 from the
level in the comparable period of 1997.   After having operated at a profit in 1995 and 1996, feeders82

operated at a loss in 1997 and at a substantial loss in the first 9 months of 1998.   For the first 9 months of83

1998, feeders reported that expenses exceeded income by 8.4 percent, which was by far the largest loss
experienced by feeders during the period of investigation.   The clear majority of feeders reporting financial84

data reported that they operated at a loss during the first 9 months of 1998.85

Lamb sales by growers rose slightly in quantity during the period of investigation and were slightly
higher in the first 9 months of 1998 than in the comparable period of 1997.   The net sales value on lamb86

and related sales (e.g., wool and related by-products) trended upwards during 1993-97, but net sales value in
the first 9 months of 1998 was significantly below (about 19 percent) the level of the net sales value of the
comparable period of 1997, notwithstanding the increase in sales quantity between the two interim periods.  87

While the aggregate data for the responding growers showed an overall profit during the entire period of the
investigation, profits as a percentage of net sales fell from 1995 to 1996 to a very low level (0.7 percent), and
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      Table 12, report at II-27-28.  During January-September 1998, 9 of the 27 reporting growers operated at a loss, as88

compared with 7 of the 27 reporting in the comparable period of 1997.  Id.   In their questionnaire responses, growers
expressed the view that low priced imports will erode profit margins, cause losses, and cause some growers to cease
producing lamb.  Report at F-4.

      Report at II-75-76.89

      Report at II-75-76.  Carcasses and products 6 and 7.90

      Table 8, report at II-22.91

      Table 8, report at II-22.92

      Table 8, report at II-22.93

      Table 8, report at II-22.94

      Table 3, report at II-16.95

      Table 3, report at II-16.  Collection of capacity and capacity utilization data from growers and feeders was not96

practical.  Growers’ range capacity would likely have varied from ranch to ranch depending on land conditions.  Feeder
capacity also depends on a number of variables that are difficult to measure, including length of time that lambs are kept
by the feeders, which may vary with market conditions. 

      Data compiled from questionnaire responses.97

      Tables 16, 18, and 20, report at II-33-34.98

      Table 10, report at II-22.99
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remained at a diminished level (2.8 percent) in 1997.  In each year, a significant portion of individual growers
reported that they had operated at a loss.88

We find that financial performance across all industry segments has worsened due largely to falling
prices.  Commission questionnaires show a marked decline in prices for various lamb meat products
beginning in mid-1997.  Although prices recovered to some degree in 1998, prices remained depressed
through September 1998, the end of the period surveyed.  Weighted average U.S. delivered prices for
virtually all of the products surveyed were substantially lower beginning with the third quarter of 1997.   In89

several instances prices for several of the products were 20 percent or more below comparable quarters in
1996 and early 1997.90

Questionnaire data with respect to other indicators -- capacity, capacity utilization, inventories, and
productivity -- were mixed.  Capacity reported by packers declined early in the period of investigation and
then rose, but was still lower in 1997 than in either 1993 or 1994.   Reported capacity was higher in January-91

September 1998 than in January-September 1997.   Capacity utilization rose irregularly through 1996, and92

then fell in 1997.   It was at its lowest level of the period of investigation, 73.5 percent, during January-93

September 1998, significantly below the January-September 1997 level of 85.7 percent.   Capacity reported94

by breakers rose significantly during the period of investigation and at a faster rate than production.   As a95

result, capacity utilization declined significantly.96

Productivity for feeders and growers remained relatively constant throughout the period of
investigation.   Data on direct labor costs compiled from questionnaire responses from packers and breakers97

indicate that their productivity remained relatively constant over the period of the investigation.  98

End-of-period inventories reported by U.S. packers rose slightly during the period, but remained
under *** percent throughout the period of investigation.    Inventories are not particularly relevant in this99

case because fresh lamb meat is perishable and can be inventoried for only a limited time.     
We also note that a number of firms in the industry reported difficulties in generating adequate

capital to finance the modernization of their domestic plants and equipment.  A significant number of growers
and feeders reported cancellation or rejection of expansion plans, reductions in the size of capital investments,
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      Report at F-3.100

      Transcript at 24-25 (Mr. Brennan); transcript at 22-23 (Mr. Casper).101

       We discuss diversion of exports to the United States in the following section on causation.102

      Section 202(b)(1)(B).103

      Section 202(c)(1)(C).104

      Section 202(c)(2)(A).105

      The legislative history of the Trade Act includes examples of other causes “such as changes in technology or in106

consumer tastes, domestic competition from substitute products, plant obsolescence, or poor management,” which, if
found to be more important causes of injury than increased imports, would require a negative determination.  Trade
Reform Act of 1974, Report of the Committee on Finance. . . on H.R.. 10710, S. Rept. 93-1298, 93d Cong., 2d Sess.
(1974), at 121. 
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bank rejection of loans, reduced credit ratings, and difficulty in repaying loans.   Also, firms in the packer100

and breaker segments reported difficulties in recouping new investments in plant and equipment and in
repaying loans.   These difficulties are consistent with the worsening financial condition of the domestic101

lamb meat industry described above.102

In view of the declines during the period of investigation in the domestic industry’s market share,
production, shipments, profitability, and prices, among other difficulties that the domestic industry is facing,
we conclude that it is threatened with imminent serious injury.

Causation

Statutory framework.  Under the third statutory criterion we must determine whether the subject
article is being imported in such increased quantities as to be a "substantial cause" of serious injury or threat
of serious injury.  The term "substantial cause" is defined in section 202(b)(1)(B) to mean "a cause which is
important and not less than any other cause."   Thus, for purposes of this determination, the increased103

imports must be both an important cause of the threat of serious injury and a cause that is equal to or greater
than any other cause.

In determining whether increased imports are a substantial cause of the threat of serious injury, the
statute directs that we take into account all economic factors that we find relevant, including but not limited to
“. . . an increase in imports (either actual or relative to domestic production) and a decline in the proportion of
the domestic market supplied by domestic producers.”   The statute also directs that we consider "the104

condition of the domestic industry over the course of the relevant business cycle."  We may not aggregate the
causes of declining demand associated with a recession or economic downturn in the United States economy
into a single cause of serious injury or threat of injury.   Also, the statute directs that we examine factors105

other than imports that may be a cause of the threat of serious injury to the domestic industry and include
such findings in our report.  Neither the statute nor the legislative history rules out consideration of any other
possible causes of injury.106

Finding.  As described below, we find that increased imports of lamb meat are both an important
cause of the threat of serious injury and a cause that is not less than any other cause.  Thus, we find that
increased imports of lamb meat are a “substantial cause” of the threat of serious injury to the domestic lamb
meat industry under section 202(b)(1)(B).  First, we describe several relevant conditions of competition.  
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      For example, it takes up to 37-41 months to bring increased supply to market.  Report at II-52.107

      Report at II-56.108

      Between 1993 and 1997, the standing flock size in the United States fell from 10.9 million to 7.9 million lambs. 109

Report at II-53.

      Petitioners’ prehearing brief on injury at 51; and Lamb Meat: Competitive Conditions Affecting the U.S. and110

Foreign Lamb Industries, Inv. No. 332-357, USITC Pub. 2915 (Aug. 1995), at 1-1.

      Apparent consumption declined significantly from 365.1 million pounds in 1993 to 305.3 million pounds in 1996,111

before rising slightly to 306.6 million pounds in 1997.  Table 32, report at II-50.  Domestic apparent consumption was
about 4 percent higher in January-September 1998 than in the comparable period of 1997.  Id.  Per capita domestic
lamb meat consumption has followed a similar trend, declining from 1.3 pounds in 1993 to 1.2 pounds in 1994 before
leveling off at 1.1 pounds in 1995, 1996, and 1997.  Table 36, report at II-69.

      Report at II-20.112

      Tables 24-25, 29-30, report at II-40, II-47-48.113

      Transcript at 19-20 (Casper).114

      Report at II-70-72.115
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–Conditions of competition
We have considered the economic characteristics of the domestic lamb meat market for purposes of

our injury analysis.  We note that the growth cycles make it extremely difficult to increase supply in the short-
run.  The production of lambs involves a relatively long process, and thus it can take several years for a
grower to adjust desired flock size after unexpected price shocks.    Meat-type lambs have one principal use,107

meat production.  Once a lamb has reached the desired weight and maturity it cannot be withheld from the
market for very long without adversely affecting quality, and must go to slaughter within a short time
regardless of market price.   Thus, growers and feeders cannot easily adjust their production by diverting108

mature lambs to other uses or by withholding animals from slaughter for a lengthy period of time.  Growers
and feeders are therefore likely to experience injury should prices fall rapidly.  Over longer periods of time,
however, domestic producers have more ability to adjust flock size in response to long-term price trends.109

Demand at any level of lamb meat production is ultimately driven by consumer demand.  Consumer
demand for lamb in the United States has fallen steadily since World War II as consumers have shifted their
consumption towards other products.   During the period of investigation, domestic apparent consumption110

of lamb meat fell sharply from 1993 to 1996, but has stabilized since then.   We do not expect domestic111

consumer preferences to change significantly in the imminent future, though demand does seem somewhat
responsive to price changes.  In such a market, an increase in imports to the United States would likely cause
domestic producers to lose some sales, to lower prices to attempt to maintain sales, or both.

We find that imported and domestic lamb are somewhat substitutable.  Although respondents argued
that imported lamb meat was distinguishable from domestic lamb meat in size, taste, and consistency of
quality and supply, the record shows that imported and domestic products in fact became more similar during
the period of investigation.  Traditionally, virtually all domestic lamb meat sold in the domestic market was
fresh or chilled, and most imported lamb meat was frozen.  However, much of the increase in imports
between 1995 and 1997 was in fresh or chilled lamb meat, which increased by 101 percent during that period,
as compared to 11 percent for imports of frozen lamb meat.   Moreover, foreign exporters estimate that the112

major portion of their 1999 increase will be in fresh and chilled lamb meat.   In addition, there is evidence113

that imported cuts have become larger in size and more comparable to domestic cuts.   There is,114

nonetheless, evidence of differences between products from different sources.115

–Analysis of causation
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      Report at C-3.116

      Tables 24-25, 29-30, report at II-40, II-47-48.117

      Tables 24-25, 29-30, report at II-40, II-47-48.118

      Transcript at 206-07 (Ms. Cassidy).  Cassidy said that the estimates of individual exporters were based on the119

assumption that they would be successful in obtaining the stock necessary to expand their exports, but that ultimately
they would be competing in a market in which available stock was declining.  Transcript at 207.

      Transcript at 165-66 (Ms. Cassidy).120

      Transcript at 165-66 (Ms. Cassidy).  Cassidy said that only 10 Australian plants are accredited as meeting the121

health and safety standards imposed by the U.S. and Australian governments and the product standards developed by the
Australian industry.  Transcript at 164-65.

      At the remedy hearing, the Australian Government updated its projection.  Transcript of hearing on remedy at 160122

(Mr. Shales).  

      Prehearing brief on injury of Meat New Zealand, at 47-48; transcript at 144 (Mr. Bolger).123

      Vice Chairman Miller and Commissioners Hillman and Koplan note that one would not expect foreign exporters124

to exaggerate their near-term future exports to the United States, since an overstatement may well not be in the
exporters’ interest.  Thus, they have given weight to the exporters’ projections in this investigation.  However, even if
the 1999 increase is somewhat less than the exporters project, they find that the increase will be substantial.  In this
regard, they note that the Australian Government itself has predicted an increase of between 5 and 10 percent in exports
to the United States in 1999, despite also predicting a decline in overall Australian lamb meat production.

In any event, Vice Chairman Miller and Commissioners Hillman and Koplan note that, in view of the
precarious condition of the domestic lamb meat industry and depressed prices, even a continuation of imports at current
record-high levels would present a threat of serious injury.

      Figures 13-16, report at II-67-68; and table 7, report at II-21.125
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Imports reached record levels in 1996, and increased another 19.2 percent in 1997.   Imports will116

exceed even those record levels based on annualized data from interim 1998. Australian and New Zealand
firms submitting questionnaire responses to the Commission themselves project that their exports to the
United States will increase further in 1999.  These firms’ 1999 projections were 21 percent above projections
for full year 1998.   They estimate that the major portion of the increase will be in fresh and chilled lamb117

meat,  which is the primary form in which U.S. lamb meat is marketed.118

The Australian industry association states that the questionnaire projections from Australian
exporters are overly optimistic, and that decreased overall lamb meat production in Australia will limit
exporters’ ability to obtain necessary supplies for export to the United States.   The industry noted that only119

about 25 percent of Australian lamb meat is exported and that about 80 percent of lamb meat exported in
1997 went to growing non-U.S. markets, which it has no intention of abandoning.   It also cited flock120

limitations, product differences that limit its ability to supply the U.S. market, and the fact that most
Australian plants are not accredited to produce lamb meat for export to the U.S. market.   As of the time of121

the Commission’s vote on injury, the Australian Government had projected a 6 percent increase in exports to
the United States.   The New Zealand Government and industry state that exporters’ existing commitments122

to other markets – especially the European Union – will significantly limit the ability of New Zealand
exporters to increase exports to the United States.  123 124

Increases in import volume are likely to have further negative effects on the domestic industry’s
prices, shipment volumes, and financial condition in the imminent future.  With regard to prices, given the
inability of domestic growers and feeders to reduce production in the short run, the increase in imports has
caused prices to fall in the short run.  The unit value of domestic, Australian, and New Zealand lamb meat
dropped in interim 1998 as compared to interim 1997; over the same period imports (on an annualized basis)
increased by the greatest amount of any year during the period of investigation.   Moreover, U.S.,125

Australian, and New Zealand lamb meat prices were in most cases lower for the products surveyed in the

Acer123
Text Box
214



      Tables 38-43, report at II-74-76.126

      We note that the EU maintains a tariff-rate quota (TRQ) on imports of lamb meat, and its tariff on over-quota127

imports is considered to be prohibitive.  The EU quota for Australia is a relatively small 18,650 metric tons.  Report at I-
63.  New Zealand’s quota is much larger, 226,700 metric tons, but has been filled in recent years.  Report at II-38.  The
EU restrictions, together with the ongoing economic turmoil in Asia, two major lamb-consuming regions, greatly reduce
the likelihood that Australia or New Zealand will ship substantial new quantities to the EU and possibly Asia.  These
factors may also explain why much of the recent growth in Australia’s and New Zealand’s exports has been directed to
the United States market.  See section 202(c)(1)(B)(iii) (threat factor of whether the United States is the focal point for
diversion of exports due to restraints in third country markets).

      Table 32, report at II-50.128

      Table 32, report at II-50.129

      Report at II-77.130

       For example, growers showed a small profit on their lamb operations in 1997 despite the absence of Wool Act131

payments.  Table 12, report at II-25.  

      Transcript at 23 (Mr. Casper).132
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second half of 1997 and the first 3 quarters of 1998 than in comparable quarters in 1996 and the first half of
1997.     Any further increases in the volume of imports would be expected to put further downward126 127

pressure on prices in the U.S. market.
With regard to market share, the share of the domestic market held by imports, as measured both in

quantity and value, more than doubled during the period of investigation, from 11.2 percent in 1993 (as
measured in quantity) to 23.3 percent in January-September 1998, and from 11.9 percent in 1993 (as
measured in share of value) to 30.7 percent in January-September 1998.   Most of this increase occurred in128

1997 and 1998.   The 1997 increase in imports of 9.7 million pounds was mirrored by a decline in U.S.129

lamb shipments of 8.4 million pounds, suggesting that imports captured market share directly from U.S.
producers.

With regard to the domestic industry’s financial condition, we found above that financial
performance of the various segments worsened due to declining sales and falling prices, a result of the
increase in imports.  In addition, the increased imports directly captured market share from the domestic
producers.  Thus, the increase in imports is likely to have a negative impact on the industry’s shipments,
prices, and financial performance.

As required by the statute, we considered whether any other causes might be a more important cause
of the threat of serious injury than increased imports.  First, we examined whether termination of payments
under the National Wool Act of 1954 (“Wool Act”) might be a more important cause.  Congress enacted
legislation ending the Wool Act in 1993, and the support payments were phased out largely in 1994 and
1995,  before the increase in imports that began in 1996.  Petitioners claim that the loss of the payments130

had been largely absorbed by the growers and feeders before the increase in imports.  Respondents assert that
the industry cannot be expected to absorb so quickly the effects of the loss of such a longstanding payment
program.  

We have no doubt that the loss of Wool Act payments hurt lamb growers and feeders and caused
some to withdraw from the industry.  We also believe that it is unrealistic to conclude that the effects of the
termination of Wool Act payments had completely disappeared as of 1997.  However, the industry had
experienced some recovery since full termination in 1996,  and the effects of termination of Wool Act131

payments can be expected to recede further with each passing month.  In addition, the termination of the
Wool Act could only have had an indirect effect on the financial condition of the packers and breakers, who
never received payments under the Wool Act.   We find that in the imminent future, the recent loss of Wool132

Act payments is a less important cause of the threat of serious injury than imports of lamb meat.
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      Report at II-80.133

      Table 12, report at II-25.134

      Table 15, report at II-30.135

      Tables 16, 18, 20, report at II-33-34.136

      Report at II-80.137

      Report at II-80.138

      Report at II-14, n. 48.139

      Petitioners’ prehearing brief on injury, at 60.140

      Table 16, report at II-33.  See also transcript at 22 (Mr. Casper) (packers had difficulty pushing lower prices141

through to the feeders who provided them with lambs for slaughter).
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We also considered whether competition from other meat products, such as beef, pork, and poultry,
might be a more important cause of the threat of serious injury.  Although such products appear to compete
with lamb to a certain extent,  we find no evidence that such competition is a more important cause of future133

imminent serious injury than imports of lamb meat.  As noted above, per capita consumption of lamb meat
has been relatively steady since 1995.

We also considered whether increased input costs, alleged overfeeding of lambs, and increased
concentration in the packer segment might individually be more important causes of the threat of serious
injury than the increased imports.  We find that they are not.  Expenses for growers rose at a modest rate and
then fell in January-September 1998.   Expenses for feeders increased at a faster pace but not at a dramatic134

pace.   Similarly, costs of inputs for packers and breakers rose moderately in line with production.   Thus,135               136

there has been no significant increase in input costs that explains the sharp decline in industry profits, and no
increase is predicted in the imminent future.

Respondents allege that some U.S. feeders in 1997 held lambs unduly long in feed lots in order to
maximize revenue while prices were high, and that these lambs went to slaughter on the heavy side and sold
at lower prices, which pulled down other domestic prices.   Petitioners disagree, pointing out that the137

percentage of domestic lamb carcasses with higher fat content as measured by the USDA grading system was
lower in 1997 than in 1993 and 1994.  Even if we accept respondents’ arguments, these “fat” lambs would138

have accounted for no more than a small share of total domestic lamb production.  In any event, respondents
do not allege that overfeeding is currently taking place or represents a future threat.

We also considered whether concentration in the packer segment of the industry might be a more
important cause of the threat of serious injury.  USDA data indicate that nine domestic packing plants
accounted for 85 percent of the sheep and lambs slaughtered in 1997.   However, petitioners claim that139

packer concentration has actually decreased over the past 5 years.   An undue level of concentration among140

packers would have suggested that they would have been sheltered from the effects of low-priced imports and
would have been able to pass through lower prices more readily to feeders and growers.  However, packers,
like other segments of the lamb meat industry, experienced deteriorating profits in the latter part of the period
of investigation and operated at a loss in January-September 1998.   Thus, we conclude that concentration141

in the packer segment of the industry is a less important cause of the threat of serious injury than increased
imports.

Finally, we considered whether the failure to develop and implement an effective marketing program
for lamb meat was a more important cause of the threat of serious injury, particularly in light of the repeal of
the longstanding Wool Act payment program.  While an effective marketing program to bolster domestic
demand could have had an important impact on the industry, in view of the foregoing discussion, we do not
find that failure to implement such a program is a more important cause of the threat of serious injury than
increased imports.
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In conclusion, we find that the increased imports are an important cause, and a cause no less
important than any other cause, of the threat of serious injury to the domestic lamb meat industry. Our finding
is based on the increase in imports that has already occurred, and which shows every sign of continuing, the
increase in the share of the domestic market taken by imports, depressed domestic lamb meat prices due in
large part to the increase in imports, and the high degree of likelihood that the increased imports will have a
substantial negative effect on the volume or prices, or both, of the U.S. industry’s lamb meat sales.

Finding with respect to NAFTA country imports

Statutory framework.  Section 311(a) of the NAFTA Implementation Act provides that if the
Commission makes an affirmative injury determination in an investigation under section 202 of the Trade
Act, or if the Commission is equally divided, the Commission must also find whether--

   (1) imports of the article from a NAFTA country, considered individually, account for a
substantial share of total imports; and

   (2) imports of the article from a NAFTA country, considered individually or, in
exceptional circumstances, imports from NAFTA countries considered collectively,
contribute importantly to the serious injury, or threat thereof, caused by imports.

Section 311(b)(1) states that imports from a NAFTA country “normally” will not be considered to
account for a substantial share of total imports if that country is not among “the top 5 suppliers of the article
subject to the investigation, measured in terms of import share during the most recent 3-year period.”  Section
311(c) defines “contribute importantly” to mean “an important cause, but not necessarily the most important
cause.”  In determining whether imports have contributed importantly to the serious injury or threat, the
Commission is directed to consider “such factors as the change in the import share of the NAFTA country or
countries, and the level and change in the level of imports from a NAFTA country or countries.”   Imports142

from a NAFTA country or countries “normally” will not be considered to contribute importantly to the
serious injury or threat “if the growth rate of imports from such country or countries during the period in
which an injurious increase in imports occurred is appreciably lower than the growth rate of total imports
from all sources over the same period.”   Petitioners stated that imports from NAFTA countries are not143

contributing importantly to the alleged serious injury and threat of serious injury.144

Finding.  We find that imports of lamb meat from Canada and Mexico do not individually account
for a substantial share of total imports of lamb meat and are not contributing importantly to the threat of
serious injury.  Imports from Canada accounted for less than 1 percent of total lamb meat imports in each
year of the period of investigation.   At their highest level of the period of investigation, 209,000 pounds, in145

1997, imports from Canada accounted for only 0.3 percent of total U.S. lamb meat imports.   The data show146

imports from Mexico in only one year during the period of investigation, 1995, accounting for less than 1
percent of total imports in that year.147

Acer123
Text Box
217



     Pursuant to section 330(d)(2) of the Tariff Act of 1930, the remedy finding of Chairman Bragg and Commissioners148

Crawford and Askey in this investigation will be treated as the remedy finding of the Commission by the President for
purposes of section 203 of the Trade Act.

     PriceWaterhouseCoopers, Revitalizing the American Lamb Industry: A Call to Action (July 1998).149

I-26

VIEWS OF THE COMMISSION ON REMEDY148

Findings and recommendations

For the reasons set forth below, we find that the following remedy will address the threat of serious
injury that we have found to exist and will be the most effective in facilitating the efforts of the domestic
industry to make a positive adjustment to import competition.  In structuring our proposed remedy, we have
taken into account that the U.S. lamb industry is not currently experiencing serious injury, but rather is
threatened with serious injury.  Specifically--

(1) We recommend that the President impose a tariff-rate quota system, for a 4-year period, on
imports of lamb meat that are the subject of this investigation, as follows (all weights are in
terms of carcass-weight equivalents): 

First year: 20 percent ad valorem on imports over 78 million pounds; 

Second year: 17.5 percent ad valorem on imports over 81.5 million pounds;

Third year: 15 percent ad valorem on imports over 81.5 million pounds; and

Fourth year: 10 percent ad valorem on imports over 81.5 million pounds.

(2) We recommend that the President implement appropriate adjustment assistance measures,
drawing on authorized programs at the U.S. Department of Agriculture and the U.S.
Department of Commerce which provide specialized direct payments, research, and animal
health programs, in such combination as to most effectively “facilitate efforts by the
domestic industry to make a positive adjustment to import competition and provide greater
economic and social benefits than costs.”  In this context, we recommend that the President
look to the industry consultant’s report  and its recommendations when considering149

adjustment assistance options.

(3) Having made negative findings with respect to imports of lamb meat from Canada and
Mexico under section 311(a) of the NAFTA Implementation Act, we recommend that such
imports be excluded from the tariff-rate quota; and

(4) We recommend that the tariff-rate quota import relief action not apply to imports of lamb
meat from Israel, or to imports of lamb meat entered duty-free from beneficiary countries
under the Caribbean Basin Economic Recovery Act or the Andean Trade Preference Act.

Introduction

Having determined that increased imports are a substantial cause of threat of serious injury to the
domestic industry, we are required, pursuant to section 202(e)(1) of the Trade Act, to recommend action that
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from the most recently available U.S. Department of Agriculture data.

     Report at II-66 and II-69, table 36.151
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will address the threat of serious injury to the domestic industry and be most effective in facilitating the
efforts of the domestic industry to make a positive adjustment to import competition.  

In deciding what relief to recommend, we took into account: the considerations set forth in section
202(e)(5)(B) of the Trade Act, including the form and amount of action that will, in our view, prevent serious
injury; the objectives and actions specified in the adjustment plan submitted by petitioners; information
available to the Commission concerning the conditions of competition in domestic and world markets, and
likely developments affecting such conditions during the period for which action is being requested; and
international negotiations that may be constructive in addressing the threat of serious injury and in facilitating
adjustment.  We begin our discussion with a brief description of the competitive conditions affecting the
domestic lamb industry and follow with a brief discussion of the industry’s adjustment plan and consultant’s
report.

Competitive Conditions

Market conditions.  We have considered the conditions of competition in domestic and world
markets, and likely developments affecting such conditions during the next several years.  During the period
of investigation, 1993-98, the U.S. lamb industry experienced significant changes in market conditions.  

C Consumption of lamb meat continues to be a minimal portion of U.S. protein meat consumption,
approximately 0.7 percent of red meat consumption in 1998 and approximately 0.4 percent of meat
consumption when poultry consumption is included.  150

C A significant change in the United States lamb industry occurred with the repeal of the National
Wool Act of 1954 (“Wool Act”), which provided support payments for shorn wool, mohair, and
pulled wool from 1955-95.  While the value of the lamb pelt (including its wool) is smaller than the
value of the meat, Wool Act subsidies represent an important contribution to profit (15 to 20
percent).  Elimination of Wool Act payments not only reduced sheep industry income, but also led to
significant changes in the size of domestic lamb herds, as growers adjusted to the change in economic
incentives.  

C The global market has also changed.  The major lamb meat exporting nations, Australia and New
Zealand, provide increasing amounts fresh lamb meat products around the world.  They have taken
advantage of preservation technology, which has substantially increased the shelf life of fresh lamb
products.  This has allowed exporters to compete in a segment of the market previously reserved to
home market producers.

C The substantial drop in pelt prices, particularly in Russia, a large importer of pelts, caused additional
changes in world market conditions.

Demand conditions.  U.S. consumption of lamb meat has been declining since the 1940's.  Per
capita lamb consumption in the United States has fallen from 4.0 pounds in 1950, to 1.1 pounds in 1997.   151

U.S. Department of Agriculture (“USDA”) data indicate that total domestic lamb meat consumption
decreased from 365 million pounds in 1993 to 305 million pounds in 1996, remained flat during 1997, and
then increased in 1998 to approximately 320 million pounds.  During this same period, Bureau of Labor
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     Report at II-70, fig. 17.152

     In this context, demand changes at the retail level more quickly impact processors (packers and breakers) and153

affect sheep growers and feeders with a lag.

     U.S. production appears to be limited by the availability of lambs and not by processing capacity. 154

     Report at II-51.155

     Report at II-39, table 23.156

      Presentation by Terry Sheals, Chief Commodity Analyst, Australian Bureau of Agricultural and Resource157

Economics at the Remedy Hearing.

     Report at II-43.158

     Government of New Zealand, posthearing brief (remedy), p. 2.159
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Statistics price data show a general increase in the inflation adjusted price of  lamb meat.  Lamb meat is the
highest priced basic meat protein.   Demand at any level of lamb meat production is ultimately driven by152

final consumer demand at the retail level.   Although lamb meat is relatively more expensive than other153

protein choices, U.S. apparent consumption held steady and actually increased at the end of the period as
prices fell, suggesting that final consumers of lamb meat are at least somewhat sensitive to its price level.

Supply conditions.  The domestic supply of live lambs is the principal determinant of the domestic
supply of lamb meat.   Present-year production can be maximized by slaughtering the entire lamb crop,154

although that would eliminate breeding stock for future production.  Retained female lambs can begin
breeding at approximately 19 months of age.  The producer of live lambs has limited flexibility to respond to
changes in price in a one-year period due to the lengthy production period.  Over a longer period, however, a
lamb grower can more easily adjust the size of  the breeding flock, resulting in a larger or smaller supply of
lamb meat.  Restrictions on grazing land can also limit the producers’ ability to adjust the size of the breeding
flock to meet changing market conditions.

Market conditions of other sheep products, such as wool, can influence the supply of lambs. 
Currently, world prices for wool and lamb pelts are relatively low.  In addition, payments made under the 
Wool Act were phased out largely in 1994-95.  The elimination of these payments resulted in a contraction in
the size of U.S. flocks.   Consequently, the domestic industry has experienced a steady decrease in lamb155

meat production over the period of investigation.

Import supply conditions.  Since 1997, imports of lamb meat have increased while domestic
production has declined.  The increase in lamb meat imports resulted in a higher market share for importers. 
The United States accounted for 21.3 percent of Australian exports of lamb meat (shipped weight) in 1997.  156

The Australian Government forecasts that Australian exports to the United States will increase by 9 percent
in 1999 from the 1998 level.  However, the Australian Government projects exports to decline over the longer
term as its domestic flock contracts.   Alternatively, lamb meat exports to the United States accounted for157

only 5 percent of total New Zealand lamb meat exports in 1997.   The New Zealand government reported158

that its lamb meat exports are expected to meet its EU quota in 1999, but that 16 percent less lamb meat is
expected to be available for export in 1999 compared to 1998 because of a smaller lamb crop.   How this159

decrease will affect exports to other individual countries was not specified.
Imports into the U.S. market of fresh lamb meat (vs. frozen) have increased most rapidly.  Imports of

fresh lamb meat increased 101 percent from 1995-97, while imports of frozen increased only by 11 percent
during the same period.  Up through 1995, the majority of lamb meat imported from Australia was frozen. 
Since 1996, however, about half of the imports from Australia have been fresh lamb meat.  The majority of
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lamb meat from New Zealand continues to be frozen (70 percent frozen vs. 30 percent fresh).   Many160

imports also supplied new demand through food warehouses such as Price Club.

Summary.  The conditions of competition in both the domestic and world lamb markets have
changed in several important respects during the past several years.  As a result of these changes, the
grower/feeder segment of the U.S. industry will have to adjust to a domestic market absent Wool Act
payments, and processors will have to adjust to a market with increased competition from imported fresh
lamb meat.

Industry Adjustment Plan 

The industry submitted an adjustment plan that described existing programs and planned initiatives
to improve its competitive position.   No significant commitments were submitted other than those161

contained in the industry plan.  The plan outlines a number of programs to improve industry efficiency, cost-
effectiveness, and to increase consumer demand.  

Production-side improvements include: 1) genetic improvements to sheep in order to increase carcass
weight, increase the lambing ratio, develop “easy-care” sheep, and increase the production of sheep dairy
products; 2) development of new technologies and production processes; 3) formulation of new industry
alliances; 4) development of reproductive and therapeutic drugs; 5) disease control including scrapie and
other diseases; 6) food safety improvements; and 7) reduction of predator loss.

Demand-side programs include development of new more “user-friendly” lamb meat products, new
packaging, and marketing and promotion activities.  The industry plans to establish “Industry Action Teams”
that will be responsible for implementing programs in business development, production and cost
efficiencies, and consumer growth.  The industry also plans to establish a “Business Development Council”
to assist in the formation of new business alliances and market opportunities, securing capital at favorable
rates, and providing quality assurance.  Another component of the plan is the use of the National Sheep
Industry Improvement Center to fund genetics research, new production practices, disease prevention,
predator control, new and improved products, and marketing. 

The Adjustment Plan contains many potential programs, which if successfully implemented, would
benefit the industry.  The plan does not set forth specific commitments, however.  Programs that have the
biggest immediate return are not identified, and concrete plans that show how these programs will be
implemented are not extensively developed.  Many activities depend upon an organizational structure that is
not yet fully operational.

Consultant’s Report

The American Sheep Industry Association commissioned studies in 1991 and again in 1997 to
examine the lamb industry and market.  The 1997 consultant’s report  made several specific and targeted162

recommendations for steps the domestic industry needed to take to become more competitive both with other
meat proteins and with imported lamb.  Many of the recommendations were included in the industry’s
adjustment plan.  However, some meritorious recommendations were not included, particularly those urging
cooperation with foreign producers.
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     The report estimates that a truly national program addressing primary demand would probably cost $15 to $30163

million.

     The report notes that for a branding program to succeed it requires consistency in financial support, product164

supply, and quality.

     The report notes that the domestic industry must have reliable committed resources for sustainable programs and165

that the industry needs a $5-6 million minimum budget to compete for consumer attention.

     As the Commission noted in Wheat Gluten, as a general matter a simple tariff increase is preferred over tariff-rate166

quotas and quantitative restrictions because a simple tariff increase tends to be less distortive of trade and is easiest to
administer. Views of the Commission on Remedy, Wheat Gluten, Inv. No. TA-201-67, USITC Pub. 3088 (March
1998), at I-26.   However, in this case we found a tariff increase or a quota to be inappropriate for two reasons.  First, we
found a threat of serious injury (i.e., serious injury “is clearly imminent”) as opposed to present serious injury, and thus
our remedy focus is on the imminent future, including further possible increases in imports as opposed to past levels of
imports.   Second, we concluded that a tariff or a quota of any significance would unduly raise the price of both domestic
and imported lamb meat and, given the competition in the marketplace from other protein meats, might have the long
term effect of reducing demand for lamb meat and thus be counter productive.

     Rather than punish foreign trading partners whose participation in the United States market has benefitted167

American consumers and provided some benefits to producers by promoting lamb as an alternative protein, our remedy
would focus on providing some breathing room for the domestic lamb industry to implement needed changes.

     We recommend that the President look to the industry consultant’s report regarding recommendations when168

considering adjustment assistance options.
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The consultant’s report emphasized the potential benefit of alliances and promotional efforts for the
U.S. lamb industry.  Specifically, it: 1) encouraged alliances between domestic and foreign producers to
ensure more consistent supply of lamb meat; 2) suggested that the domestic industry investigate the New
Zealand producers’ offer to discuss their production methods and cost containment measures; and 3)
encouraged the domestic industry to seriously consider joining with the New Zealand lamb industry to fund
lamb promotions in the United States.  With regard to promotion, the consultant’s report specifically
suggests, inter alia, that the domestic industry: 1) target marketing efforts towards current users;  2)163

develop a clear selling position for lamb versus other proteins; 3) renew efforts to facilitate new product
development; 4) develop a branding program;  and 5) institute a $1 per head check-off program to fund164

promotion to implement the above recommendations.165

Recommended Relief

Selection of a tariff-rate quota and adjustment assistance measures.  Pursuant to section 202(e)
of the Trade Act of 1974, we are recommending to the President actions that would address the threat of
serious injury to the lamb industry and that would most effectively “facilitate efforts by the domestic industry
to make a positive adjustment to import competition.”  We examined the different forms of relief that the
Commission is authorized to recommend in this investigation.   We sought to develop a remedy that would166

not disrupt the U.S. lamb market more than is necessary to provide the domestic lamb industry an opportunity
to make adjustments and successfully compete with import competition.   The two-pronged approach of a167

tariff-rate quota and adjustment assistance measures, as outlined above, is designed to provide insurance
against upward surges in imports while providing targeted assistance to facilitate the industry’s adjustment.  

Ultimately, it is up to the domestic lamb industry to make a positive adjustment to import
competition.  For relief to be effective, it must encourage the industry to implement changes that lower its
production costs and raise domestic demand for lamb, as highlighted in the petitioner’s adjustment plan and
the consultant’s report.   The domestic lamb industry has been in a prolonged state of decline resulting from168

changing consumer preferences, revocation of extensive subsidies under the Wool Act, inefficient cost
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     The domestic industry has not been able to compete effectively against foreign producers that have drawn new and169

existing United States consumers to their product in increasing numbers through their production efficiencies, costs,
product advertising programs, and innovative marketing and product strategies.  

     Having made negative findings with respect to imports of lamb meat from Canada and Mexico under section170

311(a) of the NAFTA Implementation Act, we recommend that the President exclude Canada and Mexico from any
relief action.  We further recommend that the tariff-rate quota import relief action not apply to imports of lamb meat
from Israel, or to imports of lamb meat from beneficiary countries under the Caribbean Basin Economic Recovery Act or
the Andean Trade Preference Act.  The Caribbean Basin Economic Recovery Act, the Andean Trade Preference Act,
and the U.S.-Israel Free Trade Agreement Act require the Commission to state whether and to what extent its findings
and recommendations apply to an article that is the subject of an affirmative determination under section 202 of the
Trade Act when imported from beneficiary Caribbean Basin or Andean countries or from Israel.  19 U.S.C. 2703(e)(2),
19 U.S.C. 3203(d)(2), and 19 U.S.C. 2112 note.  The Commission’s findings and recommendations in this case do not
apply to Israel or to the Caribbean Basin and Andean countries.  There were no reported importations of lamb meat from
any of these countries during the period of investigation, based on a review of data compiled by the U.S. Department of
Commerce.  None of these countries are known to be significant producers or exporters of lamb meat.

     The Australian Government forecast that exports to the United States will increase 9 percent above 1998 levels171

and the New Zealand Government forecast that its exports overall would decrease.  However, New Zealand’s exports to
the United States are not expected to decrease.  Consequently, the overall increase in lamb meat imports is projected to
be approximately 4.5 percent.  See, Final Remedy Memorandum, EC-W-023, Mar. 22, 1999, at 16-17.
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structure, and other factors.  We recognize that it will take time to implement changes to improve the
industry’s cost structure and to develop new markets and products that expand demand for lamb.   We also169

recognize that the proposed adjustment programs at the USDA and the U.S. Department of Commerce
(“USDOC”) may take some time to take effect.  The tariff-rate quota will allow the domestic lamb industry to
operate with some level of certainty regarding import competition during a reasonable period of adjustment
and targeted adjustment assistance programs will offer help to the domestic lamb industry for its adjustment
(while minimizing the social costs of intervention).  

Tariff-rate quota.  For these reasons, we propose that a tariff-rate quota be imposed for a four-year
period and that adjustment assistance be provided to the industry.   The first year of the tariff-rate quota is170

designed to maintain the status quo (approximately 1998 levels), after which imports would be permitted to
rise to a level consistent with respondents’ projections.  Respondents projected that imports would rise
somewhat in 1999 and then essentially level off.   Thus, for the last three years of the four-year tariff-rate171

quota, imports will be allowed to enter without additional duties in quantities approximately equal to
respondents’ projected levels, while providing insurance against upward surges in imports.  For those imports
above the tariff-quota threshold, the magnitude of the duties recommended is relatively high the first two
years (20 percent in year one and 17.5 percent in year two), then falls more rapidly in the final two years of
relief (15 percent in year three and 10 percent in year four).  The TRQ we recommend gives stability and
predictability to the domestic industry without discouraging Australian and New Zealand producers from
their continuing efforts to increase lamb consumption in this country.  Those efforts have substantially
benefitted all lamb producers, including the domestic industry.  

Adjustment assistance.  We recommend adjustment assistance because we believe that, in
conjunction with the four-year tariff-rate quota, it is the most effective means to accelerate the industry’s
adjustment (while minimizing social costs).  Specifically, we recommend that the President draw on
authorized programs at the USDA and the USDOC to provide specialized direct payments and funding for
research and animal health programs.  As outlined in the Appendix to the views on remedy, there are several
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     Commissioner Crawford notes that adjustment assistance measures provide direct assistance to the domestic172

industry without the significant costs that restrictive quotas and tariffs would impose on consumers in the form of
reduced supply and higher prices.

     Sec. 203(a)(1)(A).173
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existing programs that can provide such funding and could be highly effective in accelerating the domestic
lamb industry’s adjustment.172

Conclusion.  We believe that the combination of the four-year tariff-rate quota on imports of lamb
meat and the adjustment assistance measures described above would provide the most effective means to
“facilitate efforts by the domestic industry to make a positive adjustment to import competition and provide
greater economic and social benefits than costs.”   However, success can ultimately come only from the173

industry’s efforts outlined in the industry’s adjustment plan and their consultant’s report.  The relief action
that we recommend will require the Commission to conduct a mid-course review under section 204(a)(2) of
the Trade Act.  Such an investigation will provide the Commission with an opportunity to review the
domestic industry’s progress in implementing the necessary changes outlined in its adjustment plan and the
consultant’s report and to report on the industry’s progress to the President.  This would provide the
President with the opportunity, as contemplated by the statute, to alter relief to reflect the level of the
industry’s efforts to make a positive adjustment to import competition.

Short- and Long-term Effects of the Commission’s Recommended Remedy

The tariff-rate quota and adjustment assistance that we are recommending will provide the level of
relief that is necessary to address the threat of serious injury to the domestic industry and that will be the most
effective, in our view, in facilitating the domestic lamb industry “to make a positive adjustment to import
competition and provide greater economic and social benefits than costs.”   174

As discussed above, the dual challenges facing the domestic lamb industry are the need to improve
production methods and efficiency and to improve demand for lamb overall.  Our proposed remedy would
allow domestic lamb producers to compete effectively with imports by implementing changes to lower costs,
such as improvements in genetics, animal health, and flock management through their own efforts,
cooperation with foreign suppliers, as well as by support from adjustment assistance programs.  Our
proposed remedy would provide an opportunity for domestic suppliers to expand demand through marketing
programs and, through cooperation with foreign suppliers, maintain a steady supply of lamb meat to domestic
consumers without the prospect of being overwhelmed by imports during the period of relief.

More specifically, the Commission estimates that the four-year tariff-rate quota that we are
recommending will raise total industry revenue in the first year through higher prices and somewhat higher
volumes.  Our recommended remedy in the first year will effectively suspend the market at 1998 levels with
regard to imports, representing a reduction in projected 1999 import levels.  The demand that would have
gone to imports will be in part captured by domestic producers and in part be eliminated due to lower overall
demand related to the rise in prices.  Adjustment assistance will provide further benefits to the industry, e.g.,
through direct payments and product development support.  This combination of dampening of imports into
the U.S. market and adjustment assistance will give the domestic industry time to implement many of the
necessary improvements described above, including genetic improvements to the U.S. flock, seeking out new
technologies and production processes, forming industry alliances with domestic and foreign producers,
developing new lamb meat products with innovative packaging, and pursuing an active marketing effort.
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     See, Final Remedy Memorandum, EC-W-023, Mar. 22, 1999, at 34-37.175

     Sec. 203(a)(1)(A).176

     Report at II-18-19.177
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The tariff-rate quota in the first year comes at some cost to other domestic industries and to
consumers.   There are also direct costs to the Federal government through support from existing175

adjustment programs.  These costs, however, are likely to be offset by longer term improvements in the
domestic product and increasing consumer awareness of lamb products as the industry implements the
necessary changes and programs.  Moreover, the first year costs diminish over the period of relief.  Following
the first year of the tariff-rate quota, our recommended remedy raises the level of imports not subject to tariff
restriction by 4.5 percent to 81.5 million pounds and remains there for the last three years of the four-year
period.  Moreover, duties would fall in the second, third, and fourth years, thereby providing a safety valve in
the event demand expands more rapidly than expected.  Adjustment assistance program support, which by
design would have longer term benefits to the industry, should be in place by the latter half of the adjustment
period and would yield increasingly higher dividends in the form of improved lamb products.  Thus, in the
short run there will be some costs associated with the tariff-rate quota, but in the long run the domestic
industry will be more profitable in a growing U.S. lamb market.  Therefore, our remedy will “provide greater
economic and social benefits than costs.”176

Short- and Long-term Effects of Not Taking the Recommended Action

In the absence of relief, we believe that the relatively higher cost structure of the domestic industry
and declining, or at best stable, demand for lamb meat in the United States will force a significant portion of
the domestic lamb industry to scale down in the near term and likely exit the industry in the long term in the
face of competition from other protein sources as well as import competition.  This assessment is based on
imports increasingly entering at a stage of processing that is tailored to consumer wants.  For example, early
in the period of investigation, imports were comprised primarily of frozen lamb meat.  In 1997, however,
imports from Australia and New Zealand were approximately 38 percent fresh.   Australian and New177

Zealand producers have natural advantages and have also developed significant technical efficiencies and
effective marketing programs to expand demand.  Consequently, the domestic industry is facing increased
competition in an area of the market (fresh lamb meat) where in the past it faced little import competition. 
Lamb processing plants need to operate at a certain level of throughput to maintain economies of scale in
their production process.  If the domestic lamb grower and feeder segments of the industry shrink, the
inevitable effect will be an increase in short- and long-term unemployment and a negative impact on their
respective production communities, as well as an adverse impact on the packer and breaker segments of the
industry since they will be unable to obtain a reliable supply of slaughter lambs for processing.
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 ADDITIONAL STATEMENT BY 
COMMISSIONER CAROL T. CRAWFORD ON REMEDY

INVESTIGATION NO. TA-201-68
LAMB MEAT
March 26, 1999

My recommendation  follows the Commission’s unanimous determination on February 9,1999, under
Section 201 of the Trade Act of 1974.  The Commission found that  lamb meat is being imported into the
United States in such increased quantities as to be a substantial cause of the threat of serious injury to the
domestic lamb  industry.  The largest increases in imports took place in the most recent two year period. 
Australia and New Zealand, two traditional suppliers to United States consumers, together accounted for over
98 percent of total imports during the period examined.  

There is no allegation of any unfair trade practices by the foreign producers.  On the basis of their
production efficiencies, product advertising programs, and innovative marketing strategies, the Australian
and New Zealand lamb meat industries have fairly and effectively drawn United States consumers to their
product in increasing numbers. 

Unfortunately, conditions in the domestic lamb industry have not been so positive.  The industry has
been in declining health, buffeted by many factors beyond its control.   For example, demand for lamb has
declined due to changing consumer food and clothing preferences, while the industry’s income was reduced
with the 1995 revocation of the Wool Act subsidies the industry had received over several decades.  The
industry has not been fully successful in introducing efficiencies and improving the industry’s cost structure
commensurate with the changes in supply and demand conditions.  It has taken some steps to improve its
ability to compete more effectively with beef, pork and other sources of protein available to consumers, but
much more needs to be done.  

The Commission’s role now is to recommend to the President the most effective mechanism to
facilitate the industry’s adjustment to import competition.  The  remedy must fit the problems faced by the
domestic industry.  After careful analysis, it is clear that the domestic industry’s greatest needs are to reduce
its production costs and simultaneously expand demand for lamb.    

C Tariff Rate Quota

A tariff rate quota at the levels I have recommended, with my colleagues,  provides distinct benefits to the
domestic industry without imposing undue harm to the Australian and New Zealand producers.  First, the
TRQ gives the domestic industry “breathing room,” as envisioned by the statute.  It halts the surge of imports
the industry faced in 1998 and prevents future surges that could injure the industry, further destabilize it or
hinder its ability to regain its health.  To this end, the TRQ I have recommended will provide a more
restrictive level of imports in the first year to provide the domestic industry with greater initial relief.  Second,
the TRQ I have recommended gives stability and predictability to the domestic industry --  the domestic
industry will know with certainty the maximum level of import competition it can expect.  Finally, allowing
growth of imports over time will not discourage the Australian and New Zealand producers from their
continuing efforts to increase lamb consumption in this country, which have substantially benefitted all lamb
producers, including the domestic industry.  

C Adjustment Assistance

The second component, and perhaps the most important part, of my recommendation consists of adjustment
assistance for the domestic lamb industry.  The need for generous industry assistance reflects my own
analysis of the industry, and is consistent with the industry’s own consultants.    In July 1998, the industry’s
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consultants, Price Waterhouse Coopers, identified competition not just from imports but also from beef, pork,
and other proteins as central to the industry’s recovery program.  The consultants recommended steps that
were needed to allow domestic producers to compete more effectively  with  and thus  gain market share from
other protein meats.  The report repeated an earlier recommendation to the industry to focus on programs to
raise domestic demand for lamb (as well as lower domestic producer costs).  The key recommendation of the
consultant’s July 1998 report was to create a check-off industry marketing program, with industry
contributions of $5 to $6 million.  The marketing program was identified as key to reversing  falling demand
by targeted marketing, in cooperation with foreign lamb meat suppliers, and other initiatives.  The industry’s
trade adjustment plan, required under the statute, seems to endorse the consultant’s recommendations.  Our
recommendation includes funding from both the Department of Commerce and the Department of
Agriculture, addressing industry needs ranging from marketing to animal health research.

Summary

In summary, I  have recommended to the President a remedy that creates temporary boundaries to
future increases in import competition, providing the industry with badly needed “breathing room,” and
provides adjustment assistance to help the industry address the problems that have hindered its ability to
compete effectively in the meat protein market.  In my judgment, it is the most effective action the President
can take to “facilitate efforts by the domestic industry to make a positive adjustment to import competition
and provide greater economic and social benefits than costs.”
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VIEWS ON REMEDY OF VICE CHAIRMAN MARCIA E. MILLER AND
COMMISSIONER JENNIFER A. HILLMAN

Findings and recommendations

For the reasons set out below, we recommend the following actions, which we find would address the
threat of serious injury to the domestic lamb meat industry and be most effective in facilitating the efforts of
the domestic industry to make a positive adjustment to import competition: 

1. that the President increase the rate of duty, for a 4-year period, on imports of lamb meat the
subject of this investigation, to the rates of duty as follows: 22 percent ad valorem in the
first year of relief, 20 percent ad valorem in the second year, 15 percent ad valorem in the
third year, and 10 percent ad valorem in the fourth year;

2. that the President identify and implement adjustment measures and other action authorized
under law that is likely to facilitate positive adjustment to import competition; specifically
that the President make assistance available to the lamb meat industry through Federal
programs, primarily those administered by the U.S. Department of Agriculture, and take
action to ensure that the National Sheep Industry Improvement Center is fully operational;

3. having made negative findings with respect to imports of lamb meat from Canada and
Mexico under section 311(a) of the NAFTA Implementation Act, that such imports be
excluded from the increased tariffs; and 

4. that the increased rates of duty not apply to imports of lamb meat from Israel, or to any
imports of lamb meat entered duty-free from beneficiary countries under the Caribbean
Basin Economic Recovery Act or the Andean Trade Preference Act.

Introduction

Having found that increased imports are a substantial cause of the threat of serious injury to the
domestic lamb meat industry, we must now recommend the action that would address the threat of serious
injury and be most effective in facilitating the efforts of the domestic industry to make a positive adjustment
to import competition.  In deciding what relief to recommend, we have taken into account the considerations
set forth in section 202(e)(5)(B) of the Trade Act, including the form and amount of action that will, in our
respective views, prevent serious injury, the objectives and actions specified in the adjustment plan submitted
by petitioners, any individual commitments submitted in the course of the investigation, information available
to the Commission concerning the conditions of competition in domestic and world markets, and likely
developments affecting such conditions during the period for which action is being requested, and whether
international negotiations may be constructive in addressing the threat of serious injury and in facilitating
adjustment. 
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       See discussion in section on causation, supra.178

       The ratio of live lamb prices and lamb carcass prices fluctuated during the period of investigation between 0.42 to179

0.52.   Report at II-62.   This finite band suggests that movements in prices of lamb meat are transmitted at least to some
degree to growers and feeders.

       Lamb Industry Adjustment Plan, Jan. 29, 1999.180
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Industry and market conditions

Our views on injury describe several basic conditions of competition in the domestic lamb meat
market that we have also considered in forming our remedy recommendation.   In addition, we have been178

particularly mindful of the following key market and industry factors.
First, in our view the main threat posed by the surge in imports is depressed domestic prices for lamb

meat.  As noted in our injury determination, prices dropped precipitously starting in mid-1997.  Witnesses
from all four industry segments emphasized that they could not operate profitably with the recent depressed
prices.  It is our view that the industry would experience serious injury caused by imports if import levels and
prices continue at now-existing levels, even if no further price declines occur.  Thus, a key focus of an
appropriate remedy must be to raise prices from current levels.

Second, while all four distinct industry segments (growers, feeders, packers, processors) are in need
of relief, growers and feeders are especially so.  The grower segment is exceptionally highly dispersed: 
USDA estimated that there were over 70,000 lamb-growing establishments in 1997.  Feeders apparently
number in the hundreds.  Their large numbers and the fact that they cannot hold lambs back from the market
once they are ready for slaughter makes them particularly vulnerable to the effects of falling prices.  However,
we would expect increases in the price of lamb meat brought about by tariff increases on imports to be shared
by all four industry segments.   Growers and feeders would likely reap only a minority portion of any price179

increase, especially during a limited four-year period of relief.  For this reason, additional targeted and
immediate relief for growers and feeders is appropriate. 

Third, an important consideration in formulating a remedy recommendation is the potential impact of
any relief on aggregate demand in the U.S. market.  Lamb meat consumption in the United States has been in
a slow decline for several decades.  During 1993-98, demand fluctuated somewhat but remained at about 1
pound per capita.  This compares to beef consumption at a per capita rate of over 60 pounds.  Lamb meat has
a core demand base, but it is important for the industry to focus efforts on building from that base.  Thus, we
have used care to fashion a remedy that, while likely to generate some price increases in the near term, will
not cause prices to rise so greatly that demand will be negatively affected over the longer term.

Industry Adjustment Plan  

We have considered the petitioners’ adjustment plan that described existing programs and planned
initiatives to improve its competitive position.    The plan outlines a number of actions designed to improve180

industry efficiency and cost-effectiveness and also to increase consumer demand for lamb meat in general and
for U.S.-produced lamb meat in particular.

Production-side improvements include: genetic improvements to sheep in order to increase carcass
weight and lambing ratio; wide-scale investment in improved production equipment and processes;
formulation of new industry alliances; development of reproductive and therapeutic drugs; control of diseases
such as scrapie; food safety improvements; and reduction of predator loss.  Demand-side interventions
include development of new more “user-friendly” lamb meat products, new packaging, and marketing and
promotion activities.  The industry plans to establish “Industry Action Teams” that will be responsible for
implementing programs in business development, production and cost efficiencies, and consumer growth. 
The industry also plans to establish a “Business Development Council” to assist in the formation of new
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       This need is less acute with respect to pooling funds for promoting increased lamb consumption, which may be181

accomplished via an industry-wide check-off program, as described below.

       Posthearing brief of petitioner, p. 16182
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business alliances and market opportunities, securing capital at favorable rates, and providing quality
assurance.  Another component of the plan is the use of the National Sheep Industry Improvement Center to
fund genetics research, dissemination of new production practices, disease prevention, predator control, new
and improved products, and marketing. 

In our view, the adjustment plan correctly identifies several themes that are the key to the industry’s
long-term survival; specifically, (1) developing an industry that produces lamb meat efficiently and responds
well to modern consumers’ tastes, and (2) expanding the market for lamb meat, which currently occupies only
a marginal position among the protein sources of U.S. consumers.  Moreover, the adjustment plan outlines
numerous specific actions that, if successfully implemented, would advance these key themes.  The plan
depends for its implementation on the effective operation of nascent industry-wide organizations and the
actions of individual industry members to adopt those measures that will make them more competitive. 
Although this dependence introduces some degree of uncertainty surrounding the actual implementation of
the industry’s adjustment plan (unavoidable in our view), we do believe the plan can and should form the
basis for a significant positive adjustment by the domestic industry.

We note that the industry’s adjustment plan contains a mix of proposed actions, some of which may
be implemented at the individual firm level (e.g., modifying production techniques, purchasing improved
equipment), and others that require a more concentrated and directed application of funds (e.g., genetic
research, disease eradication).  The ability of firms to obtain a sufficient return on their investment through
higher sales prices is critical in order to give individual firms access to the capital they need to implement
individual firm improvements.  However, price increases that are spread throughout a diffuse industry may
not be the most effective way to enable the industry to fully carry out actions requiring concentrated funds.  181

Some U.S. Government programs have the potential to bring a pool of funds to bear on those aspects of the
adjustment plan requiring such funds.

Recommended remedy

The above considerations have led us to recommend a two-part plan of action involving temporary
tariff increases and targeted assistance to the domestic lamb meat industry using programs administered by
the United States Government.  The common thread of these actions is that they are calculated to increase the
financial resources available to the industry in the short-term (i.e., over a 4-year relief period) to:  (1) enable
individual firms to survive in the short-term and to invest in increasing long-term efficiency; and (2) enable
joint efforts across industry segments to increase industry efficiency and to increase domestic demand for
lamb meat in the long-term.

Tariff increase

The statute allows several types of import relief, including quotas, tariffs, and tariff-rate quotas. 
After careful consideration of these options, we have determined that a simple tariff will provide this industry
with the most appropriate and most easily-administered form of relief.  The domestic industry has stressed in
particular the necessity of “predictable price relief,”  including immediate increases in both domestic and182

import prices, and a longer term goal of reducing the price disadvantage with imported lamb meat.  We
believe a tariff provides such relief.
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      Section 203(e)(3) of the Trade Act caps tariff increases at 50 percentage points ad valorem above the existing183

rate.  The current duty on imports of lamb meat is 0.8 cents per kilogram, which equates to 0.2 percent ad valorem.

       Our proposed tariff satisfies the requirements of section 203(e)(5) of the Trade Act, in that it is phased down at184

regular intervals.

      Having made a negative finding under section 311(a) of the NAFTA Implementation Act with respect to imports185

from Canada and Mexico, we recommend that the President exclude Canada and Mexico from any relief action.  The
Caribbean Basin Economic Recovery Act, the Andean Trade Preference Act, and the U.S.-Israel Free Trade Agreement
Act require the Commission to state whether and to what extent its findings and recommendations apply to an article that
is the subject of an affirmative determination under Section 202 of the Trade Act when imported from beneficiary
Caribbean or Andean countries or from Israel.  19 U.S.C. 2703(e)(2);19 U.S.C. 3203(d)(2); 19 U.S.C. 2112 note.  Our
findings and recommendations in this case do not apply to these countries.  None of these countries are known to be
significant producers or exporters of lamb meat, and there were no reported importations from any of these countries
during the period of investigation.

       19 U.S.C. 2252(e)(2)(D), 2252(e)(4)(B).186
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The domestic industry has proposed a tariff rate quota, with an under quota tariff of 30 percent ad
valorem and an over quota rate of 50 percent ad valorem.   The prohibitive 50 percent over-quota tariff183

would apply to all lamb meat imports above 40,000 pounds annually, which is slightly below 1995 import
levels.  We do not believe that it is appropriate in the context of a threat finding to propose a remedy that so
severely restricts import volumes, especially considering the inability of the domestic industry to respond to
increased demand in the short-term.  The industry would not likely make up such a large supply shortfall
during the initial relief period.

By the same token, we disagree with respondents that non-tariff adjustment measures alone will
address the threat we have found to exist.  In particular, without some form of tariff relief, low-priced imports
are likely to continue to suppress or depress domestic prices.  The significant threat posed by low domestic
prices and surging imports requires a more robust remedy.  We believe that our proposed remedy balances the
primary concerns of the parties by setting a threshold that should allow the price relief the domestic industry
seeks without restricting imports to levels at which we did not find a threat of serious injury to exist.

We recommend that the President increase the current tariff rate applied to imported lamb meat for a
four-year period.  In the first year of relief, imports will be subject to a dutiable rate of 22 percent ad
valorem, falling to 20 percent ad valorem in the second year, 15 percent ad valorem in the third year, and 10
percent ad valorem in the fourth year.  We chose these levels in order to strike a balance between providing
sufficient price relief and stability to enable the industry to adjust meaningfully, and avoiding the creation of
any supply shortfall in the near term.

In the earlier part of the relief period, the primary benefit to the industry of the tariff increases will be
higher prices, resulting in higher revenues on lamb and lamb meat sales.  This will counteract in part the
substantial price decreases that have occurred in 1997 and 1998 and should allow most producers to operate
at or near a reasonable level of profit.  More viable price levels should also help restore market confidence
and market stability and better enable firms to obtain loans for capital investments such as the upgrading of
facilities.  Over the course of the four-year relief period, as the industry responds to higher prices by
increasing output, the benefits of the tariff will shift toward increased domestic production, and the effects of
the tariff on prices in the U.S. market should lessen.  184 185

Adjustment measures and other actions

In addition to import relief, the Commission may recommend that the President implement
“appropriate adjustment measures” and “any other action authorized under law that is likely to facilitate
positive adjustment to import competition.”   An integral part of our remedy recommendation is the186
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      7 U.S.C. 612c.  For example, the Secretary of Agriculture recently established a program of approximately $50187

million of payments to hog growers under section 32.  See USDA News Release, Glickman Announces Plan for Direct
Cash Payments to Hog Producers, Jan. 12, 1999.

       Should there be funding constraints in the current fiscal year, a program could be begun in FY2000 or spread out188

over several years.  Application of section 32 may require that a commodity be in surplus supply.  In this respect, we
observe that the Secretary of Agriculture took note of “the surplus supply of lamb which is depressing prices to
producers” when announcing the purchase of lamb products in 1998.   See USDA Press Release, Glickman Announces
Purchases to Support Lamb Producers, May 18, 1998.

      See Sheep Industry Long Range Plan, Aug. 1997, Texas A&M University.  Respondents’ Joint Submission on189

Measures Available to Assist the Domestic Sheep Industry, Exhibit 1, p. 4: 

“Scrapie has to be eliminated, and it must be eliminated as soon as possible!  The sheep industry in
the United States can no longer tolerate the risk of having scrapie in any of its flocks.  The worldwide
situation with Bovine Spongiform Encephalopathy (B.S.E.) has significantly elevated the critical need
to deal with scrapie in sheep.  Negative perceptions regarding the safety of a food product can put the
entire industry at risk. . . . . The future of the sheep industry is at stake.”

       Lamb Meat Industry Adjustment Plan at pp. 12-14.190

       Appropriate USDA entities may include the Agriculture Research Service (ARS) or the Animal and Plant Health191

Inspection Service (APHIS).

       Adjustment Plan at pp. 4-7.192
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application of programs of the United States Government to target growers for direct assistance, or to provide
for concentrated funds devoted to advancing some of the goals set out in the industry’s adjustment plan.

Most of the programs at issue are administered by the U.S. Department of Agriculture.   We
recognize that there may be funding issues relating to some programs.  We also are not in a position to judge
whether the lamb industry satisfies the relevant legal criteria for the programs. For these reasons we have
avoided specifying a precise mix of programs or the precise amounts of funds to be devoted to particular
programs.

Nevertheless, in light of how certain programs have been applied vigorously on behalf of other
agricultural industries in recent months (e.g., hog growers, Alaskan salmon fishermen), we are sufficiently
convinced that several programs may well be viable.  We are even more convinced that such programs would,
if applied, be of significant benefit to the industry’s efforts to secure its long-term health.  We describe below
those actions we believe may be the most appropriate.

Direct payments to growers and feeders.   Section 32 of P.L. 320 provides, among other things, that
the Secretary of Agriculture may use certain funds to “reestablish farmers’ purchasing power by making
payments in connection with the normal production of any agricultural commodity for domestic
consumption.”   Direct payments to lamb growers and feeders under section 32 would be the most187

immediate and certain mechanism to increase funds available to particularly vulnerable segments of the
industry.188

Increased research or technical assistance funds.  The 1997 Sheep Industry Long Range Plan
identified elimination of scrapie, a neuro-degenerative disease affecting sheep and goats, as the highest
industry priority.    The industry highlighted elimination of scrapie in its adjustment plan.   More funds189            190

could be made available to appropriate USDA entities  in order to, for example, develop a test for scrapie191

that may be used on live animals, buy up known infected herds, or take other actions deemed most likely to
accelerate the eradication of scrapie.

Genetic research figures prominently in the industry’s adjustment plan as a way to increase the
lambing ratio or to produce larger, leaner lambs more consistently.   Hearing testimony before the192

Commission suggested this would be a promising course of action to increase the productivity of the industry
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       See, e.g., transcript at 37-41 (Dr. Parker).193

       Appropriate entities may include ARS or the Cooperative State Research and Education Extension Service.194

      USDA Press Release, Glickman Announces Purchases to Support Lamb Producers, May 18, 1998.  As of March195

10, 1999, just over $2 million had been purchased pursuant to this announcement.  USDA Agricultural Marketing
Service, Food Purchase Report, USDA Buys Frozen Lamb, March 10, 1999.

      See USDA News Release, Glickman Announces Additional Steps to Help Pork Producers, Dec. 17, 1998196

(“Glickman said he is accelerating USDA’s purchase of pork products and urging the Departments of Defense and
Veterans Affairs to consider additional pork purchases.”)

       19 U.S.C. 2355.197

       See 64 Fed. Reg. 7054 (Feb. 11, 1999)($5 million of funds were provided through the Omnibus Appropriations198

Act of 1998).

       Transcript at p. 97 (Mr. Miller).199
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and thereby make it more competitive.   As with scrapie, more funds could be made available to appropriate193

USDA or related entities  for this purpose.194

Increased government purchases of lamb meat.  In 1998 the Secretary of Agriculture announced the
purchase of $8 million of lamb products, to be distributed to recipients of federal food aid assistance
programs through food banks and other charitable institutions.   The Administration should seriously195

explore making additional purchases for food assistance programs, or additional purchases under other
federal programs.  Federal government purchases of lamb meat would provide the industry with immediate
additional revenue for adjustment efforts by increasing sales and helping to firm up prices.  Other avenues for
federal government purchases may include the federal school lunch program and purchases by other
government entities (e.g., the Veterans Administration, Department of Defense).196

Trade Adjustment Assistance for Industries.  As part of the Department of Commerce’s Trade
Adjustment Assistance (TAA) program for firms, section 265 of the Trade Act of 1974 authorizes the
Secretary of Commerce to provide technical assistance for the establishment of industry-wide adjustment
programs.   A program specific to the lamb industry could provide technical assistance in areas within the197

ambit of TAA, such as increasing productivity, lowering costs, product development, and marketing analysis. 
The industry’s adjustment plan focuses on each of these areas.  We note that an industry-wide TAA program
was recently established to assist the Alaskan salmon fishing industry.198

Industry adjustment efforts.  The tariff and other actions described above will only succeed if the
domestic industry also takes all steps within its power to carry out the elements of its adjustment plan.  We
would emphasize two issues that the domestic industry -- together with the Executive Branch as necessary --
should pursue urgently in the short term.

The first issue is to ensure that the National Sheep Industry Improvement Center is fully operational. 
Legislation establishing the Center was enacted in 1996, and includes a $20 million appropriation.  The
legislation authorizes an additional $30 million to be appropriated at a later date.  The Center has substantial
potential to assist the industry in such areas as research, developing and disseminating improved production
techniques, and product development.  A representative of the Center testified before the Commission that no
funds had been expended to date due to problems relating to the establishment of a revolving fund.   A199

concerted effort must be made by the industry and the Administration to resolve any problems in accessing
the $20 million already appropriated, and to ensure smooth functioning of the Center so that the additional
$30 million authorized is made available in the future.

The second issue that the industry should pursue in the short-term is to establish an industry-wide
check-off program to generate a pool of funds for promoting increased lamb consumption.  Establishment of
a check-off program -- under which a set fee would be assessed with respect to domestically-produced lamb
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       See 7 U.S.C. 7411-7425.200

       Section 202(e)(4)(A) of the Trade Act allows the Commission to recommend to the President that he initiate201

international negotiations to address the underlying cause of the increase in imports of the article or otherwise to
alleviate the injury or threat.   In this case, neither the domestic industry nor the New Zealand Government believed that
such negotiations would be useful.  A domestic industry representative stated that negotiations would have to address
import restraints, which the foreign governments opposed.  Transcript at p. 92 (Mr. Rosenthal).  Ambassador Bolger
noted that exports from New Zealand are totally outside the government’s gambit of responsibility.  Transcript at p.170. 
For these reasons, we do not believe that international negotiations would be appropriate.
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and potentially imported lamb as well-- requires prior industry approval through a referendum.   The most200

recent referendum failed to garner sufficient industry support.  The industry indicated to the Commission that
it is actively exploring the possibility of asking USDA to conduct another referendum.  We strongly urge the
industry to pursue such a course.  Other industries such as the beef and pork industries have used check-off
programs successfully to generate high-visibility marketing campaigns.201

Review of adjustment efforts

We recognize that a relief action of more than three years duration will require that the Commission
conduct a mid-course review under section 204(1)(2) of the Trade Act.  Such an investigation would provide
the Commission with an opportunity to review, among other things, the progress of the industry in
implementing its adjustment plan.  It would also provide the President, after receiving the Commission’s
report, with the opportunity to reduce or terminate relief if the industry has not made adequate efforts to make
a positive adjustment to import competition.

Short and Long-term Effects of Our Recommended Remedy 

The tariff increase and other actions we are recommending will provide the minimum level of relief
that is necessary to address the threat of serious injury to the domestic industry and will be the most effective
in facilitating the efforts of the lamb meat industry to make a positive adjustment to import competition.  

Our tariff-based remedy is intended to restore domestic prices and industry profitability to reasonable
levels, as the industry increases supply, improves the quality of its product, and stimulates consumer demand. 
The industry must take immediate action through available avenues such as the National Sheep Industry
Improvement Center, to achieve coordinated efforts towards stimulating demand, improving lamb genetics,
eradicating pervasive diseases, and undertaking flock management programs.

Respondents have argued that import relief will be counterproductive because it would restrict, not
expand, demand for lamb meat.  We do not dispute that our import relief program may have negative short-
term price and supply effects.  The costs of relief, in its initial phase, may even outweigh benefits to
consumers.  We believe, however, that any such temporary negative repercussions will ultimately yield a
stronger overall lamb meat market as the industry becomes more efficient and consumer-oriented.  We further
believe that the tariff levels we propose strike an appropriate balance between ensuring a sufficient market
supply of lamb meat and providing price relief for the domestic industry.

The usefulness of traditional economic models to predict likely market effects of a tariff are limited
in this case by such factors as the fragmented, four-segment nature of the lamb meat industry.  Nevertheless,
the use of such a model may provide a rough approximation of effects.  Based on 1998 industry and trade
data, the tariff we recommend would initially raise prices at the packer level by an estimated 4.8 to 8.3
percent over 1998 levels, raise U.S. domestic sales volume by 1.2 to 2.0 percent, and raise sales revenues by
6.0 to 10.5 percent.  Domestic sales volume increases are naturally constrained by the longer time period
needed for growers and feeders to adjust lamb supply to changed market conditions.  Perhaps more important
for the domestic industry in the short term, import prices are estimated to increase in the first year of relief by
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       In making our estimates, we have assumed that overall demand for lamb meat is only modestly price-sensitive,202

that short-term domestic supply is largely insensitive to price changes, and that, in the absence of relief, imports would
rise substantially above 1998 levels.  See related Compas runs for a 22 percent tariff in year 1 (cases 1 and 5).
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approximately 17 percent.  Import levels would be restricted somewhat, to a level between actual 1997 and
1998 imports.202

For producers and feeders of live lambs, the initial results of any relief program will be limited, with
prices increasing by only an estimated 1.3 to 2.2 percent over 1998 levels, while supply would increase by
only a limited amount in the first year, less than one percent.  Total revenues would increase by up to 3
percent.  The inability of domestic growers and feeders to respond quickly to any relief effort, or realize
increased prices based on the segmented nature of the market, makes additional government actions such as
direct payments essential.  Measures targeted to growers and feeders are important so that they too will
realize short term benefits of a relief program, allowing them to utilize the full four years of relief allowed
under the law.

The adjustment programs we have cited would impose no direct cost to consumers and would not
reduce demand.  Direct costs would be borne by the Federal Government, and thus indirectly by taxpayers.

Predicting market effects with precision in years 2 through 4 of our proposed relief period is even
more uncertain.  In general, we would expect the domestic industry to increase production over time in
response to the price increases and stronger U.S. demand.  In addition, we expect that the industry would be
able to supply more lamb meat at a given price as a result of gradual efficiency gains from implementation of
its proposed adjustment measures, thus becoming more competitive with the imports.  These changes,
together with the annual phasing-down of the tariff, will moderate price increases in the latter years of relief
and introduce price stability, which should also contribute to stable if not increasing demand.

Short and Long Term Effects of Not Taking the Recommended Action

In the absence of relief, we believe that a significant portion of the lamb meat industry, particularly
growers and feeders, will likely exit the industry, as prices remain at unsustainable levels and imports
continue to capture an increasing share of the market, leading to serious injury to the industry.  Imports will
be increasingly concentrated in the fresh and chilled market that has been the mainstay of the U.S. industry. 
Without relief, the imports will likely impede efforts of the industry to become more competitive, and render
more difficult industry efforts to coordinate a marketing effort on a scale sufficient to stimulate U.S. demand
and maintain a viable industry.
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VIEWS ON REMEDY OF COMMISSIONER STEPHEN KOPLAN

Findings and Recommendations

For the reasons set forth below, pursuant to Section 202 (e) of the Trade Act of 1974, as amended, I
recommend the following actions, which I find would address the threat of serious injury to the domestic lamb
meat industry and be most effective in facilitating the efforts of the domestic industry to make a positive
adjustment to import competition:

1. that the President impose a quantitative restriction, for a four year period, on imports of
lamb meat, as follows: 52 million pounds in the first year, 56 million pounds in the second
year, 61 million pounds in the third year, and 70 million pounds in the fourth year (all
quantities are carcass-weight-equivalents);

2. that the President, within the overall quantitative restriction, provide separate allocations for
Australia, New Zealand, and "all other" countries in proportion to their average share of
imports entered during calendar years 1995-1997;

3. that the President take all action necessary to ensure that the National Sheep Industry
Improvement Center is fully operational as soon as possible, and that the President make
available to the industry the full measure of Federal assistance programs, including those
administered by the U.S. Department of Agriculture;

4. having made negative findings with respect to imports from Canada and Mexico under
section 311(a) of the NAFTA Implementation Act, that such imports be excluded from the
quantitative restriction; and

5. that the quantitative restriction not apply to imports of lamb meat from Israel, or to any
imports of lamb meat entered duty-free from beneficiary countries under the Caribbean
Basin Economic Recovery Act or the Andean Trade Preference Act.

Introduction

In rendering an injury determination, the statute directs the Commission to determine whether an
article "is being imported into the United States in such increased quantities as to be a substantial cause of . . .
the threat [of serious injury]."  Thus, we must focus on the causal connection, if any, between the increase in
imports and the threat of serious injury.  In this investigation, the Commission unanimously determined that
the increase in imports was a substantial cause of the threat of serious injury.

As discussed in the Commission's opinion on injury, many of the financial indicators we examined
were negative for much of the industry as a result of the increase in imports.  Specifically, the Commission
stated:

With regard to the domestic industry's financial condition, we found above that the financial
performance of the various segments worsened due to declining sales and falling prices, a
result of the increase in imports.  In addition, the increased imports directly captured
market share from the domestic producers.  Thus, the increase in imports is likely to have a
negative impact on the industry's shipments, prices, and financial performance.

See Views of the Commission on Injury at I-24 (emphasis added).  

Acer123
Text Box
236



I-45

Consequently, the Commission unanimously determined that:

the increased imports are an important cause, and a cause no less important than any other
cause, of the threat of serious injury to the domestic lamb meat industry.  Our finding is
based on the increase in imports that has already occurred, and which shows every sign of
continuing, the increase in the share of the domestic market taken by imports, depressed
domestic lamb meat prices due in large part to the increase in imports, and the high degree of
likelihood that the increased imports will have a substantial negative effect on the volume
or prices, or both, of the U.S. industry's lamb meat sales.

See Views of the Commission on Injury at I-26 (emphasis added).

Thus, although the full impact of the increased lamb meat imports had not been realized by the entire
industry by the end of our period of investigation, those increased imports will result in serious injury to the
industry as a whole absent the statutorily required relief.  In other words, the increased imports were not yet a
substantial cause of serious injury to the industry as a whole, but they will result in such injury once their
impact is fully felt by all segments of the industry.  Based on this injury determination, an effective remedy
must be designed to prevent the threatened injury from fully materializing by temporarily offsetting the surge
that otherwise will cause the serious injury.  

Restoring imports to approximately the levels held before the surge would provide such relief by
allowing the domestic industry to achieve reasonable operating profits.  See, e.g., Inv. No. 201-TA-67, Wheat
Gluten, USITC Pub. No. 3088 (March, 1998) at I-28.  A temporal lag exists between the import surge and
the imposition of relief.  Consequently, the industry will likely be experiencing much of the serious injury by
the time relief is granted.  Nevertheless, any remedy imposed under Section 202 must be fashioned to address
the surge in order to fulfill the statutory mandate to prevent the serious injury that otherwise will be
substantially caused by the increased imports.

The Tariff Rate Quotas

I considered whether various tariff rate quotas would satisfy this statutory mandate, but rejected
those options in this case for several reasons.  

Petitioner's Proposal

As to the tariff rate quota proposed by petitioners, that plan called for a 30 percent tariff on imports
up to 40 million pounds and a tariff of 50 percent on imports above that level in the first year.  The 50
percent tariff effectively would operate to limit imports in the first year to about 40 million pounds.  I
declined to adopt that proposal because it would lower imports to an unacceptable amount that was well
below the pre-surge level and could be harmful to the industry both in the short term and in the long term. 
Subsequent to the Commission hearing on remedy, in response to a question that I posed, petitioners admitted
that they would not be able to supply a substantial portion of domestic demand with imports capped at 40
million pounds.  CO74-W-006; Petitioner's Post-hearing Brief on Remedy at p. 16.  Thus, the domestic
industry would not be able to fill much of the void created by the restriction on imports proposed by
petitioner.  In the absence of a significant supply response from the domestic industry, its proposed cut in
import supply would disrupt the market and would seriously undermine the industry's efforts to promote lamb
meat consumption.  Petitioner's proposed modest reduction in the tariff rates for the remaining three years
does not alter this conclusion.  See COMPAS Model Comparison of Remedies (attached).
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The Plurality's Recommendation

In contrast, the recommendation put forward by Chairman Bragg and Commissioners Crawford and
Askey (the plurality) would not provide meaningful relief to the industry, in contravention of the statute.  The
plurality recommends imposing a 20 percent tariff beginning at 78 million pounds in the first year.  That
recommendation would then permit tariff free imports of 81.5 million pounds for the remaining three years.  

Lamb meat imports reached 78 million pounds in 1998, after the surge.  The Commission staff
projects that imports would rise 4.5 percent to 81.5 million pounds in 1999 and level off at that amount for
the next three years.  See, Final Remedy Memorandum, EC-W-023, March 22, 1999 at pp. 16-17.  Thus, the
plurality's recommendation only holds imports to the 1998 level for one year, after which imports are allowed
to rise to a level consistent with projected increases.  In other words, after the first year, imports are permitted
to reach the level they are projected to reach absent any remedy.

Consequently, the plurality's recommended remedy -- which only begins to restrict imports at the
post-surge level and permits projected increases beyond that level -- would have virtually no discernable
impact on the domestic industry over the four years.  Indeed, the plurality's recommended remedy could
provide the industry with a total of only $4 million spread over four years.  See COMPAS Model Comparison
of Remedies (attached) (showing a net revenue effect of $3.7 million in the first year and $100,000 per year
thereafter).  As the Commission stated in its injury determination,  "the increase in imports is likely to have a
negative impact on the industry's shipments, prices, and financial performance."  See Views of the
Commission on Injury at I-24.  Consequently, the remedy recommended by the plurality would not stave off
the threatened serious injury much less provide the industry with the opportunity to make a positive
adjustment to prepare for the import competition.  

The efforts the industry must undertake to adjust to import competition will require capital and other
expenditures that cannot be made if imports are allowed to remain at, and rise above, the post-surge level. 
This fact renders meaningless the portions of the recommendation regarding implementation of the industry's
adjustment plan, including its recommendation to implement the plan outlined by PricewaterhouseCoopers. 
This industry must improve production efficiency and lower production costs, while better marketing its
product.  With respect to marketing alone, a national program could require between $15 and $30 million,
with $5 million to $6 million annually in sustainable funds.  PricewaterhouseCoopers, Revitalizing the
American Lamb Industry, July 1998 at pp. 84, 98.  Expenditures to improve productivity are likely to require
millions more.  For example, petitioners estimate that it would cost $2.25 million per plant to install an
inverted chain production process.  Petitioner's Pre-hearing Brief on Remedy at p. 11.

Consequently, the plurality's recommended remedy cannot facilitate the industry's positive
adjustment to import competition and does not provide the necessary relief as required by the statute.  Since
the recommended remedy ultimately permits imports to increase at projected levels over the four years it
would deprive the industry of the opportunity to achieve a reasonable level of profitability, which is necessary
to implement its adjustment plan.  Thus, the likely negligible effects of this recommended remedy are
virtually indistinguishable from the effects of not taking the recommended action.  See Section 202(f)(2)(G).

The Tariff Recommendation 

I was unable to join with the remedy recommended by Vice Chairman Miller and Commissioner
Hillman because it provides less than is necessary to facilitate the industry's positive adjustment to import
competition.  As an initial matter, in my view the nature of this industry made it infeasible to determine the
probable economic effects of that relief measure.  This industry is composed of distinct segments, several of
which are highly fragmented.  Consequently, there were a broad range of variables to consider in connection
with a tariff and this naturally resulted in a broad range of possible outcomes, regardless of the tariff  level
selected.  
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       During the hearing on remedy I requested that petitioner provide the Commission with an alternative model to203

assess the probable economic effects of a tariff, tariff rate quota, or quantitative restriction.  Transcript at p. 102.  No
such alternative was offered.  Petitioner's Post-hearing Brief at p. 15.

       The Commission identified 17 firms as packers/slaughterers of lambs.  Report at II-14.  USDA reported that 9204

plants accounted for 85 percent of the sheep or lambs slaughtered in 1997.  Id. at II-14, n. 48.  By contrast, there are
estimated to be roughly 75,000 growers of lambs.  Id. at II-11.
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Moreover, the available pricing data demonstrates that the imports from Australia and New Zealand
generally undersold the domestic industry.  Thus, prices for those imports could rise as a result of the tariff
without reaching domestic price levels.  Under those circumstances, it is unclear the extent to which their
importers could pass along any tariff without increasing domestic prices.  For these reasons, it was not
possible to assess the likely effects of a tariff-based remedy on the industry as a whole within an acceptable
margin of certainty, a fact that neither petitioner nor respondents disputed.  Indeed, although they offered us
no alternative methodology, both petitioners and respondents recognized the weaknesses inherent in applying
such an analysis to this industry.  Petitioner's Pre-hearing Brief on Remedy at p. 7; Post-hearing Brief of
Meat And Livestock, Australia, Ltd at pp. 9-11.203

More important, as stated in the Commission's opinion on injury, the domestic industry is relatively
concentrated at the packer/slaughterer and breaker/processor stages of production, but widely fragmented at
the grower and feeder stages of production.  Therefore, the available data did not permit a precise assessment
of the likely effect that a tariff on lamb meat would have on the industry as a whole.  A tariff on the end
product likely would affect retail prices to some extent.  It was infeasible to predict the extent to which any
such increase would flow through the relatively concentrated downstream stages of production
(packer/breakers) to the equally threatened, but very disperse, upstream stages of production
(grower/feeders).   Any price increase resulting from the tariff on the end product might not translate into a204

comparable price increase to the upstream stages of production.  A quantitative restraint is more likely to
have the necessary short and long term remedial effects throughout the entire industry, including on the
growers and feeders.  

Finally, even if one were to attempt to predict the likely effects of their recommended tariff on the
industry as a whole, using the mid-point of the Commission's estimated COMPAS model inputs, slightly less
than 60 million pounds of imports would enter in the first year, an amount roughly equal to the level reached
in 1997.   See COMPAS Model Comparison of Remedies (attached).  As stated in the Commission's opinion
on injury, "imports reached record levels in 1996 of 50,701 pounds, and increased another 19.2 percent in
1997 to 60,428 pounds."  See Views of the Commission on Injury at I-23.  Thus, that COMPAS run indicates
that their recommended tariff would not offset a significant portion of the import surge.  For the reasons
stated above, in my view, their recommended remedy would not enable the industry as a whole to adjust to
import competition.

My Recommendation

My recommended quantitative restraint is a straight forward method of countering the import surge
and temporarily placing the domestic industry in the position it would have been in absent the surge.  In other
words, it is tailored to directly offset the very surge that threatens serious injury.  At the same time, it ensures
that the relief provided is not more than that necessary to prevent the serious injury.
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       I find that calendar years 1995 through 1997 are the three most recent years that are representative of lamb meat205

imports.  I recognize that the surge in imports was occurring in 1997.  Thus, I normally would be reluctant to consider
such a year to be representative of lamb meat imports.  Nevertheless, I included 1997 in this case so that the three year
period would be equally divided between a time the industry was receiving payments under the National Wool Act of
1954 and when it was not receiving any such payments.  The average carcass-weight equivalent of total imports for the
1995 through 1997 representative period was 51,471,000 pounds and the quantitative restriction cannot be set below
that level.  See Section 202(e)(4) of the Trade Act of 1974, as amended.
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I recommend a remedy that begins with a quantitative restriction in the first year of 52 million
pounds as a necessary step to prevent the serious injury.   This restriction would limit imports to the level205

they held prior to the increase that threatens serious injury, thereby permitting the industry to begin to achieve
reasonable operating profits.  A restriction at that level would not significantly disrupt the market or cause a
significant shift in demand to substitute proteins (such as beef, poultry, or pork).  Therefore, such a restriction
would not impede the industry's long term goal of marketing lamb meat and adjusting to import competition. 
I further recommend that this restriction be phased down by increasing the quantitative restriction to 56
million pounds in the second year and to 61 million pounds in the third year.  In the fourth year, the restriction
would be 70 million pounds, which would amount to a 16 percent increase in imports over the 1997 level,
which is the average annual increase in imports for the representative period.  

Thus, my recommendation phases down the quantitative restriction on imports in a predictable
manner, so that the industry could implement its adjustment plan.  The certainty provided by the
recommended restriction would permit the industry to make the capital investments and other expenditures
necessary to adjust to the import competition.  See Petitioner's Pre-Hearing Brief on Remedy at p. 5 ("[w]hat
the industry needs most during this period is market stability").  I have recommended that the quantitative
levels increase disproportionately at the end of the remedy period because, while all segments of the industry
would benefit from the remedy, growers would need about two years to adjust production in response to the
temporary relief.  In addition, packers and breakers would require some time to alter their production
facilities.  Thus, this type of phase down would enable the industry to achieve reasonable profitability levels
that would permit it to dedicate the necessary financial resources to its adjustment plan.  I note that in the
most recent Section 201 investigation the Commission recommended, and the President adopted, a
quantitative restriction structured in a similar manner for many of the same reasons I put forth here.  See Inv.
No. 201-TA-67, Wheat Gluten, USITC Pub. No. 3088 (March, 1998) at I-26-29.

I also recommend that the quantitative restriction be allocated on a country-by-country basis, with
separate allocations for Australia, New Zealand, and "all other" countries in proportion to their average share
of imports into the United States during the representative three year period.  In accordance with section
311(a) of the NAFTA Implementation Act, I recommend that this import relief not apply to imports of lamb
meat from Canada and Mexico.  I also recommend that the import relief not apply to imports of lamb meat
from Israel, or to any imports of lamb meat entered duty-free from beneficiary countries under the Caribbean
Basin Economic Recovery Act or the Andean Trade Preference Act..  See 19 U.S.C. § 2703(e)(2), 19 U.S.C.
§ 3203(d)(2), and 19 U.S.C. § 2112 note.

In addition, in 1996, Congress established the National Sheep Industry Improvement Center and
authorized a total of $50 million for that Center.  This Center was established to promote the development of
the sheep industry.  Of the total authorization, $20 million has been appropriated for fiscal year 1999, but has
not yet been made available to the domestic industry.  I recommend that the President take all action
necessary to ensure that the Center is fully operational as quickly as possible.  I also recommend that the
President take the necessary steps to make available directly to the industry the full measure of authorized
Federal assistance programs, including those administered by the U.S. Department of Agriculture. 

For any recommended remedy to be effective, the domestic industry must collectively undertake
significant efforts to promote a positive adjustment to the import competition.  The industry submitted an
adjustment plan to the Commission in the course of this investigation (as required by the statute).  In this
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regard, I note that in the event the President takes action and provides import relief, the Commission is
required to monitor developments in the industry, including the industry's efforts to adjust to import
competition.

Finally, I recommend that the President engage in international negotiations to alleviate the threat of
serious injury.  I am mindful that at the Commission's hearing on remedy neither the government of Australia
nor the government of New Zealand indicated a willingness to engage in such negotiations.  In the event they
reconsider that decision, I encourage the President to attempt to find a mutually acceptable solution to the
issues presented in this investigation.  
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Attachment to Views on Remedy of Commissioner Stephen Koplan: 
COMPAS Model Comparison of Remedies

The following tables present a comparative quantitative analysis of the remedy proposed by the
petitioner and the various remedy recommendations put forth by the Commissioners.  The likely effects were
estimated using the COMPAS model developed by the Commission’s Office of Economics.  I note that
although I did not ultimately base my recommendations in this investigation on this model for the reasons
stated in my opinion, it is the standard method to quantitatively assess the probable impact of the different
remedies in section 201 investigations.  

The model requires as inputs values for the elasticity of demand, the elasticity of domestic supply,
the elasticity of import supply, the elasticity of substitution between the domestic and imported product, and
the quantity and value of the domestic shipments and of the imported product with no trade restrictions
imposed.  The model results presented here were estimated using the values for these inputs adopted by
Commission staff.  See EC-W-023.  Staff estimated a range of estimates for the elasticities; the results
presented here use the midpoint of the range for each of these elasticities.  
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Table 1: COMPAS Model Comparison of Remedies Using the Midpoint of the Staff Elasticity Estimates; Effects
              in Year 1

Change in: Petitioner Plurality Miller/Hillman Koplan

Domestic Price 10.4 % 0.7 % 4.9 % 7.3 %

Domestic Quantity 12.3 million lbs. 0.9 million lbs. 5.9 million lbs. 8.6 million lbs.

Import Quantity -38.5 million lbs. -3.6 million lbs. -21.7 million lbs. -29.6 million lbs.

Consumption -26.2 million lbs. -2.8 million lbs. -15.8 million lbs. -21.0 million lbs.

Domestic Revenue $54.8 million $3.7 million $25.6 million $38.0 million

Table 2: Effects in Year 2

Domestic Price 9.8 % 0.0 % 4.5 % 6.0 %

Domestic Quantity 11.6 million lbs. 0.03 million lbs. 5.4 million lbs. 7.2 million lbs.

Import Quantity -37.0 million lbs. -0.1 million lbs. -20.1 million lbs. -25.6 million lbs.

Consumption -25.4 million lbs. -0.1 million lbs. -14.7 million lbs. -18.4 million lbs.

Domestic Revenue $51.9 million $0.1 million $23.4 million $31.5 million

Table 3: Effects in Year 3

Domestic Price 7.2 % 0.0 % 2.7 % 3.5 %

Domestic Quantity 18.4 million lbs. 0.05 million lbs. 6.8 million lbs. 8.8 million lbs.

Import Quantity -36.7 million lbs. -0.1 million lbs. -16.5 million lbs. -20.1 million lbs.

Consumption -18.3 million lbs. 0.1 million lbs. -9.7 million lbs. -11.8 million lbs.

Domestic Revenue $53.9 million $0.1 million $19.5 million $25.3 million

Table 4: Effects in Year 4

Domestic Price 6.7 % 0.0 % 1.8 % 1.8 %

Domestic Quantity 16.9 million lbs. 0.05 million lbs. 4.7 million lbs. 4.6 million lbs.

Import Quantity -34.5 million lbs. -0.1 million lbs. -11.7 million lbs. -11.6 million lbs.

Consumption -17.6 million lbs. 0.1 million lbs. -7.1 million lbs. -7.0 million lbs.

Domestic Revenue $49.3 million $0.1 million $13.3 million $13.2 million

Table 5: Total Four Year Effects on Domestic Revenue

Domestic Revenue $209.9 million $4.0 million $81.8 million $108.0 million
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APPENDIX

VIEWS OF THE COMMISSION ON REMEDY*

USDA AND COMMERCE PROGRAMS AVAILABLE TO THE SHEEP INDUSTRY

* Note.–Commissioners Miller, Hillman, and Koplan do not join in this appendix.
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     USITC staff interview with officials from USDA, Mar. 22, 1999.206

     Respondents’ joint submission, p. 7 and exh. 5. 207

     USDA News Release, Glickman announces plan for direct cash payments to hog producers, release no. 0009.99.208

     USDA indicated that this is the first time in several decades that this type of assistance has been provided.209

     The School Lunch Program is currently the largest item in this category; this year about $5.4 billion of the $5.7210

billion budget for the section 32 program will go to the School Lunch Program.  The aid provided by this program is
about 85 percent cash, with the remaining 15 percent donated commodities.  According to USDA officials, lamb
technically is an eligible commodity, but schools will have to want it.  USDA officials indicate that lamb typically is not
sold to schools because it is more expensive than other forms of meat protein and there is some resistance to it by
children.
     The reserves are funded from tariff revenues. 211

     USITC staff interview with officials from USDA, Mar. 22, 1999.212
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USDA PROGRAMS

I.  Section 32

Section 32 of P.L. 320, approved Aug. 24, 1935, as amended (7 U.S.C. 612c), authorizes the USDA
to assist agricultural industries with adjustment problems if it determines that there is a market surplus of the
commodity at issue.  The Secretary of Agriculture makes the relevant decisions.   Section 32 authorizes206

three types of expenditures:  

(1) Direct cash payments to firms in an industry, such as those recently announced for U.S. hog
producers.  A direct payments program could be developed for the domestic lamb
industry,  similar to that recently developed for U.S. hog producers.  In January 1999,207

USDA announced that it would make direct payments of $50 million from section 32 funds
to U.S. hog producers.    Approximately 100,000 hog producers will receive up to $5 per208

slaughter hog, if they meet certain eligibility requirements.  209

(2)  Purchases for the needy.  The lamb industry does not appear to be a good candidate for this
remedy.210

(3) Export subsidies–this subpart has not been used in years, with the exception of  minor
expenditures for the export of cottonseed oil.

USDA attempts to start each year with a $300 million reserve.   According to USDA officials, as of211

March 1999, there was just over $100 million remaining for FY 1999.  Unless otherwise directed, remaining
FY 1999 funds are, according to USDA, likely to be needed for emergency surplus removal purchases, which
the USDA has indicated is not likely to include lamb.  Reserves are typically “re-upped” to about $300
million at the beginning of the fiscal year.    USDA recommends that persons seeking more information212

should contact Ralph Tapp, Agricultural Marketing Service (telephone: 202 720-1115).
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     Found at Internet address Http://www.ars.usda.gov/afm/mr.html, retrieved Mar. 27, 1999.213

     Scrapie is a fatal, degenerative disease affecting the central nervous system of sheep and goats.  Scrapie has had a214

significant impact on the sheep industry and has caused financial losses to U.S. sheep producers.  Found at Internet
address http://www.aphis.usda.gov/oa/pubs/fsscrapie.html, retrieved Mar. 27, 1999.
     USITC staff interview with USDA officials, Mar. 22, 1999.215

     In addition, approximately $400 million is available for technical assistance.216

     USITC staff interview with USDA officials, Mar. 22, 1999.217
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II. Research programs

The USDA funds various research programs that encompass the areas of genetics, predator
management, promotion, nutrition, and food safety.  Research is supported by USDA through the two core
programs:  (1) the Agricultural Research Service (ARS) and (2) research grants provided by the Cooperative
State Research, Education, and Extension Service (CSREES). 

Agricultural Research Service.  The ARS is the primary research arm of USDA.  ARS has primary
responsibility to provide initiative and leadership in agricultural research, conduct research on broad regional
and national agricultural and related problems, conduct research in support of Federal action and regulatory
agencies, provide technical expertise to meet national food, food safety, and environmental emergencies, and
to serve as an agricultural science resource to the executive and legislative branches.213

The ARS currently spends only about $8.7 million yearly on sheep research at over 10 locations. 
Current ARS lamb-related projects include projects relating to total flock management (to show that sheep
are ecologically friendly), genetic markers (to identify larger, healthier sheep to produce consistent product),
and diseases and parasites.  

USDA reports that it is seeking an increase in its ARS budget for FY2000, but not for lamb. 
According to USDA, any redirection of funds requested by the President to lamb would require a reduction in
funding for other intended projects (under existing funding levels).  

USDA officials have identified the development of a live animal test for scrapie  as a priority for214

additional funding.   They note that it will be impossible to eradicate scrapie until a practical live animal test215

is developed to determine if scrapie is present.  Some research is being conducted (including a possible
scrapie test), and final development of such a test is estimated at the current research pace to be 2-3 years
away.  USDA recommends that persons seeking more information on ARS programs available to the sheep
industry should contact Dr. Lewis Smith, ARS (telephone: 301- 504-5925).

Cooperative State Research, Education, and Extension Service (CSREES).  CSREES has three
basic funding mechanisms: (i) funding through a special grants program, (ii) funding through land-grant
universities, and (iii) funding through a competitive grants program.  

The Special Grants Program may be directly useful to the lamb industry if funding can be designated. 
Under this program, Congress designates funding for specific projects (about $60 million total).  Written into
the budget each year, these grants do not require new framework legislation.  The lamb industry would be a
candidate for additional funds through this program.  

About $400 million, including formula funding, is available for university research.  Funding is
typically for projects at land-grant colleges.  About 1,000 projects, at least in part, involve sheep, and some
projects are devoted exclusively to sheep.  CSREES research grant funds totaled about $5.6 million in 1997
for sheep and wool research.  These funds are typically administered by state agricultural extension services. 
The states determine spending priorities based on USDA guidelines.  216

There are also competitive research grants administered by states and not explicitly designated for
sheep.   CSREES works in partnership with the land-grant university system, other colleges and217

universities, and other public and private research and education organizations, in concert with the Secretary
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     Found at Internet address http://www.reesuda.gov/1700/about/csreesa2.htm, retrieved Mar. 27, 1999. 218

     Respondents joint posthearing brief, exh. 10, 11, and 15.219

     The Animal and Plant Health Inspection Service (APHIS).220

     USITC staff interview with USDA officials, Mar. 22, 1999.221

     USITC staff interview with USDA officials, Mar. 22, 1999.222

     USITC staff interview with USDA officials, Mar. 22, 1999.223

     For pork, USDA recently announced use of $80 million of CCC funds for eradication of pseudo-rabies.  An224

emergency was declared to obtain access to these funds.  Unlike scrapie, this program is expected to eradicate the
disease.  USDA officials note that while it is theoretically possible to declare an emergency with regard to scrapie and
obtain CCC funds, this would not eradicate scrapie, and that the publicity stemming from the emergency might adversely
affect lamb sales.
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of Agriculture, in the initiation and development of agricultural research, extension, and higher education
programs.  These programs are carried out by land-grant universities and other partners.   Some program218

areas include animal production, protection, and processing, animal genomes, germplasm, reproduction and
development, and animal health.   219

For additional information, USDA recommends that the public contact Larry Miller, CSREES,
(telephone: 202-401-6848).

III.  Animal Health Programs (Scrapie)

An APHIS  representative expressed the view that scrapie eradication would be the most beneficial220

step for the industry under its jurisdiction.  APHIS oversees programs to protect the health of American
animal agriculture, including programs that might address scrapie and predator problems.  More money for
APHIS programs would be helpful for (1) identifying scrapie-free regions; and (2) buying up known infected
herds.221

The APHIS currently spends about $2 million to $3 million year on scrapie, of which about
$400,000 is for indemnification of growers for the purchase of sheep within a herd that are determined to
have a high risk of scrapie.  The Administration is asking for $3 million for FY2000.222

APHIS is considering a 1-year National Slaughter Surveillance Project that in conjunction with the
ARS and industry would cost $1 million in new funding.  It would use sampling after slaughter to identify
areas with high and low incidence of scrapie.  The problem of scrapie most immediately affects the ability to
export “germplasm” (i.e., breeding stock), but the inability to export germplasm is considered to affect
product reputation and hence the ability to export lamb meat.   There is currently a voluntary certification223

program, which involves testing slaughtered animals from herds.  If no scrapie is detected for 5 years, the
herd is certified as scrapie free.  Participation is not universal and there is resistance by some growers,
especially in the Midwest, where incidence of scrapie is highest.  

USDA could also reduce the incidence of scrapie by purchasing known infected herds.  There are
now about 70 known infected flocks.  The estimated cost of  buying up such infected flocks is about $4-5
million.   While it will be impossible, according to USDA officials, to eradicate scrapie until a practical live224

animal test is developed to determine if scrapie is present, an elimination of these flocks would, if funding
were available, likely help limit the spread of scrapie.  Full elimination of scrapie must wait until a live animal
scrapie test is developed.  As indicated above, such a test is still about 2-3 years away at the current research
pace. 

 For more information on scrapie programs, USDA suggests that the public contact John Clifford,
APHIS (telephone: 202-720-5193).

IV. Marketing (Check-off Authority)
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     Respondents’ joint posthearing brief (remedy), p. 9.225

     A description of the proposed program was set out in the Federal Register of May 9, 1996 (61 F.R. 21049 et seq.).226

     PL 104-127.227

     The USDA Rural Development (RD) was created in 1994 to forge new partnerships with rural communities and to228

fund projects that bring housing, community facilities, utilities, and other services to rural areas.  The RD also provides
technical assistance and financial backing for rural businesses and cooperatives to create quality jobs in rural areas.  The
RD program applicable to the National Sheep Industry Improvement Center (NSIIC) is administered through the Rural
Business-Cooperative Service.
     NSIIC’s 1998 Strategic Plan, pp. 3-4.229

     USDA officials, Apr. 5, 1999.230
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The USDA is authorized under the Commodity Promotion, Research and Information Act of 1996 (7
U.S.C. 7411) to establish commodity promotion boards.    The USDA administers similar programs for the225

beef and pork industries to fund activities in research, marketing, and promotion through checkoff programs. 
A checkoff program can be organized in different ways, including on a per-animal basis, which is how the
beef industry assesses its members.  

The Sheep Promotion, Research, and Information Act of 1994 (7 U.S.C. 7101-7111) authorized the
Secretary of Agriculture to establish a national sheep and wool promotion, research, education program to
strengthen the sheep industry’s position in the market place.   This program would have assessed domestic226

sheep producers, sheep feeders, and exporters of live sheep and greasy wool 1 cent per pound on live sheep
sold and 2 cents per pound on greasy wool sold.  Importers would have been assessed 1 cent per pound on
live sheep and the equivalent of 1 cent per pound of live sheep for sheep products and 2 cents per pound on
imports of degreased wool.  Reportedly, because of disagreements over the organization and details of this
Act, an industry-wide referendum failed in 1996, and the program was not implemented.  One advantage of a
check-off program is that it could put in place a long-term funding mechanism that would continue after any
trade remedy came to an end.  Funds could be used to address important issues such as promotion of lamb
meat.  For more information on check-off programs contact Ralph Tapp, Agricultural Marketing Service
(telephone 202-720-1115).
 
V. National Sheep Industry Improvement Center

The National Sheep Industry Improvement Center (NSIIC) was established pursuant to the Federal
Agriculture Improvement and Reform Act of 1996.    It is an independent entity, but administratively227

supported by USDA Rural Development.228

Congress has appropriated $20 million to create a revolving fund to begin the operation of the
NSIIC.  There is no annual appropriation as the fund is available to the NSIIC, without fiscal year limitation. 
An additional $30 million in Federal funds is authorized to be appropriated for up to a 10 year period.  The
enabling legislation required the NSIIC to submit a strategic plan to the Secretary of Agriculture annually. 

Financial assistance provided by the NSIIC is to accomplish the following goals: (1)  make capital
available for increasing production or improving production efficiency, (2)  improve marketing efficiency or
product quality, (3)  promote coordination, (4) support industry communications, and (5) continued viability
of the NSIIC.229

The NSIIC is authorized to use equity investments, guaranteed, and direct loans to deliver financial
assistance to the sheep (and goat) industries.  Applicants may be a public, private, or cooperative
organization, an association, including a corporation not operated for profit, Federally recognized Indian
Tribe, or a public or quasi-public agency to be eligible for funds.

As of late March 1999, the sheep industry had not utilized the $20 million.  Funds have not been
used because no plan has been submitted.   For more information contact Jay Wilson, executive director,230

NSIIC (telephone 202-720-7558).
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     The programs are administered by the Economic Development Administration within Commerce.  Such technical231

assistance may be provided through existing agencies, private individuals, firms, universities and institutions, and by
grants, contracts, or cooperative agreements to associations, unions, or other non-profit industry organizations in which a
substantial number of firms or workers have been certified as eligible to apply for adjustment assistance under section
223 or section 251 of the Trade Act.
     The Commerce Department (with the Labor Department) also administers adjustment assistance measures for232

workers and firms.  According to officials at the U.S. Department of Labor and U.S. Department of Commerce, there
have been no applications for worker or firm adjustment assistance in recent years.
     64 F.R. 7054 (Feb. 11, 1999).  See also respondent’s joint submission on measures available to assist the domestic233

sheep industry, exhibit 2., Mar. 4, 1999.

I-58

DEPARTMENT OF COMMERCE PROGRAMS

Trade adjustment assistance

Under section 265 of the Trade Act of 1974 (19 U.S.C. 2355), the Secretary of Commerce is
authorized to provide technical assistance, on such terms and conditions as he deems appropriate, for the
establishment of industry-wide programs for new product development, new process development, export
development, or other uses.   Section 265 permits expenditures for technical assistance of up to $10 million231

annually per industry, typically spread out over several years. 232

According to a Commerce official, an industry-wide program for lamb would probably require a
special appropriation, as was done for the Alaskan salmon industry recently.  In a notice published in the
Federal Register on February 11, 1999, EDA announced the availability of $5 million in trade adjustment
assistance funding for the Alaskan salmon industry, to help the industry adjust to the loss of sales due to the
Asian financial crisis, imports from other countries, and a natural disaster involving low runs of salmon.  233

The funds were provided in section 763 of the Omnibus Appropriations Act of 1998 (P.L. 105-277).  The
notice indicated that EDA’s program would assist the industry with technical assistance grants or cooperative
agreements to address the economic problems, and that funds under such programs are typically shared on a
50 percent Federal, 50 percent industry basis.  It invited applications for funding, and said that such
applications should be from associations, unions, or other nonprofit fishing organizations with an
understanding of the industry’s problems, and indicated it expected the successful application to call for the
preparation of a strategic marketing plan.  The notice invited interested persons to contact Mr. Anthony
Meyer of the Economic Development Administration of the Department of Commerce (telephone: 202-482-
2127) for further information.
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UNITED STATES INTERNATIONAL TRADE COMMISSION

CRABMEAT FROM SWIMMING CRABS
Investigation No. TA-201-71

DETERMINATION AND VIEWS OF THE COMMISSION
(USITC Publication No. 3349, August 2000)
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     1 Chairman Stephen Koplan and Vice Chairman Deanna Tanner Okun dissenting.

     2 For the purposes of this investigation, the subject merchandise is defined as crabmeat from swimming crabs
(family Portunidae), in all its forms (except shelf-stable crabmeat in airtight containers), including frozen, fresh,
and chilled crabmeat, however packed, preserved, pasteurized, or prepared, and of any grade or size (such as jumbo
lump, lump, backfin, claw, select, and the like).  Such crabmeat is generally classified in subheadings 1605.10.20
and 1605.10.40 of the Harmonized Tariff Schedule of the United States (HTS), but may also be entering under
HTS subheadings 0306.14.20 and 0306.24.20.  The petition and scope of investigation initially included shelf-
stable crabmeat packed in airtight containers, which is produced using additives and a thermal manufacturing
process so that it requires no refrigeration.  However, in a letter to the Commission dated April 14, 2000, the
petitioner requested the scope of the investigation be amended to exclude such shelf-stable crabmeat.  On June 23,
2000, the Commission amended the scope of its investigation to exclude such shelf-stable crabmeat (65 F.R.
40691, June 30, 2000).

UNITED STATES INTERNATIONAL TRADE COMMISSION

Investigation No. TA-201-71 

CRABMEAT FROM SWIMMING CRABS

DETERMINATION

On the basis of the information in the investigation, the Commission determines,1 pursuant to
section 202(b) of the Trade Act of 1974, that crabmeat from swimming crabs2 is not being imported into
the United States in such increased quantities as to be a substantial cause of serious injury or the threat of
serious injury to the domestic industry producing an article like or directly competitive with the imported
article.

BACKGROUND

Following receipt of a petition filed on behalf of the Blue Crab Coalition, the Commission,
effective March 2, 2000, instituted investigation No. TA-201-71, Crabmeat from Swimming Crabs, under
section 202 of the Trade Act of 1974 to determine whether crabmeat from swimming crabs is being
imported into the United States in such increased quantities as to be a substantial cause of serious injury, or
the threat thereof, to the domestic industry producing an article like or directly competitive with the
imported article. 

Notice of the institution of the Commission’s investigation and of the scheduling of public hearings
to be held in connection therewith was given by posting copies of the notice in the Office of the Secretary,
U.S. International Trade Commission, Washington, DC, and by publishing the notice in the Federal
Register of March 20, 2000 (65 F.R. 15008).  The hearing in connection with the injury phase of the
investigation was held on June 15, 2000, in Washington, DC; all persons who requested the opportunity
were permitted to appear in person or by counsel.
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     3  Commissioner Bragg joins the Commission majority’s discussion of what constitutes the domestic like
product, the domestic industry, and increased imports.  Although she concurs with certain of her colleagues in
determining that increased imports are neither a substantial cause of serious injury nor a substantial cause of the
threat of serious injury to the domestic industry, the basis for her determination differs somewhat from that of her
colleagues.  She therefore issues separate views regarding her injury and causation findings.

     4  Chairman Koplan and Vice Chairman Okun dissent from this determination.  They found that crabmeat from
swimming crabs is being imported into the United States in such increased quantities as to be a substantial cause of
serious injury to the domestic industry.  They also found that imports from Mexico contributed importantly to this
serious injury.  They join in the discussion of the background and domestic industry.  See Dissenting Views of
Chairman Stephen Koplan and Vice Chairman Deanna Tanner Okun. 

     5  Except where otherwise stated, all references herein to “crabmeat” refer to crabmeat from swimming crabs.

     6  The petition initially included shelf-stable crabmeat packed in airtight containers, which is produced using
additives and a thermal manufacturing process so that the crabmeat requires no refrigeration.  The petitioner
subsequently requested that the scope of the investigation be amended to exclude shelf-stable crabmeat, and on
June 23, 2000, the Commission amended the scope of the investigation to exclude this product.  There was no
known domestic production of shelf-stable crabmeat from swimming crabs during the period examined.  Crabmeat
From Swimming Crabs, Report on Investigation No. TA-201-71 (hereinafter “Report”) at II-3, n.3.  

VIEWS OF THE COMMISSION

Introduction

Pursuant to section 202(b) of the Trade Act of 1974 (“Trade Act”) (19 U.S.C. § 2252(b)), we
determine that crabmeat from swimming crabs is not being imported into the United States in such
increased quantities as to be a substantial cause of serious injury, or the threat thereof, to the domestic
industry producing an article like or directly competitive with the imported article.3 4

Background

The Commission instituted this investigation effective March 2, 2000, following receipt of a
petition filed on behalf of the Blue Crab Coalition (hereinafter “petitioner”), comprising 27 domestic
crabmeat processors.  The petition alleged that crabmeat from swimming crabs is being imported into the
United States in such increased quantities as to be a substantial cause of serious injury, or the threat
thereof, to the domestic crabmeat industry.5

For purposes of this investigation, the subject merchandise was defined as crabmeat from
swimming crabs (family Portunidae) in all its forms, including frozen, fresh and chilled crabmeat, however
packed, preserved, pasteurized, or prepared, and of any grade or size (such as jumbo lump, lump, backfin,
claw, select, and the like).6

Domestic Industry

Like or directly competitive product 

Statutory Framework and Commission Practice.  Section 202(b)(1)(A) of the Trade Act requires
that we determine whether an article is being imported into the United States in such increased quantities as
to be a substantial cause of serious injury, or the threat thereof, to “the domestic industry producing an
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     7  19 U.S.C. § 2252(b)(1)(A).

     8  Trade Reform Act of 1973; Report of the Committee on Ways and Means...on H.R. 10710, H.R. Rep. No. 571,
93rd Cong., 1st Sess., at 45 (1973); and Trade Reform Act of 1974, Report of the Committee on Finance... on H.R.
10710, S. Rep. No. 1298, 93rd Cong., 2d Sess., at 121-122 (1974).

     9  See, e.g., Circular Welded Carbon Quality Line Pipe, Inv. No. TA-201-70, USITC Pub. 3261 (December
1999) at I-10; Certain Steel Wire Rod, Inv. No. TA-201-69, USITC Pub. 3207 (July 1999) at I-8; Lamb Meat, Inv.
No. TA-201-68, USITC Pub. 3176 (April 1999) at I-10; Wheat Gluten, Inv. No. TA-201-67, USITC Pub. 3088
(March 1998) at I-9.

     10  See, e.g., Circular Welded Carbon Quality Line Pipe at I-10; Certain Steel Wire Rod at I-9, I-34; Lamb Meat
at I-10; Wheat Gluten at I-9.

     11  See, e.g., Circular Welded Carbon Quality Line Pipe, at I-10; Certain Steel Wire Rod at I-9; Lamb Meat at I-
10; Wheat Gluten at I-9.

     12  See, e.g., Circular Welded Carbon Quality Line Pipe, at I-10; Certain Steel Wire Rod at I-9, I-34; Lamb
Meat at I-10; Stainless Steel Table Flatware, Inv. No. TA-201-49, USITC Pub. 1536 (June 1984) at 4-5.

     13  Petitioner’s Prehearing Brief at 8-10.

     14  Petitioner’s Prehearing Brief at 12-14.

article that is like or directly competitive with the imported article.”7   
The legislative history of the Trade Act defines the term "like" to mean those articles which are

“substantially identical in inherent or intrinsic characteristics (i.e., materials from which made, appearance,
quality, texture, etc.),” and the term “directly competitive” to mean those articles which are “substantially
equivalent for commercial purposes, that is, are adapted to the same uses and are essentially
interchangeable therefor.”8  The decision regarding like or directly competitive product is a factual
determination.9

In determining what constitutes the like or directly competitive domestic product, the Commission
traditionally has taken into account such factors as the physical properties of the product, its customs
treatment, where and how it is made (e.g., whether products are manufactured in separate facilities), its
uses, and the marketing channels through which the product is sold.10  Each of the factors is relevant, but
the weight given to each particular factor will depend upon the facts in the particular case.11  The
Commission traditionally has looked for clear dividing lines among possible products, and has disregarded
minor variations.12

Arguments of the parties.  Petitioner argued that domestic crabmeat from swimming crabs is like
or directly competitive with imported crabmeat from swimming crabs.  With respect to physical properties,
petitioner stated that both the imported and domestic articles are produced from swimming crabs, and have
the same fundamental appearance, quality, and texture.  Petitioner also asserted that the uses,
manufacturing processes, and marketing channels are the same for domestic and imported crabmeat. 
Petitioner also argued that the uses for imported and domestic crabmeat are the same, i.e., for human
consumption in crabmeat dishes.  Petitioner argued that imported and domestic crabmeat are viewed as
substitutes for one another, and are used interchangeably.13  Petitioner argued that domestic fresh, frozen,
and pasteurized forms of crabmeat from swimming crabs, and all grades (e.g., jumbo lump, backfin, claw
meat, etc.) and sizes of crabmeat from swimming crabs, are part of a single like product.14  However,
petitioner argued that domestic crabmeat from walking crabs is not like or directly competitive with
crabmeat from imported swimming crabs, and that the two are viewed by purchasers as entirely different
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     15  Petitioner’s Prehearing Brief at 10-11.

     16  Venezuelan Respondents’ Prehearing Brief at 8.

     17  Report at II-4 to II-7.  Some of the imported crabmeat (particularly from Mexico and Venezuela) is also
derived from Callinectes sapidus.  Id.

     18  Petitioner’s Prehearing Brief at 8; Prehearing Brief on Behalf of the Coalition for Free Trade of Crabmeat
(hereinafter “Coalition Respondents”) at 34; Hearing Transcript (“Tr.”) at 235-236, 238 (S. Phillips).

     19  Report at II-12.

     20  Report at II-11.

     21  Report at II-9, II-16 to II-17.

     22  Report at II-51, Table 29.

     23  Report at II-51, Table 29.  Almost all imports from Asia were pasteurized, while much of the imports from
Mexico and Venezuela were fresh.  Id. at II-50. 

     24  These differences include:  (1) many purchasers indicated that they prefer the taste of fresh crabmeat to that
of pasteurized crabmeat; (2) pasteurized crabmeat has a much longer shelf life than fresh crabmeat; (3) pasteurized
crabmeat is more often used in “value added” products, such as crab cakes and crab soup, than fresh crabmeat; (4)

products.15 
None of the respondents disputed petitioner’s proposed like product definition.  The Venezuelan

respondents stated that they agreed with petitioner that fresh and pasteurized crabmeat are a single like
product.16  

Finding.  We find that domestic crabmeat from swimming crabs is “like” the imported crabmeat
from swimming crabs that is the subject of this investigation and that there is one domestic like product. 
Domestic crabmeat from swimming crabs is substantially identical to imported crabmeat from swimming
crabs in its inherent and intrinsic characteristics.  In terms of physical properties, both have the same
fundamental appearance, quality, and texture.  Domestic crabmeat is derived almost exclusively from
Atlantic blue crabs (Callinectes sapidus), while imported crabmeat is derived from several kinds of
swimming crabs, with much of the imported Asian crabmeat derived from Portunus pelagicus crabs.17  The
parties agreed that, although Asian Portunus pelagicus crabs may be somewhat thicker and yield more
meat, they are basically identical in appearance and structure to the Atlantic blue crabs.18       

Both domestic and imported crabmeat are produced using the same basic process, in which live
crabs are cooked in a large pressure cooker, and after the crabs have cooled, workers use knives to split up
the crabs and extract the meat.19  Both domestic and imported crabmeat are used for human consumption,
either directly or as part of a recipe, such as in crab cakes or crab soup.20  Both domestic and imported
crabmeat are sold to wholesalers, retailers, restaurants, and food service distributors.21

The major difference between domestic and imported crabmeat is that most domestic crabmeat is
sold fresh, while most imported crabmeat is sold pasteurized.  Domestic producers reported that 71.2
percent of their 1999 shipments were fresh, 13.9 percent were frozen, and 14.9 percent were pasteurized in
airtight containers.22  By contrast, 13.6 percent of imported shipments were fresh, 10.1 percent were frozen,
and 76.3 percent were pasteurized in airtight containers.23  

While some differences may exist in terms of taste, uses, and channels of distribution, depending
on whether crabmeat is fresh or pasteurized,24 we find that any such differences do not change our
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a greater percentage of pasteurized crabmeat is sold in geographically distant markets, such as the Midwest and
West, than fresh crabmeat; and (5) a much larger percentage of pasteurized crabmeat is distributed through food
service distributors than fresh crabmeat.  Report at II-10, II-16 to II-17 at Table 3, II-51 to II-52.

     25  Report at II-48.

     26  Report at II-49 to II-51.

     27  We note that there are no widely accepted government or industry standards for grades of crabmeat, and
individual companies use a wide variety of terms to designate their products.  Report at II-9.

     28  Report at II-4, II-7.

     29  Report at II-4 to II-7.

     30  Report at II-4 to II-7.

     31  Report at II-47 to II-48.

conclusion that domestic crabmeat from swimming crabs is like imported crabmeat from swimming crabs,
given the overall similarities between all crabmeat from swimming crabs and the fact that no party has
argued for a different like product analysis.  We note that almost 90 percent of producers and 80 percent of
importers indicated that imported and domestic crabmeat can be used interchangeably.25  Moreover, close
to half of the responding producers, importers, and purchasers stated in their questionnaire responses that
different forms of crabmeat (fresh, pasteurized, and frozen) could be substituted for each other.26   None of
the differences between these different forms of crabmeat, or between different grades of crabmeat (e.g.,
jumbo lump, backfin, claw meat, etc.),27 establishes a clear dividing line between them for purposes of the
Commission’s like product determination.  In view of the above, we find that all domestically produced
crabmeat from swimming crabs is like the imported crabmeat from swimming crabs.   
 Crabmeat From Swimming Crabs vs. Crabmeat From Walking Crabs.  We find that crabmeat
from walking crabs is a distinct product, and that domestic crabmeat from walking crabs is not “like” or
“directly competitive” with imported crabmeat from swimming crabs.  The evidence in the Commission
record shows that crabmeat from walking crabs is generally different in physical characteristics, is
produced differently, and is viewed as a different product by customers.  Swimming crabs have relatively
large muscles within the carapace (a chitinous shell covering the crab’s body) that propel their swimming
legs, but relatively small muscles in their swimming legs.  Thus, crabmeat from swimming crabs is picked
from the carapace and claws, but meat available from the legs (apart from the claws) is not used for human
consumption.28  By contrast, walking crabs have relatively large leg muscles but a relatively small
carapace, and crabmeat from the legs of walking crabs is used for human consumption, but the meat from
the carapace is typically not used for human consumption.29  While crabmeat from swimming crabs is sold
in picked form, the legs from walking crabs are typically sold intact and unpicked, and the consumer
extracts the meat. 30  A majority of responding producers, importers, and purchasers indicated that
crabmeat from walking crabs and crabmeat from swimming crabs cannot be substituted for each other.31 
Accordingly, we find that imported crabmeat from swimming crabs is not like or directly competitive with
domestic crabmeat from walking crabs.

Domestic Industry

Statutory framework and Commission practice. The Trade Act defines the term “domestic

Acer123
Text Box
255



     32  19 U.S.C. § 2252(c)(6)(A)(i).

     33  See, e.g., Circular Welded Carbon Quality Line Pipe at I-12 to I-13; Certain Steel Wire Rod at I-10, 
I-36.

     34  See, e.g., Lamb Meat at I-12; Certain Canned Tuna Fish, Inv. No. TA-201-53, USITC Pub. 1558 (August
1984).

     35  19 U.S.C. § 1677(4)(E).

     36  See Lamb Meat at I-12; Fresh Tomatoes and Bell Peppers, Inv. No. TA-201-66, USITC Pub. 2985 (August
1996), at I-9 to I-10; Certain Canned Tuna Fish at 5-7; Apple Juice, Inv. No. TA-201-59, USITC Pub. 1861 (June
1986) at 5-10; Honey, Inv. No. TA-201-14, USITC Pub. 781 (June 1976) at 7.  See also Mushrooms, Inv. No. TA-
201-3, USITC Pub. 1089 (August 1980) at 13-14 (applying these same factors, but declining to include producers
of the raw product). 

     37  The petitioner argued that the Commission should find that watermen and crabbers are not part of the
domestic industry because there is not a single continuous line of production, and that the domestic industry should
comprise all domestic processors of crabmeat from swimming crabs.  Petitioner’s Prehearing Brief at 14-17.  None
of the respondents contested petitioner’s proposed definition of the domestic industry.

     38  Commissioner Askey concurs with the Commission’s finding that the domestic producers of crabmeat from
swimming crabs (not including live crab harvesters) comprise the members of the domestic industry producing
articles that are “like or directly competitive” with the imported articles.  In this regard, she agrees with, and joins
in, the Commission’s discussion with respect to the significant differences between crabmeat from swimming crabs
and crabmeat from walking crabs, as well as the discussion concerning live crab harvesters.  Accordingly, she finds
that crabmeat from swimming crabs is the only product that is “like or directly competitive” with the article subject
to this investigation.

Commissioner Askey notes that the focus of a section 201 investigation is on the domestic industry and
the injury suffered by it.  The domestic industry is defined by reference to products “like or directly competitive

industry” to mean “the domestic producers as a whole of the like or directly competitive article or those
producers whose collective production of the like or directly competitive article constitutes a major
proportion of the total domestic production of such article.”32 

In this part of its analysis the Commission focuses on which firms produce the like or directly
competitive product.  If the Commission has found that there is domestic production of one like or directly
competitive product, it will find a single domestic industry and evaluate the impact of the pertinent imports
on the facilities and workers producing that product.33

Most section 201 cases involve firms producing a product at the same stage of production as the
imported article.  However, in some instances firms at an earlier stage of processing have accounted for a
significant part of the value of the product and have been either the primary proponent or a strong
supporter of relief.34  Unlike the antidumping and countervailing duty provisions in title VII of the Tariff
Act of 1930, section 201 does not address the issue statutorily.  Over the years, the Commission generally
has taken an approach similar to that developed, and later codified, under title VII.35  Under that approach,
the Commission includes producers of the raw product in the industry producing the processed product if it
finds (1) there is a continuous line of production from the raw to the processed product, and (2) there is
substantial coincidence of economic interest between the growers and the processors.36

Finding.  We find that the domestic crabmeat from swimming crabs industry comprises all
domestic processors of crabmeat from swimming crabs, and does not include the harvesters of live crabs,
the “watermen” and “crabbers” who catch live swimming crabs and supply them to processors and other
buyers.37 38  
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with” the imported article.  19 U.S.C. § 2252(b)(1)(A).  Defining the “like or directly competitive” article therefore
serves the function of identifying the domestic industry, but plays no independent role in the Commission’s
investigation.  See Circular Welded Carbon Quality Line Pipe at 11, n.60, and Lamb Meat at 2, n.7.

     39  Report at II-10.

     40  Because Commissioner Bragg does not rely upon the NMFS crabmeat production data, she does not join this
statement.  She does agree, however, that live crabs caught by watermen are not solely dedicated to the production
of crabmeat.  Tr. at 113-115 (Brooks, W. Phillips, and Rich).

     41  Report at II-9 to II-10.

     42  Because Commissioner Bragg does not rely upon the NMFS crabmeat production data, she does not join this
statement.  However, she agrees that a substantial percentage of live crabs are sold into the bushel market.  Tr. at
113-115 (Brooks, W. Phillips, and Rich).

     43  Because we find that there is not a single continuous line of production from the raw product to the processed
product, we do not reach the question of whether there is a substantial coincidence of economic interest between
the watermen and the crabmeat processors.

     44  19 U.S.C. § 2252(c)(1)(C).

     45  Report at II-18, Table 4.

Specifically, we find that there is not a single continuous line of production from the raw product,
live swimming crabs, to the processed product, crabmeat from swimming crabs.  The live crabs caught by
watermen are not dedicated to the production of crabmeat, and less than half of live swimming crab
landings are sold into the picking crab market to processors for production of crabmeat.39 40  Instead, a
substantial percentage of live crabs are sold into the “live basket” or “bushel” market, where crabs are sold
to be cooked and served intact to the ultimate consumer without commercial processing.41 42 Thus, we find
that there is not one single continuous line of production from a raw product to the processed product, but
rather two separate lines of production in which less than half of the raw product goes to the processed
market.  Accordingly, we find that the domestic industry does not include the harvesters of the raw
product.43

Increased Imports

Statutory Framework and Commission Practice.  The first of the three statutory criteria for an
affirmative determination under section 201 is that imports must be in “increased quantities.”  Under
section 202 of the Trade Act, imports have increased when the increase is “either actual or relative to
domestic production.”44   In determining whether imports have increased the Commission considers imports
from all sources.  The Commission traditionally has considered import trends over the most recent 5-year
period as a framework for its analysis, but can consider longer or shorter periods as it deems appropriate. 
A simple increase in imports is sufficient to satisfy this statutory requirement. 

Finding.  We find that imports have increased both in actual terms and relative to domestic
production.  In actual terms, imports increased each year during the period examined, from 3,168,000 
pounds in 1995 to 5,017,000 pounds in 1996, 8,272,000 pounds in 1997, 13,936,000 pounds in 1998, and
20,914,000 pounds in 1999.45  The bulk of this increase occurred in 1998 and 1999, during which imports
more than doubled.  The ratio of imports to domestic production increased each year during the period
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     46  The ratio of U.S. imports to U.S. production was 37.1 percent in 1995, 57.2 percent in 1996, 89.9 percent in
1997, 161.7 percent in 1998, and 246.6 percent in 1999.  Report at II-22, Table 6. 

     47  19 U.S.C. § 2252(c)(6)(C).

     48  19 U.S.C. § 2252(c)(6)(D). 

     49  19 U.S.C. § 2252(c)(1)(A).

     50  19 U.S.C. § 2252(c)(1)(B).

     51  19 U.S.C. § 2252(c)(3).

examined, from 37.1 percent in 1995 to 246.6 percent in 1999.46 
In view of the above, we conclude that imports are in increased quantities.

Serious Injury or Threat of Serious Injury

Statutory framework.  The second of the three statutory criteria concerns whether the domestic
industry is seriously injured or threatened with serious injury.  The statute defines “serious injury” to mean
“a significant overall impairment in the position of a domestic industry,”47 and “threat of serious injury” to
mean “serious injury that is clearly imminent.”48  

The statute sets out a list of economic factors that the Commission must consider.  With respect to
serious injury, the Commission must take into account all economic factors it considers relevant, including
but not limited to (1) the significant idling of productive facilities in the domestic industry, (2) the inability
of a significant number of firms in the industry to carry out domestic production operations at a reasonable
level of profit, and (3) significant unemployment or underemployment within the domestic industry.49  

With respect to the threat of serious injury, these factors include:  (1) a decline in sales or market
share, a higher and growing inventory (whether maintained by domestic producers, importers, wholesalers,
or retailers), and a downward trend in production, profits, wages, productivity, or employment (or
increasing underemployment) in the domestic industry;  (2) the extent to which firms in the domestic
industry are unable to generate adequate capital to finance the modernization of their domestic plants and
equipment, or are unable to maintain existing levels of expenditures for research and development; and (3)
the extent to which the United States market is the focal point for the diversion of exports of the article
concerned by reason of restraints on exports of such article to, or on imports of such article into, third
country markets.50  The Commission is not limited to consideration of these factors, and it considers all
economic factors that it finds relevant. The statute states that the presence or absence of any of these
statutory factors is “not necessarily dispositive” of whether there is serious injury or threat of serious
injury.51 

Finding.  For the reasons set forth below, we find that the domestic industry is not seriously
injured and is not threatened with serious injury.  That is, we do not find “a significant overall impairment
in the position” of the industry, nor do we find that serious injury is “clearly imminent.”

Information in the investigation

Before considering serious injury or threat of serious injury to the domestic industry, we first
address the issues of the various data sources in this investigation.  Petitioner argued that the Commission
should rely on data from the National Marine Fisheries Service (NMFS), citing the Commission’s use of
U.S. Department of Agriculture (USDA) data in the Lamb Meat section 201 case.  Petitioner argued that
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     52  Report at II-14. The 86 percent figure was arrived at by dividing questionnaire reported 1998 production by
NMFS reported 1998 production.  Id. at II-14, n.50.  The corresponding production coverage figures for the earlier
years were 62 percent for 1995, 66 percent for 1996, and 74 percent for 1997.  Id.

     53  By contrast, in Lamb Meat, the Commission received usable questionnaire data from firms or individuals
accounting for only 6 percent of domestic lamb production, and the Commission noted that it had been unable to
develop a statistically valid sample of the industry.  Accordingly, the Commission drew substantially on the more
comprehensive published USDA data on the domestic lamb meat industry in addition to questionnaire data.  Lamb
Meat at I-16 to I-17.

     54  Respondents’ Posthearing Brief, Exh. 8.  The Commission did not have access here to the NMFS survey
responses or any other underlying NMFS data, only the NMFS summary data.

     55  Petitioner’s Prehearing Brief at 26-27.

     56  Compliance with NMFS surveys is voluntary, and there is evidence that the industry cooperation with NMFS
surveys declined between 1995 and 1999.  Report at II-10 n.37.  Moreover, the record shows that a number of
domestic producers who responded to the Commission’s questionnaire had not responded to the NMFS surveys. 
For example, while 28 Maryland processors responded to the Commission’s questionnaire, NMFS received survey
responses from no more than 16 Maryland processors in 1998 (and from no more than 24 Maryland processors in
1995).  See Coalition Respondents’ Posthearing Brief at 12.  In addition, approximately 12 percent of the NMFS
reported production is not derived from actual survey responses, but is rather an estimate by NMFS of non-reported

the Commission’s questionnaire data contain a “survivorship bias,” in that domestic firms that went out of
business during the period examined did not respond to the Commission’s questionnaire, and their
production is not included in the questionnaire data.  Thus, petitioner argued that the questionnaire data
understate production for the earlier years in the period examined, and therefore understate what petitioner
contended was a significant decline in domestic production.  Petitioner argued that to eliminate this
survivorship bias, the Commission should rely on NMFS data where available.  For the reasons stated
below, we have relied primarily on Commission questionnaire data in reaching our determination in this
investigation.  We have also taken into account the NMFS data where appropriate.

The Commission received questionnaire responses from 74 firms estimated to represent
approximately 86 percent of 1998 U.S. production of crabmeat from swimming crabs.52  These responses
included domestic producers of crabmeat from all crabmeat-producing regions and from firms of all
different sizes.53  Moreover, given the relatively broad coverage and comprehensiveness of our
questionnaire data here, we find no reason to depart from the Commission’s usual practice of relying
primarily on Commission questionnaire data.  

The scope of the NMFS data is limited, because the NMFS data report only the quantity and value
of production, and the monthly number of employees.  Also, NMFS data were only available through 1998,
while the Commission questionnaires collected data through 1999.  It is clear that some domestic producers
exited the industry during the period examined, and did not respond to the Commission’s questionnaire.  At
the same time, a number of current domestic producers also failed to respond to the Commission’s
questionnaire, including nine of the twenty-eight members of the petitioning Blue Crab Coalition.  Thus, the
available facts do not cause us to conclude that the Commission data are not acceptable in their industry
coverage.  Moreover, the Commission questionnaires are tailored to address all statutory factors, and
therefore provide a more comprehensive basis than the NMFS data to assess the condition of the domestic
industry.54  Petitioner further argued that the Commission should use NMFS data for the 1995-98 period
and questionnaire data for 1999.55 However, comparisons of NMFS data for earlier years with
questionnaire data for 1999 could be misleading, given the different firms responding and possibly different
methodologies used in collecting the data.56  
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production.  Staff phone notes of July 10, 2000 conversation with *** of NMFS. 

     57  Commissioners Miller and Hillman accept the NMFS data as reasonable indicators of trends for those factors
covered by the survey.  Contrary to petitioner’s arguments, however, we believe that the NMFS data further
support the negative determination in showing that declines in important industry performance indicators began
prior to the significant increase in imports.  Thus, we find no substantial causal nexus between the volume of
imports during the period examined and any injury to the domestic crabmeat industry.

     58  Report at II-14.

     59  Report at II-14. 

     60  Report at II-51, Table 29.

     61  Report at II-51, Table 29.

     62  Report at II-18, Table 4.

     63  Report at II-18, Table 4, II-49; Tr. at 97-98 (Taylor, Johnson).

     64  Report at II-10, II-60 to II-62.

     65  Tr. at 133-134 (Rich); 161 S. Phillips); 164 (Strand); Coalition Respondents’ Prehearing Brief, Exh. 4(E) at
400.

Accordingly, we place principal reliance on Commission questionnaire data, and take into account
NMFS data where appropriate.57  

Overview of the Domestic Industry

The U.S. crabmeat industry is primarily composed of a large number of small, privately-held
businesses, many of which are family owned and operated.  The states of Alabama, Florida, Georgia,
Louisiana, Maryland, Mississippi, North Carolina, South Carolina, Texas, and Virginia account for all
significant commercial production of crabmeat in the United States.  Twelve large producers of crabmeat
accounted for an estimated 37 percent of domestic production in 1998.58  Many crabmeat processors
produce other seafood products in addition to crabmeat, such as oysters and various types of fish.59 

Domestic crabmeat processors have focused on the production of fresh crabmeat, accounting for
over 71 percent of U.S. shipments in 1999, which has a traditional and seasonal market along the east and
Gulf coasts of the United States.60  In contrast, in 1999, imported crabmeat was made up primarily of
pasteurized product distributed on a nationwide basis.61  Indonesia, Thailand, Mexico and Venezuela were
the principal import suppliers in 1999.62  This represented a shift from the earlier part of the period when
imports were mostly from Mexico and Venezuela, which largely supplied fresh crabmeat, and those
imports were generally considered to be complementary to the U.S. harvesting season.63

The domestic industry has faced a number of challenges in recent years in addition to the increased
imports.  While the domestic crab supply has essentially remained steady, the number of crabs sold to the
bushel market has increased, leaving less supply for processing.64  Further, harvested live crabs are
described as being increasingly smaller, yielding less meat.65  Also, much of the growth in demand has been
for pasteurized crabmeat, which offers a significantly longer shelf life than the fresh product, and is widely
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     66  Report at II-10 to II-11; Tr. at 171-175 (Coffman).

     67  We note again that the statute requires demonstration of not merely injury, but serious injury, and not merely
impairment, but a significant overall impairment of the position of the domestic industry.  

     68  Domestic production was 8,547,000 pounds in 1995, 8,778,000 pounds in 1996, 9,199,000 pounds in 1997,
8,619,000 pounds in 1998, and 8,482,000 pounds in 1999.  Report at II-25, Table 8.

     69  The volume of U.S. producers’ U.S. shipments was 8,277,000 pounds in 1995, 8,539,000 pounds in 1996,
9,026,000 pounds in 1997, 8,421,000 pounds in 1998, and 8,481,000 pounds in 1999.  The value of U.S.
producers’ U.S. shipments was $72,679,000 in 1995, $73,646,000 in 1996, $79,691,000 in 1997, $75,321,000 in
1998 and $73,350,000 in 1999.  Report at II-26, Table 9.

     70  Capacity utilization was 69.0 percent in 1995, 69.2 percent in 1996, 69.8 percent in 1997, 65.7 percent  in
1998, and 58.8 percent in 1999.  Report at II-25, Table 8.

     71  Production capacity was 11,669,000 pounds in 1995, 12,069,000 pounds in 1996, 12,555,000 pounds in
1997, 12,529,000 pounds in 1998, and 13,492,000 pounds in 1999.  Report at II-25, Table 8.

     72  The NMFS data show reported U.S. production of 19,974,000 pounds in 1990; 27,181,000 pounds in 1991;
16,198,000 pounds in 1992; 18,170,000 pounds in 1993; 18,600,000 pounds in 1994; 13,866,000 pounds in 1995;
13,241,000 pounds in 1996; 12,456,000 pounds in 1997; and 10,052,000 pounds in 1998.  Report at II-25. 

preferred by the food service sector.66

The Domestic Industry is Not Seriously Injured

In determining that the domestic industry is not seriously injured, we considered evidence relating
to the specifically enumerated statutory factors, as well as evidence relating to domestic production and
shipments, inventories, productivity, capital expenditures, and research and development (R&D)
expenditures.  Considered in their entirety, these factors do not show a significant overall impairment in the
condition of the industry constituting “serious injury” within the meaning of section 202 of the Trade Act.67

No significant idling of productive facilities.  Although domestic production of crabmeat was
somewhat flat over the period examined, declining slightly by 0.8 percent,68 domestic shipments actually
increased slightly by 2.5 percent from 1995 to 1999.69  Domestic shipments increased in 1996 and 1997,
declined in 1998 and rose slightly in 1999, but remained higher than in 1995.  These data do not indicate a
significant reduction in domestic production.

Capacity utilization declined during the period examined, but we find that this was largely a result
of an increase in production capacity.  Capacity utilization declined from 69.0 percent in 1995 to 58.8
percent in 1999.70  However, production capacity increased by 15.6 percent from 11,669,000 pounds in
1995 to 13,492,000 pounds in 1999.71  The sharpest decline in capacity utilization during the period
examined, from 1998 to 1999, occurred at the same time as the largest increase in capacity (almost 1
million pounds).   Thus, we find that the data relating to production, capacity, and capacity utilization do
not provide evidence of serious injury, given the industry’s flat production and increased capacity over the
period examined.

While the NMFS data show a decline in reported U.S. production each year during the period 1995
to 1998, the data reflect much larger declines in reported production between 1990 and 1995, long before
the recent surge in imports.72   Moreover, the declines in production suggested by the NMFS data are
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     73  See Report at II-45, Table 26.

     74  NMFS data show 172 firms in 1990, 186 firms in 1991, 181 firms in 1992, 171 firms in 1993, 162 firms in
1994, 147 firms in 1995, 139 firms in 1996, 137 firms in 1997, and 119 firms in 1998.  Report at II-13.

     75  Report at II-14, II-14 to II-15; Tr. at 33 (Rich).

     76  Report at II-21, II-24.  The record reflects a number of different reasons cited by domestic producers for these
closures and production shutdowns, including shortages of raw materials and labor, and adverse weather
conditions, as well as increased imports.  Id.; see Coalition Respondents’ Posthearing Brief at 19 (citing
questionnaire responses).

     77  Report at II-21, II-24.

     78  Report at II-13.

     79  Overall industry operating income was $2,876,000 in 1995, $4,690,000 in 1996, $4,372,000 in 1997,
$3,290,000 in 1998 and $2,458,000 in 1999.  Report at II-30, Table 12.

     80  The ratio of operating income to sales was 4.6 percent in 1995, 7.2 percent in 1996, 6.4 percent in 1997, 5.1
percent in 1998, and 4.2 percent in 1999.  Report at II-30, Table 12.

     81  Net sales value per pound was $9.67 in 1995, $9.86 in 1996, $9.94 in 1997, $9.92 in 1998, and $9.78 in
1999.  Gross profit per pound was $1.68 in 1995, $1.98 in 1996, $2.00 in 1997, $1.80 in 1998, and $1.74 in 1999.

consistent with the decline in live crab landings destined for the processor market as opposed to the bushel
market.73  We do not find the NMFS data indicate a significant idling of productive facilities.

NMFS data show that the number of firms responding to the survey fell from 172 firms in 1990 to
147 firms in 1995, and further declined to 119 firms in 1998.74   However, for the reasons previously
stated, we do not conclude that a reduction in the number of firms responding to the NMFS survey
necessarily represents actual exit of all of these firms from the industry.  Since many firms also produce
other seafood products at their processing facilities, there is some indication that some exiting firms may
not have closed down, but rather chose to concentrate on producing products other than crabmeat.75  

Both Commission and NMFS data suggest that there were some plant closures and production
curtailment during the period examined.76  It is also undisputed that some crabmeat processors entered the
market during the period as well.77  Given that the crabmeat industry contains many small family-operated
businesses,78 it is not surprising that the record reflects such exit and entry during the period, but given the
flat production trend and the increase in production capacity, we do not find that the plant closures and
production slowdowns during the period demonstrate a significant idling of productive facilities.
  No inability of a significant number of firms to operate at a reasonable level of profit.  The
domestic industry as a whole reported positive operating income in each of the five years of the period
examined.  Operating income increased in 1996, then declined in 1997, 1998, and 1999.  Overall, operating
income declined by 14.5 percent over the period from $2,876,000 in 1995 to $2,458,000 in 1999.79 
However, the ratio of operating income to net sales fluctuated within a relatively small range, declining
only slightly overall from 4.6 percent in 1995 to 4.2 percent in 1999.80  In addition, net sales value and
gross profit on a per pound basis both increased from 1995 to 1999.81  While the decline in operating
income suggests that the industry may be experiencing difficulties, the increases in these ratios, and the
modest decline in the operating margin, demonstrate that the industry’s difficulties do not rise to the level of
“serious” injury and “significant” overall impairment.   

With respect to the financial performance of individual firms, in 1999, 37 percent (16 of 43) of the
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     82  Eleven of 37 firms reported operating losses in 1995, 7 of 40 firms reported operating losses in 1996, 8 of 41
firms reported operating losses in 1997, 16 of 42 firms reported operating losses in 1998, and 16 of 43 firms
reported operating losses in 1999.  Report at II-30, Table 12. 

     83  Report at II-31, Table 14. 

     84  Report at II-31, Table 14.

     85  The number of production and related workers was 2,236 in 1995, 2,339 in 1996, 2,530 in 1997, 2,339 in
1998 and 2,388 in 1999.  Report at II-31, Table 11.  

     86  The number of hours worked was 2,484,000 in 1995, 2,725,000 in 1996, 2,911,000 in 1997, 2,763,000 in
1998 and 2,848,000 in 1999.  Report at II-31, Table 11.  

     87  Total wages paid were $15,516,000 in 1995, $17,026,000 in 1996, $19,179,000 in 1997, $18,935,000 in
1998 and $19,782,000 in 1999.  Report at II-31, Table 11.   

     88  Average hourly wages were $6.10 in 1995, $6.13 in 1996, $6.47 in 1997, $6.73 in 1998 and $6.95 in 1999. 
Report at II-28, Table 11.

     89  Petitioner’s Prehearing Brief at 51-53; Report at II-27, II-61, Table 34.

     90  Industry productivity was 3.3 pounds per hour in 1995, 3.0 pounds per hour in 1996, 3.0 pounds per hour in
1997, 2.9 pounds per hour in 1998, and 2.8 pounds per hour in 1999.  Report at II-28, Table 11.

firms reporting financial data in response to Commission questionnaires reported operating losses, as
compared to 30 percent (11 of 37) in 1995.82   However, we note that the vast majority (13 of 16) of the
firms reporting operating losses in 1999 were smaller volume firms with revenues below $1 million
dollars.83  Thirteen of 26 firms with revenues below $1 million reported operating losses in 1999, while
only 3 of 17 firms with revenues of $1 million and above reported operating losses.  Firms with revenues
between $1 million and $2 million were the most profitable, with an overall operating margin of 8.6
percent, and only 1 of 9 of these producers reporting operating losses.  Firms with revenues of over $2
million were also profitable, with 2 of 8 of these producers reporting operating losses.84  These data
confirm that the domestic crabmeat industry has always been characterized by a large percentage of small
volume, family owned and operated operations that may be marginally profitable during periods of strong
demand.  Thus, we find that the domestic industry, as a whole, is operating at a reasonable level of profit.  

No significant unemployment or underemployment.  Similarly, we do not find evidence of
significant unemployment or underemployment in the industry.  According to the record, all of the relevant
indicators with respect to employment and wages increased during the period examined.  The number of
production and related workers (PRWs) increased in 1996 and 1997, declined in 1998, then increased in
1999, with an overall increase from 2,236 in 1995 to 2,388 in 1999.85  The number of hours worked
increased in a similar trend from 2,484,000 in 1995 to 2,848,000 in 1999.86 Total wages paid increased
from $15,516,000 in 1995 to $19,782,000 in 1999.87   Average hourly wages increased from $6.10 per
hour in 1995 to $6.95 in 1999. 88  Thus, none of these employment indicators in the Commission’s
questionnaire data show significant unemployment or underemployment, or support a finding that the
industry is seriously injured.  Moreover, there is evidence that the industry has long had a difficulty in
attracting and retaining reliable workers, and has experienced labor shortages.89  Industry productivity
declined somewhat during the period examined from 3.3 pounds per hour in 1995 to 2.8 pounds per hour in
1999, with the largest decline from 1995 to 1996.90 
 The NMFS data show a decline in the reported average number of employees from 4,582 in 1990
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     91  NMFS data show that the reported number of employees was 4,582 in 1990; 5,016 in 1991; 4,872 in 1992;
4,713 in 1993; 3,971 in 1994; 3,459 in 1995; 3,056 in 1996; 3,197 in 1997; and 2,941 in 1998.  Report at II-28.

     92  Report at II-49.

     93  Report at II-27.

     94  Report at II-27.

     95  The ratio of U.S. producers’ end-of-period inventories to production was 8.2 percent in 1995, 9.6 percent in
1995, 9.0 percent in 1997, 10.6 percent in 1998, and 9.8 percent in 1999.  Report at II-27, Table 10.

     96  U.S. producers’ end-of-period inventories were 698,000 pounds in 1995, 841,000 pounds in 1996, 827,000
pounds in 1997, 911,000 pounds in 1998, and 831,000 pounds in 1999.  Report at II-27, Table 10.

     97  Capital expenditures were $866,000 in 1995, $892,000 in 1996, $1,003,000 in 1997, $548,000 in 1998, and
$585,000 in 1999.  Report at II-33, Table 16.

     98  Report at II-29, II-33.

     99  R&D expenses were $146,000 in 1995, $75,000 in 1996, $56,000 in 1997, $38,000 in 1998, and $17,000 in
1999.  Report at II-33, Table 16.

to 3,459 in 1995, and a further decline to 2,941 in 1998.91   The data reflect a decline in reported employees
in 1996, an increase in 1997, and a decline in 1998, but these declines in 1996 and 1998 were smaller than
the declines in reported employees in 1994 and 1995 before imports had increased significantly.  However,
given the absence of any indication of significant unemployment or underemployment in the Commission’s
questionnaire data, we do not attach much weight to the NMFS data on employment.  Thus, we do not find
significant unemployment or underemployment within the domestic industry.

No indication of serious injury based on other relevant economic factors.  In evaluating the
question of serious injury, we have taken into account all relevant economic factors, including inventories,
productivity, levels of capital investment, and R&D expenses.  While some of these factors showed modest
declines, we do not find that they demonstrate serious injury.  

As noted earlier, over 70 percent of U.S. crabmeat production is of fresh crabmeat,92 and
producers do not maintain inventories of fresh crabmeat because of its perishable nature.93  U.S. producers
of pasteurized and frozen crabmeat did report a minor amount of inventories.94  The ratio of U.S.
producers’ inventories to production fluctuated within a narrow range between 8.2 percent in 1995 to 10.6
percent in 1998, declining slightly to 9.8 percent in 1999.95  U.S. producers’ inventories increased from
1995 to 1998, but declined by 9 percent in 1999, with an overall increase of 19.1 percent from 1995 to
1999.96  Based on the generally low level of crabmeat inventories during the period, we do not find that this
increase demonstrates serious injury, particularly given the decline in inventories in 1999. 

The crabmeat industry is a labor-intensive industry, not a capital-intensive industry, and industry
capital expenditures were not large during the period examined.  Capital expenditures declined during the
period examined from $866,000 in 1995 to $585,000 in 1999.97  The crabmeat industry is likewise not an
R&D intensive industry and only five domestic producers reported any R&D expenses during the reporting
period examined.98  R&D expenditures were likewise not large during the period examined, declining from
a high of $146,000 in 1995 to a low of $17,000 in 1999.99  Given the low levels of capital expenditures and
R&D expenditures at the beginning of the period examined, we do not attach much significance to the
declines in these indicators during the period, and do not find those declines to evidence serious injury. 

In sum, the evidence does not show “significant overall impairment” in the position of the domestic
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     100  19 U.S.C. § 2252(c)(1)(B).

     101  By volume, net sales were 6,419,460 pounds in 1995, 6,624,536 pounds in 1996, 6,862,998 pounds in 1997,
6,504,644 pounds in 1998, and 5,958,399 pounds in 1999.  Report at II-30, Table 12.

     102  By value, net sales were $62,047,000 in 1995, $65,297,000 in 1996, $68,249,000 in 1997, $64,543,000 in
1998 and $58,266,000 in 1999.  Report at II-30, Table 12.

     103  Report at II-26, Table 9.

     104  The domestic industry’s share of  U.S. consumption by volume was 73.2 percent in 1995, 65.2 percent in
1996, 54.9 percent in 1997, 41.5 percent in 1998, and 29.9 percent in 1999.  The domestic industry’s share of  U.S.
consumption by value was 77.2 percent in 1995, 73.9 percent in 1996, 60.9 percent in 1997, 46.3 percent in 1998,
and 32.1 percent in 1999.  Report at C-3, Table C-1.

industry.  As a result, and consistent with the overall record, we do not find that the industry is seriously
injured.

The Domestic Industry Is Not Threatened With Serious Injury

In considering whether the industry is threatened with serious injury, we considered all relevant
economic factors, including the statutory threat factors:  

(i) a decline in sales or market share, a higher and growing inventory (whether maintained by 
domestic producers, importers, wholesalers, or retailers), and a downward trend in production, 
profits, wages, productivity, or employment (or increasing underemployment) in the domestic 
industry,

(ii) the extent to which firms in the domestic industry are unable to generate adequate capital to 
finance the modernization of their domestic plants and equipment, or are unable to maintain 
existing levels of expenditures for research and development,  

(iii) the extent to which the United States market is the focal point for the diversion of exports of 
the article concerned by reason of restraints on exports of such article to, or on imports of such 
article into, third country markets.100 

No decline in sales sufficient to support a finding of threat of serious injury.  The domestic
industry experienced a decline in sales in the period examined.  Net sales declined by 7.2 percent in volume,
from 6,419,460 pounds in 1995 to 5,958,399 pounds in 1999,101 and by 6.1 percent in value, from
$62,047,000 in 1995 to $58,266,000 in 1999.102  However, the quantity of domestic shipments increased
by 2.5 percent from 8,277,000 pounds in 1995 to 8,481,000 pounds in 1999, and the value of domestic
shipments likewise increased by 0.9 percent from $72,679,000 to $73,350,000 in 1999.103  Given the
increase in domestic shipments, we do not find that the relatively modest decline in net sales supports a
finding of threat of serious injury.       

No decline in market share sufficient to support a finding of threat of serious injury.  It is
undisputed that the domestic industry experienced a large decline in market share.  Its share of U.S.
consumption by volume declined from 73.2 percent in 1995 to 29.9 percent in 1999, and its share of U.S.
consumption by value declined from 77.2 percent in 1995 to 32.1 percent in 1999.104  

However, the Commission record indicates that the decline in import market share occurred as
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     105  By volume, domestic apparent consumption was 11,313,000 pounds in 1995, 13,098,000 pounds in 1996,
16,431,000 pounds in 1997, 20,271,000 pounds in 1998, and 28,404,000 pounds in 1999.  By value, domestic
apparent consumption was $94,204,000 in 1995, $99,624,000 in 1996, $130,915,000 in 1997, $162,854,000 in
1998, and $228,762,000 in 1999.  Report at C-3, Table C-1.

     106  U.S. shipments of imports were 3,036,000 pounds in 1995, 4,559,000 pounds in 1996, 7,405,000 pounds in
1997, 11,850,000 pounds in 1998, and 19,923,000 pounds in 1999.  Report at C-5, Table C-1. 

     107  Report at II-25, Table 8; II-26, Table 9; and II-30, Table 12.

     108  The ratio of U.S. producers’ end-of-period inventories to production was 8.2 percent in 1995, 9.6 percent in
1995, 9.0 percent in 1997, 10.6 percent in 1998, and 9.8 percent in 1999.  Report at II-27, Table 10.

     109  U.S. producers’ end-of-period inventories were 698,000 pounds in 1995, 841,000 pounds in 1996, 827,000
pounds in 1997, 911,000 pounds in 1998, and 831,000 pounds in 1999.  Report at II-27, Table 10.

     110  U.S. importers’ end-of-period inventories were 237,000 pounds in 1995, 694,000 pounds in 1996, 1,555,000
pounds in 1997, 3,588,000 pounds in 1998, and 4,594,000 pounds in 1999.  Report at II-43, Table 25.  However,
these figures are probably significantly overstated due to Phillips Foods’ inclusion of product in transit on the
ocean as U.S. inventory in its questionnaire response.  See Report at II-44. 

domestic demand dramatically increased, and that the surge in imports largely supplied that increased
demand, rather than significantly affecting domestic production, shipments, or sales.  Domestic apparent 
consumption increased by 151.1 percent in volume from 11,313,000 pounds in 1995 to 28,404,000 pounds
in 1999, and by 142.8 percent in value, from $94,204,000 in 1995 to $228,762,000 in 1999.105  U.S.
shipments of imports increased by 556.2 percent from 3,036,000 pounds in 1995 to 19,923,000 pounds in
1999.106  Thus, import shipments increased by 16.9 million pounds, while domestic consumption increased
by 17.1 million pounds, demonstrating that the increase in import shipments went to supply increased U.S.
demand. 

As noted earlier, from 1995 to 1999, domestic production declined slightly by 0.8 percent (65,000
pounds), the quantity of domestic shipments increased by 2.5 percent (204,000 pounds), and net sales
declined by 7.2 percent (461,000 pounds).107   These modest changes, including an increase in domestic
shipments, confirm that the large increase in imports did not significantly affect domestic production,
shipments, or sales, but rather went to supply the equally large increase in U.S. demand.  Accordingly,
since we find that increased imports effectively expanded the U.S. market rather than supplanting domestic
production, we find that the decline in the domestic industry’s market share does not support a finding of
threat of serious injury,

No higher and growing inventory sufficient to support a finding of threat of serious injury.  As
noted earlier, U.S. producers do not maintain inventories on fresh crabmeat, but only of pasteurized and
frozen crabmeat, which comprise a relatively small percentage of their production.   The ratio of
inventories to production fluctuated within a narrow range between 8.2 percent in 1995 to 10.6 percent in
1998, declining slightly to 9.8 percent in 1999.108  Inventories increased from 1995 to 1998, but declined by
9 percent in 1999, with an overall increase of 19.1 percent from 1995 to 1999.109  We find that this increase
in domestic producers’ inventories does not support a threat finding, given the generally low levels of
inventories, the relatively stable ratio of inventories to production, and the decline in inventories in 1999.  

There was a very large increase in U.S. importers’ end-of-period inventories from 237,000 pounds
in 1995 to 4,594,000 pounds in 1999.110  However, this 4.3 million pound increase in importers’ inventories
is much less significant when set against the much larger increases of 16.9 million pounds in import
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     111  The ratio of importers’ inventories to imports was 7.5 percent in 1995, 13.8 percent in 1996, 18.8 percent in
1997, 25.7 percent in 1998, and 22.0 percent in 1999. Report at II-43, Table 25.  As noted earlier, these ratios are
somewhat overstated given the overstatement of Phillips Foods’ inventories because of the inclusion of product in
transit on the ocean.  See Report at II-44.

     112  Report at II-44; Tr. at 191-192 (Sneed).  Phillips Foods reported that its inventory of crabmeat located in its
U.S. warehouses declined by 67 percent from *** pounds on December 31,1999 to *** pounds on May 31, 2000. 
Coalition Respondents’ Posthearing Brief at 28 and Exh. 13.  

     113  Coalition Respondents’ Posthearing Brief, Part B, at 2 (summarizing questionnaire responses). 

     114  Tr. at 176 (Coffman); 219-220 (Hoppenjans); Coalition Respondents’ Posthearing Brief, Part B, at 2-3.

     115  Report at II-28, Table 11.

     116  Report at II-25, Table 8, and II-28, Table 11.

shipments and 17.1 million pounds in domestic consumption in the same period.111  
Moreover, despite the seemingly high level of importer inventories, there is evidence of domestic

crabmeat supply shortages in the United States, particularly with respect to pasteurized crabmeat.  Phillips
Foods, the largest volume importer of crabmeat, stated that it is currently desperately short of product and
cannot fill all customer orders, that its inventories have declined substantially from December 1999 to May
2000, and that as soon it receives shipments of imported crabmeat, it ships the crabmeat to its customers.112 
Thus, such importer inventories are designated for existing customer orders, and do not constitute an
overhang on the market.  Domestic producers have also experienced product shortages, and have purchased
crabmeat from other sources, including imported crabmeat, to fill customer orders.113  Purchasers such as
food service distributors and wholesalers reported that they have experienced crabmeat product shortages
or have been placed on allocation, and are unable to purchase all the crabmeat they require.114  Thus, we
find that the level of U.S. importers’ inventories does not support a finding of threat of serious injury. 
Similarly, given the rapidly increasing demand in the United States for crabmeat, and the current product
shortages, we do not find that projections of future increases in shipment by importers and foreign
producers support a finding of threat of serious injury.  

No indication of a threat of serious injury based on trends in other statutory factors. We have
examined the trends in all other relevant factors, and found that in none of these factors do the trends
demonstrate threat of serious injury.  All of the relevant indicators with respect to employment and wages
increased during the period examined.  There were increases in the numbers of production and related
workers, in the number of hours worked, in total wages paid, and in average hourly wages.  Moreover,
average hourly wages increased every year during the period, and, except for declines in 1998, the number
of PRWs, the number of hours worked and total wages paid also increased each year, including increases in
1999.  Both hourly wages and the total wages paid were at their highest levels in the period examined in
1999.115  Thus, trends in the employment and wages indicators do not support a finding that the industry is
threatened with serious injury. 

While there were slight declines in other factors during the period examined, these declines are
insufficient to establish threat of serious injury.  For example, industry production declined by 0.8 percent
from 1995 to 1999, and industry productivity declined somewhat from 3.3 pounds per hour in 1995 to 2.8
pounds per hour in 1999.116  

With respect to profitability, the domestic industry as a whole reported positive operating income
in each of the five years of the period examined.  Overall, operating income declined by 14.5 percent from
1995 to 1999, and the ratio of operating income to net sales declined from 4.6 percent in 1995 to 4.2
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     117  Report at II-30, Table 12.

     118  Report at II-30, Table 12.

     119  Domestic production declined by 6.3 percent in 1998 and by 1.6 percent in 1999, while productivity
declined by 0.6 percent in 1998 and by 4.7 percent in 1999.  Employment declined by 7.6 percent in 1998, but then
increased by 2.1 percent in 1999.  Wages paid declined by 1.3 percent in 1998, but then increased by 4.5 percent in
1999.  Report at C-5, Table C-1.

     120  Report at II-33, Table 16.

     121  Report at II-33.

     122  Report at II-33, Table 16.

     123  Report at II-34.

percent in 1999.117  These overall declines are not sufficient to demonstrate threat of serious injury.  
 Operating income increased from 1995 to 1996, and then declined by 6.7 percent in 1997, by 24.8

percent in 1998, and by 25.2 percent in 1999.118  While the declines in operating income in 1998 and 1999
are much steeper than the overall decline during the period examined, we find that they are not sufficient to
establish threat of serious injury, given that trends in production and productivity in 1998 and 1999 showed
much more modest declines, and employment and wages paid both increased in 1999.119  Thus, the trends in
1998 and 1999 do not support a finding of threat of serious injury.     

No evidence of inability to generate adequate capital or maintain R&D expenditures.  As noted
earlier, the crabmeat industry is a labor-intensive industry, not a capital-intensive industry, and industry
capital expenditures were not large during the period examined.  Capital expenditures declined during the
period examined from $866,000 in 1995 to $585,000 in 1999.120  The crabmeat industry is likewise not an
R&D-intensive industry, and only five domestic producers reported any R&D expenses during the
reporting period examined.121  Overall R&D expenditures were likewise not large during the period
examined, declining from a high of $146,000 in 1995 to a low of $17,000 in 1999.122  Given the low levels
of capital expenditures and R&D expenditures at the beginning of the period examined, we do not attach
much significance to the declines in these indicators during the period, and do not find those declines to
evidence serious injury. 

No indication that U.S. market is the focal point for diverted exports.  Finally, we do not find
evidence that the U.S. market is the focal point for diversion of exports by reason of restraints on exports to
or imports in third country markets.  There is no allegation or evidence of diversion of exports to the United
States, given that the United States has been the primary market for crabmeat produced by foreign
producers throughout the period examined.  Over 97 percent of all shipments by foreign crabmeat
producers were exports to the United States during the period examined.123  Petitioners have cited no
restraints on exports or imports in any third country markets, and we have no evidence in the record of any
such restraints.  Based on the foregoing discussion, we conclude that the domestic industry is not threatened
with serious injury.

SUBSTANTIAL CAUSE OF SERIOUS INJURY

Because we have found that the domestic industry producing crabmeat from swimming crabs is not
seriously injured or threatened with serious injury, we do not make any findings as to whether increased
imports are an important cause of any such injury, or the threat thereof, to the domestic industry, nor as to
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     124  Report at C-3 to C-5, Table C-1.

     125  Tr. at 156, 160 (S. Phillips); 178, 220-221 (Hoppenjans); 186-188, 232-233 (Sneed);  Coalition
Respondents’ Prehearing Brief, Exh. 18. 

     126  Report at II-47; Tr. at 187 (Sneed).

     127  Petitioner contended that there are no significant technical, financial or operational barriers to U.S.
processors producing pasteurized crabmeat.  Petitioner stated the total cost of setting up a plant for pasteurization
is less than $20,000, which is not expensive, even for a small, family-owned crabmeat processor.  Petitioner’s
Posthearing Brief at Q-6 to Q-7.

     128  Report at II-44.

     129  Report at II-49 to II-51, Table 29. 

     130  Report at II-49.

     131  Report at II-16, II-49.

whether any other cause is a greater cause of such injury to the domestic industry than is increased imports. 
We do, however, address some of the issues and arguments relating to causation, since they are pertinent to
our finding that the domestic industry is not seriously injured or threatened with serious injury by reason of
imports of crabmeat from swimming crabs.  We note that the record shows that many of the domestic
industry’s present difficulties are unrelated to imports.

As noted earlier, the surge in pasteurized imports corresponds to a huge increase in U.S. demand
for crabmeat.  As noted earlier, U.S. crabmeat import shipments increased by 16.9 million pounds from
1995 to 1999, while U.S. apparent consumption of crabmeat increased by 17.1 million pounds.124  Much of
this increase is attributable to growth in demand for crabmeat in new geographical markets in the United
States (such as in the Midwest and West) and for different crabmeat-derived products (such as crab cakes,
crab soup, and other value-added products).125  Recent restaurant industry trade journal surveys show crab
cakes moving onto the list of the top 10 appetizers for the first time.126   

Ordinarily, a huge increase in U.S. demand for crabmeat would be expected to provide the
domestic industry with a significant opportunity to increase its production and sales.127  The domestic
industry’s ability to take advantage of the large growth in U.S. demand for crabmeat depends in large part
on (1) its level of production of pasteurized crabmeat; and (2) the availability of live crabs for
processing.128  

The vast majority of domestic crabmeat production is fresh, while the vast majority of crabmeat
imports are pasteurized.  Domestic producers reported that 71.2 percent of their 1999 shipments were
fresh, and only 14.9 percent were pasteurized.  However, only 13.6 percent of imported shipments were
fresh and 76.3 percent were pasteurized.129  Furthermore, purchasers reported that 89 percent of their
purchases of domestic crabmeat were of fresh product, while 85 percent of their purchases of imported
crabmeat were of pasteurized product.130  The large increase in imports, particularly in 1998 and 1999,
came primarily from imports of pasteurized crabmeat from Asia (principally from Indonesia, Thailand, and
the Philippines).131

Due to its perishable nature, fresh crabmeat has always been a product available in limited seasons 
(particularly in summer and fall) and in limited regions (particularly the mid-Atlantic Coast and Gulf
Coast) in the United States.  Many purchasers believe that the taste of fresh crabmeat is superior to the
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     132  Report at II-11, II-51.

     133  Tr. at 36-37 (Bufano); 72-73 (Johnson); 193 (S. Phillips).

     134  As noted earlier, pasteurized crabmeat has a shelf life of a year or more, while fresh crabmeat has an
average shelf life of 7 to 10 days.  Report at II-10 to II-11.

     135  Tr. at 172-175 (Coffman); 178, 220 (Hoppenjans); 196-197 (S. Phillips); 233 (Sneed).  In order for
pasteurized crabmeat in airtight containers to retain its long shelf life, the containers must remain chilled, and thus
are typically displayed on a bed of ice in a retail outlet.  Report at II-10. 

     136  Tr. at 174-175 (Coffman); 182-184 (Catanzaro).

     137  Tr. at 178-179 (Hoppenjans); 187-188 (Sneed); 236 (S. Phillips); Report at II-10 to II-11.

     138  Tr. at 167-171 (Byrd); 173-176 (Coffman); 178-180 (Hoppenjans); 182-183 (Catanzaro); 185-187 (Sneed);
Report at II-10 to II-11, II-48 to II-50.

     139  See Tr. at 182 (Cantazaro).

     140  Report at II-58.

     141  Report at Tables G-1, G-2; see Coalition Respondents’ Posthearing Brief at 27.

taste of pasteurized crabmeat.132  Thus, fresh crabmeat still retains an advantage over pasteurized crabmeat
in many traditional seasonal and regional markets in the United States, where taste is a principal criterion
for purchasers.133     

However, since pasteurized crabmeat has a much longer shelf life than perishable fresh crabmeat,
pasteurized crabmeat is preferred for uses requiring a long shelf life.134  Thus, pasteurized crabmeat is
preferred by purchasers such as large food service distributors, and national restaurant and grocery chains,
which require a reliable year round supply of crabmeat with a long shelf life that can be shipped long
distances and be put on retail shelves without risk of spoilage.135  Fresh crabmeat does not meet these
purchasers’ requirements, because of its perishable quality, its limited seasonal availability, and the large
fluctuations in its price due to its limited availability.136  Pasteurized crabmeat can be used in many value-
added products such as crab cakes, crab imperial, crab soup, and in the rapidly growing market for
convenience foods, in which differences in taste between fresh and pasteurized crabmeat become much less
distinguishable.137  Furthermore, U.S. importers such as Phillips Foods and Byrd International, Inc. market
pasteurized imported crabmeat as a premium product, emphasizing not only its longer shelf life, but also its
shell-free content, consistent grading, and packaging in clear plastic containers, which many purchasers
find provide significant advantages over domestic fresh crabmeat.138     Given these significant
differences, and the different markets served by fresh and pasteurized crabmeat, the record shows that
competition in the United States between domestic fresh crabmeat and imported pasteurized crabmeat is
limited.139  Moreover, the Commission’s pricing data reflect attenuated competition between the pasteurized
imports from Asia and domestic crabmeat, whether fresh or pasteurized.  The Commission’s pricing data
for Products 1 and 3 show that in a majority of cases the price of imported pasteurized crabmeat from Asia
oversold domestic pasteurized crabmeat in 1998 and 1999, when the increase in import volumes was
greatest.140  In addition, the trends in price of imported pasteurized backfin from Asia (Product 1) were
very different from those for the price of domestic fresh backfin (Product 2).141          

With regard to live crabs, the domestic industry faces two significant supply difficulties, both
essentially unrelated to imports:  a relatively flat trend in the harvests of live crabs, and a significant decline
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     142  NMFS data show blue crab landings of 222,708,000 pounds in 1990; 228,214,000 pounds in 1991;
196,236,000 pounds in 1992; 252,746,000 pounds in 1993; 217,946,000 pounds in 1994; 208,105,000 pounds in
1995; 224,500,000 pounds in 1996; 227,335,000 pounds in 1997; and 217,505,000 pounds in 1998.  Report at II-
45, Table 26. 

     143  Tr. at 109 (Brooks); Petitioner’s Posthearing Brief at 47.

     144  Tr. at 161, 208 (S. Phillips); 164 (Strand); Coalition Respondents’ Prehearing Brief, Exh. 4(A) at 369.  The
domestic harvests of live crabs has also been adversely affected by weather conditions, such as hurricanes, and by
environmental problems, such as parasites.  See Tr. at 30 (Johnson); Coalition Respondents’ Prehearing Brief,
Exhs. 6(A), 6(J), 6(K).

     145  Tr. at 163-164 (Strand).  We make no finding on this issue.

     146  Tr. at 133-134; 161 (S. Phillips); 164 (Strand); Coalition Respondents’ Prehearing Brief, Exh. 4(E) at 400.

     147  See, e.g., Coalition Respondents’ Prehearing Brief, Exhs. 6(L), 6(M), 6(N), 6(O), 6(P), 6(Q); Report at II-11
to II-13.

     148  Report at II-9; Tr. at 112 (Rich).

     149  NMFS data suggest that the percentage of crabmeat processed was 64 percent in 1990; 85 percent in 1991;
59 percent in 1992; 51 percent in 1993; 61 percent in 1994; 48 percent in 1995; 42 percent in 1996; 39 percent in
1997; and 33 percent in 1998.  Report at II-45, Table 26.  The NMFS data show that the decline in this percentage
predates the surge in imports in 1998 and 1999.     

in the percentage of live crabs going for processing.  While demand for crabmeat has been dramatically
increasing, the supply of live swimming crabs has been relatively stable, declining slightly over the last
eight years, leaving the domestic industry with a limited ability to expand production to take advantage of
the increased demand.  NMFS data show live blue crab landings declining from 222,708,000 pounds in
1990 to 217,946,000 pounds in 1994 to 217,505,000 pounds in 1998.142  Petitioner acknowledges a decline
in landings and a current scarcity of crabs in the Chesapeake Bay area.143 

Moreover, there is evidence that the relatively stable overall catch has been achieved only by the
watermen expending a great deal more effort, with possible adverse consequences to the long term viability
of blue crab stocks.  Evidence in the record shows that the watermen’s catch per unit effort has declined
significantly during the past decade.144  The Coalition respondents presented evidence that the blue crab has
reached its limits of production, and that greater harvests are not possible under current conditions.145 
There is evidence that the average size of live crabs harvested has been declining in recent years.146  A
number of states, including Maryland, Virginia, and North Carolina, have imposed regulations limiting the
efforts by watermen to harvest live crabs.147   While lower crab harvests in areas such as the Chesapeake
Bay may be offset in particular years by increased harvests elsewhere in the United States, it is clear that
the ability of the domestic industry to expand production of crabmeat to meet increased demand is
significantly constrained by the flat or slightly declining live crab harvests.

Another source of the domestic industry’s difficulties is the increasing diversion of live crabs from
the picking crab market for the processing of crabmeat to the live bushel crab market, which involves no
commercial processing.  In general, the percentage of crabs sold into the bushel market varies with the
seasons, with the largest demand for bushel crabs in the summer, although Louisiana has a year round
bushel market.148  NMFS data suggest that the percentage of crabmeat processed has declined from 64
percent in 1990 to 61 percent in 1994 to 33 percent in 1998.149  Not only has there been a increasing
percentage going to the bushel market without processing, but the largest crabs with the most meat have
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     150  Consumers in the bushel market prefer the large male crabs (jimmys) which contain the most meat, while
female crabs (sooks) and small male crabs are sold into the picking market.  Report at II-9.

     151  Tr. at 115 (Rich), 116 (Gault).

     152  Tr. at 115, 133 (Rich); 133-134; Coalition Respondents’ Prehearing Brief, Exh 6(R) at 2.

     153  We make no findings as to whether the domestic industry’s operating costs have increased as a result of
increased labor costs, increased raw material costs, or compliance with governmental regulations such as the
Hazard Analysis Critical Control Point Program, nor as to the extent to which any such increased operating costs
are a cause of the domestic industry’s difficulties.

also been going to the bushel market, leaving crabmeat processors with not only fewer crabs to process, but
also smaller crabs with less meat to pick.150  Watermen generally receive a higher price for their crabs in
the bushel market than they do in the picking crab market, and regard the bushel market as the high end
market.151  Thus, crabmeat processors have faced increasing competition with the bushel market.  As the
percentage of crabs going into the bushel market has increased in recent years, crabmeat processors have
complained that they have been left with the leftover crabs, which are smaller, contain less meat, and are of
inferior quality.152  Accordingly, the ability of the domestic industry to expand production of crabmeat to
meet the increase in demand is also limited by the declining percentage of high quality crabs that go to the
picking crab market for processing.153   

Thus, given the supply difficulties surrounding live crabs, and the limited competition from imports
due to the domestic industry’s focus on fresh crabmeat, we believe the record demonstrates that increased
imports of crabmeat are not the principal cause of the domestic industry’s present difficulties.      

  CONCLUSION

For the reasons stated herein, we find that the domestic industry is not seriously injured or
threatened with serious injury.
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     154   I note that I did rely upon the NMFS data regarding live crab landings.  Importantly, the NMFS live crab
landings data were based upon mandatory reporting whereas the NMFS crabmeat production data were based upon
voluntary reporting.  As discussed in detail below, I find, in this investigation, inherent problems with the
voluntarily reported NMFS data and therefore elect not to rely upon such data.  Conversely, there is no record
evidence which calls into question the NMFS data based upon mandatory reporting.  Accordingly, I find the data
based upon mandatory reporting requirements probative.

     155   Crabs sold into the bushel market for eventual sale to the final end-user/consumer, generally as steamed
crabs in restaurants, are known as bushel crabs.  In contrast, crabs sold for use in the production of processed
crabmeat are known as picking crabs.

     156   Section 202(c)(6)(B).

SEPARATE VIEWS OF COMMISSIONER LYNN M. BRAGG

Crabmeat from Swimming Crabs
Inv. No. TA-201-71

For the reasons set forth below, I determine that increased subject imports are not a substantial
cause of serious injury or the threat of serious injury to the domestic industry producing crabmeat from
swimming crabs (“crabmeat”).

I join all of my colleagues with respect to our discussion of what constitutes the domestic like
product, the domestic industry, and increased imports.  Although I concur with certain of my colleagues in
determining that increased imports are neither a substantial cause of serious injury nor a substantial cause
of the threat of serious injury to the domestic industry, the basis for my determination differs somewhat,
particularly with regard to my decision not to rely upon crabmeat production data obtained from the
National Marine Fisheries Service (“NMFS”).154  I therefore find it necessary to issue these separate views. 
As discussed below, my analysis is based upon the extensive data set received from domestic industry
questionnaire responses, which I find to be a reliable and probative indicator of the experience of the
domestic industry over the period of investigation (“POI”).

While at first glance it may appear that domestic crabmeat producers are injured by the evident and
considerable increase in the volume of crabmeat imports over the POI, close scrutiny of the record indicates
that domestic producers are not seriously injured or threatened with serious injury.  I recognize that over
the POI the domestic industry lost U.S. market share and was not able to improve its operating
performance in a growing market.  However, the record indicates that the domestic industry was
constrained in its ability to take advantage of increased U.S. crabmeat consumption by factors entirely
unrelated to subject imports, factors which include:  (1) increased demand for higher-value bushel crabs,
resulting in a reduction in the size of crabs available for picking which then leads to smaller grade yields,
particularly in the higher-value grade categories jumbo lump and backfin, increased costs to obtain those
smaller grade yields, and decreased productivity;155 and (2) static or declining domestic live crab harvests. 
As I elaborate upon below, the record also indicates that the single most important limitation on the
domestic industry’s profitability over the POI was increased demand for bushel crabs.

No Serious Injury or Threat of Serious Injury

Statutory framework.  Having joined in the Commission’s finding of increased imports, I now turn
to the second of the three statutory criteria:  that is, whether the domestic industry is seriously injured or
threatened with serious injury.  The term “serious injury” is defined in the statute to mean “a significant
overall impairment in the position of a domestic industry,”156 and the term “threat of serious injury” is
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     157   Section 202(c)(6)(D).  This definition is also consistent with the legislative history, which defines a “threat”
of serious injury to exist “when serious injury, although not yet existing, is clearly imminent if imports [sic] trends
continued unabated.”  Trade Reform Act of 1974, Report of the Committee on Finance . . . on H.R. 10710, S. Rep.
93-1298, 93d Cong., 2d Sess. (1974), at 121.

     158   The statute further provides that the term “significant idling of productive facilities” includes the closing of
plants or the underutilization of production capacity.

     159   Section 202(c)(1).

     160   Section 202(c)(3).

     161   Commission Report (“Report”) at II-10.

defined to mean “serious injury that is clearly imminent.”157

The statute sets out certain economic factors that must be taken into account.  With respect to
serious injury, these factors are:  (1) the significant idling of productive facilities in the domestic
industry;158 (2) the inability of a significant number of firms to carry out domestic production operations at
a reasonable level of profit; and (3) significant unemployment or underemployment within the domestic
industry.

With respect to threat of serious injury, these factors are:  (1) a decline in sales or market share, a
higher and growing inventory (whether maintained by domestic producers, importers, wholesalers, or
retailers), and a downward trend in production, profits, wages, productivity, or employment (or increasing
underemployment) in the domestic industry; (2) the extent to which firms in the domestic industry are
unable to generate adequate capital to finance the modernization of their domestic plants and equipment, or
are unable to maintain existing levels of expenditures for research and development; and (3) the extent to
which the United States market is the focal point for the diversion of exports of the article concerned by
reason of restraints on exports of such article to, or on imports of such article into, third country
markets.159  These factors are not exclusive; the statute instead directs consideration of all economic factors
that are found to be relevant, including the listed factors.  Also, the statute directs that the presence or
absence of any of these factors shall not be considered “necessarily dispositive.”160

The Commission has developed no set formula for determining whether an industry is seriously
injured or threatened with serious injury, but instead has examined the relevant facts in the record of each
investigation and made its determination on the basis of the totality of these facts.

- Data relied upon in reaching my determination

As a starting point in my analysis, and as noted above, I have elected not to rely upon the domestic
crabmeat production data obtained from NMFS.  Instead, I have based my determination on the extensive
data received from questionnaire responses, upon finding the questionnaire data set a reliable and probative
indicator of the experience of the domestic industry over the POI.

I again point out that the NMFS domestic crabmeat production data are based on a voluntary
survey.  The reliability of such data is therefore closely linked to the level of participation by domestic
processors.  Importantly, it is evident that domestic processors’ cooperation with the NMFS survey has
declined over time.161  This conclusion is supported by comparing the NMFS data to domestic producers’
responses to the Commission’s questionnaires in this investigation.

The NMFS data indicate that both the number of domestic producers and domestic production
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     162   Report at II-13.  

     163   Hearing Transcript (“Tr.”) at 17-18 (Gault); Tr. at 20 (Purvis).

     164   Report at II-25.  For example, questionnaire data indicate that domestic production capacity increased from
approximately 11.67 million pounds in 1995 to 13.49 million pounds in 1999, an increase of over 15 percent.  Id.

     165   Table 1, Report at II-15.  Importantly, more than one third of the original petitioners in this investigation
were comprised of Maryland processors.  In addition, Maryland crabmeat processors account for over *** percent
of the questionnaire responses received by the Commission in this investigation.  Accordingly, I find the
discrepancies between the NMFS data and the data received from Maryland questionnaire responses to be of
particular significance.    

     166   Table 1, Report at II-15.

     167   Domestic Producers’ Questionnaire Responses.

     168   As noted, I do rely upon the NMFS live crab landings data for the reasons stated previously.  See supra n.1.

     169   Report at II-23.     

declined considerably over the POI.162  This would appear to be supported by additional record evidence
which indicates that some domestic producers closed their facilities over the POI.163  However,
questionnaire responses indicate that domestic production remained relatively stable over the POI while
domestic capacity actually increased.164  The questionnaire data thus suggest that although there were plant
closures over the POI, such closings were in part the result of increased consolidation within the industry
and are not indicative of a general downward trend in the health of the domestic industry. 

More specifically, in 1995, NMFS received survey responses from 24 Maryland processors, but
received only 16 responses from Maryland processors in 1998.165  Based upon that data set alone, it would
appear that from 1995 to 1998 the total number of Maryland crabmeat processors declined.  However, the
Commission received questionnaire responses from 29 Maryland crabmeat processors, of which 20
provided useable data.  The questionnaire data thus indicate that there were considerably more Maryland
crabmeat processors in 1998 than the number accounted for in the NMFS data.

In addition, the NMFS data indicate that in 1998 Maryland crabmeat production totaled
approximately 1 million pounds.166  However, the reliability of the NMFS data set is again called into
question by questionnaire responses which indicate that Maryland crabmeat production was at least ***
million pounds in 1998.167  Actual production was likely even higher considering that additional responding
producers from Maryland did not provide useable data.

Based upon all of the foregoing, I conclude that the NMFS crabmeat production data set is not a
sufficiently reliable indicator of the experience of the domestic industry over the POI.  Accordingly, I
exclude the NMFS crabmeat production data from my analysis and rely primarily upon the extensive
domestic industry data received from questionnaire responses.168

- Overview of the domestic crabmeat industry & relevant conditions of competition

Over the POI (1995-1999), annual U.S. crabmeat consumption increased from 11.3 million pounds
to 28.4 million pounds.169  During this period, U.S. producers’ production and shipments remained constant
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     170   Table C-1, Report at C-3-C-5.  U.S. crabmeat production was 8,547,000 pounds in 1995 and 8,482,000
pounds in 1999.  Table C-1, Report at C-5.

     171   Table C-1, Report at C-3.

     172   Table C-1, Report at C-3.  

     173   Report at II-50.

     174   Table 29, Report at II-51.  Domestic producers report that in 1999 71.2 percent of their shipments was of
fresh crabmeat, 14.9 percent was pasteurized, and 13.9 percent was frozen.  Id.

     175   Report at II-10-II-11; Report at II-52; Tr. at 196-197 (Phillips); Tr. at 199-200 (Byrd).

     176   Tr. at 113 (Brooks).

     177   Tr. at 133 (Rich and Johnson).

     178   Tr. at 133 (Rich).

     179   Tr. at 133 (Rich); Table C-1, Report at C-5.  Domestic unit labor costs increased from $1.88 per pound in
1995 to $2.46 per pound in 1999, an increase of over 30 percent.  Table C-1, Report at C-5.  Tr. at 133 (Johnson). 
Domestic producers acknowledge that smaller crabs result in smaller crabmeat grade yields.  Tr. at 133 (Rich).   

     180   Tr. at 130 (Reilly).

     181   Posthearing Brief of the Coalition for Free Trade of Crabmeat at Exhibits 1-5.

while the volume of crabmeat imports surged.170  As a result, U.S. producers’ market share decreased from
73.2 percent in 1995 to 29.9 percent in 1999, while subject imports’ market share increased from 26.8
percent in 1995 to 70.1 percent in 1999.171

Primary sources of subject imports include, in order of 1999 U.S. market share, Indonesia (***
percent), Thailand (*** percent), Mexico (*** percent), Venezuela (*** percent), China (*** percent), and
the Philippines (*** percent).172  Nearly all crabmeat production in these countries is exported to the United
States.

The record also indicates that the overwhelming majority of subject imports were of pasteurized
crabmeat, particularly with respect to the larger volume crabmeat exporting countries, including Indonesia
and Thailand.173  In contrast, domestic producers primarily focus on the production of fresh crabmeat.174 
This is an important distinction because the increased demand for crabmeat in the United States appears to
be primarily related to the increased availability of pasteurized crabmeat.  Several large volume food
distributors and purchasers indicated that the relatively long shelf life of pasteurized crabmeat, one year or
more if chilled, versus fresh crabmeat’s average shelf life of 7 to 10 days, has led to increased demand for
pasteurized crabmeat and static demand for fresh crabmeat.175

In addition, and most importantly, domestic demand for higher-value bushel crabs increased over
the POI,176 resulting in a reduction in the size of live crabs available for picking.177  The reduction in the
size of picking crabs resulted in a concomitant decline in the size of domestic producers’ crabmeat grade
yields,178 as well as increased costs to obtain those smaller grade yields179 and decreased productivity.180 
The record further indicates that live crab harvests appear to have reached their peak in the United
States.181
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     182   Tr. at 17-18 (Gault); Tr. at 20 (Purvis).

     183   I note that petitioners argue that the Commission’s questionnaire data reflect a survivor bias, and therefore,
such data do not reflect the condition of those firms that exited the industry over the POI.  I find, however, that the
only record evidence which may support this contention is the NMFS crabmeat production data.  And as a result of
my decision not to rely upon the NMFS crabmeat production data, as discussed earlier, I find no record evidence
which supports petitioners’ survivor bias contention.  I therefore conclude that the questionnaire data set is a
sufficiently reliable and probative indicator of the condition of the domestic industry over the POI.  Accordingly, I
reject petitioners’ claim that the Commission’s data reflect a survivor bias.

     184   Table C-1, Report at C-5.

     185   Table C-1, Report at C-5.

     186   Table 14, Report at II-31.

     187   Table C-1, Report at C-6.  I note that some fluctuations in industry profits would not be unexpected over the
POI considering the fluctuations in live crab harvests over the same period. 

     188   Table C-1, Report at C-4.

     189   Table C-1, Report at C-5.

- The domestic industry is not seriously injured

The record does not show significant idling of productive facilities in the domestic industry.  The
questionnaire data indicate that although there were plant closures over the POI,182 such closings were in
part the result of increased consolidation within the industry and are not indicative of a general downward
trend in the health of the domestic industry.183  Moreover, the record indicates that over the POI, domestic
producers’ production capacity actually increased from 11.67 million pounds in 1995 to 13.49 million
pounds in 1999.184  In addition, the record indicates that while domestic capacity utilization decreased by
10.2 percent over the POI, total production in 1999 was virtually unchanged from 1995, declining by only
65,000 pounds over the POI.185

With respect to the number of domestic firms able to carry out domestic production operations at a
reasonable level of profit, the record indicates that approximately 37 percent of domestic firms reporting
operating performance indicated that they sustained operating losses in 1999.186  However, the percentage
of domestic firms reporting losses in 1999 is not substantially different from the percentage of firms
reporting operating performance at the beginning of the period of investigation, in 1995, when
approximately 30 percent of domestic firms reporting operating performance indicated that they had
sustained operating losses.  In addition, domestic operating margins were 4.6 percent in 1995; 7.2 percent
in 1996; 6.4 percent in 1997; 5.1 percent in 1998; and 4.2 percent in 1999.187  Thus, over the course of the
POI, operating margins decreased by only 0.4 percent.  Importantly, the relative stability of operating
margins coincided with steadily increasing unit labor costs, which increased from $1.88 per pound in 1995
to $2.46 per pound in 1999.188  The record therefore does not evidence an inability of a significant number
of firms to carry out domestic production at a reasonable level of profit.

With respect to significant unemployment or underemployment within the domestic industry, the
record indicates that employment increased by 6.8 percent over the POI, from 2,236 production and related
workers (“PRWs”) in 1995 to 2,388 PRWs in 1999.189  In addition, hours worked increased by 14.6

Acer123
Text Box
277



     190   Table C-1, Report at C-5.

     191   As discussed in the following causation analysis, it is apparent that the domestic industry’s ability to take
advantage of growing U.S. apparent consumption is limited by several factors entirely unrelated to increased
imports, chief of which is the domestic industry’s inability to supply growing demand for pasteurized crabmeat.

     192   Table C-1, Report at C-5.  I note that fluctuations in yearly live crab harvests over the POI would be
expected to lead to some fluctuations in domestic crabmeat production during the same period.

     193   Table C-1, Report at C-5.

     194   Table C-1, Report at C-5.

     195   Table C-1, Report at C-5.  The ratios of importers’ inventories to U.S. shipments were 7.8 percent in 1995,
15.2 percent in 1996, 21.0 percent in 1997, 30.3 percent in 1998, and 23.1 percent in 1999.  Report at II-43.

percent and wages paid increased by 27.5 percent190  It is therefore apparent that there is no significant
unemployment or underemployment within this industry.

Finally, there is no additional record evidence which indicates that the domestic industry is
seriously injured as a result of any other relevant economic factors.  Accordingly, and based upon all of the
foregoing, I find that the domestic crabmeat industry is not seriously injured.

- The domestic industry is not threatened with serious injury

Examination of the statutory threat factors indicates that the domestic industry is not threatened
with serious injury.  Over the POI, domestic crabmeat production capacity, shipments, and wages and
employment all increased.  Domestic producers have not faced an appreciable growth in inventories and did
not face measurable downward trends in production during a period of sharp growth in the volume of
crabmeat imports.  And although domestic industry profits declined slightly over the POI, the decline, at
0.4 percent, was not significant and in fact profitability remained relatively stable notwithstanding
increased labor costs and declining productivity.  I therefore find that the domestic industry is neither
vulnerable nor threatened with serious injury.

First, with regard to market share, over the POI, the domestic producers’ share of U.S. apparent
consumption declined.  This occurred even as domestic production capacity increased over the POI.  In
sum, the domestic producers failed to garner a share of the increasing domestic demand for crabmeat.191 
However, because domestic producers do not have the ability to take advantage of increasing domestic
consumption, these market share trends do not support a threat of serious injury finding.

Second, with regard to domestic producers’ U.S. shipments, the record indicates that domestic
shipments were approximately 8.28 million pounds in 1995; 8.54 million pounds in 1996; 9.03 million
pounds in 1997; 8.42 million pounds in 1998; and 8.48 million pounds in 1999.192  These relatively flat
shipment trends do not support a threat of serious injury finding.

Third, with regard to inventories, domestic producers’ end of period inventories increased by 19.1
percent over the POI.193  However, the ratio of inventories to shipments increased by only 1.4 percent
during the same period.194  The record thus indicates that there was no meaningful imbalance between
domestic production and domestic shipments.

Regarding importers’ inventories of the subject merchandise, the record evidences a similar trend;
while the total volume of importers’ inventories increased substantially over the POI, the ratio of importers’
inventories to U.S. shipments of imports increased by only 15.3 percentage points.195  While I recognize
that even a 15.3 percentage point increase could be considered sizeable, the record indicates that importers’
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     196   Report at II-44.  The overstatement is a result of Phillips having included in its importers’ inventory data
the amount of crabmeat that was shipped from overseas but which was still on the water and not yet in a U.S.
warehouse.  According to Phillips, counting the product on the water as U.S. inventory is normal accounting
practice for the firm.  Id. 

     197   For example, a representative from a large volume crabmeat purchaser indicated that domestic pasteurized
crabmeat was not available from any source at the time of the hearing in these proceedings.  Tr. at 219-220
(Hoppenjans).  The record thus indicates that there was no meaningful imbalance between importers’ inventories
and U.S. shipments of imports.  

     198   Table C-1, Report at C-5.

     199   Table 16, Report at II-33.

inventories were overstated by *** pounds in 1997, *** pounds in 1998, and *** pounds in 1999.196  Thus,
the actual increase in both importers’ inventories and the ratio of such inventories to import shipments are
somewhat overstated.  Additionally, the impact or significance of any increase in importers’ inventories is
further offset by record evidence indicating a domestic supply shortfall for pasteurized crabmeat in the U.S.
market, particularly at the end of the POI when importers’ inventories were at their highest levels.197 
Accordingly, inventory trends over the POI are not indicative of a threat of serious injury.

Fourth, with regard to production, domestic crabmeat production was relatively static over the
POI, decreasing by only 0.8 percent.  However, as noted above, while domestic production remained stable
over the POI, domestic shipments actually increased slightly, from approximately 8.28 million pounds in
1995 to 8.48 million pounds in 1999.198  The trends in production, therefore, do not support a threat of
serious injury finding.

Fifth, with regard to profits, domestic industry operating margins were also relatively stable over
the POI, decreasing by 0.4 percent from 1995 to 1999.  Domestic industry operating margins over the POI
therefore do not indicate that the domestic industry is threatened with serious injury.

Sixth, with regard to wages, productivity, and employment in the domestic industry, the record
indicates that wages and hours worked increased by 27.5 percent and 14.6 percent, respectively.  And while
productivity declined by 13.8 percent from 1995 to 1999, as discussed above, this would be expected
considering that live crabs available for picking were becoming smaller over the POI, thus leading to
smaller grade yields and increased costs to obtain such yields.  In this context, these changes in wages,
productivity, and employment do not indicate a threat of serious injury.

Seventh, with regard to capital expenditures for plant and equipment, as well as research and
development expenses, domestic producers’ investments declined over the POI, from capital expenditures
of $866,000 in 1995 to $585,000 in 1999.  Research and development costs appear to be a relatively minor
area of investment for domestic producers as only 5 of 93 responding domestic producers reported any
research and development costs over the entire POI.  However, those that did report indicated that their
research and development costs declined from $146,000 in 1995 to $17,000 in 1999.199  While the decrease
in capital expenditures and research and developments costs may indicate a threat of serious injury,
standing alone, these factors are an insufficient basis for such a finding.

Eighth, the record contains no evidence that the U.S. market is a focal point for the diversion of
any exports by reason of restraints on such exports to third country markets.  The record, in fact, indicates
that the U.S. market is the only large volume market for crabmeat in the world.  Thus, the ability of foreign
crabmeat producers to increase imports into the United States by redirecting shipments from other, non-
U.S. markets is limited at best.

The record therefore indicates that although the domestic industry experienced declines in market
share, productivity, capital expenditures, and research and development over the POI, there were no
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     200   Section 202(b)(1)(B).

     201   Section 202(c)(1)(C).

     202   Section 202(c)(2)(A).

     203   Section 202(c)(2)(B).  The legislative history of the Trade Act includes examples of other causes “such as
changes in technology or in consumer tastes, domestic competition from substitute products, plant obsolescence, or
poor management,” which, if found to be more important causes of injury than increased imports, would require a
negative determination.  Trade Reform Act of 1974, Report of the Committee on Finance . . . on H.R. 10710, S.
Rep. 93-1298, 93d Cong., 2d Sess. (1974), at 121.

measurable adverse trends in inventories (whether domestic producers’, importers’, wholesalers’, or
retailers’), production, profits, wages, or employment.  In addition, because the United States is already the
focal point of crabmeat exports by all major foreign crabmeat producers, there is little foreign crabmeat
currently sold in third country markets which could potentially be diverted to the United States.  There is
also no indication that any of the above factors are likely to change appreciably in the future so as to
evidence a threat of material injury to the domestic industry.  Accordingly, I conclude that, on the whole,
the record indicates the domestic industry is not threatened with serious injury.

Causation

Statutory framework.  The third statutory criterion concerns whether the subject article is being
imported in such increased quantities as to be a “substantial cause” of serious injury or threat thereof.  The
term “substantial cause” is defined in section 202(b)(1)(B) to mean “a cause which is important and not
less than any other cause.”200  Thus, increased imports must be both an important cause of the serious
injury or threat thereof and a cause that is equal to or greater than any other cause.

In determining whether increased imports are a substantial cause of serious injury or threat thereof,
the statute instructs that all relevant economic factors be taken into account, including but not limited to
“an increase in imports (either actual or relative to domestic production) and a decline in the proportion of
the domestic market supplied by domestic producers.”201  In addition, the statute directs that the condition
of the domestic industry be considered over the course of the relevant business cycle.202  The statute further
directs the Commission to “examine factors other than imports” that may be a cause of serious injury or
threat to the domestic industry, and to include such findings in the Commission’s report.203

- Analysis of causation

Even if I were to assume, arguendo, that the domestic industry is seriously injured or threatened
with serious injury, the record indicates that increased imports of crabmeat are not a “substantial cause” of
serious injury or the threat of serious injury to the domestic crabmeat industry under section 202(b)(1)(B). 
Rather, any indication of serious injury or the threat of serious injury is only discernible from the record
evidence which indicates that the domestic industry was constrained in its ability to take advantage of
increased U.S. crabmeat consumption by factors unrelated to subject imports, factors which include:  (1)
increased demand for higher-value bushel crabs, resulting in a reduction in the size of crabs available for
picking which then led to smaller crabmeat grade yields and increased costs to obtain those smaller grade
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     204   See supra n.2.

     205   Although, as noted in the above no serious injury and threat of serious injury discussion, I find that even
these constraints unrelated to subject imports did not cause serious injury or the threat of serious injury to the
domestic industry.

     206   Tr. at 113 (Brooks).

     207   Posthearing Brief of the Coalition for Free Trade of Crabmeat at Exhibits 1-5.

     208   In their questionnaire responses, nineteen domestic producers indicated that they purchased, in the
aggregate, over 1.2 million pounds of crabmeat from other sources in 1999 to fill orders, equivalent to
approximately 4 percent of 1999 U.S. crabmeat consumption.  Domestic Producers’ Questionnaire Responses.

     209   Tr. at 133 (Rich and Johnson); Posthearing Brief of the Coalition for Free Trade of Crabmeat at 7-8; Tr. at
133 (Rich).

     210   Report at II-50.

     211   Table G-1, Report at G-3-G-12.

     212   Table 4, Report at II-18.  In addition, Mexican crabmeat is alleged to be perceived by the U.S. consumer as
somewhat less valuable than domestic crabmeat because it is “less fresh.”  Report at II-39.

yields;204 and (2) static or declining domestic live crab harvests.205

- in the context of serious injury

The record indicates that the volume of live crabs harvested in the United States over the POI was
relatively static while the proportion of live crabs shipped to the bushel market increased.206  In addition, it
appears that live crab harvests have reached their peak in the United States.207  Therefore, even if domestic
producers had wanted to increase their production in response to increased demand, it is evident that they
were constrained in doing so by factors entirely unrelated to subject imports.  As further evidence of
domestic producers having neared the ceiling of their production capabilities, many domestic producers
were forced to purchase crabmeat from other sources in order to meet supply contract requirements.208

In fact, the most important factor which in my view explains any injury to the domestic industry is
the increased demand for higher-value bushel crabs, which resulted in a reduction in the size of crabs
available for picking, which in turn led to smaller crabmeat grade yields and a decline in domestic crabmeat
prices.  The parties agree that the size of domestic picking crabs declined over the POI and that smaller
picking crabs result in smaller crabmeat grade yields, particularly with respect to the higher-value grade
categories jumbo lump and backfin.209  The record therefore indicates that, more than any other factor,
increased reliance on smaller picking crabs was largely responsible for the small reduction in prices for
domestic crabmeat.

The record also indicates that domestic producers focus on production of fresh crabmeat whereas
increased imports are comprised primarily of pasteurized crabmeat.210  Importantly, any measurable
evidence of underselling by imports exists only with respect to Mexican fresh crabmeat.211  However,
although the volume of Mexican crabmeat increased significantly from 1995 to 1996, from 1996 to 1999,
the volume of crabmeat imports from Mexico was relatively unchanged.212

Finally, domestic producers contend that they are primarily injured by pasteurized crabmeat
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     213   Prehearing Brief of the Blue Crab Coalition at 19-21; Tr. at 48 (Gordon).

     214   Table G-1, Report at G-3-G-12.

     215   Tr. at 171 (Byrd); Tr. at 178 (Hoppenjans); Tr. at 183 (Catanzaro); Tr. at 192 (Sneed); Tr. at 206 (Phillips).

     216   I also point out that the limits on domestic producers’ production, which I have found to be unrelated to
subject imports, are not likely to change in the future, thus indicating that domestic producers will not be able to
share measurably in any future demand increases.

imports, not imports of fresh crabmeat.213  The record information regarding this argument is rather
important because the pricing data for pasteurized crabmeat indicates that, particularly with respect to
imports from the large volume countries (Indonesia, Thailand, and the Philippines), imports generally
oversold the domestic product, especially towards the end of the POI when the volume of such imports
were at their peak.214  In sum, I find that there is no causal connection between prices for imports and
prices for the domestic like product evidenced on the record, and thus no connection with serious injury.

- in the context of threat of serious injury

There is no indication in the record that imports will threaten serious injury.  As discussed above,
over the POI, the performance of the domestic crabmeat industry was, and will continue to be in the future,
largely determined by the increased demand for bushel crabs in the U.S. market and the decreasing size of
crabs available for picking, resulting in smaller crabmeat grade yields.  Domestic performance will also
continue to be affected by the shift of consumer preference for pasteurized crabmeat, particularly with
respect to large volume purchasers, and static live crab harvests.  Given these production constraints,
domestic producers will not be able to capture greater market share in the United States.

Even if the domestic industry continues to harvest increasing volumes of smaller crabs at higher
production costs, there is no threat of serious injury by reason of subject imports because:  (1) subject
imports did not have a negative effect on prices for the domestic product over the POI (in fact, prices for
imports from large volume sources increased steadily over the POI) and there is not likely to be a
connection in the future, particularly given robust and increasing U.S. demand; (2) there is minimal
evidence of lost sales by domestic producers to imports over the POI and no evidence that future lost sales
are likely; and (3) even if domestic producers were able to shift the focus of their production away from
fresh crabmeat to pasteurized crabmeat, thereby competing more directly with imports, the continuing
increase in U.S. pasteurized crabmeat demand215 will provide increased sales opportunities for domestic
producers of the pasteurized product.  I therefore find that there is no causal connection between increased
imports and any threat of serious injury to the domestic industry.216

Conclusion

Based upon all of the foregoing, I determine that imports, although entering the United States in
increased quantities, are not a substantial cause of serious injury or the threat of serious injury to the
domestic industry producing crabmeat from swimming crabs.
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     217  Section 202(c)(1)(C), 19 U.S.C. § 2252(c)(1)(C).

     218  Report at II-16; II-18, Table 4.

     219  Report at II-18, Table 4.

DISSENTING VIEWS OF CHAIRMAN STEPHEN KOPLAN 
AND VICE CHAIRMAN DEANNA TANNER OKUN

As noted, we join with our colleagues in the background discussion for this investigation, as well as
the domestic industry analysis.  However, because we find that the crabmeat is being imported into the
United States in such increased quantities as to be a substantial cause of serious injury to the domestic
crabmeat industry, and because we find that imports from Mexico both account for a substantial share of
total imports and contribute importantly to serious injury, we set forth our dissenting views below.   

Legal Standard

In determining whether the domestic industry has been seriously injured or threatened with serious
injury under section 202, we analyze the three criteria set forth in the statute.  Specifically, we must
consider whether -

        (1) imports of the subject article are in increased quantities (either actual or relative to
domestic production);

(2) the domestic industry producing an article that is likely or directly competitive with the
imported article is seriously injured or threatened with serious injury; and

(3) the article is being imported in such increased quantities as to be a substantial cause of
serious injury or threat of serious injury to the domestic industry.

We must find that all three criteria are satisfied in order to make an affirmative determination.   We
discuss each of these three criteria below.

Increased Imports

Statutory Framework:  The first of the three statutory criteria is that imports must be in “increased
quantities.”  Under section 202 of the Trade Act, imports have increased when the increase is “either actual
or relative to domestic production.”217  Because section 202 is a global safeguard law, we consider imports
from all sources in determining whether imports have increased.  We have traditionally considered import
trends over the most recent 5-year period as a framework for our analysis, but can consider longer or
shorter periods as we deem appropriate, focusing on the most recent period.  

Finding:  Imports of crabmeat increased dramatically over the period of investigation, rising over
560 percent, from 3.2 million pounds in 1995 to 20.9 million pounds in 1999.218  The value of such imports
also increased significantly, rising from $14.3 million in 1995 to $117.5 million in 1999.219  This increase
was large both in absolute terms and relative to domestic production.  The ratio of the volume of total U.S.
imports of crabmeat to total U.S. production of crabmeat increased from a low of 37 percent in 1995 to a
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     220  Report at II-22, Table 6.

     221  Section 202(c)(6)(C), 19 U.S.C. § 2252(c)(6)(C).

     222  Section 202(c)(6)(D), 19 U.S.C. § 2252(c)(6)(D).

     223  Section 202(c)(1), 19 U.S.C. § 2252(c)(1).

     224  Section 202(c)(3), 19 U.S.C. § 2252(c)(3).

     225  Report at II-23, Table 7.

     226  Id.

high of 247 percent in 1999.220   In light of the above, we find that imports are in increased quantities under
the statute.

Serious Injury or Threat of Serious Injury

Statutory Framework:  The second of the three statutory criteria is whether the domestic industry
is either seriously injured or threatened with serious injury.  Section 202(c) of the Trade Act defines
“serious injury” as “ a significant overall impairment in the position of a domestic industry,”221 and “threat
of serious injury” as “serious injury that is clearly imminent.”222  

The statute sets out the economic factors that we are required to take into account.  With respect to
serious injury we must consider (1) a significant idling of productive facilities in the domestic industry, (2)
the inability of a significant number of firms in the domestic industry to carry out domestic production
operations at a reasonable level of profit, and (3) significant unemployment or underemployment within the
domestic industry.  Similarly, with respect to threat of injury, we must consider (1) a decline in sales or
market share, a higher and growing inventory (whether maintained by domestic producers, importers,
wholesalers, or retailers), and a downward trend in production, profits, wages, productivity, or employment
(or increasing underemployment) in the domestic industry, (2) the extent to which firms in the domestic
industry are unable to generate adequate capital to finance the modernization of their domestic plants and
equipment, or are unable to maintain existing levels of expenditures for research and development, and (3)
the extent to which the United States market is the focal point for the diversion of exports of the article
concerned by reason of restraints on exports of such article to, or on imports of such article into, third
country markets.223

We are not limited, however, to consideration of these factors, and must consider all economic
factors that are relevant.  The presence or absence of any of the statutory factors is not “necessarily
dispositive” of whether there is serious injury or threat of serious injury.224

Finding:  For the reasons set forth below,  we find that the domestic industry is seriously injured.  
-   Analysis of factors

U.S. producers’ share of domestic consumption declined significantly throughout the period of
investigation.  As measured by quantity, the share of U.S. apparent consumption held  by domestic
producers declined from 73.2 percent in 1995 to 29.9 percent in 1999; commensurately, total import
market share increased from 26.8 percent to 70.1 percent.225  Similarly, in terms of value, the share of U.S.
apparent consumption held by domestic producers declined from 77.2 percent in 1995 to 32.1 percent in
1999, while total import market share increased from 22.8 percent to 67.9 percent during the same
period.226
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     227  Report at II-25, Table 8.

     228  Id.

     229  Report at II-21.

     230  The National Marine Fisheries Service (NMFS) collects statistical data on the U.S. crabmeat industry. 
Report at II-4. While respondents dispute the usefulness of NMFS data, Posthearing Brief of Respondent the
Coalition for the Free Trade of Crabmeat, we do not consider the NMFS data to replace the information collected
in this investigation.  However, the fact is that this data confirm information received in our investigation.  We
recognize that the NMFS data has some limitations because participation in the NMFS survey is voluntary.  It is
probable that not all producers that responded to the Commission questionnaires participated in NMFS, and vice
versa.  Further, the latest data available for NMFS is 1998, but our investigation included 1999 data.  However,
NMFS data confirmed both closures and curtailments of production in the domestic crabmeat industry.  It also
provides useful historical information, particularly with respect to the number of crab landings and prices for live
crabs.    

     231  Report at II-24.

     232  Report at II-30, Table 12.

     233  Report at II-31, Table 14.

     234  Report at II-30, Table 12.

Despite significant increases in U.S. consumption, domestic production of crabmeat declined
overall during the period of investigation, particularly in 1998 and 1999.  Domestic production increased
from 8.547 million pounds in 1995 to 9.199 million pounds in 1997, but then declined to 8.619 million
pounds in 1998, and further declined to 8.482 million pounds in 1999.227  

  Capacity increased overall during the period of investigation, from 11.669 million pounds in 1995
to 13.492 million pounds in 1999.  However, capacity utilization declined overall from 69.0 percent in
1995 to 58.8 percent in 1999.  The most significant declines were observed in the second half of the period,
i.e., from 1997 to 1999, when capacity declined from a high of 69.8 percent in 1997 to 58.8 percent in
1999.228   In addition, 45 firms responded in the affirmative when asked if they had experienced any plant
openings, relocations, expansions, modernizations, acquisitions, consolidations, closures, shutdowns,
outages, or curtailment of production during the period of investigation.  Of those responding, only three
reported opening of production facilities during the period of investigation, while the majority of producers
indicated that their firms had experienced closures or curtailment of production.229  Statistics published by
the National Marine Fisheries Service (NMFS)230 confirm that there were closures or  a curtailment of
production during the period of investigation.  In 1995, 147 crabmeat processors reported data to the
NMFS, but only 119 firms reported data in 1998, the last year for which NMFS data was available.  The
NMFS data indicate that there was a net decline of 29 producers between 1996 and 1998.231

A significant number of domestic crab processors have not been able to operate at a reasonable
level of profit.  Operating income as a ratio to net sales increased from 4.6 percent in 1995 to 7.2 percent in
1996, and then declined steadily to 4.2 percent in 1999.232  Significantly, by 1999, 16 of 43 firms, or 37
percent, reported operating losses.233  Similarly, net sales increased from 1995 to 1997, and then steadily
declined.  By 1999, net sales were below 1995 levels.234  Capital expenditures also declined significantly
over the period of investigation, initially increasing from 1995 to 1997, then declining significantly in 1998,
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     235  Report at II-33, Table 16.

     236  Report at II-28, Table 11.

     237  Id.

     238  Report at II-27, Table 10.

     239  Section 202(b)(1)(B), 19 U.S.C. § 2252(b)(1)(B).

     240  Section 202(c)(1)(C), 19 U.S.C. § 2252(c)(1)(C).

     241  Section 202(c)(2)(A), 19 U.S.C. § 2252(c)(2)(A). 

followed by a slight increase in 1999.  However, 1999 levels were significantly less than 1995 levels.235

The number of production and related workers employed by crabmeat producers increased by 13
percent from 1995 to 1997, but fell overall by 6 percent from 1997 to 1999.  The number of hours worked
also increased from 1995 to 1997, but were lower in 1998 and 1999 than 1997.236  Productivity declined
throughout the period of investigation.237  

Because of the perishable nature of fresh crabmeat, producers do not maintain year-end
inventories; however, 21 producers of pasteurized and frozen crabmeat reported minor amounts of
inventory.  The ratio of inventories to production fluctuated during the period of investigation, with a low
of 8.2 percent in 1995 to a high of 10.6 percent in 1998.  The ratio of inventories to production was 9.8
percent in 1999.238

  In sum, the record reflects broad declines over the course of the period of investigation in most
industry indicators.  Moreover, an examination of the latter part of the period of investigation in particular
indicates that between 1997 and 1999, there were significant  declines in U.S. producers market share, (as
measured by quantity and value), production, shipments, profitability, net sales,  the number of production
and related workers, and productivity.  In view of these declines,  we find the domestic crabmeat processing
industry to be seriously injured.  

Causation

Statutory Framework.  Under the third criterion, we must determine whether the subject articles
are being imported in such increased quantities as to be a “substantial cause” of serious injury or threat of
serious injury.  The term “substantial cause” is defined in section 202(b)(1)(B) to mean “a cause which is
important and not less than any other cause.”239  Thus, the increased imports must be both an important
cause of the serious injury or threat of serious injury and a cause that is not less than any other cause.

In determining whether increased imports are a substantial cause of serious injury or threat of
serious injury, the statute directs that we take into account all relevant economic factors, including but not
limited to “. . . an increase in imports (either actual or relative to domestic production) and a decline in the
proportion of the domestic market supplied by domestic producers.”240  The statute also directs that we
consider “the condition of the domestic industry over the course of the relevant business cycle.”  We may
not aggregate the causes of declining demand associated with a recession or economic downturn in the U.S.
economy into a single cause of serious injury or threat of serious injury.241  Also, the statute directs that we
examine factors other than imports that may be a cause of serious injury or threat of serious injury to the
domestic industry and include such findings in our report.  Neither the statute nor the legislative history
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     242  Section 202(c)(2)(B), 19 U.S.C. § 2252(c)(2)(B).  The legislative history of the Trade Act includes examples
of other causes “such as changes in technology or in consumer tastes, domestic competition from substitute
products, plant obsolescence, or poor management,” which, if found to be more important causes of injury than
increased imports, would require a negative determination.  Trade Reform Act of 1974, Report of the Committee
on Finance on H.R. 10710, S. Rept. 93-1298, 93rd Cong., 2d Sess. (1974), at 121.

rules out consideration of any other possible causes of injury.242  
Finding.  For the reasons set forth below, we determine that increased imports are both an

important cause of the serious injury and not less important than any other cause.  We find therefore that
increased imports are a “substantial cause” of serious injury to the domestic industry.
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     243  Report at II-10.

     244  Report at II-11.

     245  Id.

     246  A small amount of crabmeat is also sold sterilized in airtight metal containers.  Such products are shelf-
stable, and thus do not require refrigeration, and have an indefinite shelf life.  Domestic shelf-stable crabmeat is
generally produced from dungeness crabs, whereas imported shelf-stable crabmeat is derived from swimming
crabs.  Report at II-11.  Shelf-stable crabmeat is not included in the scope of this investigation.  Report at II-3, n.2.

     247  Report at II-50.

     248  Id.

     249  Report at II-48.

     250  Report at II-48-49.

     251  Report at II-15.

Conditions of Competition

Picked crabmeat may be marketed in three basic forms:  fresh, pasteurized, or frozen.  Crabmeat
may be sold fresh in plastic containers.  As a fresh product, crabmeat is sold in plastic containers and has a
shelf  life of 6 to 20 days.  At the hearing there was testimony that, depending on the storage conditions, the
shelf life of fresh crabmeat varied from 7 to 20 days with an average falling around 7 to 10 days.  In this
form, it must remain refrigerated or chilled.243  Crabmeat is also marketed pasteurized in airtight
containers.  Pasteurized crabmeat in airtight containers has a shelf  life of 1 year or more, but the
containers must remain chilled.244  Crabmeat is also marketed as a frozen product.  However, many
customers object to this form, contending that freezing imparts a “cottony” consistency to the 
product.245 246       

Domestic producers reported that about 71 percent of their crabmeat production was fresh,
whereas 15 percent was packed in airtight containers and pasteurized.  Conversely, importers reported that
only about 14 percent of their imports were fresh, whereas 76 percent of their imports were packed in
airtight containers and pasteurized.247  The remainder was frozen.  Imports of crabmeat from Asian
countries are almost all pasteurized, whereas imports of fresh crabmeat originate in such countries as
Mexico and Venezuela.  During 1999, 64 percent of crabmeat imports from Mexico and 27 percent of
imports from Venezuela were of fresh product.248

Almost 90 percent of producers and 80 percent of importers indicated that imported and domestic
crabmeat could be used interchangeably.249  Moreover, close to half of producers, importers, and
purchasers reported that different forms of crabmeat could be substituted for each other.  While a number
of producers, importers, and purchasers claim that fresh crabmeat tastes better than pasteurized crabmeat,
pasteurized has a much longer shelf life than fresh crabmeat.250    
  The U.S. market for crabmeat expanded rapidly during the period of investigation, with overall
consumption of  crabmeat increasing from 11.3 million pounds in 1995 to 28.4 million pounds in 1999.251 
The U.S. market is a large consumer of crabmeat and has been a focal point for exports from other
countries.  During the period of investigation, over 97 percent of all shipments by the foreign crabmeat

Acer123
Text Box
288



     252  Report at II-34.

     253  Id.

     254  Id.

     255  Report at II-16; II-18, Table 4.

     256  Report at II-18, Table 4.

     257  Report at II-22, Table 6.

     258  Report at II-23, Table 7.  The market share held by imports on a value basis rose from 22.8 percent in 1995
to 67.9 percent in 1999.  Id.

     259  Report at II-22, Table 6.

producers responding to the Commission’s questionnaires were exported to the United States.252  
Projections indicate that the United States will remain the primary market for at least the next two years
(the only time period for which projections were available).253  Foreign capacity increased from 6.3 million
pounds in 1995 to 21.6 million pounds in 1999.  Likewise, foreign production increased from 3.8 million
pounds in 1995 to 16.4 million pounds in 1999.  Further increases in foreign capacity and production are
expected in 2000 and 2001.254

Analysis of causation

In determining that increased imports of crabmeat are an important cause of “serious injury,” we
considered the amount of the increase in imports over the period of investigation, both in actual terms and
relative to U.S. production.  

Imports of crabmeat increased dramatically over the period of investigation, rising over 560
percent, from 3.2 million pounds in 1995 to 20.9 million pounds in 1999.255  The value of such imports also
increased significantly, rising from $14.3 million in 1995 to $117.5 million in 1999.256  This increase was
large both in absolute terms and relative to domestic production.  The ratio of the volume of total U.S.
imports of crabmeat to total U.S. production of crabmeat increased from a low of 37 percent in 1995 to a
high of 247 percent in 1999.257  

  While this massive increase in imports was being absorbed into a growing U.S. market for
crabmeat, domestic producers lost considerable market share as they  were unable to capture any
significant portion of this growing market.  U.S. producers’ share of the U.S. market for crabmeat fell from
73.2 percent in 1995 to 29.9 percent in 1999; on a value basis, U.S. producers market share fell from 77.2
percent in 1995 to 32.1 percent in 1999.  Conversely,  imports share of domestic consumption increased
from 26.8 percent in 1995 to 70.1 percent in 1999.258 

It is noteworthy that the increase in the volume of imports was significantly higher in absolute
terms during the second half of the period, i.e., from 1997 to 1999.  Specifically, the volume of imports
increased by 5.1 million pounds from 1995 to 1997, and then increased an additional 12.6 million pounds
between 1997 and 1999.259  The greater increase in imports during the second half of the period is also
reflected in the market share held by imports, which increased from 26.8 percent to 45.1 percent, or 18.3
percentage points from 1995 to 1997, and then increased from 45.1 percent to 70.1 percent, or 25.0
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     260  Report at II-23, Table 7.

     261  Report at II-25, Table 8.

     262  Report at II-27-30.

     263  There appears to be some seasonality in the price data as prices decline during a given year and are then
higher at the beginning of the next year (compared with the ending price of the previous year).  The reported price
data for U.S. producers indicate that the third quarter of each year tends to have the lowest price within a given
year. Thus, to account for any seasonality in the price data, trends in prices should compare the same quarter for
one year to another.  Data reported by U.S. producers for all three of the requested products show lower prices in
every quarter of 1999 compared to the corresponding quarter of 1995.  Report at G-3 to G-12, Tables G-1-G-3.

     264  Of the 348 instances where prices for domestic crabmeat and imported crabmeat could be compared, the
imported product undersold the domestic product in 195 instances, or 56 percent.  Report at II-58.

     265  Numerous domestic producers reported losing sales to the imported product on the basis of price.  Report at
II-48, n.78; E-3-4.  

percentage points from 1997 to 1999.260  This  significant increase in imports during the second half of the
period coincided with the decline in the condition of the domestic industry.  From 1997 to 1999, when
imports were increasing at a greater rate both absolutely and as a percentage of domestic consumption,
U.S. production of crabmeat fell 7.8  percent from 9.199 million pounds to 8.482 million pounds, a level
lower than that of 1995.261  Similarly, domestic producers’ shipments, net sales, employment, and operating
income declined from 1997 to 1999 coincident with the greatest increase in imports.262  This reflects the
fact that increased imports are an important cause of serious injury to the domestic crabmeat industry.  

The pricing data confirms that imports are an important cause of serious injury to the domestic
crabmeat industry.  The Commission collected pricing data from U.S. producers and importers for three
specific crabmeat products.  These data reflect the fact that prices for domestic crabmeat, both fresh and
pasteurized, declined over the period of investigation;263 coincident with the increase in imports.  Moreover,
prices for imported crabmeat were lower than those for domestic crabmeat in a majority of instances.264 

We also considered other possible causes of serious injury to the domestic industry, including
respondents’ claims that any injury that the domestic crabmeat industry may be experiencing is due to
customer preference for imported product, a lack of availability of crabs, increased raw material costs, and
the inability of U.S. producers to satisfy a growing market with the product demanded by the market. 
However, as discussed below, we do not view any of these other possible causes of serious injury, either
individually or collectively,  as a more important cause than the increase in imports.
  First, we find that the record does not support respondents’ argument that imports have increased
the overall demand for crabmeat in the United States without taking sales from domestic producers.  The
record reflects the fact that domestic consumption of crabmeat increased significantly during the period of
investigation.  However, while U.S. producers enjoyed an increase in production and shipments during the
first half of the period of investigation, domestic production declined significantly in the second half of the
period.  By 1999, domestic production of crabmeat had declined to levels below that in 1995.  Further, the
domestic product was displaced over the period by often lower-priced imported product.265  In addition, the
increase in the quantity of imports was greater than the increase in consumption.  Indeed, the overall effect
of the increase in imports was to increase the supply of crabmeat, resulting in lower prices for crabmeat in
the U.S. market.  Thus,  the domestic industry did not benefit from the increased consumption and
experienced declines in production and prices due to the significant increase in imports in quantities greater
than the increase in U.S. consumption. 
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     266  E.g., Posthearing Brief of the Coalition for the Free Trade of Crabmeat at 34-36.

     267  Report at II-48.

     268  Report at II-49.

     269  Report at II-51.

     270  E.g., Posthearing Brief of the Coalition for the Free Trade of Crabmeat at 31-32, 34-36.

     271  Table 35, Report at II-64.

     272  Report at E-5-E-11.

     273  Report at G-3-G-8, Tables G-1 and G-2 (comparing prices for pasteurized backfin crabmeat (product 1) with
prices for fresh backfin crabmeat (product 2)).

     274  Report at E-4-5, E-10 (Response of ***).

     275  Report at E-3-4 (Response of ***).

The record also does not support respondents’ argument that customers prefer the imported
pasteurized product to the domestic product.266  Almost 90 percent of producers and 80 percent of
importers indicated that imported and domestic crabmeat could be used interchangeably.267  Less than half
of responding U.S. producers reported that factors such as shell content, taste, and availability differentiate
the imported and domestic product.  Some producers indicated the domestic crabmeat had less shell
content, while others indicated that the imported crabmeat had less shell content.268  While the majority of
imported product was pasteurized, and the majority of domestic product is fresh crabmeat, the record does
not indicate that customers prefer pasteurized over fresh product.  Each has its benefits, inasmuch as a
number of U.S. producers, importers, and purchasers claim that fresh crabmeat tastes better than
pasteurized crabmeat, but indicated that the latter has a much longer shelf life.269  Therefore, we find no
clear indication that the imported product was perceived to be of a higher quality.              

We have also considered respondents’ argument that any inability of the domestic crabmeat
industry to gain sales in the growing market was due to its own inadequacy to provide a consistent year-
round supply of pasteurized product.  Respondents argue that some customers have a preference for
pasteurized crabmeat and that the growth in the U.S. crabmeat market is due to the availability of imported
pasteurized crabmeat.270 

While a majority of domestic crabmeat sold in the U.S. market is fresh crabmeat, the domestic
industry has both the capability and the capacity to produce pasteurized crabmeat.  In fact, 17 out of 91
responding domestic producers indicated that improvements that they have made since 1995 include the
installation of pasteurization equipment.271  However,  the influx of imported crabmeat during the period of
investigation forced numerous crabmeat producers to reduce production of pasteurized crabmeat and to cut
back on expansion projects and capital investments.272  While prices for U.S.-produced pasteurized product
were higher than the domestic fresh product over the period, the gap was smaller in 1997-99 as compared
with 1995, indicating that U.S. producers may have difficulty obtaining the necessary premium for
domestic pasteurized crabmeat as increased amounts of often lower-priced imported pasteurized crabmeat
enter the U.S. market.273  One domestic crabmeat producer, ***,  indicated that ***.  ***.274   Similarly,
***.275 

We have also considered respondents’ argument that a shortage of crabs in the U.S. market was a
more important cause of serious injury.  The record does not support this argument.  The available data
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     276  Table 26, Report at II-45. 

     277  Report at II-25, Table 8.

     278  Questionnaire responses from domestic crab producers also support the finding that the alleged shortage of
live crab was not a cause of serious injury to the domestic industry.  Numerous domestic producers indicated that
their production declined because they could not process the crab profitably due to competition with imports, not
because of any actual shortage of crabmeat.  See, e.g., Responses of ***, Report at E-3-4.  

     279  Report at II-31, Table 13.

     280  Id.

     281  Report at II-10.

     282  Report at II-9.

indicate that during the period of investigation, blue crab landings actually increased from 208.1 million
pounds in 1995 to 217.5 million pounds in 1998, the last year for which data were available.276  Conversely,
domestic producers’ reported data reflect declining production from 1997 onward.277  Thus, the decline in
production was not coincident with a decline in crab landings, but rather with a dramatic increase in
imports.278  

The reported raw materials costs gathered in this investigation also do not reflect a shortage of live
crabs over the period of investigation.  If the domestic industry was experiencing a significant shortage of
live crabs for processing, it would presumably be reflected in increased live crab prices.  However, U.S.
producers reported overall declining raw materials costs during the period of investigation.279   Similarly, 
respondents’ assertion that increasing operating costs, (due to such factors as increased labor costs, the
implementation and maintenance of Hazard Analysis Critical Control Point Programs (HACCPs),
increased operating costs due to the crab harvest, diversion to the bushel market, fall in crab size, etc.) 
individually caused more injury to the domestic industry than increased imports is contradicted by the
questionnaire data gathered in this investigation.  That data indicate that unit cost of goods sold and total
unit cost of goods sold and SG&A expenses combined did not change significantly over the period of
investigation.280

  We also have considered respondents’ argument that supply problems in the U.S. crabmeat market
have been compounded by a diversion of an increasing number of live crabs to the bushel market.  While
there has been a long-term trend for a larger share of crabs to be sold in the bushel market,281 as discussed
above, the record does not reflect significant supply problems in the U.S. market.  Further, the share of
crabs sold into the bushel market or for picking tends to vary with the season.  For example, peak crab
availability in the Chesapeake Bay is usually in the fall, whereas the bushel market tends to decline with the
decline of vacationers to the bay.282   Therefore, the degree to which diversion to the bushel market affects
the total amount of crabs available for the picking market is inherently limited.

In view of the foregoing, we find that increased imports of crabmeat are a substantial cause, and a
cause no less than any other cause, either individually or collectively, of serious injury to the domestic
crabmeat industry.  Our finding is based on the significant increase in imports and the corresponding
increasing share of the domestic market held by imports, accompanied by the declines in domestic
production, net sales, shipments, capacity utilization, profitability, employment, and number of firms in the
industry.  

Finding With Respect to NAFTA Country Imports
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     283  19 U.S.C. § 1371(a).

     284  19 U.S.C. § 1371(b)(1).

     285  19 U.S.C. § 1371(c).

     286  19 U.S.C. § 1371(b)(2).

     287  Id.

     288  Report at II-18, Table 4.

Statutory Framework:  Section 311(a) of the NAFTA Implementation Act283 provides that if the
Commission makes an affirmative injury determination in an investigation under section 202 of the Trade
Act, or if the Commission is equally divided, the Commission must also find whether-

(1) imports of the article from a NAFTA country, considered individually, account for a
substantial share of total imports; and 

(2) imports of the article from a NAFTA country, considered individually or in exceptional
circumstances, imports from NAFTA countries considered collectively, contribute
importantly to the serious injury, or threat thereof, caused by imports.

Section 311(b)(1) states that imports from a NAFTA country “normally” will not be considered to
account for a substantial share of total imports if that country is not among “the top 5 suppliers of the
articles subject to the investigation, measured in terms of import share during the most recent 3-year
period.”284  Section 311(c) defines “contribute importantly” to mean “an important cause, but not
necessarily the most important cause.”285  In determining whether imports have contributed importantly to
the serious injury or threat of serious injury, we are directed to consider “such factors as the change in
import share of the NAFTA country or countries, and the level and change in the level of imports from a
NAFTA country or countries.”286  Imports from a NAFTA country or countries “normally” will not be
considered to contribute importantly to the serious injury or threat “if the growth rate of imports from such
country or countries during the period in which an injurious increase in imports occurred is appreciably
lower than the growth rate of total imports from all sources over the same period.”287

Finding:  We make a negative finding with respect to imports of crabmeat from Canada, and an
affirmative finding with respect to imports of crabmeat from Mexico.  Canada is not a known supplier of
crabmeat from swimming crabs, and therefore has not been among the top five suppliers of crabmeat
during the most recent 3-year period.  Based on this fact, we find that imports from Canada do not account
for a substantial share of total imports and imports from Canada do not contribute importantly to the
serious injury.

Mexico, however,  was among the top five suppliers of subject crabmeat imports in each of the last
three years of the investigation.  It was the largest individual source of imports in 1997, accounting for 30.9
percent of total imports by quantity, and the third largest source in 1998 and 1999, accounting for 16.0
percent in 1998 and 12.8 percent in 1999.288   Accordingly, we find that imports from Mexico account for a
substantial share of total imports.  

We further note that, pursuant to the NAFTA Implementation Act, imports from a NAFTA
country “normally” will not be considered to contribute to serious injury or the threat thereof if the growth
rate of imports from that country during which an injurious increase in imports occurred is appreciably
lower than the growth rate of total imports from all sources over the same period.  Imports from Mexico
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     289  Id.

     290  Report at II-37.

     291  Report at II-59, Table 32.

     292  Report at G-3-12, Tables G-1-G-3.

     293  Report at II-50.

declined from 2.556 million pounds from 1997 to 1998, then increased to 2.673 million pounds in 1999, for
an overall increase of 4.57 percent.289   Such a divergence of import trends “normally” would indicate that
imports from Mexico do not contribute importantly to the serious injury; in our view, however, the instant
investigation presents a clear example for when departure from this “normal” outcome is warranted.  

Specifically, notwithstanding the difference in growth rates, Mexico remained the third largest
supplier of crabmeat to the United States, and Mexican imports increased overall during the last three years
of the investigation.  Additionally, projections for 2000 and 2001 indicate that further increases in exports
from Mexico are expected during that time.  In fact, ***.290  Furthermore, the Commission’s pricing data
support a finding that imports from Mexico are contributing importantly to the serious injury.  Mexico is a
relatively low-priced supplier in the U.S. market.  During the period of investigation, Mexican imports
undersold the domestic product in 48 instances at margins of between 1.0 percent and 36.3 percent, with an
average margin of 19.4 percent.  Conversely, Mexican imports oversold the domestic product in only 6
reported instances, at margins of between 1.5 percent and 22.6 percent, with an average margin of 8.9
percent.291  The results were similar from 1997 to 1999.  Mexican imports ***.292  Significantly, during
1999, 64 percent of imports from Mexico were of the fresh product, whereas imports of crabmeat from
Asian countries were almost all pasteurized product.293  Thus, the domestic industry was facing significant
competition from underpriced Mexican fresh product, while also being inundated with imports of
pasteurized product from other sources. 

Based on this evidence, we find that crabmeat imports from Mexico contributed importantly to the
serious injury suffered by the domestic industry, notwithstanding any difference in the growth rate of
Mexican imports and imports from other sources.   
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    1 For purposes of this investigation, extruded rubber thread is defined as vulcanized rubber thread, obtained by
extrusion of stable or concentrated natural rubber latex of any cross sectional shape, measuring from 0.18 mm
(which is 0.007 inch or 140 gauge) to 1.42 mm (which is 0.056 inch or 18 gauge) in diameter.  Such extruded
rubber thread is classified in heading 4007.00 of the Harmonized Tariff Schedule of the United States (HTS). 
Although the HTS category is provided for convenience and Customs purposes, the written description of the
merchandise is dispositive.

UNITED STATES INTERNATIONAL TRADE COMMISSION

Investigation No. TA-201-72

EXTRUDED RUBBER THREAD 

DETERMINATION

On the basis of the information in the investigation, the Commission determines, pursuant to
section 202(b) of the Trade Act of 1974, that extruded rubber thread1 is not being imported into the United
States in such increased quantities as to be a substantial cause of serious injury or the threat of serious
injury to the domestic industry producing an article like or directly competitive with the imported article. 

BACKGROUND

Following receipt of a properly filed petition on June 5, 2000, by counsel on behalf of North
American Rubber Thread, Fall River, MA, the Commission instituted investigation No. TA-201-72,
Extruded Rubber Thread, under section 202 of the Trade Act of 1974 to determine whether extruded
rubber thread is being imported into the United States in such increased quantities as to be a substantial
cause of serious injury, or the threat thereof, to the domestic industry producing an article like or directly
competitive with the imported article
.

Notice of the institution of the Commission’s investigation and of the scheduling of public hearings
to be held in connection therewith was given by posting copies of the notice in the Office of the Secretary,
U.S. International Trade Commission, Washington, DC, and by publishing the notice in the Federal
Register of June 22, 2000 (65 FR 38856).  The hearing in connection with the injury phase of the
investigation was held on September 6, 2000, in Washington, DC; all persons who requested the
opportunity were permitted to appear in person or by counsel.

Acer123
Text Box
296



    2 Chairman Koplan did not find the domestic industry to be seriously injured.  His dissenting views on serious
injury follow.  He joins in the portions of the views of the Commission relating to the domestic industry, increased
imports, and threat of serious injury. 

Commissioner Bragg renders separate determinations with regard to defining the domestic like product
and the domestic industry.  See n.13.

    3 Petition at 2. 

    4 Petition at 3. 

VIEWS OF THE COMMISSION
I. INTRODUCTION

Pursuant to section 202(b) of the Trade Act of 1974 (“Trade Act”) (19 U.S.C. § 2252(b)), we
determine that extruded rubber thread (“ERT”) is not being imported into the United States in such
increased quantities as to be a substantial cause of serious injury, or the threat thereof, to the domestic 
industry producing ERT.2  

In making determinations under section 202, the Commission analyzes the three criteria set forth in
the statute.  Specifically, the Commission must find that –

 (1)  imports of the subject article are in increased quantities (either actual or relative to
domestic production); 

(2) the domestic industry producing an article that is like or directly competitive with the
imported article is seriously injured or threatened with serious injury; and 

(3) the article is being imported in such increased quantities as to be a substantial cause of
serious injury or threat of serious injury to the domestic industry. 

The Commission must find that all three criteria are satisfied to make an affirmative determination.

II. BACKGROUND

The Commission instituted this investigation effective June 22, 2000, following receipt of a petition
filed by North American Rubber Thread Co., Inc. (“North American”).  The petition alleged that ERT is
being imported into the United States in such increased quantities as to be a substantial cause of serious
injury, or the threat of serious injury, to the domestic ERT industry.3  

The imported article that is the subject of this investigation is vulcanized rubber thread, obtained
by extrusion of stabilized or concentrated natural rubber latex of any cross sectional shape, measuring from
0.18 mm (0.007 inch or 140 gauge) to 1.42 mm (0.056 inch or 18 gauge) in diameter.  Such merchandise is
provided for in heading 4007.00.00 of the Harmonized Tariff Schedule of the United States.  

During the period examined, two companies produced ERT in the United States:  North American
and Globe Manufacturing Co. (“Globe”), both of Fall River, Massachusetts.4  Globe announced its exit
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    5 Confidential Staff Report (“CR”) at II-7 and II-13, Public Report (“PR”) at II-5 and II-8.

    6 CR at II-7, PR at II-5. 

    7 CR at II-7-8, PR at II-5.

    8 Table 2, CR at II-11, PR at II-7. 

    9 See Extruded Rubber Thread From Malaysia, Inv. No. 731-TA-527 (Final), USITC Pub. 2559 (Sept. 1992).
Commerce issued the antidumping duty order on ERT imports from Malaysia on Oct. 7, 1992.  57 Fed. Reg. 46150
(Oct. 7, 1992).  Commerce also issued a countervailing duty order on ERT from Malaysia on Aug. 25, 1992.
57 Fed. Reg. 38472 (Aug. 25, 1992).  The countervailing duty order was revoked on July 28, 1998.  63 Fed. Reg.
41544 (Aug. 4, 1998).  

    10 Extruded Rubber Thread, Inv. No. TA-201-63, USITC Pub. 2563 (Dec. 1992). 

    11 The Commission excluded Globe from the domestic industry in the 1999 antidumping duty investigation
because “Globe imported a substantial volume of ERT from Indonesia during the period of investigation.”  The
Commission determined that Globe had restructured its operations to focus on producing high-value products in
the United States, such as fine-gauge and heat resistant ERT, and to substitute imports from Indonesia for its
production of standard grades of ERT, which were competing head-to-head with North American’s domestic
product.  As a result, Globe significantly reduced its domestic production while significantly increasing the volume
of its imports.  The Commission found that these facts suggested that Globe’s primary interest lay in importation
and consequently determined that appropriate circumstances existed to exclude Globe and to define the domestic
industry as consisting of only North American.  Extruded Rubber Thread From Indonesia, Inv. No. 731-TA-787
(Final), USITC Pub. 3191 (May 1999) at 5-6.  Commissioner Askey did not find that appropriate circumstances
existed to exclude Globe from the industry.  Id. at 25-26.  

    12 Commerce issued an antidumping duty order on imports from Indonesia on May 21, 1999.  64 Fed. Reg.
27755 (May 21, 1999).

from the ERT business on March 17, 2000,5 leaving North American as the sole U.S.  producer.6  By July
30, 2000, North American had purchased all five of Globe’s ERT lines, plus Globe’s fine-gauge winding
department.7  The Commission collected data from both Globe and North American.

Malaysian, Indonesian, and Thai ERT producers accounted for most of the ERT imported into the
United States between 1995 and 1999.  More than 70 percent of all ERT imported into the United States
during the period was sourced from Malaysia and Indonesia alone, while Thailand supplied between 1 and
10 percent of imports.8      

The Commission has investigated imports of ERT on several prior occasions.  In September 1992,
in an investigation under the U.S. antidumping law, the Commission determined that an industry in the
United States was materially injured by reason of imports from Malaysia of ERT that were found by the
U.S. Department of Commerce (“Commerce”) to be sold in the United States at less than fair value.9  Later
that same year, in an investigation under the U.S. safeguard law, the Commission was equally divided as to
whether ERT was being imported into the United States in such increased quantities as to be a substantial
cause of serious injury, or the threat thereof, to the domestic industry producing ERT.10  The President
provided no relief at that time.  In May 1999, in another antidumping investigation, the Commission
determined that an industry in the United States was not materially injured, but was threatened with
material injury, by reason of imports from Indonesia of ERT that were found by Commerce to be sold in
the United States at less than fair value.11 12  As a result of the two affirmative 
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    13 The antidumping duty order with respect to Malaysia was continued pursuant to a full five-year review in July
2000.  Extruded Rubber Thread from Malaysia, Inv. No. 731-TA-527 (Review), USITC Pub. 3327 (July 2000).

    14 Commissioner Bragg notes that, in this investigation, the record indicates that over the POI there was no
domestic commercial production of food-grade ERT.  CR at II-36, PR at II-15.  Importantly, in the recent sunset
review of ERT from Malaysia, the Commission, upon finding that there was no domestic commercial production of
food-grade ERT, determined that food-grade ERT was not an appropriate candidate for a separate like product
determination.  Extruded Rubber Thread from Malaysia, USITC Pub. 3327 (July 2000) at 5.  The Commission
then considered whether food-grade ERT was a product that was “most similar in characteristics and uses with”
the subject merchandise (and concluded that it was).  Id.  In contrast, in section 201 investigations, the
Commission applies a different like product standard, i.e., whether the domestic product is “like or directly
competitive with the imported article.”  19 U.S.C. § 2252(b)(1)(A).  Applying the “directly competitive” standard
to the facts of this investigation, and in the absence of any domestic commercial production of food-grade ERT,
Commissioner Bragg renders a negative determination with regard to food-grade ERT.  She notes, however, that as
a practical matter, the industry which she finds to be seriously injured is the same whether defined as domestic
producers of all ERT or only of non-food grade ERT.

    15 19 U.S.C. § 2252(b)(1)(A).

    16 Trade Reform Act of 1973; Report of the Committee on Ways and Means, House of Representatives, To
Accompany H.R. 10710, H.R. Rep. No. 571, 93rd Cong., 1st Sess., at 45 (1973); and Trade Reform Act of 1974,
Report of the Committee on Finance, United States Senate, Together With Additional Views on H.R. 10710, S.
Rep. No. 1298, 93rd Cong., 2d Sess., at 121-122 (1974).

    17 See, e.g., Crabmeat from Swimming Crabs, Inv. No. TA-201-71, USITC Pub. 3349 (Aug. 2000) at I-6;
Circular Welded Carbon Quality Line Pipe, Inv. No. TA-201-70, USITC Pub. 3261 (Dec. 1999) at I-10; Certain
Steel Wire Rod, Inv. No. TA-201-69, USITC Pub. 3207 (July 1999) at I-9; Lamb Meat, Inv. No. TA-201-68,
USITC Pub. 3176 (Apr. 1999) at I-10; Wheat Gluten, Inv. No. TA-201-67, USITC Pub. 3088 (Mar. 1998) at I-9.

determinations under the antidumping law, imports of ERT from both Malaysia and Indonesia remain
subject to antidumping duty orders.13

III. DOMESTIC INDUSTRY14

Like or Directly Competitive Product 

Statutory Framework and Commission Practice.  Section 202(b)(1)(A) of the Trade Act requires
that we determine whether an article is being imported into the United States in such increased quantities as
to be a substantial cause of serious injury, or the threat thereof, to “the domestic industry producing an
article like or directly competitive with the imported article.”15   

The legislative history of the Trade Act defines the term "like" to mean those articles which are
“substantially identical in inherent or intrinsic characteristics (i.e., materials from which made, appearance,
quality, texture, etc.)” and the term “directly competitive” to mean those articles which are “substantially
equivalent for commercial purposes, that is, are adapted to the same uses and are essentially
interchangeable therefor.”16  The decision regarding like or directly competitive product is a factual
determination.17
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    18 See, e.g., Crabmeat from Swimming Crabs, at I-6; Circular Welded Carbon Quality Line Pipe at I-10; Certain
Steel Wire Rod at I-9; Lamb Meat at I-10; Wheat Gluten at I-9.

    19  Petitioner states that “only relatively small quantities” of under 18 gauge ERT are made domestically.  See
Petition at 2.

    20 See Petitioner’s Posthearing Br. at 22-26, and Petition at 2.  Petitioner notes that the Commission found one
like product in the investigations that led to the antidumping duties on imports of ERT from Malaysia and
Indonesia, and that three of the six Commissioners reached a comparable result in the 1992 ERT safeguard
investigation.

    21 Petitioner’s Posthearing Br. at 26. 

    22 Rubberflex and Flexfil Posthearing Br. at 4-5, Heveafil and Filati Prehearing Br. at 6, and Exh. 1, and
Posthearing Br. at 14.

In determining what constitutes the like or directly competitive domestic product, the Commission
traditionally has taken into account such factors as the physical properties of the product, its customs
treatment, where and how it is made (e.g., whether products are manufactured in separate facilities), its
uses, and the marketing channels through which the product is sold.  Each of the factors is relevant, but the
weight given to each individual factor will depend upon the facts in the particular case.  The Commission
traditionally has looked for clear dividing lines among possible products and has disregarded minor
variations.18

Arguments of the Parties.  Petitioner argues that all domestically produced ERT is “like or
directly competitive” with imported ERT.19  With respect to physical properties, petitioner states that both
the imported and domestic articles are produced from natural rubber latex and share the same inherent
physical characteristic of elasticity.  Petitioner also asserts that the quality, manufacturing processes and
uses are the same for both domestic and imported ERT.  With respect to substitutability, petitioner argues
that imported and domestic ERT are interchangeable.20    

Petitioner asserts that there is one imported and domestic product consisting of all grades of ERT. 
Although petitioner acknowledges that the imports include food and non-food grade ERT, and that there is
no domestic commercial production of food grade ERT, petitioner urges that the Commission not find that
food grade and non-food grade ERT are separate products.  Petitioner argues that food grade ERT can be
used interchangeably with non-food grade ERT in any application “from the standpoint of mechanical
compatibility.”  Petitioner asserts that it is made on the same equipment as non-food grade ERT, the
essential characteristic of food grade (elasticity) is the same as non-food grade ERT, and the prices of food
grade and non-food grade ERT are about the same.21 

Respondents argue that the Commission should distinguish food grade ERT from non-food grade
ERT.  They contend that food and non-food grade ERT are significantly different products based on
differing physical characteristics, end uses, U.S. Food and Drug Administration (“FDA”) regulations, and
producer/consumer perceptions.  They assert that food grade and non-food grade ERT are not
interchangeable, primarily because food grade ERT requires FDA approval to be utilized in netting that is
used to wrap meat.  Respondents also argue that the purchasers of food grade and non-food grade ERT
differ, since the main customers of food-grade ERT are manufacturers of meat netting, while non-food
grade ERT is primarily sold to the textile industry.22  Some respondents assert that since the FDA has not
approved any domestic producer to manufacture food grade ERT, “no ‘like or direct competition’ for food
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    23 Rubberflex and Flexfil Posthearing Br. at 5.

    24 Heveafil and Filati Posthearing Br. at 15.

    25 CR at II-4-6, PR at II-3-4. 

    26 CR at II-5, PR at II-3.

    27 CR at II-4 and I-7, PR at II-3 and II-5. 

    28 CR at II-5, PR at II-4. 

    29 CR at II-54, PR at II-25, noting that this response from both U.S. producers and importers echoed those of
purchasers of ERT in the 2000 Malaysian antidumping review.  

    30 CR at II-7, PR at II-5.

    31 CR at II-5, PR at II-4.

    32 CR at II-51, PR at II-23. 

grade ERT exists, and it should be considered to be a separate like product.”23  Other respondents assert
that the Commission should exclude the product from the investigation or, if it includes food grade ERT,
make a negative determination with respect to food grade ERT.24 

Finding.  We find that domestic ERT is “like” the imported ERT that is the subject of this
investigation and that there is one like product.  The facts in this investigation support a finding that
domestic ERT is substantially identical to imported ERT in its inherent and intrinsic characteristics.
In terms of  physical properties, all foreign and domestic ERT is vulcanized and produced by low-pressure
extrusion of compounded natural rubber latex to which certain chemicals are added to ensure
homogeneity.25  Properties of any given type of ERT are standardized worldwide.26  Moreover, all ERT is
generally manufactured on similar equipment and sold by both U.S. and foreign manufacturers in standard
sizes.27  The parties agree that imported and domestic ERT are basically identical in appearance, meaning
typically black or white, although the product is also available from U.S. sources in colors such as blue,
red and cream.  The specialty products produced by both U.S. and foreign manufacturers are also similar,
in that they are produced according to certain specifications for specific end uses, such as fine-gauge ERT,
which is normally used for hosiery, and heat-resistant ERT, which is manufactured for use primarily in
underwear waistbands, where its resistance to heat retards degradation when laundered.28   

For the most part, U.S.-produced and imported ERT are used interchangeably29 and are sold
through similar channels of distribution.  All ERT is sold directly to unrelated manufacturers of the final
products in which the ERT is used.30  Both domestic and imported ERT are primarily used in the textile
industry, where such ERT is processed into panty hose, women’s apparel, underwear waistbands, sock
tops, jogging suits, disposable diapers, furniture webbing, and toys or “koosh” balls.31  Overall, there is a
moderate to high degree of substitutability between domestic and imported ERT, depending on such factors
as relative prices and the extent of product differentiation between articles from other countries.32

The evidence in the Commission’s record thus indicates that domestic and imported ERT share the
same basic physical characteristics, manufacturing processes, channels of distribution, and uses, and are

Acer123
Text Box
301



    33 CR at II-4-7 and 54, PR at II-3-5 and II-25. 

    34 Only insignificant quantities of food-grade ERT and under 18 gauge rubber thread are sold in the United
States.  Petition at 2; CR at II-7, PR at II-5, Table 15, CR at II-38, PR at II-16.

    35 In deciding what constitutes the like or directly competitive product, the Commission traditionally has looked
for clear dividing lines among possible products and has disregarded minor variations.  See Circular Welded
Carbon Quality Line Pipe, Inv. No. TA-201-70, USITC Pub. 3261 (Dec. 1999) at I-11 (Commission found that
“the various grades and sizes of line pipe are [part] of a continuum, with no clear dividing line between any
particular products within the continuum.”).

    36 CR at II-4, II-6-7, PR at II-3-4-5. 

    37 CR at II-7, PR at II-5. 

    38 CR at II-7, PR at II-5.

    39 CR at II-36, at PR II-15.

    40 Commissioner Askey notes that no parties argued that there are directly competitive products in this
proceeding.  She finds that the record does not indicate that any non-ERT products are directly competitive with
ERT. 

    41 19 U.S.C. § 2252(c)(6)(A)(i).

viewed by both U.S. producers and importers as being interchangeable.33  While we recognize there are
some differences in interchangeability and uses between different gauges and certain types of ERT such as
food grade, fine-gauge and heat-resistant ERT, we do not view these different gauges or types of ERT to be
separate like products.34  Rather we find all gauges and types of ERT to be part of a broad continuum of
product, within which there are no clear dividing lines.35  The evidence indicates that producers can
manufacture a range of ERT products in the same facilities, on the same equipment, and sell them through
similar channels of distribution36 to unrelated end users.37  All ERT receives the same tariff treatment and is
classified in heading 4007.00.00 of the HTS.38  Moreover, although there is a range of prices for ERT
(often based on gauge), even food grade ERT is believed to be priced at approximately the same levels as
other forms of ERT.39  Consequently, based on the significant similarities among all gauges and types of
ERT, we find that all domestically produced ERT is “like” imported ERT.40          

Domestic Industry

Statutory framework and Commission practice.  The Trade Act defines the term “domestic
industry” to mean “the producers as a whole of the like or directly competitive article or those producers
whose collective production of the like or directly competitive article constitutes a major proportion of the
total domestic production of such article.”41 

The focus of this inquiry is on which firms produce the like or directly competitive product.  If the
Commission has found that there is domestic production of one like or directly competitive product, it will
find a single domestic industry and evaluate the impact of the pertinent imports on the facilities and
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    42 See, e.g., Crabmeat from Swimming Crabs at I-8-9; Circular Welded Carbon Quality Line Pipe at I-12-13;
Certain Steel Wire Rod at I-10, I-36.

    43 Commissioner Bragg joins the remainder of this opinion.

    44 19 U.S.C. § 2252(c)(1)(C).

    45 Table 1, CR at II-9, PR at II-6, Table 2, CR at II-11, PR at II-7, Table 3, CR at II-13, PR at II-9.

    46 Table C-2, CR at C-5, Table D-1, CR at D-3.

    47 Table C-1, CR at C-3, PR at C-3, CR at II-9, PR at II-6.  Respondents attribute the 1999 ***.  See 57 Fed.
Reg. 46150 (Oct. 7, 1992).  Heveafil and Filati Prehearing Br. at 20-21. 

    48 The bulk of the increase occurred through 1998, prior to the issuance of the U.S. antidumping duty order on
ERT from Indonesia in May 1999.  Table 1, CR at II-9, PR at II-6, Table 2, CR at II-11, PR at II-7, Table 3, CR at
II-13, PR at II-9.  ERT imports from Indonesia increased by over 60 percent between 1996 and 1998, from 5.9
million pounds to 9.5 million pounds.  Table 2, CR at II-11, PR at II-7, Table C-1, CR at C-3, PR at C-3.   

    49 Table 3, CR at II-13, PR at II-9.  

workers producing that product.42  We find that the domestic ERT industry consists of all domestic
producers of ERT. 

IV. INCREASED IMPORTS43

Statutory Framework and Commission Practice.  The first of the three statutory criteria for an
affirmative determination under section 201 is that imports must be in “increased quantities.”  Under
section 202 of the Trade Act, imports are considered to have increased when the increase is “either actual
or relative to domestic production.”44  In determining whether imports have increased the Commission
considers imports from all sources.  The Commission traditionally has considered import trends over the
most recent 5-year period as a framework for its analysis, but can consider longer or shorter periods and
may focus on the most recent period as it deems appropriate.  A simple increase in imports is sufficient to
satisfy this statutory requirement. 

Finding.  Imports of ERT increased from 16.2 million pounds in 1995 to 17.3 million pounds in
1996, 19.6 million pounds in 1997, and 20.8 million pounds in 1998, but then declined to 18.6 million
pounds in 1999, a level below that in 1997 and 1998.45  This decline continued in interim 2000, with
imports in January-June 2000 at 8.5 million pounds, as compared to 8.9 million pounds in January-June
1999.46  In actual terms, imports increased by 28 percent from 1995 to 1998, but then declined by 11
percent in 1999.47 48 

The ratio of imports to domestic production also increased from 1995 to 1999, rising in each year 
between 1995 and 1998, but then declining in 1999.  The ratio increased from *** percent in 1995 to ***
percent in 1996, *** percent in 1997, and  *** percent in 1998 (an increase of  *** percentage points over
the 1995 level).  However, the ratio of imports to domestic production then declined to *** percent in 1999,
a level significantly lower than that in 1998.  The ratio was *** percent in January-June 2000, as compared
to *** percent in January-June 1999.49  

In view of the above, we find that imports are in increased quantities.  We take into account in our
causation analysis below the fact that the quantity of imports decreased in absolute and relative terms in
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    50 In general, Commissioner Askey concurs with the Commission’s finding with respect to increased imports
and accordingly joins the analysis set forth above.  However, she notes that, while it is true that the volume of
imports  increased absolutely and relative to domestic production during the Commission’s traditional five year
period of review, the record also establishes that there has been a decline in the absolute level of imports during the
last three years of the period, with import levels falling from 19.6 million pounds in 1997 to 18.621 million pounds
in 1999, and that this decline has continued during interim 2000.  Similarly, she notes that the record indicates the
ratio of imports to domestic production declined between the last two full years of the period, falling from ***
percent of domestic production in 1998 to *** percent in 1999, when an antidumping order on ERT from
Indonesia was imposed.  Given the foregoing, she believes that it is not entirely clear that the trends in import
volumes reflect a sufficient increase during the period of investigation to satisfy the first criteria of the
Commission’s statutory analysis in a safeguard action. 

    51 19 U.S.C. § 2252(c)(6)(C).

    52 19 U.S.C. § 2252(c)(1)(A).

    53 19 U.S.C. § 2252(c)(3).

    54 Based on evidence in the record of this investigation, Chairman Koplan finds that the domestic industry is not
seriously injured.  See Dissenting Views on Serious Injury of Chairman Koplan.  Chairman Koplan does not join
the remainder of this section. 

1999 (to below 1997 levels in absolute terms).50

V. SERIOUS INJURY

Statutory framework.  The second of the three statutory criteria concerns whether the domestic
industry is seriously injured or threatened with serious injury.  The statute, which defines “serious injury”
to mean “a significant overall impairment in the position of a domestic industry,”51 identifies specific
economic factors that the Commission must consider, including:  (1) the significant idling of productive
facilities in the domestic industry; (2) the inability of a significant number of firms in the industry to carry
out domestic production operations at a reasonable level of profit; and (3) significant unemployment or
underemployment within the domestic industry.52  The Commission is not limited to consideration of these
factors, and it considers all economic factors that it finds relevant.  The presence or absence of any of the
statutory factors is not “necessarily dispositive” of whether there is serious injury or threat of serious
injury.53   We discuss threat of serious injury in Section VII below.

Finding.  For the reasons set forth below, we find that the domestic industry is seriously injured;
that is, we find “a significant overall impairment in the position” of the domestic industry.54  In finding that
the domestic industry is seriously injured, we have considered carefully evidence in the record relating to
the enumerated statutory factors, as well as evidence relating to domestic production, capacity, capacity
utilization, shipments, market share, profit and loss data, plant closings, wages and other employment-
related data, productivity, inventories, capital expenditures, and research and development (“R&D”)
expenditures.  Considered in their entirety, these factors reflect a significant overall impairment in the
condition of the industry which constitutes “serious injury” within the meaning of section 202 of the Trade
Act.

Overview of the Domestic ERT Industry

Two firms produced ERT in the United States during the period examined, North American and
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    55 CR at II-7, PR at II-5. 

    56 CR at II-14, PR at II-8. 

    57 Tr. at 37-40, 75, 104-105.

    58  See Petitioner’s Prehearing Br. at 11; Extruded Rubber Thread from Indonesia, USITC Pub. 3191 at 7, 11
(May 1999). 

    59 Tr. at 147.

    60 Petition at 8; Petitioner’s Prehearing Br. at 7. 

    61 Petition at 8; Petitioner’s Prehearing Br. at 7.

    62 CR at II-14, PR at II-8. 

    63 CR at II-13, PR at II-8. 

    64 CR at II-7, PR at II-5. 

    65  Production declined from *** pounds in 1995, to *** pounds in 1996, increased slightly to *** pounds in
1997, and fell to *** pounds in 1998, before rising again to *** pounds in 1999.  Table 4, CR at II-16, PR at II-10. 
The domestic industry’s production in interim 2000 of *** pounds was markedly lower than its production level of
*** pounds in interim 1999.  Table C-2, CR at C-6, PR at C-6. 

    66 CR at II-14, PR at II-9.  Table 4, CR at II-16, PR at II-10. 

Globe.55  Globe was the larger U.S. producer of ERT before ceasing production in March 2000.56  Prior to
the imposition of antidumping duties on imports of ERT from Indonesia in May 1999, Globe had focused
increasingly on the manufacture of tubed fine-gauge and heat-resistant ERT57 while importing low-cost,
commodity-grade ERT from Indonesia.58  The company continued to offer commodity-grade ERT, as well
as fine gauge and heat-resistant ERT, because of customer demand for a full product line.59  According to
petitioner, Globe was the only U.S. producer of fine-gauge ERT60 and historically operated at a profit on
the fine gauge product because it did not face significant competition in that segment of the market.61 
Globe also manufactured spandex, a product that, in recent years, ***.62  

On May 21, 1999, Commerce issued the antidumping duty order on imports of ERT from
Indonesia as a result of a petition filed by North American.  On March 17, 2000, Globe announced its 

exit from the ERT business due to ***.63  Within approximately four months, North American had
purchased all of Globe’s ERT lines as well as its fine-gauge winding department.64

Analysis of Factors

Domestic production of ERT was at its highest point in 1995 but declined by *** percent in 1996,
then remained relatively stable until Globe halted production in 2000.65  Overall, domestic production
declined between 1995 and 1999 by *** percent.66
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    67 CR at II-14, PR at II-9. 

    68 Table C-1, CR at C-4, PR at C-4.

    69 Table C-2, CR at C-6, PR at C-6. 

    70 CR at II-8, PR at II-5. 

    71 Table 4, CR at II-16, PR at II-10. 

    72 Table C-1, CR at C-4, PR at C-4. 

    73 Table C-2,CR at C-6, PR at C-6. 

    74 U.S. shipments fell from *** pounds in 1995 to *** pounds in 1996, rising to *** pounds in 1997, and falling
sharply again to *** pounds in 1998, and remained at that level in 1999.  Table C-1, CR at C-4, PR at C-4.  U.S.
shipments in interim 1999 and 2000 were nearly identical, measuring *** pounds in interim 1999 and *** pounds
in interim 2000. Table C-2, CR at C-6, PR at C-6.  The value of U.S. shipments fell from $*** in 1995 to $*** in
1996.  Table C-1, CR at C-4, PR at C-4.  U.S. shipments’ value then increased to $*** in 1997, but fell to $*** in
1998 and declined further to $*** in 1999. Table C-1, CR at C-4, PR at C-4.  The value of U.S. shipments in
interim 2000 ($***) was *** percent lower than the value in interim 1999 ($***). Table C-2, CR at C-6, PR at C-
6.  

    75 Net sales of ERT were highest in 1995 at *** pounds, but fell to *** pounds in 1996, rose to *** pounds in
1997, fell again to *** pounds in 1998, and rebounded to *** pounds in 1999. Table 5, CR at II-18, PR at II-11,
Table C-1, CR at C-4, PR at C-4.  Sales in interim 2000 were *** pounds as compared to *** in interim 1999. 
Table C-2, CR at C-6, PR at C-6. 

    76 Table 13, CR at II-33, PR at II-14, Table C-1, CR at C-3, PR at C-3. 

Total domestic capacity was *** pounds in 1995.67  Capacity increased slightly to *** pounds in
1996 and stayed at that same level each year from 1997 through 1999.68   Similarly, domestic capacity
remained steady at *** pounds both in interim 1999 and in interim 2000.69  After exiting the ERT business
on March 17, 2000, Globe sold all of its ERT lines and its fine-gauge winding department to North
American, which increased North American’s capacity to *** pounds a week.70

Capacity utilization fell sharply between 1995 and 1996, then fluctuated throughout the remainder
of the period.  Capacity utilization declined from *** percent in 1995 to *** percent in 1996.  It then rose
to *** percent in 1997, fell to *** percent in 1998, and increased to *** percent in 1999,71 reflecting an
overall decline of *** percentage points between 1995 and 1999.72   Capacity utilization declined in the first
half of 2000 to *** percent as compared to *** percent in the first half of 1999.73  In view of this
information, we find a significant idling of productive facilities in the industry resulting in significant part
from the departure of Globe from the industry.  However, as we have indicated previously, North American
purchased Globe’s facilities in the first half of 2000 and has begun production of ERT on those lines,
which indicates that the idling of Globe’s facilities may be only temporary. 

The quantity and value of U.S. shipments fluctuated during the period examined but fell overall
between 1995 and 1999.74 75  The share of the domestic market held by U.S. producers (as measured by
quantity of shipments) was *** percent in 1995, *** percent in 1996, *** percent in 1997, *** percent in
1998, and *** percent in 1999.76  U.S. producers’ market share increased slightly from *** percent in
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    77 Table C-2, CR at C-5, PR at C-5. 

    78 Table C-2, CR at C-6, PR at C-6.  

    79 While the industry’s gross profits increased from $*** in 1995 to $*** in 1997, they fell sharply to $*** in
1998, and declined further to $*** in 1999.  Table 5, CR at II-18, PR at II-11.  Operating income, which exhibited
a *** of $*** in 1995 and $*** in 1996, rose in 1997 to a *** of $*** but fell thereafter, to a *** of $*** in 1998,
with the industry recording a significant *** of $*** in 1999.  Table 5, CR at II-18, PR at  II-11.  The industry
experienced an operating *** of  $*** in interim 1999, compared to an operating *** of $*** in interim 2000. 
Table C-2, CR at C-6, PR at C-6.   

    80 CR at II-15, PR at II-10.  There were *** workers in 1996, *** workers in 1997, and *** workers in 1999. 
Table C-1, CR at C-4, PR at C-4.  Workers in interim 1999 totaled ***, compared to *** in interim 2000.  Table
C-2, CR at C-6, PR at C-6.  The number of hours worked in 1995 was ***, and in 1996 was ***.  Table C-1, CR at
C-4, PR at C-4.  In 1997, the number increased to ***, but fell to *** in 1998.  Table C-1, CR at C-4, PR at C-4. 
In 1999, it rose to ***. Table C-1, CR at C-4, PR at C-4.  ERT employees worked *** hours in interim 1999,
compared with *** in interim 2000. Table C-2, CR at C-6, PR at C-6.  Hours worked were therefore *** percent
lower in interim 2000 than in interim 1999.  Table C-2, CR at C-6, PR at C-6.  Total wages paid in 1995 were
$***, but fell to $*** in 1996, increasing to $*** in 1997, before falling again to $*** in 1998. Table C-1, CR at
C-4, PR at C-4.  In 1999, wages paid increased to $***.  Table C-1, CR at C-4, PR at C-4.  Wages were ***
percent less in interim 2000 than during the same period in 1999. Table C-2, CR at C-6, PR at C-6. 

    81 Table 4, CR at II-16, PR at II-10, Table C-1, CR at C-4, PR at C-4. 

    82 Table C-2, CR at C-6, PR at C-6. 

interim 1999, to *** percent in interim 2000,77 but never returned to its level at the beginning of the
investigation period. 

We also examined profit and loss data for domestic producers on their ERT operations. 
Operating income as a ratio to net sales increased from a *** of *** percent in 1995 to an operating *** of
*** percent in 1997, but fell thereafter, exhibiting a *** of *** percent in 1999.  Operating *** as a ratio to
net sales grew *** percentage points between interim 1999 and interim 2000.78  On the basis of this
information, we find that the industry was unable to carry out its domestic ERT operations at a reasonable
level of profit.79

Employment, hours worked, and total wages paid decreased over the period examined.  The
average number of production and related workers (PRWs) employed by ERT producers ranged from a
high of *** in 1995 to a low of *** in 1998.80 

Industry productivity as measured in pounds per hour stayed fairly constant between 1995 and
1998, fluctuating between *** pounds per hour in 1996 and *** pounds per hour in 1997, but fell
to *** pounds per hour in 1999.81  Productivity was *** percent lower in interim 2000 than in interim
1999.82 

In evaluating the question of serious injury, we also considered inventories, levels of capital
investment, and R&D expenses.  The U.S. producers’ end of period inventories increased by nearly ***
percent between 1995 and 1999, while the ratio of domestic producer inventories to total shipments
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    83 CR at II-15, PR at II-10.  Table 4, CR at II-16, PR at II-10.  End of period inventories increased from
*** pounds in 1995 to *** in 1999.  The ratio of domestic inventories to total shipments rose from *** percent in
1995 to *** percent in 1999.  Table 4, CR at II-16, PR at II-10, Table C-1, CR at C-4, PR at C-4.  

    84 The industry spent $*** on capital expenditures in 1995, $*** in 1996, $*** in 1997, $*** in 1998, and $***
in 1999.  Table 9, CR at II-25, PR at II-12. 

    85 R&D expenditures declined from $*** in 1995 to $*** in 1996, and then rose to $*** in 1997.  While these
expenditures then increased in 1998 to $***, they fell sharply to $*** in 1999.  Table 9, CR at II-25, PR at II-12. 

    86  We again note that the idling of these facilities may be temporary.

    87 Although Commissioner Askey concurs in the Commission’s finding with respect to serious injury and joins
in the discussion outlined above, she notes there is conflicting evidence as to whether the industry is suffering
serious injury.  While the record does establish that there has been a decline in many of the trade and financial
indicators of the industry (such as production, shipments, capacity utilization, market share, and operating income)
during the Commission’s traditional five-year period of investigation, the bulk of these declines occurred between
1995 and 1996.  During the last four years of the period (1996 to 1999), the industry’s production, shipments,
sales, market share, employment, and capacity utilization levels remained relatively stable.  Moreover, although
the industry’s operating income ratio dropped from *** percent in 1998 to *** percent in 1999, the industry’s
operating *** in 1999 is not significantly below its operating *** level of *** percent in 1995, the first year of the
period of investigation.  In addition, of the two domestic producers, only Globe experienced *** during the period. 
Globe contends that it was not suffering serious injury at the time of its exit from the industry in March 2000.

increased by *** percentage points between 1995 and 1999.83  The industry’s capital expenditures
fluctuated between 1995 and 1999,84 while its research and development expenditures fluctuated between
1995 and 1998 before declining sharply in 1999.85

In summary, there has been a deterioration in the condition of the domestic industry during the
period examined.  Production, shipments, and capacity utilization declined significantly, end-of-period
inventories increased markedly, and the industry went from *** to ***.  Consequently, the evidence
demonstrates a “significant overall impairment” in the position of the domestic industry.  As a result, and
consistent with the overall record, we find that the domestic industry is seriously injured.  

Although we find that the industry as a whole is suffering serious injury, we note that the record
shows a significant divergence in the performance of the two domestic producers.  The *** sustained by the
industry at the end of the period are attributable entirely to the financial condition of Globe.  By contrast,
North American was *** in each year examined.  North American’s operating ratio in interim 2000
exceeded its ratio in each of the previous full years examined.  Similarly, the idling of facilities and
employee reductions that occurred in 2000 reflect the idling of the Globe facilities.86 87  We discuss the
circumstances pertaining specifically to Globe in the following section on causation.  
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    88 19 U.S.C. § 2252(b)(1)(B). 

    89 Section 202(c)(1)(C), 19 U.S.C. § 2252(c)(1)(C). 

    90 Section 202(c)(2)(A), 19 U.S.C. § 2252(c)(2)(A). 

    91 As we have found the domestic industry to be seriously injured, we discuss causation in the context of present
injury in this section.  See Section VII for a discussion of causation in the context of threat. 

    92 Section 202(c)(2)(B), 19 U.S.C. § 2252(c)(2)(B).  The legislative history of the Trade Act includes examples
of other causes “such as changes in technology or in consumer tastes, domestic competition from substitute
products, plant obsolescence, or poor management,” which, if found to be more important causes of injury than
increased imports, would require a negative determination.  Trade Reform Act of 1974, Report of the Committee
on Finance on H.R. 10710, S. Rept. 93-1298, 93rd Cong., 2d Sess. (1974), at 121.  

    93 In response to a question posed at the hearing on alleged alternative causes of serious injury, petitioner further
argued that U.S. demand for ERT is not falling significantly and that, in fact, apparent U.S. consumption is higher
than it was 10 years ago.  With respect to whether U.S. customers prefer Globe’s (now North American’s) tubed
fine gauge ERT over imported ribboned fine gauge, petitioner points to evidence on the record that U.S. end-users
are willing to pay a *** premium for tubed ERT.  Petitioner also cites evidence that end-users regard the
Globe/North American product and imported ERT as at least comparable in quality, and asserts that charges that
Globe’s quality started to deteriorate as it began to exit the business are a sign of the serious injury caused by
imports.  Petitioner does not agree that spandex is becoming an important substitute for ERT.  Petitioner’s
Posthearing Br. at 19-23.

VI. SUBSTANTIAL CAUSE OF SERIOUS INJURY

Statutory Framework.  The third statutory criterion concerns whether the subject article is being
imported in such increased quantities as to be a “substantial cause” of serious injury or threat thereof.  The
term “substantial cause” is defined in section 202(b)(1)(B) to mean “a cause which is important and not
less than any other cause.”88  Thus, increased quantities of imports must be both an important cause of the
serious injury or threat thereof and a cause that is equal to or greater than any other cause.

In determining whether increased imports are a substantial cause of serious injury or threat of
serious injury, the statute directs that we take into account all relevant economic factors, including but not
limited to “. . . an increase in imports (either actual or relative to domestic production) and a decline in the
proportion of the domestic market supplied by domestic producers.”89  The statute also directs that we
consider “the condition of the domestic industry over the course of the relevant business cycle.”  We may
not aggregate the causes of declining demand associated with a recession or economic downturn in the U.S.
economy into a single cause of serious injury or threat of serious injury.90  Also, the statute directs that we
examine factors other than imports that may be a cause of serious injury or threat of serious injury to the
domestic industry and include such findings in our report.91  Neither the statute nor the legislative history
rules out consideration of any other possible causes of injury.92

Arguments of the Parties.  Petitioner argues that imports are a substantial cause of serious injury
and threat of serious injury to the domestic industry, and that massive and increasing imports are
significantly underselling the U.S. product.  Petitioner asserts that ERT is a commodity product and that,
although quality is an important purchase factor, U.S. and imported ERT are generally comparable in
quality, making price, therefore, the most important purchasing factor.  The import surge, according to
petitioner, has consequently resulted in massive underselling of the U.S. product.93 
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    94 Heveafil and Filati Prehearing Br. at 19-22.

    95 Heveafil and Filati Prehearing Br. at 28-40; Rubberflex and Flexfil Posthearing Br. at 9-13.

    96 See 19 U.S.C. § 2252(c)(2)(A). 

    97 CR at II-5, PR at II-4. 

    98 CR at II-45, PR at II-20. 

    99 CR at II-45, n.51, PR at II-20. 

The respondents argue that imports are not a substantial cause of serious injury or threat of serious
injury, asserting that both Globe and North American benefitted from imports over the investigation period. 
They argue that Globe imported because it ***, and that imports contributed positively to Globe’s
operations during the five-year period.  They point out that Globe imported commodity grade ERT to
complement its U.S. production of fine gauge and heat-resistant ERT, and that imports enabled Globe to
***.94  The respondents also point to alternative, more important causes of injury to the domestic industry,
including reduced U.S. demand for ERT due to substitution by spandex and other synthetic elastics,
concerns about allergic reactions to the latex protein that is contained in end products made from ERT
(particularly those used in medical applications), and the movement of ERT end-users abroad to take
advantage of trade preferences and low-cost labor.  Respondents argue that declines in U.S. ERT prices
were due to the declining cost of latex and note that U.S. producers are at a comparative disadvantage
compared to foreign producers. They describe Globe’s decision to exit the ERT market as unrelated to
increased imports but a business decision to increase efficiency and competitiveness by focusing on the
spandex market.  They argue that the U.S. industry’s problems have been largely self-inflicted because
North American has chosen to purchase obsolete facilities, has never been adequately capitalized, and has
continued to offer a limited product range, focusing almost exclusively on standard gauge ERT.95

Finding.  Based on the evidence before us, we find that increased imports of ERT are not a
“substantial cause” of serious injury to the domestic ERT industry.  Specifically, we find that increased
imports are neither an important cause of such injury to the domestic industry, nor a cause that is equal to
or greater than any other cause.  Our findings with respect to threat of serious injury, including causation,
are provided in Section VII below.

Conditions of Competition  

In making our finding, we considered the following conditions of competition that affected the
competitiveness of domestic and imported ERT in the U.S. market.96 

Demand for ERT is principally derived from demand for the products in which ERT is used, such
as women’s apparel, underwear waistbands, sock tops, netting used to wrap meat as well as other non-food
items, hospital garments, bandages and other medical supplies, disposable diapers, furniture webbing, and
shock cords.97  Primary consumers of ERT include a large number of small purchasers for which the cost
of ERT can be a relatively large share of the total cost of their products.98

Apparent U.S. consumption of ERT increased markedly prior to the period examined in this
investigation, rising by 55 percent between 1989 and 1994.99  Indeed, 1993 and 1994 were the peak years
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    100 CR at II-45, n.51, PR at II-20.

    101 Table 1, CR at II-9, PR at II-6, CR at II-8, PR at II-6. 

    102 Tables C-2 at C-5, PR at C-5.  

    103 CR at II-46-47, PR at II-21. 

    104 CR at II-48, II-50, PR at II-22-23.

    105 CR at II-48-49, PR at II-22-23.

    106 CR at II-48-49, PR at II-22-23.

    107 Table 1, CR at II-9, PR at II-6. 

    108 Table 1, CR at II-9, PR at II-6. 

    109 Table C-1, CR at C-3, PR at C-3. 

    110 Table C-2, CR at C-5, PR at C-5. 

in apparent U.S. consumption of ERT since 1989.100  Between 1995 and 1999, apparent U.S. consumption
fluctuated between *** and *** pounds, reaching a high point in 1997 but declining by *** percent
overall.101  Apparent U.S. consumption was also *** percent lower in the first half of 2000 than in the first
half of 1999.102  This is reasonably consistent with the experiences of the purchasers that responded to the
Commission’s questionnaires, eight of which reported declining demand; six of which reported no change in
demand; and four of which reported increasing demand.  Most purchasers reporting declining demand
attributed this trend to latex-related health concerns about ERT; a shift towards spandex and other
synthetic products; and increasing imports of finished goods incorporating ERT.103

Although substitutability between ERT and other products is somewhat limited,104 some purchasers
of end-use products have moved towards spandex in certain instances due to its finer gauge and other
superior properties.  Hosiery, underwear, and intimate apparel applications are end uses where the
substitution to spandex has been most important.105  ERT substitutes other than spandex, which is more
expensive than ERT and most competitive in the fine-gauge applications previously mentioned, include
neoprene and cut rubber tape.106

The domestic industry was concentrated during the period examined and, with the departure of
Globe, now consists of only one firm, North American.  Before its exit from the market, Globe was the
largest of the producers and accounted for *** percent of domestic production in 1999.  However, in March
2000, Globe announced that it was exiting the business due to significant financial losses.  North American
has purchased Globe’s assets and hired some of its work force.

The domestic industry lacked sufficient capacity to supply the entire U.S. ERT market during the
period examined, given that its overall capacity of *** million pounds was substantially smaller than the
average level of apparent U.S. consumption.107  Apparent U.S. consumption ranged between *** and ***
million pounds.108  In 1995, U.S.-produced ERT accounted for *** percent of the U.S. market.109  That
share declined to *** percent in 1996, and continued to decline to *** percent in 1998 before rising to ***
percent in 1999 and *** percent in the first half of 2000.110 
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    111 CR at II-9, PR at II-6. 

    112 Table D-1, CR at D-3-4, PR at D-3-4. 

    113 CR at II-12, PR at II-8.

    114 CR at II-12, PR at II-8. 

    115 CR at II-54, PR at II-25.

    116 CR at II-52, PR at II-24, Table 17, CR at II-54, PR at II-26.

    117 CR at II-56-57, PR at II-27, Table 18, CR at II-60, PR at II-29. 

    118  Tr. at 152.  See also Petitioner’s Prehearing Br. at 11; ERT from Indonesia, Inv. No. 731-TA-787 (Final)
USITC Pub. 3191 at 7, 11 (May 1999). 

    119 Table 14, CR at II-35, PR at II-15.  We reach no conclusion on whether tubed fine gauge ERT is superior to
ribboned fine-gauge ERT.  It is clear, however, that the increased level of quality offered by imported ERT has led
to greater competitiveness of imported ERT.  See CR at II-84 and II-86, PR at II-39, 40, identifying the importance
of improved quality.  

    120 CR at II-62, PR at II-30. 

In addition to the domestic producers, the primary sources of supply of ERT in the U.S. market
have been Malaysia and Indonesia, which accounted for more than 70 percent of all imports of ERT during
1995-99.111  Thailand is a growing source of ERT, while Italy and India have supplied substantial
quantities of ERT to the United States on a sporadic basis.112  The domestic industry has been responsible
for a reasonably significant percentage of imports during the period examined.  Globe’s imports from
Indonesia accounted for *** percent to *** percent of the volume of total imports during 

1995-99.113  North American accounted for a much smaller share -- its imports from *** accounted for ***
percent to *** percent of the volume of total imports during 1997-99.114 

ERT produced in the United States is regarded by producers, importers, and purchasers as being
physically interchangeable with imported ERT.115  Purchase decisions typically are based on three primary
factors:  quality, price, and availability,116 with quality generally being rated the most important factor in
the purchase decisions.  Imported ERT is more likely to have an advantage in price, while the domestic
product is more likely to have an advantage in availability.  Views on quality are mixed, with many
purchasers considering U.S.-produced ERT to be lower in quality than ERT from Indonesia, but higher
than or comparable in quality to ERT from Malaysia.117

Both U.S.-produced and imported ERT compete in the commodity-grade market.118  Certain
product niches, however, are dominated by either U.S.-produced ERT (e.g., heat-resistant ERT) or by
imported ERT (e.g., food-grade ERT).  However, U.S. producers have seen their fine-gauge ERT niche
erode over time.119

The prices of both imported and domestic ERT are affected by the cost of raw materials, including
rubber latex, which is the primary material input in the production of ERT and accounts for between ***
and *** percent of the total cost of producing ERT.120  The price of rubber latex fluctuated during the
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    121 Prices of rubber latex for domestic producers increased from around $*** per pound in the latter part of 1994
to between $*** and $*** per pound by the third quarter of 1996.  CR at II-62, PR at II-30-31.  However, rubber
latex prices then fell to under $*** per pound in 1997, and then fell further ***.  CR at II-62-63, PR at II-29. 
Prices of rubber latex for foreign producers fell from $*** per pound in 1997, to $*** per pound in 1998, and to
$*** per pound in 1999.  CR at II-63, PR at II-29-31.   

    122 CR at II-19, PR at II-11, Table 7, CR at II-23, PR at II-11.               

    123 CR at II-83, PR at II-39.

    124 In September 1992, the Commission determined under section 731(b) of the Tariff Act of 1930 (“the Act”), 
19 U.S.C. § 1673d(b), that the domestic industry was materially injured by reason of less than fair value (“LTFV”)
imports of ERT from Malaysia.  Commerce imposed an antidumping duty order on imports from Malaysia on
October 7, 1992.  In June 2000, the Commission, in a full five-year review of the order on Malaysia, determined
under section 751(c) of the Act, 19 U.S.C. § 1675(c), that revocation of the antidumping duty order on ERT
imports from Malaysia would be likely to lead to continuation or recurrence of material injury to an industry in the
United States within a reasonably foreseeable time.

    125 In June 1998, the Commission determined under section 753 of the Act, 19 U.S.C. § 1575b(a)(1), (2), that an
industry in the United States was not likely to be materially injured if the countervailing duty order on ERT
imports from Malaysia were revoked.  Subsequently, on July 28, 1998, Commerce revoked the countervailing duty
order on ERT imports from Malaysia.

    126 Table 1, CR at II-9, PR at II-6, Table 2, CR at II-11, PR at II-7, Table 3, CR at II-13, PR at II-9.

    127 Table C-2, CR at C-5, Table D-1, CR at D-3.

period examined but declined significantly between 1997 and 1999 for both U.S. and foreign producers.121 
Unit raw material costs for both of the U.S. producers decreased continuously from 1995 to 1999 as their
latex costs fell.122  ERT prices also declined between 1997 and 1999.123

Finally, as noted above, antidumping and countervailing duty orders were imposed on imports of
ERT from Malaysia in 1992,124 and an antidumping duty order was imposed on imports of ERT from
Indonesia in 1999.  While the countervailing duty order was revoked in 1998,125 the antidumping orders
remain in effect.

Analysis of Causation as to Present Injury 

Although we have determined that the evidence in the record indicates that the domestic industry is
experiencing serious injury, we find that increased imports of ERT are neither an important cause of
serious injury to the domestic industry, nor a cause that is equal to or greater than any other cause.

Imports of ERT did increase from 16.2 million pounds in 1995, to 20.8 million pounds in 1998,
but declined to 18.6 million pounds in 1999, a level below that in 1997 and 1998.126  This decline continued
in interim 2000 with imports in January-June 2000 at 8.5 million pounds, as compared to 8.9 million
pounds in January-June 1999.127 

In concluding that the increased imports are not an important cause of serious injury, we found no
evidence of correlation between changes in the domestic ERT industry’s financial condition during the
period examined and import volume trends.  Specifically, the record indicates that the industry experienced
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    128 Table 3, CR at II-13, PR at II-9.

    129 Table 5, CR at II-18, PR at II-11.

    130 CR at II-12, PR at II-8.  Globe imported *** pounds of ERT in 1997, valued at $***.  

    131 Workers were producing *** pounds per hour in 1997, the highest level during the period.  Table 4, CR at II-
16, PR at II-10. 

    132 CR at II-82, PR at II-38. 

    133 Globe Producers’ Questionnaire Response at 2.

    134 Table 7, CR at II-23, PR at II-11.

    135 Table V-6, CR at II-83-84, PR at II-33-39.

    136 CR at II-84, PR at II-39. 

its best performance when ERT imports were increasing.  For example, U.S. import volumes of ERT
reached their highest levels during 1997 and 1998.128  Nonetheless, in 1997, U.S. production rose to ***
pounds, and the U.S. industry’s capacity utilization rate rose to its highest post-1995 level at *** percent. 
In addition, the industry’s net sales, gross profits, and operating income were also at their highest points at
this time.  Indeed, Globe experienced its highest *** in 1997,129 when it imported its greatest volume of
Indonesian ERT.130  North American experienced its greatest *** in 1998, when U.S. imports were at their
zenith.  The number of production and related workers also rose in 1997 to nearly the highest point during
the period at ***, as did worker productivity.131  

Although still somewhat robust compared to the rest of the period, in 1998, the industry’s financial
condition began to deteriorate following the filing by North American of an antidumping duty petition
against imports of ERT from Indonesia.  The industry experienced its most significant profitability declines
in 1999 and interim 2000, despite the fact that imports decreased significantly in 1999 as compared to
1998, both absolutely and relative to domestic production, and fell slightly from interim 1999 to interim
2000.  The lack of correlation between increased imports and serious injury indicates the lack of a causal
nexus.

Moreover, we note that when the Commission requested information from U.S. producers
regarding which factors they believed adversely affected the industry, Globe--the only producer
experiencing *** during the period--responded by ***.132  Indeed, ***.133 

We have also considered petitioner’s argument attributing the declining prices of ERT, particularly
in 1998-1999, to increased quantities of low-priced imports.  We conclude, to the contrary, that price
declines reflect in part the declining raw material costs of latex, acknowledged to be the main raw material
used in producing ERT.  The cost of rubber latex fell between 1997 and 1999, resulting in a decline of
$*** per pound in the industry’s raw material costs from 1997 to 1999.134  This decline contributed to the
domestic price decline from 1997 to 1999.135  More ERT suppliers agreed that the decreased cost of rubber
latex was a very important cause of the decline in ERT prices than agreed on the importance of any other
cause.136   
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    137 See Extruded Rubber Thread from Indonesia, USITC Pub. 3191at 7 (May 1999).  See also Heveafil and Filati
Prehearing Br. at 20, stating “***.”  See also Petitioner’s Posthearing Br. at 11, which asserts “***.”

    138 Table 21, CR at II-73, PR at II-36. 

    139 CR at II-7, II-13, PR at II-5, II-8.

    140 19 U.S.C. § 2252(c)(6)(D). 

In finding that increased imports are not an important cause of serious injury to the domestic
industry nor a cause that is equal to or greater than any other cause, we also considered other evidence in
the record of alternative causes.  We note in this regard Globe’s business decision to shift the focus of its
production-related resources from commodity-grade ERT to more profitable spandex and fine-gauge ERT
products.  The decision caused Globe to rely principally on imports of ERT from Indonesia to supply its
commodity-grade ERT customers.137  When Indonesian imports declined after antidumping duties were
imposed in 1999, Globe lost its assured source of low-cost commodity-grade ERT.  In order to continue to
supply a full product line to its customers, Globe then increased its commodity-grade production to levels
*** than levels earlier in the period.138  These levels proved unsustainable.  Consequently, in March 2000,
Globe announced its decision to withdraw from the ERT business altogether,139 sold its ERT lines to North
American, and began to concentrate solely on spandex production.  

We also examined fluctuations in demand for ERT over the period examined due in part to
substitution by spandex and other synthetic elastomers due to environmental and health considerations, 
and end users’ relocation of their production facilities outside the United States to gain ready access to
lower cost ERT.

In sum, given the lack of correlation between the U.S. industry’s worsening condition and increased
imports, as well as the evidence in the record of other factors that contributed importantly to the domestic
industry’s condition, we find that increased imports are not an important cause of serious injury, nor a
cause that is equal to or greater than any other cause.  We therefore conclude that increased imports are not
a substantial cause of serious injury to the U.S. ERT industry.

VII. INCREASED IMPORTS ARE NOT A SUBSTANTIAL CAUSE OF THE THREAT OF
SERIOUS INJURY

Statutory Framework.  The statute defines “threat of serious injury” as “serious injury
that is clearly imminent.”140  In considering whether the industry is threatened with serious injury, we
considered all relevant economic factors, including the statutory threat factors:  

(i) a decline in sales or market share, a higher and growing inventory (whether maintained by 
domestic producers, importers, wholesalers, or retailers), and a downward trend in production, 
profits, wages, productivity, or employment (or increasing underemployment) in the domestic 
industry,

(ii) the extent to which firms in the domestic industry are unable to generate adequate capital to 
finance the modernization of their domestic plants and equipment, or are unable to maintain 
existing levels of expenditures for research and development,  

(iii) the extent to which the United States market is the focal point for the diversion of exports of 
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    141 19 U.S.C. § 2252(c)(1)(B).

    142 Table C-2, CR at C-5, PR at C-5.

    143 Table 4, CR at II-16, PR at II-10.   

    144 Table 4, CR at II-16, PR at II-10.

    145 Table C-2, CR at C-6, PR at C-6.

    146 Table C-1, CR at C-4, PR at C-4.

    147 Table C-1, CR at C-4, PR at C-4.  

    148 Table C-2, CR at C-6, PR at C-6. 

    149 Table C-1, CR at C-4, PR at C-4.

    150 Table C-2, CR at C-6, PR at C-6. 

    151 Table C-1, CR at C-4, PR at C-4. 

    152 Table C-2, CR at C-6, PR at C-6. 

    153 Chairman Koplan did not find the domestic industry to be seriously injured.  

the article concerned by reason of restraints on exports of such article to, or on imports of such 
article into, third country markets.141 

Some of the factors set out in the statute overlap with factors already discussed in our finding of
serious injury.  We summarize briefly the facts pertinent to those overlapping factors.  We then discuss the
other statutory factors as well as other economic factors that we find to be relevant in this investigation. 

The domestic industry’s market share declined from *** percent in 1995 to *** percent in 1998,
before increasing to *** percent in 1999.  Industry market share increased slightly from interim 1999 to
interim 2000.142  U.S. capacity utilization also declined between 1995 and 1996, from *** percent to ***
percent, and fluctuated thereafter.143  The domestic industry’s production, sales, and productivity also
fluctuated during the period, ending at levels in 1999 that were below the levels recorded in 1995.144 
Further declines occurred in interim 2000, as compared to interim 1999, coinciding with the cessation of
ERT production by Globe and the purchase of its assets by North American.145  The industry’s operating
profitability moved from a *** in 1995, to a *** ratio in 1997 equal to *** percent of industry sales, to a
*** ratio of *** percent in 1999.146  The number of production workers fluctuated over the period but were
at similar levels in both 1995 and 1999,147 before dropping off significantly during the transitional period of
2000.148  Wages paid were *** percent higher in 1999 than in 1995,149 but, again, decreased (by ***
percent) in interim 2000 as compared to interim 1999 as Globe reduced, and then halted, its ERT
production.150  Inventories held by domestic producers increased significantly from 1995 to 1999,151 but
were more than *** percent lower in interim 2000 than in interim 1999.152

These facts, among others, were sufficient for us to conclude that the domestic industry was
seriously injured.153  However, our analysis of the following factors leads us to the conclusion that imports
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    154 Extruded Rubber Thread from Malaysia, USITC Pub. 3327 (July 2000) (revocation of antidumping order
would likely result in adverse volume and price effects); Extruded Rubber Thread from Malaysia, Inv. No. 753-
TA-34, USITC Pub. 3112 (Jun. 1998), USITC Pub. 3112 (Jun. 1998) at 10 (“The continued existence of the
antidumping order on ERT from Malaysia is likely to constrain any increase in subject import volumes.”). 
Malaysia exported 25.0 million pounds of ERT to the United States prior to 1992; 22.0 million pounds in 1992 (the
year in which the antidumping duty order was issued); 10.4 million pounds in 1996; and 9.3 million pounds in
1999.  Tr. at 173, CR at Table D-1, CR at D-3, PR at D-3.  ERT imports from Indonesia fell from 9.5 million
pounds in 1998 to 4.7 million pounds in 1999, and were 53 percent lower in interim 2000 than in interim 1999. 
Table C-2, CR at C-5, PR at C-5. 

    155 Extruded Rubber Thread from Malaysia, USITC Pub. 3327 (July 2000).

    156 64 Fed. Reg. 27755 (May 21, 1999).

    157 CR at II-9, PR at II-6.  

    158 CR at II-14, PR at II-8.

    159 CR at II-14, PR at II-8. 

    160 Petitioner’s Posthearing Br. at 12-15. 

    161 Petitioner’s Posthearing Br. at 13. 

do not pose the threat of serious injury to the domestic industry.

First, antidumping duties are being applied to imports of ERT from Malaysia and Indonesia to
offset sales at less than fair value in the United States.154  The order with respect to Malaysia recently was
continued pursuant to a full five-year review in July 2000,155 and the order issued with respect to ERT from
Indonesia was initially imposed in May 1999.156  Barring changed circumstances or unforeseen
developments, the orders therefore will be in effect for approximately four more years and can be expected
to constrain to some extent the behavior of the bulk of ERT imports entering the United States, particularly
since ERT imports from Malaysia and Indonesia constitute 70 percent of all ERT imported into the United
States.157

Second, imports decreased in absolute terms both from 1998 to 1999, and again from interim 1999
to interim 2000.  The decline in imports in the most recent periods strongly suggests that imports do not
present a threat of serious injury to the domestic industry that is clearly imminent.

Third, North American has been able to generate adequate capital to finance the modernization of
its operations, and those operations are already experiencing enhanced performance.  Since March 21,
2000, North American has been operating Globe’s facility under an informal rental agreement158 and has
now secured financing enabling it to complete its acquisition of all of Globe’s ERT operations for
$***.159  Petitioner states in its posthearing brief that North American would ***, and that the merger is
already providing beneficial effects.160   Petitioner further states that it plans to move *** soon to begin
producing ***, “which will reduce its cost of production substantially”161 and will make North American
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    162 Petitioner’s Posthearing Br. at 14. 

    163 Petitioner’s Posthearing Br. at 14.

    164 Petitioner’s Posthearing Br. at 14.

    165 Petitioner’s Posthearing Br. at 14.

    166 Globe spent $*** on research and development in 1995, $*** in 1996, $*** in 1997, $*** in 1998, and $***
in 1999.  In contrast, North American spent $*** in 1995, $*** in 1996, $*** in 1997, $*** in 1998, and $*** in
1999.  Table 9, CR at II-25, PR at II-12.   

    167 ***.  Respondents point out that *** may relate more to Liberia’s troubled political condition than to the state
of North American, and that North American made similar claims about its Liberian rubber plantation in the
previous safeguard investigation of ERT in 1992.  On balance, we do not find North American’s arguments
concerning its Liberian plantation to be persuasive.

    168 Table C-2, CR at C-6, PR at C-6.

    169 CR at II-44, PR at II-19.

“***.”162  Petitioner confirms that none of the new lines acquired from Globe is surplus,163 and that its
acquisition of the company has already resulted in the following benefits:  (1)  North American’s combined
cost per pound is now significantly lower relative to previous levels for each facility because the company’s
general and administrative expenses are spread between the two locations; (2) the cross-fertilization of
technology is proving helpful to the company in both the short- and long- term; and (3) the company is now
selling a broader range of product.164  North American indicates its acquisition of Globe has also caused it
to incur the burden of managing two plants:  the expense of maintaining the services of the two plants until
they are consolidated; and the expense of consolidating them.165  On balance, we find that North
American’s ability to finance its acquisition of Globe supports a finding that increased imports do not pose
a threat of serious injury to the domestic ERT industry.

Fourth, the domestic industry has maintained existing levels of expenditures for research and
development.  North American benefitted substantially from its purchase of Globe in this respect, since
***.166  The two companies were able to maintain their existing R&D expenditure levels during the entire
period except for a decrease in Globe’s expenditures in 1999.  However, with the purchase of Globe’s
assets by North American, we do not find this one-year decline to be indicative of a future threat of serious
injury by imports.167

Fifth, while there is significant aggregate productive capacity, and arguably significant excess
capacity, in Indonesia, Malaysia, and Thailand, and some projections for increased capacity, these
circumstances have existed throughout the period examined but have not led, as discussed previously, to
increased imports being a substantial cause of serious injury.  In fact, imports have decreased in the most
recent periods.  In light of all the factors discussed, we do not find that available foreign capacity alone is
sufficient to indicate a clearly imminent threat of serious injury.

Sixth, inventories of ERT in the U.S. and foreign markets are declining.  U.S. inventories were
more than *** percent lower in interim 2000 than in interim 1999,168 and foreign producers’ end-of-year
inventories as a percentage of their production fell from *** percent in 1995 to *** percent in 1999.169 
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    170 CR at II-44, PR at II-19.

    171 CR at II-43, PR at II-18.

    172 CR at II-43, PR at II-18.

    173 CR at II-43, PR at II-18.

Projections indicate that inventories in Indonesia in particular are expected to decline in the near future.170  
Seventh, there is no evidence that other nations maintain restraints on exports of ERT to third

country markets, or on imports of ERT into third country markets, that could cause ERT to be diverted to
the United States.  Furthermore, evidence in the record of the investigation indicates that foreign producers
sell the bulk of their ERT in markets outside of Malaysia and the United States,171 primarily in Asia and
Europe.172  Reported foreign shipments to the United States accounted for only *** percent of total
shipments reported by foreign producers.173 

We therefore conclude that there is no causal connection between increased imports and any
alleged threat of serious injury to the domestic industry, and that increased imports are therefore not a
substantial cause of the threat of serious injury to the domestic industry. 

VIII. CONCLUSION

For the reasons stated herein, we find that increased imports are not a substantial cause of serious
injury, or the threat of serious injury, to the domestic industry producing ERT.  
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    174 19 U.S.C. § 2252(c)(6)(C).

    175 Domestic ERT production declined by *** percent from 1995 to 1999.  CR at I-14, PR at II-9.

    176 Capacity utilization fell by *** percentage points from 1995 to 1999.  Table C-1, CR at C-4, PR at C-4.

    177 Table C-1, CR at C-4, PR at C-4.

    178 Ibid.

    179 Ibid.

    180 Ibid.

    181 Table 6, CR at I-22, PR at II-11.

    182 CR at I-7, PR at II-5.

    183 CR at I-14, PR at II-8.

Dissenting Views on Serious Injury of Chairman Koplan

As noted above, I join the Views of the Commission concerning the domestic industry, increased
imports, and no threat of serious injury.  However, I dissent from the Views of the Commission concerning
serious injury and find that the domestic industry is not seriously injured.  In finding that the domestic
industry is not seriously injured, I have considered the evidence in the record relating to the enumerated
statutory factors, as well as evidence relating to domestic production, capacity, capacity utilization,
shipments, market share, profit and loss data, plant closings, wages and other employment-related data,
productivity, inventories, capital expenditures, and research and development expenditures.  Considered in
their entirety and in the context of the analysis discussed below, I do not find these factors reflect a
significant overall impairment of the condition of the industry which constitutes “serious injury” within the
meaning of section 202 of the Trade Act.174

The domestic industry as a whole has experienced declines in several key factors over the years
examined in this investigation, including a decline in domestic production175, in capacity utilization176, in the
number of employees177, hours worked178, wages paid179, and productivity180.  Over the period examined,
the operating income fluctuated, with *** reported in 1995 and 1996, the most *** reported in 1997, and
another *** in 1999.181  Viewed in isolation, the industry may appear to be seriously injured.

While I considered the data for the industry as a whole, and while these data suggest that the
industry is seriously injured, a closer analysis of the condition of the industry, viewed in the context of the
Commission’s recent decision in the antidumping investigation regarding Extruded Rubber Thread 
(“ERT”) from Indonesia and the Commission’s findings in that investigation regarding the domestic
industry, lead me to find that the industry is not seriously injured.

Two firms, North American and Globe,  produced ERT in the United States during the period
examined.182  Prior to its departure from the domestic industry in March 2000, Globe was the larger U.S.
producer of ERT; the domestic industry now consists of one firm.183  Prior to the imposition of antidumping
duties on imports of ERT from Indonesia in May 2000, Globe focused increasingly on the manufacture of
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    184 Tr. at 37-40, 75, 104-105.

    185 Extruded Rubber Threat from Indonesia, Inv. No. 731-TA-787 (Final), USITC Pub. 3191 (May 1999) at 
5-6.

    186 Ibid.

    187 CR at I-13, PR at II-8.

    188 CR at I-7, PR at II-5.

    189 Extruded Rubber Threat from Indonesia, Inv. No. 731-TA-787 (Final), USITC Pub. 3191 (May 1999) at 5.

    190 Table 6, CR at I-22, PR at II-11.

    191 Table C-2, CR at C-6, PR at C-6.

    192 Table 6, CR at I-22, PR at II-11.

    193 Calculated from data submitted by North American on September 15, 2000.

tubed fine-gauge and heat-resistant ERT184 and substituted imports from Indonesia for its production of
standard grades of ERT.  The volume of those imports of ERT from Indonesia were substantial and
competed head-to-head with North American’s product.185  Due in part to those substantial imports, the
Commission concluded in the antidumping investigation concerning Indonesia that Globe’s 

primary interest lay in importation, and the Commission found appropriate circumstances existed to
exclude Globe from the domestic industry.186 

On May 21, 1999, Commerce issued an antidumping duty order on imports of ERT from Indonesia
as a result of a petition filed by North American. On March 17, 2000, Globe announced its exit from the
ERT business187, and within approximately four months, North American had purchased all of Globe’s
ERT production lines plus its fine-gauge winding department.188  North American has begun production on
those lines, indicating that the idling of Globe’s facilities may be temporary. 

I find the divergence in the data of the two domestic firms to be significant, especially since the
Commission, in a recent investigation of this industry, found that Globe’s primary interest was in
importation and excluded Globe from its analysis of the domestic industry.189  For the industry as a whole,
operating income as a percent of sales fell from *** percent in 1997 to *** percent in 1998, and to ***
percent in 1999.190  Between January-June 1999 (“interim 1999")  and January-June 2000 (“interim
2000"), operating income as a percent of sales fell from *** percent to *** percent.191  However, ***. 
North American was *** in each year examined, and in the latter part of the period of investigation, as the
profitability of the industry declined, North American’s profitability ***.  North American’s operating
income to sales ratio was *** percent in 1997, rose to *** percent in 1998, and then declined to *** percent
in 1999.192  In the interim 2000, North American’s operating income to sales ratio was *** percent, a level
higher than in each of the previous full years examined in this investigation.193  From 1998 to 1999 Globe’s
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    194 Table 6, CR at I-22, PR at II-11.

    195 Calculated from data submitted by Globe on September 12, 2000.

    196 Extruded Rubber Threat from Indonesia, Inv. No. 731-TA-787 (Final), USITC Pub. 3191 (May 1999) at 11.

    197 Table 2, CR at I-11, PR at II-7; Table C-1, CR at C-4, PR at C-4.

    198 Ibid.

    199 Table C-2, CR at C-6, PR at C-6.

    200 Table C-1, CR at C-4, PR at C-6; Table C-2, CR at C-6, PR at C-6.

    201   I note that in July 2000, the Commission concluded a five-year review of the antidumping duty order on
ERT from Malaysia, and found that revocation of that antidumping duty order would be likely to lead to
continuation or recurrence of material injury to an industry in the United States within a reasonably foreseeable
time.  Extruded Rubber Thread from Malaysia, Inv. No. 731-TA-527 (Review), USITC Pub. 3327 (July 2000). 
Thus, there currently are antidumping duties being applied to imports of ERT from Malaysia and Indonesia.  I also
note that between 1995 and 1999 imports from Indonesia and Malaysia accounted for 71.7 - 94.2 percent of all
imports of ERT to the United States and *** percent of U.S. apparent consumption.  Table 2, CR at I-11, PR at II-
7; Table C-1, CR at C-4, PR at C-4.

operating income to sales ratio fell from *** percent to ***.194  In interim 2000, this ratio had ***.195  
Similarly, the idling of facilities and employee reductions that occurred in 2000 reflect the idling of Globe’s
facilities. 

More importantly, the industry recently received relief from less than fair value imports of ERT
from Indonesia that were threatening the domestic industry with material injury.  As background, on March
31, 1998, North American filed a petition alleging ERT imports from Indonesia were being sold in the U.S.
at less than fair value, and those imports were causing material injury to the domestic industry.  On May
21, 1999, Commerce issued an antidumping duty order as a result of this investigation.  Already at the time
of its final determination in that investigation, the Commission stated that it “believed that North
American’s stronger performance in 1998 *** related to some extent to the pendency of the
investigation”.196  That order appears to be effectively eliminating the less than fair value imports from
Indonesia.  Imports from Indonesia accounted for 45.5 percent of imports of ERT in 1998, and *** percent
of U.S. apparent consumption.197  From 1998 to 1999, imports from Indonesia declined by 50.3 percent, a
loss of *** percentage points of U.S. apparent consumption.198  Between the interim periods, imports from
Indonesia declined by 53.3 percent, a *** percentage point loss by imports from Indonesia of U.S. apparent
consumption.199  In addition, the unit value of those imports increased by 16.8 percent between 1998 and
1999 and by 26.6 percent between the interim periods.200  Thus, the antidumping duty order appears to
have remedied the unfairly traded ERT imports in the domestic market that were threatening the domestic
industry with material injury.201 
 

Thus, while the record evidences that the industry was in a weakened condition over the period of
investigation, I find that this weakened condition resulted in part from the effects of less than fair value
imports.  Given that the current antidumping duty orders on ERT from Indonesia and Malaysia appear to
be effective, I do not find the domestic industry is currently seriously injured.
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