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HUSSAYA OUNJIT: USE OF FORCE BY THE NORTH  ATLANTIC TREATY
ORGANIZATION UNDER INTERNATIONAL LAW: A CASE STUDY OF KOSOVO.
THESIS ADVISOR: PROF. VITIT MUNTARBHORN, 228 pp. ISBN 974-17-7143-6.

This thesis focuses to study the use of force of the North Atlantic Treaty Organization
(NATO) in the case of Kosovo under the international law. According to the international
obligation banning the use of force against another state and charter of the United Nations,
pursuant to Article 2 (4), all UN members shall refrain in their international relations from the
threat or use of force, excepting for the purpose of self-defense, pursuant to Article 51, and
international co-operation in maintaining and restoring international peace and security.
Although Charter of UN does not preclude the establishment of regional arrangements or
agencies for dealing with matters relating to the maintenance of international peace and

security, all measures must be directed with authorization of Security Council.

After literatures reviewing and studying all grounds concerning to this case, it
manifestly found that the air forces of NATO allies in Kosovo violated the international law. The
use of force of NATO allies overlooked charter of UN and lacked the Security Council
sanction, even for Humanitarian purpose claimed by NATO allies. There is no any statute
supporting the NATO allies’ .operations to have international legal rights which, in this case,
initiates the concept of the responsibility to protect. In the said case, one of the main
problems is the Security Council’'s Veto. One solution is to propose this problem to the
General. Assembly for: discussing and making recommendations in the case that can
endanger to the international peace and security and should have a well-defined principle in
Humanitarian intervention to prevent any states from claiming or misusing for the use of force

against another state.
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Martinus Publishers,1985),p.102.
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" The Security Council may decide what measures not involving the use of
armed force are to be employed to give effect to its decisions, and it may call upon the
Members of the United Nations to apply such measures. These may.include complete or
partial interruption of economic relations and of rail, sea, air, postal, telegraphic, radio,

and other. means of communication, and the severance of diplomatic relations.

" Plans for the application of armed force shall be made by the Security Council

with the assistance of the Military Staff Committee.

"RD. Kearney and R.E.Dalton, “The Treaty on Treaties”, 64 American Journal of

International Law ,1970, pp.495, 534-5.

" See H.Wehberg, “L’Interdiction du Recours & la force. Le Principle et les

Problemes qui se posent”,78 R.C.A.D.I. (1951), pp.1,69.
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University Press, 2001), p.87.
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University Press, 2001) ,p.86.
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* Gonference on Security and Co-operation in Europe, Helsinki Act, 1975, 14

|.L.M. 1292,1294 (1975)
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Europe,1990,30 I.L.M.190, 196 (1991)

*2 Yoram Dinstein, War, Aggression and Self -Defence, (Third edition Cambridge

University Press, 2001) ,p.93.
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¢ Augustus Stapleton, Intervention and Non-Intervention (London: Murray,

1866); The Foreign Policy of Great Britain from 1790 to 1865 (London: Murray, 1866);

Ellery Stowell, Intervention in International Law (Washington, DC:-J. Bryne, 1921); and

Brownlie, International Law and the Use of Force by States.

*"France’s intervention was approved subsequently by European countries and

Turkey. See Stowell, Intervention in International Law, pp. 126, 489.

*® The others were the intervention by Austria, France, ltaly, Prussia, and Russia
in 1866—1968 to protect the Christian population in Crete; Russian intervention in the
Balkans in 1875—1978 in support of insurrectionist Christians; and interference by
European powers from 1903 to 1908 in favour of the oppressed Christian Macedonian

community. See Danish Institute of International Affairs, Humanitarian Intervention: Legal
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and Political Aspects (Copenhagen: Danish Institute of International Affairs, 1999), p.
79.

* Brownlie, International Law and the Use of Farce by States, pp. 338—339.

* Stowell, Intervention in International Law, (Washington, DC: J. Bryne), 1921, p.

53.

®" Dino Kritsiotis, "Reappraising Policy Objections to Humanitarian Intervention,

Michigan Journal of International Law 19 (1998), p. 1005.

* Brownlie, International Law and the Use of Force by States, p. 340.
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* See Baylis, J.et.al., The Globalization of World Politics (Oxford. University
Press Inc. New York 1997), p. 393.

o Murphy, D.Sean, Humanitarian Intervention: The United Nations in an Evolving

World Order (Philadelphia: University of Pennsylvania Press, 1996), p.149.
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* Ibid,pp.368-9

660Iiver, R.et. al., Humanitarian Intervention in Contemporary Conflict: A

Recoceptualization (Cambridge, UK, 1996), p.3.

" See supra note 63,p. 393.
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" HEIKE KRIEGE, The Kosovo Conflict' and. International Law: An Analytical

Documentation 1974-99,(Cambridge University Press: United Kingdom),2001,p15

" Situation of Human Rights in the Territory of the Former Yugoslavia, UN

General Assembly Resolution 47/147, 18 December 1992.

? Violations of Human Rights in the Republic of Bosnia and Herzegovina, the
Republic of Craotia and the FRY (Serbia and Montenegro), UN General Assembly
Resolution 48/153, 20 December 1993
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" Situation of Human Rights in Kosovo, UN General Assembly Resolution 49/204,
23 December 1994

" Situation of Human Rights in Kosovo, UN General Assembly Resolution 50/190,

22 December 1995.

Situation of Human Rights in Kosovo, UN General Assembly Resolution 51/111,

12 December 1996.

Situation of Human Rights in-Bosnia and Herzegovina, the Republic of Croatia
and the FRY (Serbia and Montenegro), UN General Assembly Resolution 51/116, 12
December 1996.

Situation of Human Rights in Kosovo, UN General Assembly Resolution 52/139,
12 December 1997.

Situation of Human Rights in Bosnia and Herzegovina, the Republic of Croatia
and the FRY (Sebia and Montenegro), UN General Assembly Resolution 53/163, 9
December 1998.

Situation of Human Rights in Kosovo, UN General Assembly Resolution 53/164, 9
December 1998.

Situation of Human Rights in Kosovo, UN General Assembly Resolution 54/183,
17 December 1999.
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° Report on the Situation of Human Rights in the Former Yugoslavia,

E/CN.4/1992/s-1/9, 28 August 1992

" Report on the Situation of Human Rights in the Territory of the Former
Yugoslavia Submitted by Mr.Tadeusz Mazowiecki, Special Rapporteur of the
Commission on Human Rights, Pursuant to Commission Resolution 1992/s-1/1 of 14

August 1992, A/48/92-s/25341, paras.153-171, 26 February 1993
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UN High Commissioner for Human Rights)
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Commissioner for Refugees: UNHCR)
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" Supra note 12, page. 25.
" Briefing on Situation of Human Rights in Kosovo, Geneva, 9 April 1999.
Report on Situation of Human Rights in Kosovo, FRY, HC/K244, Geneva, 22
April 1999.

" Report on the Situation of Human Rights in Kosovo, FRY, E/CN.4/2000/7, 31
May 1999.



- UNHCR Country Updates-Former Yugoslavia: 24
February 1999-4 March 1999, UN Inter-Agency

Humanitarian Situation Movements

- UNHCR Country Updates-Former Yugoslavia: 14-27
March 1999, UN Inter-Agency Humanitarian Situation

Report: Kosovo

- Briefing by Mrs.Sadako Ogata to the UN Security

Council, New York, 5 May 1999.
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- U.S. Department of State: Serbia-Montenegro Country Report on
Human Right's Practices for 1998, Released by the Bureau of

Democracy, Human Rights, and Labor, 26 February 1999.

- U.S., Erasing History: Ethnic Cleansing in Kosovo, Report
Released by the U.S. Department of State, Washington, D.C.,
May 1999.

- 208971289 NGO

- Amnesty International Report 1998: FRY the period January —
December 1997.

- Human Rights Watch: FRY: Humanitarian Law Violation in

Kosovo, Extracts, October 1981.
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- Medecins Sans Frantieres: Survey Data on Mass Expulsion
from Kosovo, A Survey of the Kosovar Refugees at Rasaya,
Montenegro, Vincent Brown, MSF/Epicentre, Rasaya, 27 April
1997.
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wraddaan” deldin1ananadalnaadasiluajuieandszanani Tnananaldlu 1965

Declaration on the Inadmissibility of Intervention T9nana 1391

*ibid, page.90 - 111

2L Brierly, The Law of Nations: An Introduction to the International Law of

Peace 415 (Humphrey Waldock ed..6" ed. 1963).
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* G.A. Res.2131, U.N. GAOR, 20" Sess., 1408" plen.mtg., U.N. Doc. A/6220
(1965)

® G.A. Res.2625, UN. GAOR, 25" Sess., Supp. No. 28, at 123, U.N. Doc.
A/8028 (1970)

** 91* plen.mtg., Dec. 9, 1981, 33/103

*81% plen.mtg., Dec. 16, 1993, 48/83



o 4 o

nytimsandszaignnldesunadanannisinuunsnuaaluinresiues aniundni

=2 1%

: S 9
NAINTINLY
49

v Aa ¥

Tifdesnidu nnsunsnuzadunisnesinduiizeudanguuiaiane A1l

)

wnsnuaatiuariniszuiinetngls uasiidngilszasdesnels nnineandsyaaa funis
naziinAINana lid1azidunianseineesifines 1ren13saun NI uENATNINNINT 11

14

WIE fAinn aINNIRe 13 289N inauls ayaaliunsnuaals wiluaoiuiduazaudonig

o a

Tdndessnanamnnginswlazsiasiarsandaniuiuning 1 veanginsmlsmaioyny

I lupnuduiusszrdnadssimAann@n (parties) azsinsaziduannnisldniaanseansennay
lanligenndesiuatiugedszasdreengumnaantleza1a1i ™ nsazilianging

avdszamAlaaanninuls Dedndunisaziiangupsulsiduneaiu’

[ %

NIM9 2 aYNA9T 4 Feilaetiand dudueu umiyniRssnaiainunisanaiuvie

nsldindesiaysun I NLINEIMNIR LAZIANITNINNITLHB92895T 1A U1eAunaIdn

'
va o 1 aal (=1

euanAIaIuNTyaiAsenalananuLaunnazilszlaanan “nisnsennaulalunla

aanndadnuANNINlszasAaesanilszm8” Gauanslinsiuinnisldinasas g lduan
o 2 o 1 s a 28 2’/ Y a |d”

neeinaanAdesiuAdNaNlszasAresautlszanTig - asduiaNansnluwdl uannng

nszinaaaulii ldnszianisAnarnvisensziafesoun wwisaineesy tnaale 1

anaarliiflunsavidindengingaviseaai

UNAUNAI91 NNTuNInLEaaanafadfl iadlunalvinnad asuilasanninamse
dl [~1 [~ a o a 1 d” 1 £
wasuwlaanisdnasas flidlunissuiianginsantlszanans uinnnesdianaaslignsias

11 waziuipga s iatuisanazlsulinisnsgntaaaulfmiiunitlas i uauaNNIng 51

A |

dI & % o 4 ¥ o o tﬂl ] ¥ o o
genadudesnduaasuannisinnlannas L‘L&@\‘I@Wﬂimmﬂﬁii‘ﬁﬂﬁﬂﬂﬂﬁﬂﬂq'gﬁ (armed attract)

1%
a K

nnausieigantinuls uazlunsiizennsldiidsinedannasdangiinim vrenuaanis

** North Atlantic Treaty, Apr. 4, 1949, art.1, 63 Stat. 2241,34 U.N.T.S. 243

?" House of Commons, Select Committee on Foreign Affairs, Fourth report 135
(May 23,2000), http://www.publications.parliament.uk/pa/cm
1999900/cmfaff/28/2813.htm

2 See, for example, Julius Stone, Agression and World Order: A Critique of

United Nations Theories of Agression(Sydney : Maitland Publications),1958
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** lan Brownlie, International Law and the Use of Force by States, (Oxford :

Oxford University Press),1963

% Michael Akehurst, “Humanitarian Intervention,” in Intervention in World Politics

95, 116 (Hedley Bull ed., 1984)

" Oscar Schachter, International Law in Theory and Practice, (Dordrecht :

Martinus Nijhoff Publishers, 1991) p.128-29
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**'House of Commons, Select committee on Foreign Affairs, Fourth Report 124
(May 23, 2000),

http://www.publications.parliament.uk/pa/cm199900/cmselect/cmfaff/28/2813.html  (last

visited Feb. 23, 2001)

* Lord Robertson, NATO Secretary General, Law, Morality, and the Use of force,
Address before the Institut de Relationa Internationales et Stratégiques, Paris (May 16,

2000).
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* Statement by NATO Secretary General Javier Solena to permanent

representatives of North Atlantic Council,Brunno Simma, “NATO, the U.N. and the Use of
Force: Legal Aspects,” Address to United Nations Association of the United States (Mar.

11-12, 1999),http:// www.unausa.org/issues/sc/simma.htmi.

* Statement by C.I.S. and P.R.C. (S/1999/343), in Transnat'l| L. Exchange,

Special Supp., May 1999, at 1.

* Statement of Sergey Lavrov, “Security Council fails to adopt draft on NATO
military action against Yugoslavia, “Xinua News Agency, Mar. 26,1999, available in

Lexis, New Library.
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*5.C. Res. 1160, U.N. SCOR, 53d Sess., 3930" mtg., U.N. Doc. S/RES/1199
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*S.C. Res 83, U.N.SCOR, 5" Sess., 474" mtg., U.N.Doc.S/RES/83 (1950).
“S.C. Res 672, U.N.SCOR, 45" Sess., 2963 mtg., U.N.Doc.S/RES/678 (1990).
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! Report of the Secretary-General Prepared pursuant to Security Council

Resolution 1160(1998), UN Doc.S/1998/361, 30 April 1998.
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! Report of Secretary — General Prepared pursuant to Security Council

Resolution 1160(1998), UN Doc.s/1998/470, 4 June 1998.

Report of Secretary — General Prepared pursuant to Security Council Resolution

1160(1998), UN Doc.s/1998/608, 2 July 1998.

Report of Secretary — General Prepared pursuant to Security Council Resolution

1160(1998), UN Doc.s/1998/712, 5 August 1998.

Report of Secretary — General Prepared pursuant to Security Council Resolution

1160(1998), UN Doc.s/1998/912, 3 October 1998.
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1160(1998), UN Doc.s/1998/1068, 12 November 1998.

Report of ‘Secretary — General Prepared pursuant to Security Council Resolution

1160(1998), UN Doc.s/1998/1147, 4 December 1998.

Report of Secretary — General Prepared pursuant to Security Council Resolution
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Report of Secretary — General Prepared pursuant to Security Council Resolution

1160(1998), UN Doc.s/1999/99, 30 January 1999.

Report of Secretary — General Prepared pursuant to Security Council Resolution

1160(1998), UN Doc.s/1999/293, 17 March 1999.
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- Nato, Statement to the press by Secretary General, Press Release(1999)

011, Brussels, 28 January 1999.
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principle and the institution of method, that armed force shall not be used, save in the
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® Louis Henkin, Kosovo and the Law of Humanitarian Intervention, American

Journal International law V.93 No.4, October 1999

" Oscar Schachter, international Law in Theory and Practice (Dordrecht :

Martinus Nijhoff Publishers),1991,p. 126.
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" Article 43 1. All Members of the United Nations, in order to contribute to the
maintenance of international peace and security, undertake to make available to the
Security Council, on its call and in accordance with a special agreement or agreements,
armed forces, assistance, and facilities, including rights of passage, necessary for the

purpose of maintaining international peace and security.

2. Such agreement or agreements shall govern the numbers and types of
forces, their degree of readiness and general location, and the nature of the facilities

and assistance to be provided.

3. The agreement or agreements shall be negotiated as soon as possible
on the initiative-of the Security Council. They shall be ‘concluded between the Security
Council and Members or between the Security Council and groups of Members and
shall be subject to ratification by the signatory states in accordance with their respective

constitutional processes.

" article 42 Should the Security Council consider that measures provided for in
Article 41 would be inadequate or have proved to be inadequate, it may take such
action by air, sea, or land forces as may be necessary to maintain or restore

international peace and security. Such action may include demonstrations, blockade,
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and other operations by air, sea, or land forces of Members of the United Nations.
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The North Atlantic Treaty

Washington D.C. - 4 April 1949

The Parties to this Treaty reaffirm their faith in the purposes and principles of the

Charter of the United Nations and their desire to live in peace with all peoples and all

governments.

They are determined to safeguard the freedom, common heritage and civilisation of
their peoples, founded on the principles of democracy, individual liberty and the rule of
law. They seek to promote stability and well-being in the North Atlantic area.

They are resolved to unite their efforts for collective defence and for the preservation

of peace and security. They therefore agree to this North Atlantic Treaty :

Article 1

The Parties undertake, as set forth in the Charter of the United Nations, to settle any
international dispute in which they may be involved by peaceful means in such a
manner that international peace and security and justice are not endangered, and to
refrain in their international relations from the threat or use of force in any manner

inconsistent with the purposes of the United Nations.

Article 2

The Parties will contribute toward the further development of peaceful and friendly
international relations by strengthening-their free. institutions,. by bringing about a better
understanding of -the “principles upon-which these institutions are founded, and by
promoting-conditions.-of stability and-well-being. They will-seek: to eliminate conflict in
their international economic policies and will "encourage economic  collaboration

between any or all of them.
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Article 3

In order more effectively to achieve the objectives of this Treaty, the Parties, separately
and jointly, by means of continuous and effective self-help and mutual aid, will maintain

and develop their individual and collective capacity to resist armed attack.

Article 4

The Parties will consult together whenever, in the opinion of any of them, the territorial

integrity, political independence or security of any of the Parties is threatened.

Article 5

The Parties agree that an armed attack against one or more of them in Europe or North
America shall be considered an attack against them all and consequently they agree

that, if such an armed attack occurs, each of them, in exercise of the right of individual

or collective self-defence recognised by Article 51 of the Charter of the United Nations,
will assist the Party or Parties so attacked by taking forthwith, individually and in concert
with the other Parties, such action as it deems necessary, including the use of armed

force, to restore and maintain the security of the North Atlantic area.

Any such armed attack and all measures taken as a result thereof shall immediately be
reported to the Security Council. Such measures shall be terminated when the Security
Council has taken the measures necessary to restore and maintain international peace

and security .

Article 6°

1
The definition of the territories to which Article 5 applies was revised by Article

2 of the Protocol to the North Atlantic Treaty on the accession of Greece and Turkey

signed on 22 October 1951.
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For the purpose of Article 5, an armed attack on one or more of the Parties is deemed to

include an armed attack:

e on the territory of any of the Parties in Europe or North America, on the Algerian
Departments of France® , on the territory of or on the Islands under the
jurisdiction of any of the Parties in the North Atlantic area north of the Tropic of
Cancer;

e on the forces, vessels, or aircraft of any of the Parties, when in or over these
territories or any other area in Europe in which occupation forces of any of the
Parties were stationed on the date when the Treaty entered into force or the

Mediterranean Sea or the North Atlantic area north of the Tropic of Cancer.
Article 7

This Treaty does not affect, and shall not be interpreted as affecting in any way the
rights and obligations under the Charter of the Parties which are members of the United
Nations, or the primary responsibility of the Security Council for the maintenance of

international peace and security.
Article 8

Each Party declares that none of the international engagements now in force between it
and any other of the Parties or any third State is in conflict with the provisions of this
Treaty, and undertakes not to enter into-any international.engagement in conflict with this

Treaty.

Article 9

2
On January 16, 1963, the North Atlantic Council noted that insofar as the
former Algerian Departments of France were concerned, the relevant clauses of this

Treaty had become inapplicable as from July 3, 1962.



The Parties hereby establish a Council, on which each of them shall be represented, to
consider matters concerning the implementation of this Treaty. The Council shall be so
organised as to be able to meet promptly at any time. The Council shall set up such
subsidiary bodies as may be necessary; in particular it shall establish immediately a
defence committee which shall recommend measures for the implementation of Articles

3 and 5.

Article 10

The Parties may, by unanimous agreement, invite any other European State in a position
to further the principles of this Treaty and to contribute to the security of the North
Atlantic area to accede to this Treaty. Any State so invited may become a Party to the
Treaty by depositing its instrument of accession with the Government of the United
States of America. The Government of the United States of America will inform each of

the Parties of the deposit of each such instrument of accession.

Article 11

This Treaty shall be ratified and its provisions carried out by the Parties in accordance
with their respective constitutional processes. The instruments of ratification shall be
deposited as soon as possible-with-the-Government of the United States of America,
which will notify all the other signatories of each deposit. The Treaty shall enter into force
between the States which have ratified it as soon as the ratifications of the majority of the
signatories, including the ratifications of Belg