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Elements of crimes

General introduction

1. Pursuant to article 9, the following Elements of Crimes shall assist the Court in
the interpretation and application of articles 6, 7 and 8, consistent with the Statute.
The provisions of the Statute, including article 21 and the general principles set out
in Part 3, are applicable to the Elements of Crimes.

2. As stated in article 30, unless other person shall be criminally
responsible and liable for punishment fi or a jurisdiction of the Court
only if the material elements are.committe: knowledge. Where no
reference is made in the Elemen nt for any particular
conduct, consequence or ¢ ance. li i %hat the relevant
mental element, i.e., intes mowledg both. icle 30 applies.

i i : based " uding applicable law
under its relevant provisie

3. Existence of intent owledge caii vant facts and
circumstances. ) 4 \

4.  With respect to mental clemen 0Ci: 1 ele involving value
judgement, such as thos ( it is not necessary
that the perpetrator person dgement, unless
otherwise indicated.

. . | ] el T | )
5.  Grounds for excluding il sence thereof are

6. The requirement of “unlaw 7 1
international law, in particular interna al—hum ..v ian law, is generally not

specified in the elements of crimes. ="

7. The 'elements qt,')mnes are generally
following principles: | =

—As the elements of e mes foc gnsequences and
circumstances associated wit > 3 listed in that
order;

e g L I WEIN

As used in the Elements of Crimes, the term “perpetrater” is neutral as tolghilt

o T T T I s oKz b

25 and 21 of the Statute.

— Contextua

— When requlrld a artx&nlﬁnental element is'lifted after the affected conduct,

9. A particular conduct may constitute one or more crimes.

10. The use of short titles for the crimes has no legal effect.

This paragraph is without prejudice to the obligation of the Prosecutor under article 54,
paragraph 1, of the Statute.
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w o~

Article 6
Genocide

Introduction

With respect to the last element listed for each crime:

— The term “in the context of” would include the initial acts in an emerging

pattern; ,; l
ement provided for in
0 ances will usually be

ment, if any, for a
decided by the

— The term “manifest” is an object

— Notwithstanding the norma
article 30, and recognizing
addressed in proving ge
mental element regardi
Court on a case-by-case basi

Article 6 (a)
Genocide by Kkilling

Elements
1. The perpetrator killed?

2. Such person or persons ethnical, racial or

O
religious group. \
3. The perpetrator intended tré e whols pa at national, ethnical,
racial or religious group, as su e :

4. The conduct took place in the co pattern of similar conduct
directed against that group or ‘conduct th: ¢ such _destruction.

Article 6 (b) A 7
Genocide by causmﬁe

Elements
1. The perpet sed to one.or more persons.’
2. Such persﬁﬁﬂ ﬂﬁ‘ﬁ Q:Vjtl tiy‘l?jlﬁal acial or
rellglous group.

The pc etrator mtended to destiu whole or in pafijthat national, ethniéal,

~ SRS AN Al

dlrected gainst that group or was conduct that could itself effect such destruction.

The term “killed” is interchangeable with the term “caused death”.
This conduct may include, but is not necessarily restricted to, acts of torture, rape, sexual
violence or inhuman or degrading treatment.
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Article 6 (c¢)
Genocide by deliberately inflicting conditions of life calculated to
bring about physical destruction

Elements
1. The perpetrator inflicted certain conditions of life upon one or more persons.

2. Such person or persons belonged to articular national, ethnical, racial or

religious group.

3. The perpetrator intended to rt, that national, ethnical,
racial or religious group, as suc :

4.  The conditions of life : 'n@hysical destruction

of that group, in whole or in pa

5. The conduct took place i  a'manifest pattern of similar conduct
directed against that gro :

Article 6 (d)
Genocide by imposin

Elements
1. The perpetrator imposed

2. Such person or perso
religious group.

3.  The perpetrator intended estic e é- art, that national, ethnical,
racial or religious group, as such.

4.  The measures i

5. The conduct took fext of a manifest pattern-efisimilar conduct
directed against that gr ich destruction.

Article 6 (e)
Genocide by forcibly tgansferrmg chlldr

e (6] 1) 8 ’JV]EJV]?WEJ’]ﬂ‘i

1. The perpet‘,or forcibly transferred one or more persons.’

2. Such Eerson or persons belonged  a particular national, ethnical, raéial or

_RRIANT I IR

4 The term “conditions of life” may include, but is not necessarily restricted to, deliberate
deprivation of resources indispensable for survival, such as food or medical services, or
systematic expulsion from homes.

5 The term “forcibly” is not restricted to physical force, but may include threat of force or
coercion, such as that caused by fear of violence, duress, detention, psychological oppression or
abuse of power, against such person or persons or another person, or by taking advantage of a
coercive environment.
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3. The perpetrator intended to destroy, in whole or in part, that national, ethnical,
racial or religious group, as such.

4. The transfer was from that group to another group.
5. The person or persons were under the age of 18 years.

6.  The perpetrator knew, or should have known, that the person or persons were
under the age of 18 years.

7. The conduct took place in the conte
directed against that group or was co

ifest pattern of similar conduct
effect such destruction.

AULINENINYINg
ARIANTAUNING 1A Y
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Article 7
Crimes against humanity
Introduction
1. Since article 7 pertains to international criminal law, its provisions, consistent

with article 22, must be strictly construed, taking into account that crimes against
humanity as defined in article 7 are among the most serious crimes of concern to the
international community as a whole, a d entail individual criminal
responsibility, and require cond permissible under generally

applicable international law, as re l legal systems of the
J

world.
e aénst humanity describe the context in

element isite participation

2. The last two elements
which the conduct must ta

However, the last ele E ( interpre A proof that the

perpetrator had knowledge ofall i precise details of
the plan or policy of an emerging
widespread or systematic att ntent clause of the
last element indicates that etrator intended

text elements is
understood to mean a course mission of acts
referred to in article 7, para A 3 ivilian population,
pursuant to or in furthera tate, or Organizati policy to commit such
attack. The acts need not consti ki attack. It is understood that “policy to

Article 7 (1) (a)
Crime against hu

Elements

1. The perpetrator killed” one or more persons.

et SR OV S T TIT

3. The perpetmor knew that the conduct was part of or intended the conduct to
be part of a widespread or systematic attack against a civilian, population.

ARIANNIUIAIINE1A Y

6 A policy which has a civilian population as the object of the attack would be implemented by
State or organizational action. Such a policy may, in exceptional circumstances, be implemented
by a deliberate failure to take action, which is consciously aimed at encouraging such attack.
The existence of such a policy cannot be inferred solely from the absence of governmental or
organizational action.

7 The term “killed” is interchangeable with the term “caused death”. This footnote applies to all
elements which use either of these concepts.
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Article 7 (1) (b)
Crime against humanity of extermination

Elements

1. The perpetrator killed® one or more persons, including by inflicting conditions
of life calculated to bring about the destruction of part of a population.?

2. The conduct constituted, or took place as part of,' a mass killing of members
of a civilian population.

3. The conduct was committed
directed against a civilian populati

ad or systematic attack

nded the conduct to
vilian population.

4.  The perpetrator knew th
be part of a widespread or sy

Article 7 (1) (¢)
Crime against humani

Elements

\\x\ to the right of

cllmg, lending or
\\ ar deprivation of

2. The conduct was co of :" idesp - d systematic attack

1.  The perpetrator e

liberty.!!

|
or intended the conduct to

inst a civilian population.

3.  The perpetrator knew tha the -
be part of a widespread or systemati

-
\'

g
ﬂuH’J‘VIH‘mWMﬂ‘i

e LUABNLAE 2]

The tcrm s part of” would include the initial conduct in a mass killing.

Itis understood that such deprivation of liberty may, in some circumstances, include exacting
forced labour or otherwise reducing a person to a servile status as defined in the Supplementary
Convention on the Abolition of Slavery, the Slave Trade, and Institutions and Practices Similar
to Slavery of 1956. It is also understood that the conduct described in this element includes
trafficking in persons, in particular women and children.
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Article 7 (1) (d)
Crime against humanity of deportation or forcible transfer
of population

Elements

1. The perpetrator deported or forcibly'? transferred,'3 without grounds permitted
under international law, one or more persons to another State or location, by
expulsion or other coercive acts.

2. Such person or persons were |
so deported or transferred.

area from which they were

actual Cl@ that established the

e ——
‘_mystematlc attack

g ed the conduct to
vilian population.

N

N

3.  The perpetrator was a
lawfulness of such presence

4. The conduct was
directed against a civilian p

5. The perpetrator knew
be part of a widespread o

Article 7 (1) (e)
Crime against humani
deprivation of physi

Elements

1. The perpetrator impriso otherwise severely

deprived one or more persons of phy: 3 fr ib!

2. The gravity of the conduct wwia r violation of fundamental
rules of international law. @ e

3. The perpetrator.was -~ thatestablished the
gravity of the conduct, " p.Y

4.  The conduct was m d or systematic attack
directed against a civilian population.

5. The perpetrator knew '\ he conduct was party of or intended the conduct to

o w'“ﬂ"lﬂ”ﬂ”ﬁ”ﬂ H‘WS’W e

QWWﬂ\ﬂﬂ‘im URIINYINY

The term “forcibly” is not restricted to physical force, but may include threat of force or
coercion, such as that caused by fear of violence, duress, detention, psychological oppression or
abuse of power against such person or persons or another person, or by taking advantage of a
coercive environment.

13 “Deported or forcibly transferred” is interchangeable with “forcibly displaced”.
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Article 7 (1) (f)
Crime against humanity of torture'

Elements

1.  The perpetrator inflicted severe physical or mental pain or suffering upon one
or more persons.

2. Such person or persons were in the custody or under the control of the
perpetrator. -

§ was not inherent in or

rt %a \é’ systematic attack
O ntgaed the conduct to

i \'\\\\ civilian population.

3. Such pain or suffering did n
incidental to, lawful sanctions.

4. The conduct was com
directed against a civilian po

5.  The perpetrator knew
be part of a widespread or

Article 7 (1) (g)-1
Crime against human

Elements

onduct resulting in
victim or of the
of the victim with

1.  The perpetrator in
penetration, however slight,
perpetrator with a sexual or;
any object or any other part of

oody
enital n'»\
2.  The invasion was committed b of force or coercion, such
as that caused by fear of violence, chological oppression or
. ol W .

abuse of power, against such person-or-another perso aking advantage of a
coercive environment, of erson, incapable of
P . -
giving genuine conse _— g |
Y A )

3. The conduct was COI ystematic attack
directed against a civilia pulatl -

4.  The perpetrator knew that the conduct was part of or intended the conduct to
be part of a widespread or systéinatic attack directmiainst a civilian po%llation.

TS WEH
ARIAINTUURIINYIAY

14 Tt is understood that no specific purpose need be proved for this crime.
!5 The concept of “invasion” is intended to be broad enough to be gender-neutral.
6 It is understood that a person may be incapable of giving genuine consent if affected by natural,

induced or age-related incapacity. This footnote also applies to the corresponding elements of
article 7 (1) (g)-3, 5 and 6.
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Article 7 (1) (g)-2
Crime against humanity of sexual slavery!'’

Elements

1. The perpetrator exercised any or all of the powers attaching to the right of
ownership over one or more persons, such as by purchasing, selling, lending or
bartering such a person or persons, or by imposing on them a similar deprivation of

liberty.!8
'///gagc in one or more acts of

or systematic attack

2. The perpetrator caused such pe
a sexual nature.

3. The conduct was com
directed against a civilian p

4. The perpetrator kne(

be part of a widespread or s

d the conduct to
ivilian population.

Article 7 (1) (g)-3
Crime against humani

Elements

1.  The perpetrator caus or more acts of a
sexual nature by force, o “of coercion, such as that caused by fear
of violence, duress, detentio 3 n o e of power, against
such person or persons or antage of a coercive
environment or such person’s o uine consent.

pected to obtain pecuniary or
ts of a sexual nature.

2. The perpetrator or another per or
other advantage in exchange for or i

3. The conduct was cot ' fstematic attack
directed against a civ opulation. 'l

S )

4. The perpetrator knex ded the conduct to
be part of a widespread or §ystematic g a civi population.

ﬂUEI’JV]EW]‘iWEJ’]ﬂ‘i
QW’]MﬂﬁﬁUﬁJ‘W}’mEﬂﬂﬂ

17 Given the complex nature of this crime, it is recognized that its commission could involve more
than one perpetrator as a part of a common criminal purpose.

'$ It is understood that such deprivation of liberty may, in some circumstances, include exacting
forced labour or otherwise reducing a person to a servile status as defined in the Supplementary
Convention on the Abolition of Slavery, the Slave Trade, and Institutions and Practices Similar
to Slavery of 1956. It is also understood that the conduct described in this element includes
trafficking in persons, in particular women and children.



PCNICC/2000/1/Add.2

186
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20

Article 7 (1) (g)-4
Crime against humanity of forced pregnancy

Elements

1. The perpetrator confined one or more women forcibly made pregnant, with the
intent of affecting the ethnic composition of any population or carrying out other
grave violations of international law.

2. The conduct was committed a ‘widespread or systematic attack

directed against a civilian populatior

3. The perpetrator knew that th onduc intended the conduct to
be part of a widespread or sys 1&‘. ack 3‘rec civilian population.
———

Article 7 (1) (g)-5 —

- lcal reproductlve

capacity.!? \
2.  The conduct was neit justi 0

oF . ital treatment of the
person or persons concer 1 N sent.20

3. The conduct was co
directed against a civilian p

SR a or systematic attack

q

4.  The perpetrator knew th ‘W_ : or intended the conduct to
be part of a widespread or systematic “directe nst a civilian population.

Article 7 (1) (g)-6
Crime against hw

e
,,,.. ) S € A yv‘Tv*—E_‘

1.  The perpetrator ammltted an act of a sexual nature ag st one or more
persons or caused such person or persons to enga e in an act of a sexual nature by

Elements

force, or by threat of forc &oer 1 violence,
duress, detentﬁ ‘1 a h person
or persons or h e 1 b I'CI e environment or

such person’s or%rsons 1ncapac1ty to glve genume consent

wagw*“ma&ﬁwﬁmﬁ JERGE

perpetrator was aware of the factual circumstances that established the
gravnty of the conduct.

The deprivation is not intended to include birth-control measures which have a non-permanent
effect in practice.
It is understood that “genuine consent” does not include consent obtained through deception.
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4.  The conduct was committed as part of a widespread or systematic attack
directed against a civilian population.

5. The perpetrator knew that the conduct was part of or intended the conduct to
be part of a widespread or systematic attack directed against a civilian population.

Article 7 (1) (h)
Crime against humanity of persecution

Elements

1. The perpetrator severely de ational law,2! one or more

persons of fundamental right

2. The perpetrator target: of the identity of a
group or collectivity or t ] i

3.  Such targeting was
religious, gender as defi
that are universally recogni

4.  The conduct was comm i ._ jith an; rred to in article 7,
paragraph 1, of the Statute ithi C

5. The conduct was com
directed against a civilian g

6. The perpetrator knew t ' __ was part intended the conduct to
be part of a widespread or systematic attack di d agains ilian population.

Article 7 (1) (i)

Elements

1. The perpetrator:
(a) Arrested, det T

ﬁd ﬁ
(b) Refused to acknowledge the arrest, detention or abduction, or to give
information on the fate or vﬁe bouts of such person or persons.

.9, S S5 Yo N S

fate or whereabdiifs of such person or persons or

TEERARR R R R Y

22 It is undéfstood that no additional mental element is necessary for this element other than that
inherent in element 6.

23 Given the complex nature of this crime, it is recognized that its commission will normally
involve more than one perpetrator as a part of a common criminal purpose.

24 This crime falls under the jurisdiction of the Court only if the attack referred to in elements 7
and 8 occurs after the entry into force of the Statute.

25 The word “detained” would include a perpetrator who maintained an existing detention.

26 It is understood that under certain circumstances an arrest or detention may have been lawful.
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-

(b) Such refusal was preceded or accompanied by that deprivation of
freedom.

3.  The perpetrator was aware that:27

(a) Such arrest, detention or abduction would be followed in the ordinary
course of events by a refusal to acknowledge that deprivation of freedom or to give
information on the fate or whereabouts of such person or persons;2® or

(b) Such refusal was preceded or
freedom.

mpanied by that deprivation of

4. Such arrest, detention or out by, or with the
authorization, support or acquiescer itical organization.

'@dom or to give

5. Such refusal to ack
information on the fate or wherg

6.  The perpetrator intend 0 or persons from the protection
of the law for a prolonged pg Mg '

s The conduct was ' a 1 "a ‘widespread or systematic attack
directed against a civilian p = ‘

8.  The perpetrator knev di as f or intended the conduct to
be part of a widespread or s ti k a : ilian population.

Article 7 (1) (j)

2. Such act was an_a paragraph of the Statute, or was
an act of a character sin to any of S

3. The perpetrator wa

that established the
character of the act. ]

4. The conduct was ccé'nflttcd in the context n institutionalized regime of

e T R

group or group
5. The perpetr‘pr intended to maintain such regime by that conduct.

The conduct was committed as ﬁﬂ of a widespréad or systematic Ateack

""°°“3}EW TR NNTINR)

This element, inserted because of the complexity of this crime, is without prejudice to the
General Introduction to the Elements of Crimes.

It is understood that, in the case of a perpetrator who maintained an existing detention, this
element would be satisfied if the perpetrator was aware that such a refusal had already taken
place.

29 It is understood that “character” refers to the nature and gravity of the act.
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7.  The perpetrator knew that the conduct was part of or intended the conduct to
be part of a widespread or systematic attack directed against a civilian population.

Article 7 (1) (k)
Crime against humanity of other inhumane acts

Elements

L Thepopetacrinticied grest sty srigus injury to body or to mental
or physical health, by means of an inhumar -

2. Such act was of a character b a ferred to in article 7,
paragraph 1, of the Statute.30

3. The perpetrator was aar al ci % at established the
character of the act. o :

4. The conduct was tematic attack

. d d 5 . “~ S .
directed against a civilian populz ¥ J \ \ \

5. The perpetrator kn 1atfthgfconduct. wi irt of ended the conduct to
be part of a widespread or s ckdi ‘\‘ . an population.

ﬂ‘LJEl’J‘VIEJVIﬁWEJ']ﬂ‘i
ammmmumwmay

30 It is understood that “character” refers to the nature and gravity of the act.



190

PCNICC/2000/1/Add.2

Article 8
War crimes

Introduction

The elements for war crimes under article 8, paragraph 2 (c) and (e), are
subject to the limitations addressed in article 8, paragraph 2 (d) and (f), which are

not elements of crimes.
aph 2, of the Statute shall
rnational law of armed
ed conflict applicable

perp etr.ator as to the
ional or non-

The elements for war crimes unde
be interpreted within the established
conflict including, as approprxat
to armed conflict at sea.

With respect to the last tw

* There is no requiremen
existence of an a
international;

« In that context the petrator of the

facts that established “the confli atlonal or non-
international; :
« There is only a require warenes he fac | circumstances that

established the exist | i licit in the terms “took

Article 8 (2) (a)

Article 8 (2) (a) (i)
War crime of wilful ki

— _ "

Elements
1. The perpetrator kill

2. Such person or peﬂ:ls were protected under one or momof the Geneva

Conventions of 1949.

e ::::s:ﬂf’wﬂﬂ‘l Wﬁi FETYL s o
—%1&'1 mmmumg NEIAY

elements ich use either of these concepts.

32 This mental element recognizes the interplay between articles 30 and 32. This footnote also
applies to the corresponding element in each crime under article 8 (2) (a), and to the element in
other crimes in article 8 (2) concerning the awareness of factual circumstances that establish the
status of persons or property protected under the relevant international law of armed conflict.

33 With respect to nationality, it is understood that the perpetrator needs only to know that the
victim belonged to an adverse party to the conflict. This footnote also applies to the
corresponding element in each crime under article 8 (2) (a).
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34

35

4. The conduct took place in the context of and was associated with an
international armed conflict.34

5. The perpetrator was aware of factual circumstances that established the
existence of an armed conflict.

Article 8 (2) (a) (ii)-1
War crime of torture

Elements33

1. The perpetrator inflicted
Or more persons.

1 o//&v or suffering upon one

2. The perpetrator inflicted or suffering f h purposes as: obtaining
information or a confessi 1 imi (
based on discrimination o

3. Such person or pers & e v : e of the Geneva
Conventions of 1949. ‘ \

4.  The perpetrator was pal circumstances that established that
protected status. ;

5. The conduct took 3 J an ociated with an
international armed confli

6. The perpetrator was
existence of an armed con

Article 8 (2) (a) (ii)-2
War crime of inhuman tres:
Elements

1. The perpetrator
Or more persons.

sufféring upon one

2. Such person or pe ons were protected under one or mﬂ of the Geneva

Conventions of 1949.

M :::"ﬂ 4 T S o

4. The condu took place in the gontext of and as associated w

N RTANAINRIN EJQ@ T

cxustenq of an armed conflict.

The term “international armed conflict” includes military occupation. This footnote also applies
to the corresponding element in each crime under article 8 (2) (a).

As element 3 requires that all victims must be “protected persons” under one or more of the
Geneva Conventions of 1949, these elements do not include the custody or control requirement
found in the elements of article 7 (1) (e).
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Article 8 (2) (a) (ii)-3
War crime of biological experiments
Elements

1. The perpetrator subjected one or more persons to a particular biological
experiment.

2. The experiment seriously endangered the sical or mental health or integrity
of such person or persons. ’

3. The intent of the experiment it was neither justified

’ interest.

4.  Such person or persons w s} nd@re of the Geneva

5. The perpetrator was aw. : ‘ , at established that
protected status.

6.  The conduct took i ext of al ociated with an
international armed con : L\

7. The perpetrator wa factual ¢ rances t established the
existence of an armed confli ‘ \

Article 8 (2) (a) (iii)
War crime of wilfully
Elements

1.  The perpetrator caused great p ' tal pain or suffering to, or serious
injury to body or health of, one or &

3.  The perpetrator was.awa al established that
protected status.

4. The conduct took place in the context of and was associated with an

2‘?‘?’"22‘5":12‘7“@ Ly ETEatT %Ju%’}‘é ) B o

existence of an

War bt deatosin 308NN

Elements
1. The perpetrator destroyed or appropriated certain property.
2.  The destruction or appropriation was not justified by military necessity.

3.  The destruction or appropriation was extensive and carried out wantonly.
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4. Such property was protected under one or more of the Geneva Conventions of
1949.

5.  The perpetrator was aware of the factual circumstances that established that
protected status.

6. The conduct took place in the context of and was associated with an
international armed conflict.

7. The perpetrator was aware of fact ircumstances that established the
existence of an armed conflict. 5

Article 8 (2) (a) (v)

Elements
1 The perpetrator ¢ , to take part in
military operations against otherWISe serve in

2. Such person or pers ccted=tinde nore of the Geneva
Conventions of 1949. .

3.  The perpetrator was il ances that established that
protected status.

4. The conduct took pl i = f and was associated with an
international armed conflic ]

5. The perpetrator was a
existence of an armed conflict.

1. The perpetrator dﬂived one or more persons of a fair aﬂ regular trial by
denying judicial guarantee" defined, in pam lar, in the third and the fourth

o ol L. ANUNINYANT o

Conventions of

SRS

The conduct took place in the context of and was associated with an
international armed conflict.

Elements

5. The perpetrator was aware of factual circumstances that established the
existence of an armed conflict.
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Article 8 (2) (a) (vii)-1
War crime of unlawful deportation and transfer
Elements

1.  The perpetrator deported or transferred one or more persons to another State or
to another location.

2. Such person or persons were protect d under one or more of the Geneva

Conventions of 1949.
/ces that established that
@sociated with an

5.  The perpetrator was a rcumstance t established the
existence of an armed ¢ :

3. The perpetrator was aware
protected status.

4. The conduct took pl

Article 8 (2) (a) (vi
War crime of unlawf
Elements

1.  The perpetrator co
certain location.

ore persons to a

2. Such person or persons u one or more of the Geneva
Conventions of 1949. o \

3.  The perpetrator was aware of theTactual ¢i tances that established that

protected status. L BN TS

4. The conduct {-"5 ¢ ( gtiated with an
international armed co = ’
5. The perpetrator was ~ established the

existence of an armed conflict.

Article 8 (2) v

AR ) TN N

Elements

o] vm SRIRTOPW N (IIRERS

The perpetrator threatened to kill, injure or continue to detain such person or
persons.

3.  The perpetrator intended to compel a State, an international organization, a
natural or legal person or a group of persons to act or refrain from acting as an
explicit or implicit condition for the safety or the release of such person or persons.
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4. Such person or persons were protected under one or more of the Geneva
Conventions of 1949.

5.  The perpetrator was aware of the factual circumstances that established that
protected status.

6. The conduct took place in the context of and was associated with an
international armed conflict.

7. The perpetrator was aware of factual, circumstances that established the
existence of an armed conflict.

Article 8 (2) (b)

Article 8 (2) (b) (i)
War crime of attack
Elements

1. The perpetrator di

2. The object of the
civilians not taking dire

h or individual

3.  The perpetrator inten ivilian popula as suc individual civilians
not taking direct part in att

4. The conduct took pl ssociated with an

international armed conflict.

5. The perpetrator was a that established the

existence of an armed conflict.

Article 8 2) (b) t
War crime of atta.

Elements

1.  The perpetrator dlrected an attack.

i;,,,;;‘z.,‘;‘:iiﬁ 9 gﬁ YIS SRy

The perpet‘lor intended such civilian objects to be the object of the attack.

4 uct too Iace m the g)ntcxt of and “Was_associated with' an
3 T perpctrat was aware actual cxrcu stances that establishe

existence of an armed conflict.
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Article 8 (2) (b) (iii)
War crime of attacking personnel or objects involved in a
humanitarian assistance or peacekeeping mission

Elements

1. The perpetrator directed an attack.

2. The object of the attack was personnel, i
involved in a humanitarian assistance o
the Charter of the United Nations. ‘

tallations, material, units or vehicles
mission in accordance with

n
3. The perpetrator intended nel, ‘&}ls, material, units or

vehicles so involved to be the obj e —

4. Such personnel, installatio
protection given to civiliar

“were entitled to that

conflict.

5.  The perpetrator was a ! i 1 t established that
protection. ,

6. The conduct took p i ' X ciated with an

international armed con

7.  The perpetrator was
existence of an armed con

Article 8 (2) (b) (iv)
War crime of excessive i

Elements

1.  The perpetrator lka’ached an attack.

to civilians
amage to the
be of such an
direct overall

2.  The attack was s =Tt=WO
or damage to civilian "ob }
natural environment andmat such ag woﬁ
extent as to be clearly -excessive in relation to the concrete @

military advantage anticipate.d.“

T R W
ARIAINTUURIAINYIAY

3¢ The expression “concrete and direct overall military advantage” refers to a military advantage
that is foreseeable by the perpetrator at the relevant time. Such advantage may or may not be
temporally or geographically related to the object of the attack. The fact that this crime admits
the possibility of lawful incidental injury and collateral damage does not in any way justify any
violation of the law applicable in armed conflict. It does not address justifications for war or
other rules related to jus ad bellum. It reflects the proportionality requirement inherent in
determining the legality of any military activity undertaken in the context of an armed conflict.
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an extent as to be clearly excessive in relation to the concrete and direct overall
military advantage anticipated.3’

4.  The conduct took place in the context of and was associated with an
international armed conflict.

5. The perpetrator was aware of factual circumstances that established the
existence of an armed conflict.

Article 8 (2) (b) (v)

War crime of attacking un
Elements
1. The perpetrator attacked on ms, villages, dwellings or buildings.

2. Such towns, villages,

8, open for unresisted
occupation.

3.  Such towns, villag
objectives.

onstitute military

4. The conduct took
international armed con

ssociated with an

5. The perpetrator wa established the

existence of an armed co

Article 8 (2) (b) (vi)

War crime of killing or e combat

Elements
1. The berpetrator %
2. Such person or perse

3. The perpetrator was aw.
status.

4. The conduct took p'c in the context c‘jnd was associated with an

A &L?l‘inﬂél oot B e

existence of an aﬂed conflict.

QRN IUNAIINEN AL

37 As opposed to the general rule set forth in paragraph 4 of the General Introduction, this
knowledge element requires that the perpetrator make the value judgement as described therein.
An evaluation of that value judgement must be based on the requisite information available to
the perpetrator at the time.

3% The presence in the locality of persons specially protected under the Geneva Conventions of
1949 or of police forces retained for the sole purpose of maintaining law and order does not by
itself render the locality a military objective.

thﬁestablished this
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Article 8 (2) (b) (vii)-1

War crime of improper use of a flag of truce
Elements

1. The perpetrator used a flag of truce.

2. The perpetrator made such use in order to feign an intention to negotiate when
there was no such intention on the part of the perpetrator.

3. The perpetrator knew or should
use.3?

the prohibited nature of such

4.  The conduct resulted in de

5. The perpetrator knew or serious personal
injury. s
6. The conduct took p!

international armed con

associated with an

7.  The perpetrator w

established the
existence of an armed conflic '

Article 8 (2) (b) (vii)-2
War crime of improp
hostile party

rm of the

Elements
1.  The perpetrator used a flag, i or unifor hostile party.

2. The perpetrator made such us ited under the international

law of armed conflict while e

4.  The conduct resulte

3. The perpetrator ki 0 ould have known of the pre d hature of such
use.40 \ M

5. The perpetrator knem that the conduct could result in death @serious personal
injury.

,,;tem::z.,::’:ﬂ m}’}"‘lﬂl B B e -

7.  The perpet tor was aware of fagtual cxrcumstalas that estabhsh

ANTAIN I UAINY1A Y

39 This mental element recognizes the interplay between article 30 and article 32. The term
“prohibited nature” denotes illegality.

40 This mental element recognizes the interplay between article 30 and article 32. The term
“prohibited nature” denotes illegality.
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Article 8 (2) (b) (vii)-3
War crime of improper use of a flag, insignia or uniform of the
United Nations

Elements
1. The perpetrator used a flag, insignia or uniform of the United Nations.

2. The perpetrator made such use in a er prohibited under the international

law of armed conflict.

3. The perpetrator knew of the p use.4!
4.  The conduct resulted in d u‘"‘--k ous perse

Idr

5. The perpetrator knew
injury.

6. The conduct took ] / issociated with an
international armed conflict. \ \\

7. The perpetrator 3 it established the
existence of an armed conﬂ‘

OI' serious personal

Article 8 (2) (b) (vii)-
War crime of impro
Geneva Conventions

Elements

1. The perpetrator used the Geneva Conventions.

2. The perpetrator made suglyw co

prohibited under the internati

purposes?? in a manner

3. The perpetratorkmeswor should have knowa of the prohibited dature of such
use.43 s S \‘

4.  The conduct resulted in dea

5. The perpetrator knew that the conduct could result in death or serious personal
injury.

e b AG) FHEH T W B o

The perp:ir’ator was aware of factual mrcumsta&s that estabhs

°*“‘%1W“T‘a<'rmm AN NYIA

4 Thls mental element recognizes the interplay between article 30 and article 32. The “should
have known” test required in the other offences found in article 8 (2) (b) (vii) is not applicable
here because of the variable and regulatory nature of the relevant prohibitions.

42 “Combatant purposes” in these circumstances means purposes directly related to hostilities and
not including medical, religious or similar activities.

43 This mental element recognizes the interplay between article 30 and article 32. The term
“prohibited nature” denotes illegality.
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44

45

Article 8 (2) (b) (viii)

The transfer, directly or indirectly, by the Occupying Power of
parts of its own civilian population into the territory it occupies,
or the deportation or transfer of all or parts of the population of
the occupied territery within or outside this territory

Elements

1.  The perpetrator:

(a) Transferred,** directly o‘%;
territory it occupies; or :

/ own population into the

n of the occupied

territory within or outside W ‘_-H
2. The conduct took place i Mciated with an
, iy T

international armed con

(b) Deported or transfe

3. The perpetrator was i 0 ._established the

Article 8 (2) (b) (ix
War crime of attacki

Elements
1.  The perpetrator directed an

2. The object of the attack'was lone or edicated to religion,
- i monuments, hospitals or

places where the sick and woy.ﬂyg‘;:gﬁ‘-\ ich were not military

objectives.
! A

3. The perpetrator ,w- ------ h ng or buridings "':d to religion,
education, art, science-<or cha ents, hospitals or
places where the sic ﬁm, \ﬁe not military

objectives, to be the obj
4. The conduct took plfc in the context nd was associated with an

l'f‘”“iﬁf"lfimm’} U &Lﬂ‘i WNEides o

existence of an a ed conflict.

awqmn‘m UAIINIA

The term “transfer” needs to be interpreted in accordance with the relevant provisions of
international humanitarian law.

The presence in the locality of persons specially protected under the Geneva Conventions of
1949 or of police forces retained for the sole purpose of maintaining law and order does not by
itself render the locality a military objective.

f the attack.
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46

Article 8 (2) (b) (x)-1
War crime of mutilation

Elements

1. The perpetrator subjected one or more persons to mutilation, in particular by
permanently disfiguring the person or persons, or by permanently disabling or

removing an organ or appendage.
,/ ered the physical or mental
e m@or hospital treatment

carried 1 Berson’s or persons’

2. The conduct caused death or s
health of such person or persons.

3.  The conduct was neither j
of the person or persons co
interest.46

4. Such person or pers

5. The conduct too ext of and as associated with an
international armed conflic

6. The perpetrator s : ance at established the
existence of an armed con -

Elements

1. The perpetrator subject medical or scientific

experiment.

2.  The experiment caused death o

he physical or mental
health or integrity of su¢ .

- -
3. The conduct wa e ;7 ital treatment
of such person or persons ciSOf’s or persons’
interest. u

4.  Such person or persons were in the power of an adverse party.

5. The con ook the _context ~ associat with an
international a ﬂ 'ﬂ ‘ g }] ﬁ
o

6. The perpeq,tor was aware actual circumstances that established the
existence of an armed conflict. &

RN INUNINGA Y

Consent is not a defence to this crime. The crime prohibits any medical procedure which is not
indicated by the state of health of the person concerned and which is not consistent with
generally accepted medical standards which would be applied under similar medical
circumstances to persons who are nationals of the party conducting the procedure and who are in
no way deprived of liberty. This footnote also applies to the same element for article

8 (2) (b) (x)-2.
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Article 8 (2) (b) (xi)
War crime of treacherously killing or wounding

Elements

1. The perpetrator invited the confidence or belief of one or more persons that
they were entitled to, or were obliged to accord, protection under rules of
international law applicable in armed conflict.

2. The perpetrator intended to betray that ¢ »

or belief.
3. The perpetrator killed or inju \\\\ ! /
4.  The perpetrator made usg. hat nﬁdenc killing or injuring

such person or persons. e ———

6. The conduct took t as associated with an
international armed conflict. '

7. The perpetrator ~cirgumstances . that  established the
existence of an armed confligt. - izaalh ' \

Article 8 (2) (b) (xii)
War crime of denyi

5. Such person or pers

Elements
1.  The perpetrator declared o : T be nO survivors.

2.  Such declaration or order was
conduct hostilities on the basis that il

reaten an adversary or to

3.  The perpetrator

gontrol over the
subordinate forces to ‘wl ;

3 A .
4. The conduct todk p sociated with an
international armed conflict. Y

The perpetrator was aware of factual clrcumstances that established the
exnstence of an armcd conﬂ‘t

ool W ANENITNYINT

War crime of destroying or selzmg the enemy groperty

QWA TUUANINGNA Y

Thq perpetrator destroyed or seized certain property.
2. Such property was property of a hostile party.

3. Such property was protected from that destruction or seizure under the
international law of armed conflict.

4.  The perpetrator was aware of the factual circumstances that established the
status of the property.
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5. The destruction or seizure was not justified by military necessity.

6. The conduct took place in the context of and was associated with an
international armed conflict.

7.  The perpetrator was aware of factual circumstances that established the
existence of an armed conflict.

Article 8 (2) (b) (xiv)
War crime of depriving the
or actions

ostile power of rights

Elements

1. The perpetrator effecte aboli uspe _ termination of

. nationals of a

3. The perpetrator intendegd boliticn, suspension or ation to be directed
at the nationals of a hostilejpa - ; \

4. The conduct took place in the ' t. of and was associated with an
international armed confli

2.  The abolition, susp
hostile party.

Article 8 (2) (b) (xv)
War crime of compelling pa 't cipation | itary operations

Elements’

4
I The perpetrator oG st 1o take part in

military operations agains
2. Such person orper !I were nationals of a hostile party. m
The conduct took pkc&n the context Wnd was associated with an

e A 247/1:5 NYIDTo

existence of an a“:ed conflict.

CABREAN TV INEIA Y

Elements

1.  The perpetrator appropriated certain property.
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48

2.  The perpetrator intended to deprive the owner of the property and to
appropriate it for private or personal use.4?

3. The appropriation was without the consent of the owner.

4.  The conduct took place in the context of and was associated with an
international armed conflict.

5. The perpetrator was aware of factual circumstances that established the

existence of an armed conflict.
Article 8 (2) (b) (xvii) ’, /

War crime of employin pois

Elements

ases a substance as

1. The perpetrator employe ,__‘

a result of its employme

2.  The substance was s to health in the

ordinary course of events,

3. The conduct took
international armed con

4. The perpetrator wa 1) u '— established the
existence of an armed confli ! 7 : .

sociated with an

Article 8 (2) (b) (xviii) =
War crime of employing proh hibit '- A€
or devices _—_— S

Elements .

1s The perpetrator iﬂ loyed a gas or other analo

2.  The gas, substance or dev orserious damage to
health in the ordinary g¢ourse of ¢ - ough 1ts asp ating or toxic
properties.48

e R R T AN T

The perpettator was aware of factual circumstances that estabhshed the
existence of an armed conflict.

Q‘W?Mﬂ‘im UANINYIA Y

As indicated by the use of the term “private or personal use”, appropriations justified by
military necessity cannot constitute the crime of pillaging.

Nothing in this element shall be interpreted as limiting or prejudicing in any way existing or
developing rules of international law with respect to the development, production, stockpiling
and use of chemical weapons.
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49

Article 8 (2) (b) (xix)

War crime of employing prohibited bullets
Elements

1. The perpetrator employed certain bullets.

2.  The bullets were such that their use violates the international law of armed
conflict because they expand or flatten easily in the human body.

e bullets was such that their
nding effect.

ai associated with an

established the

3. The perpetrator was aware that
employment would uselessly aggr

4. The conduct took place
international armed conflict.

5. The perpetrator w.
existence of an armed conflict

Article 8 (2) (b) (xx) f 7 »
War crime of employi ! . les or materials or
methods of warfare X A

Elements

[Elements will have to b material or methods

of warfare have been include

Article 8 (2) (b) (xxi) TR
War crime of outrages upon person

Elements.

1. The perpetrator hg

ﬁmﬁﬁi,{t"' gnity of one
or more persons.*? ‘

2. The severity of the humiliation, deg other vio n was of such
degree as to be generally'fecognized as an outrage upon personal dignity.

The conduct took pﬁﬁm the context 6f/and was associated with an

o -1 Jek EJ YAN .. ..

existence of an armed conflict.

’QW'W&Nﬂ‘iEIJ NN Y

For this crime, “persons” can include dead persons. It is understood that the victim need not
personally be aware of the existence of the humiliation or degradation or other violation. This
element takes into account relevant aspects of the cultural background of the victim.



PCNICC/2000/1/Add.2

206

5
)

e

Article 8 (2) (b) (xxii)-1
War crime of rape

Elements

1. The perpetrator invaded’® the body of a person by conduct resulting in
penetration, however slight, of any part of the body of the victim or of the
perpetrator with a sexual organ, or of the anal or genital opening of the victim with
any object or any other part of the body.

2.  The invasion was committed
as that caused by fear of viole
abuse of power, against such

coercive environment, or th i

of force or coercion, such
logical oppression or
king advantage of a
erson incapable of

giving genuine consent.’ | '
3. The conduct took pla e| : ' as associated with an
international armed con \

4. The perpetrator wa
existence of an armed ¢

Article 8 (2) (b) (x
War crime of sexual s

Elements

1. The perpetrator exercised
ownership over one or more
bartering such a person or persons,
liberty.53

2. The perpetrator ca'
a sexual nature. ~

3. The conduct tobk place ssoeiated with an
international armed confl, .

4. The perpetrator was aware of factual circumstances tham established the
existence of an armed confli€t -

ﬂuﬂ? Vlﬂqﬂ?wg']ﬂi
W’IMTI‘ mﬂm FPRAES

article 8 (2) (b) (xxii)-3, 5 and 6

52 Given the complex nature of this crime, it is recognized that its commission could involve more

s

3

than one perpetrator as a part of a common criminal purpose.

It is understood that such deprivation of liberty may, in some circumstances, include exacting
forced labour or otherwise reducing a person to servile status as defined in the Supplementary
Convention on the Abolition of Slavery, the Slave Trade, and Institutions and Practices Similar
to Slavery of 1956. It is also understood that the conduct described in this element includes
trafficking in persons, in particular women and children.
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54

5s

Article 8 (2) (b) (xxii)-3
War crime of enforced prostitution
Elements

1. The perpetrator caused one or more persons to engage in one or more acts of a
sexual nature by force, or by threat of force or coercion, such as that caused by fear
of violence, duress, detention, psychological oppression or abuse of power, against

such person or persons or another perso i taking advantage of a coercive
environment or such person’s or persons’ i ty t0 give genuine consent.

2. The perpetrator or another p ‘to obtain pecuniary or
f a sexual nature.

of “and “was associated with an

3. The conduct took pla
international armed confli

4. The perpetrator was amstance at established the

War crime of force

Elements

1. The perpetrator confine T more womes bly made pregnant, with the
intent of affecting the ethni i

2. The conduct took plac
international armed conflict.

Elements ‘ =9 a/

s L R VR G
capacity.54 q ‘ ‘ '

2. The conduct was neither justified by the medical orchospital treatmentofithe

=AW SRR I AL

international armed conflict.

The deprivation is not intended to include birth-control measures which have a non-permanent
effect in practice:
It is understood that “genuine consent” does not include consent obtained through deception.
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4. The perpetrator was aware of factual circumstances that established the
existence of an armed conflict.

Article 8 (2) (b) (xxii)-6
War crime of sexual violence

Elements

1.  The perpetrator committed an a
persons or caused such person or pe
force, or by threat of force or '
duress, detention, psychologica
or persons or another person
such person’s or persons’ inc

al nature against one or more
n act of a sexual nature by
d by fear of violence,
against such person
ive environment or

2. The conduct was of a ave breach of the

Geneva Conventions.

3.  The perpetrator wa established the

gravity of the conduct.

4. The conduct took Gite iated with an
international armed conflict. '

5. The perpetrator wa a t’ ' established the

1. The perpetrator&wdm otherwis ok a ation of one or

more civilians or otherf ler the i ai’ law of armed
. # o

conflict. . ‘[

2. The perpetrator int ed to sh|e d "2
favour or impede military operatlons

3. The cond ted with an
international a ij'ﬂ }1 ﬁ
e of factual ¢

4.  The perpe tor was awar ircumstances that established the
existence of an armed conflict.

- ARARINTUNNING A Y

War crime of attacking objects or persons using the distinctive
emblems of the Geneva Conventions

objective fronﬂttack or shield,

Elements

1. The perpetrator attacked one or more persons, buildings, medical units or
transports or other objects using, in conformity with international law, a distinctive
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emblem or other method of identification indicating protection under the Geneva
Conventions.

2. The perpetrator intended such persons, buildings, units or transports or other
objects so using such identification to be the object of the attack.

3. The conduct took place in the context of and was associated with an
international armed conflict.

4. The perpetrator was aware of fact ircumstances that established the
existence of an armed conflict.

Article 8 (2) (b) (xxv)
War crime of starvati

Elements
1. The perpetrator de i objeets i : eir survival.
2. The perpetrator inte

3. The conduct took pl
international armed confli

sociated with an

4. The perpetrator was at established the

existence of an armed con

Article 8 (2) (b) (xxvi)
War crime of using, conser

Elements
1.  The perpetrator egnscri - Wlisted one ¢ into the national
armed forces or used on¢ ite act; in hostilities.

v

pers@or persons were

2. Such person or -'M

3. The perpetrator kr:ﬁ or shou
under the age of 15 yea

4. The conduct took p‘@n the context of sand was associated with an

s e gt e &mmﬁ kL

existence of an armed conflict.

Artﬂeﬁﬂoﬂﬂﬂ‘im UANINYIA Y

Artlcle 8 (2) (c) (i)-1
War crime of murder

Elements

1.  The perpetrator killed one or more persons.
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o

2. Such person or persons were either hors de combat, or were civilians, medical
personnel, or religious personnel®¢ taking no active part in the hostilities.

3.  The perpetrator was aware of the factual circumstances that established this
status.

4. The conduct took place in the context of and was associated with an armed
conflict not of an international character.

5. The perpetrator was aware of fact ircumstances that established the

existence of an armed conflict.

Article 8 (2) (¢) (i)-2
War crime of mutilatio

Elements

1.  The perpetrator subj { atio.
permanently disfiguring the ‘ b [ ntly disabling or
removing an organ or ap

2. The conduct was neit 'I": S kS : cal, dental or hospital treatment
of the person or person arrie thin s r'son’s or persons’
interests. .

3. Such person or pers 55' de y re civilians, medical

personnel or religious person

4.  The perpetrator was 7 i nces that established this
status. —

5.  The conduct took place ¢! context of ociated with an armed

conflict not of an international characte =
P IR .

6. The perpetrator 2 of “factual circ established the

existence of an armed c@

Article 8 (2) (¢) (i)-
War crime of cruel
Elements

; m;:::,:oﬂ AR R T

Such perso or persons were either fors de combat, fr were civilians, ical

TS A0 8 Y

status. q
4. The conduct took place in the context of and was associated with an armed
conflict not of an international character.

The term “religious personnel” includes those non-confessional non-combatant military
personnel carrying out a similar function.
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5. The perpetrator was aware of factual circumstances that established the
existence of an armed conflict.

Article 8 (2) (¢) (i)-4
War crime of torture

Elements

1. The perpetrator inflicted severe
or more persons.

ntal pain or suffering upon one

2. The perpetrator inflicted
information or a confessio
based on discrimination of

h purposes as: obtaining
rcion or for any reason

3. Such person or p
personnel or religious per

4.  The perpetrator was 3 umsta s that established this
status.
5. The conduct took pldce i fitext6f and was a ated with an armed

6. The perpetrator w. agtualJeircum; at established the
existence of an armed confli

Article 8 (2) (¢) (ii)
War crime of outrages
Elements

1. The perpetrato
or more persons.57

c dignity of one

2. The severity o was of such

degree as to be gencraﬂec ona@gnity.
3. Such person or p ns were either hors de combat, or wer: civilians, medical

ersonnel or religious pers 1 taking no active in the hostilities.
p g p gn& g

L™ BT TR o

5. The condlm took place in the con‘;xt of and was ﬁsociated with anq'a-r‘med

conflict not of an international character. ‘
o B YRl v b ] S LA N B
existen armed ¢ '

onflict.

*7 For this crime, “persons” can include dead persons. It is understood that the victim need not
personally be aware of the existence of the humiliation or degradation or other violation. This
element takes into account relevant aspects of the cultural background of the victim.
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Article 8 (2) (c) (iii)
War crime of taking hostages

Elements

1. The perpetrator seized, detained or otherwise held hostage one or more
persons.

2. The perpetrator threatened to kill, injure or continue to detain such person or
persons.

international organization, a
refrain from acting as an
such person or persons.

3.  The perpetrator intended to
natural or legal person or a grou
explicit or implicit condition fo

4. Such person or persons™ re civilians, medical
personnel or religious persg aking i 3 ities.

5.  The perpetrator was_a c_of the ‘ that established this
status. ’ F ‘ \\\\

6. The conduct too d with an armed
conflict not of an internation

7. The perpetrator _established the

existence of an armed confli

m.a.u
Article 8 (2) (c) (iv) @q}’i’i‘. ,_; :
War crime of sentencing or exeention without due process

Elements

1. The perpetrator passed sents@—_‘ Or.more persons.’8
BT
2. Such'person or p e ilians, medical

personnel or religious

3 The perpetrator stablished this

status. m

4. There was no previous judgement pronounced by a court, or the court that
rendered judgement was I‘t&gularly constituted”, that is, it did not afford the

essential guar rendered
judgement di neral gnized as

indispensabie under mtcmatlonal law

5.  The perpetrator was aware of the fbsence of a prévious judgement oftef the
“"iﬁ‘iﬁﬂﬁ\‘! ] %‘% 44 Qﬁ'ﬂ

fair tr

The elements laid down in these documents do not address the different forms of individual
criminal responsibility, as enunciated in articles 25 and 28 of the Statute.

With respect to elements 4 and 5, the Court should consider whether, in the light of all relevant
circumstances, the cumulative effect of factors with respect to guarantees deprived the person or
persons of a fair trial.
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6. The conduct took place in the context of and was associated with an armed
conflict not of an international character.

7. The perpetrator was aware of factual circumstances that established the
existence of an armed conflict.

Article 8 (2) (e)

Article 8 (2) (e) (i)
War crime of attacking civi

Elements
1. The perpetrator directe

such or individual

\\ dividual civilians
\ o \ d with an armed

5. The perpetrator wa r fual Circum: s that established the

2.  The object of the attac
civilians not taking direc

3. The perpetrator inte
not taking direct part in

4.  The conduct took p
conflict not of an inter

Article 8 (2) (e) (ii)
War crime of attacking

emblems of the Geneva Conventic
f , A f-‘

ing the distinctive

Elements

1. The perpetrato -"; ------------ )r more person W'T"f"""ii units or
transports or other objects al law, a distinctive
emblem or other method of ide y lonm;dcr the Geneva

Conventions.

The perpetrator mten‘EHuch persons, bulle units or transports or other

e TS WEAN 3. .

conflict not of afilinternational character.

TS T Y



PCNICC/2000/1/Add.2

214

60

Article 8 (2) (e) (iii)

War crime of attacking personnel or objects involved in a
humanitarian assistance or peacekeeping mission
Elements

1. The perpetrator directed an attack.

tallations, material, units or vehicles
ng mission in accordance with

2.  The object of the attack was personne
involved in a humanitarian assistanc
the Charter of the United Nations.

3. The perpetrator intende
vehicles so involved to be the

lons material, units or
e agck.

——
4. Such personnel, inst i ? ere entitled to that

protection given to civilians o j nder the international law of armed
conflict. . ) .

5. The perpetrator wa ‘ ! un cs that established that
protection. . T \

6. The conduct took d with an armed

conflict not of an inter

7. The perpetrator w. aj.ﬁf g L ! t established the

Article 8 (2) (e) (iv)
War crime of attacking rot

Elements
1.  The perpetrator R&eewd an attack.

2. The object of the < g )*\5 d to religion,
education, art, science T e T ments, hospitals or
places where the sick and wound ere not military
objectives.

3. The per r _intend uildin ildings 1c ted to religion,
education, ar ﬁﬂ%% %54% spltals or
places where the ounde ollected t military
objectives, to b e object of the attack

ol Y SRR El““i W]

The perpetrator was aware of factual circumstances that established the
existence of an armed conflict.

The presence in the locality of persons specially protected under the Geneva Conventions of
1949 or of police forces retained for the sole purpose of maintaining law and order does not by
itself render the locality a military objective.
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Article 8 (2) (e) (v)

War crime of pillaging

Elements

1. The perpetrator appropriated certain property.

2. The perpetrator intended to deprive the owner of the property and to
appropriate it for private or personal use.6!

3. The appropriation was without the

4. The conduct took place in the context ciated with an armed
conflict not of an international.ech

5.  The perpetrator was 3 : cir established the
existence of an armed confliet. : .

Article 8 (2) (e) (vi)-1
War crime of rape _

Elements

1. The perpetrator inva
penetration, however slight
perpetrator with a sexual org
any object or any other part

duct resulting in
\ ictim or of the

\ \ g of the victim with

2.  The invasion was commit 5 at of force or coercion, such
as that caused by fear of vio blogical oppression or
abuse of power, against such person or by taking advantage of a
coercive environment, or the invasion inst a person incapable of
giving genuine consent:83 - r

3.  The conduct todk Piace-in-the-context-oi-and-was-asse *":‘ th an armed
conflict not of an internat .

et bl s i e
ﬂuﬂ'.l ‘Vlﬂ"ﬂ'ﬁWEl'm'ﬁ
ARIAINTUNRIINYINY

61 As indicated by the use of the term “private or personal use”, appropriations justified by
military necessity cannot constitute the crime of pillaging.

62 The concept of “invasion” is intended to be broad enough to be gender-neutral.

63 It is understood that a person may be incapable of giving genuine consent if affected by natural,
induced or age-related incapacity. This footnote also applies to the corresponding elements in
article 8 (2) (e) (vi)-3, S and 6.
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Article 8 (2) (e) (vi)-2
War crime of sexual slaverye+

Elements

1. The perpetrator exercised any or all of the powers attaching to the right of
ownership over one or more persons, such as by purchasing, selling, lending or
bartering such a person or persons, or by imposing on them a similar deprivation of

liberty.65
//’gage in one or more acts of

):(-'of a ociated with an armed
T ——

2. The perpetrator caused such
a sexual nature.

3. The conduct took plac%nte
conflict not of an intern:P.
4. The perpetrator W

existence of an armed co

ces that established the

Article 8 (2) (e) (v
War crime of enforc

Elements

1. The perpetratof ca

vantage of a coercive
enuine consent.

such person or persons or an
environment or such person’s

2. The perpetrator or another pe :
other advantage in exchange for oiﬁ"?&dﬂ'&:

3. The conduct took!place in the context ' d-with an armed

conflict not of an inte; i@l ChAara \
tlm established the
Article 8 (2) (e) (vi)-4¢ &, (V)

e ARETIUNINYINT

Elements
Y

4. The perpetrator AW,
existence of an armed CJﬂ ict.

1. The perpetrator confined one or mofe women forciblysmade pregnant, With the
inte f ni ionlof lati 1
gravraol ns of international law.

_ q

¢4 Given the complex nature of this crime, it is recognized that its commission could involve more
than one perpetrator as a part of a common criminal purpose.

65 It is understood that such deprivation of liberty may, in some circumstances, include exacting
forced labour or otherwise reducing a person to servile status as defined in the Supplementary
Convention on the Abolition of Slavery, the Slave Trade, and Institutions and Practices Similar
to Slavery of 1956. It is also understood that the conduct described in this element includes
trafficking in persons, in particular women and children.
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66

67

2. The conduct took place in the context of and was associated with an armed
conflict not of an international character.

3. The perpetrator was aware of factual circumstances that established the

existence of an armed conflict.
re @biological reproductive

> medic: hospital treatment of the

nsent oF

3. The conduct too of al ssociated with an armed
conflict not of an internati : \

hat established the

Article 8 (2) (e) (vi)-5
War crime of enforced sterilizatio

Elements

1. The perpetrator deprive
capacity.66

2.  The conduct was neit
person or persons concerned n

4. The perpetrator
existence of an armed co

Article 8 (2) (e) (vi)-
War crime of sexua

Elements

1.  The perpetrator commi against one or more

persons or caused such person or pe n an act of a sexual nature by
FIET e :

force, or by threat of force or coercion, such a sed by fear of violence,

duress, detention, psy sion or abuse g t such person

or persons or anothe taking vironment or

such person’s or persor
a gra of a ous violation of
r Geneva Conventions.

3. The perpetrator was ."w e of the factual r umstances that established the

U NUNINLANS. ...

conflict not of afi international character

PRI Ty

2.  The conduct was
article 3 common to the

The deprivation is not intended to include birth-control measures which have a non-permanent
effect in practice.
It is understood that “genuine consent” does not include consent obtained through deception.
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Article 8 (2) (e) (vii)
War crime of using, conscripting and enlisting children
Elements

1.  The perpetrator conscripted or enlisted one or more persons into an armed
force or group or used one or more persons to participate actively in hostilities.

2. Such person or persons were under the age of 15 years.

3. The perpetrator knew or should / t uch person or persons were

under the age of 15 years. » ‘
4.  The conduct took place in m& ext of a lated with an armed

conflict not of an internationa

5. The perpetrator w{[ al circimstance t established the
existence of an armed confli i -

Article 8 (2) (e) (viii
War crime of displaci
Elements
1. The perpetrator orde

2. Such order was not ju vilians involved or by

military necessity.

3.  The perpetrator was in a ement by giving such

order.

4.  The conduct took place in tk associated with an armed

conflict not of an internation

5. The perpetrator Was—awaie——ol—tactial=—tiouinsiances ":‘ ablished the
Article 8 (2) (e) (ix)m

existence of an armer ,
)
War crime of treachemmy killing or w‘l_;nding
Elements ﬂuﬂq%ﬂﬂﬁﬂﬂ’]ﬂi

1. The pcrpeﬂtor invited the conﬁdence or belief of one or more combatant
adversaries that they were entitled to, o were obliged té@accord, protectionuhder

RS A 78

The perpetrator killed or injured such person or persons.

4.  The perpetrator made use of that confidence or belief in killing or injuring
such person or persons.

5. Such person or persons belonged to an adverse party.
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6

6.  The conduct took place in the context of and was associated with an armed
conflict not of an international character.

7.  The perpetrator was aware of factual circumstances that established the
existence of an armed conflict.

Article 8 (2) (e) (x)
War crime of denying quarter

Elements
1. The perpetrator declared orordere urvwors
2. Such declaration or ¢ given l’ordm an adversary or to

conduct hostilities on the basi

5. The perpetrator yare fofl factyat-girc hat established the

Article 8 (2) (e) (xi)-1
War crime of mutilatic

Elements
1.  The perpetrator subjected one '&W ¢ pers ) utllatlon in particular by
permanently disfiguring the pi n‘/ or by ma y disabling or

removing an organ or

2. The conduct caus
health of such person o

T
3.  The conduct was rﬁner justified by the medical, dental mmsspital treatment
of the person or persons cgncerned nor carried out in such person’s or persons’
interest.68

e B SRR U AT

5. The conduét/took place in the context of and was assocxated with an armed
conflict not of an international character. &

S SRR T WA R

Consent is not a defence to this crime. The crime prohibits any medical procedure which is not
indicated by the state of health of the person concerned and which is not consistent with
generally accepted medical standards which would be applied under similar medical
circumstances to persons who are nationals of the party conducting the procedure and who are in
no way deprived of liberty. This footnote also applies to the similar element in article 8 (2) (e)
(xi)-2.
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Article 8 (2) (e) (xi)-2
War crime of medical or scientific experiments
Elements

1.  The perpetrator subjected one or more persons to a medical or scientific
experiment.

2. The experiment caused the death
mental health or integrity of such persc

eriously endangered the physical or

3. The conduct was neither j
of such person or persons co
interest.

ntal or hospital treatment
ch person’s or persons’

4. Such person or persons o the conflict.

5. The conduct took plac iated with an armed

conflict not of an inter

6. The perpetrator w established the

existence of an armed

Article 8 (2) (e) (x
War crime of destro

Elements
1. The perpetrator destroyed
2. Such property was property of ai

3.  Such property was protecte ry o1 ' ion or seizure under the
international law of armed :

4. The perpetrator- -was_aware of th he factual circumstances that-€stablished the

status of the proper fi g “
5. The destruction orﬁizurc W ire ary necessity.
6. The conduct took place in the context of and was associated with an armed

conflict not of an internati Maracter

I oﬂfﬂuﬁcﬁ % &Wl T B3 o
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