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ANANUIN N
Competition Act 1984
Of Canada

PART VI
OFFENCES IN RELATION TO COMPETITION

45. (1) Every one wh O ines, agrees or arranges with another
person

(a) to limit u 1iNg, producing, manufacturing,

supplying,

(b) to preve c ,_ : ¥ the manufacture or production of a product

(c) to prevent nin the production, manufacture,

purchase, barte transportation or supply of a product, or in

the price of ins

(d) to ot 'Ff-'a ,

.ll .
i ¥

is guilty of an indigtﬂe offence and uaple to imprisonment for a term not exceeding

oL HRBR T AR o
OV R ik b i) iU

necessary to prove that the conspiracy, combination, agreement or arrangement, if
carried into effect, would or would be likely to eliminate, completely or virtually,

competition in the market to which it relates or that it was the object of any or all of the

parties thereto to eliminate, completely or virtually, competition in that market.

(2.1) In a prosecution under subsection (1), the court may infer the existence of a
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conspiracy, combination, agreement or arrangement from circumstantial evidence,

with or without direct evidence of communication between or among the alleged

~ parties thereto, but, for greater certainty, the conspiracy, combination, agreement or

arrangement must be proved beyond a reasonable doubt.

(2.2) For greater certainty, in establishing that a conspiracy, combination,
agreement or arrangement is in contravention of subsection (1), it is necessary to

prove that the parties thereto igtended to and did enter into the conspiracy,

combination, agreemes ANge! ut it is not necessary to prove that the

ion, agreement or arrangement have an

(3) Subject t n 2 )sect ”'s,.; under subsection (1), the court shall

not convict the a cofs combination, agreement or arrangement

[ aldais e il
(b) the defining of ’::::s_;, A

=<

NN . .
ology used in a trade) industry or profession;

AUHINENINEIN

(d) the def ion of te

) aEthkib el

(g) the sizes or shapes of the containers in which an article is packaged;

(h) the adoption of the metric system of weights and measures; or

() measures to protect the environment.

(4) Subsection (3) does not apply if the conspiracy, combination, agreement or
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arrangement has lessened or is likely to lessen competition unduly in respect of one of

the following:

(a) prices,

(b) quantity or quality of production,

(c) markets or customers, or

(d) channels or methor

or if the conspira Y, combinatio agr SMENL OF arrangement has restricted or is likely

to restrict any pers@n'frg e ‘q ing a business in a trade, industry

or profession

- A
(5) Subjecti®'s asecutio
\

der subsection (1) the court shall
not convict the agcus the CONS
A ey

relates only to the gxpgft © .umll

Nation, agreement or arrangement

(6) Subsection (5) do ] conspiracy, combination, agreement or
arrangemen

Y ,— )
el

(a) has réstiftee
|

exports of 2 roduct;

oAU NYNIH Ao

the bﬂsmess of exporting groducts fronﬁanada or

l l has @event:]j ?legssgnyor is likely onvent or lessen competition unduly

in the supply of services facilitating the export of products from Canada.

o . o
i t:;; on or limitation of the real value of
|

i¥

(d) [Repealed, R.S., 1985, c. 19 (2nd Supp.), s. 30]

(7) In a prosecution under subsection (1), the court shall not convict the accused if
it finds that the conspiracy, combination, agreement or arrangement relates only to a

service and to standards of competence and integrity that are reasonably necessary
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for the protection of the public
(a) in the practice of a trade or profession relating to the service; or

(b) in the collection and dissemination of information relating to the service.

(7.1) Subsection (1) does not apply in respect of an agreement or arrangement

between federal financial institutions that is described in subsection 49(1).

spect of a conspiracy, combination,

agreement or arrangéme is € nly by companies each of which is, in

R.S., 1985, c. upp) s. 30; 1991, c. 45, s. 547, c.

46, s. 590, c.

45.1 No proceedi der Subsection 45(1) against a person
against whom 79 or 92 on the basis of the same or
substantially the in proceedings under that

subsection.R.S., 1

(~7 Y}
46. (1) ANS < ed at carries on business in

Y
|
J

Canada and t 2 |mplements in whole or in part iIffCanada, a directive, instruction,

intima tion or any person from a
persoﬂ ﬁﬁqﬂﬂﬂ?mﬂjﬁn n to direct or influence the
ml h ni isyfor i e of giving effect to
qoﬁﬁaa ﬁ)ﬁ ﬁp mqﬁ ﬁrzj\j\ o outside Canada
that, if entered into in Canada, would have been in contravention of section 45, is,
whether or not any director or officer of the corporation in Canada has knowledge of

the conspiracy, combination, agreement or arrangement, guilty of an indictable

offence and liable on conviction to a fine in the discretion of the court.

(2) No proceedings may be commenced under this section against a particular
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-company where an application has been made by the Commissioner under section 83

for an order against that company or any other person based on the same or

~ substantially the same facts as would be alleged in proceedings under this section.

R.S., 1985, c. C-34, s. 46; R.S., 1985, c. 19 (2nd Supp.), s. 32; 1999, c. 2, s. 37.

47. (1) In this section, "bid-rigging" means

(a) an agreement or arrang

between or among two or more persons

(b) the SUM "'l Q\:‘\ est for bids or tenders, of bids or

tenders th y@ - angement between or among two or
more bidde \\

where the agr ar ,r;,_ gl e de known to the person calling for or

requesting the bi lefs. ot Of efore 4 -’ e when any bid or tender is made

by any person who Sarty-to the ment or arrangement.

g ﬁ of an indictable offence and

-
glcburt or to imprisonment for a term

s
not exceedinﬂze years or to poth. L‘J

‘o o/
(SHWiﬁEjrﬁoﬂ\ﬂﬂ?ﬂem?ment or arrangement that is
ntereq\to or a submission that is arrived at only by companies each of which is, in

liable on comie

qwaﬁﬁ'smmm%wmas

S 1985, c. C-34, s. 47; R.S., 1985, c. 19 (2nd Supp.), s. 33.

48. (1) Every one who conspires, combines, agrees or arranges with another

person

(a) to limit unreasonably the opportunities for any other person to participate, as a

player or competitor, in professional sport or to impose unreasonable terms or
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conditions on those persons who so participate, or

(b) to limit unreasonably the opportunity for any other person to negotiate with and,
if agreement is reached, to play for the team or club of his choice in a professional

league

is guilty of an indictable offence and liable on conviction to a fine in the discretion of

the court or to imprisonment for a term not exceeding five years or to both.

Matters to be ining whether g ment or arrangement contravenes

considered subsection (1), th 0U whi vention is alleged shall have regard
to
Ontravention is alleged is organized
on an intern [e ' Ny limitations, terms or conditions
alleged shoul \ edin Canada; and
(b) the desir. ' ; reas -. nable balance among the teams or clubs
participating in
Application (3) This tic g pply, to agreements and
arrangements & da rangements between or among

teams and clu 1' engaged in‘professional sport a8 members of the same league and
between or among girectors, officersgor employees of those teams and clubs where

o b LI PN T WL AR S e ot o

in subs&tlon (1) or to the granting and opeﬁtion of franchiggs in the league, and

FRIAHITEH R RIDHER Boorens

rangements and provisions thereof between or among those teams, clubs and

persons.
1974-75-76, c. 76, s. 15.

lllegal trade 50. (1) Every one engaged in a business who

practices
(a) is a party or privy to, or assists in, any sale that discriminates to his knowledge,



Defence

Cooperative
societies

excepted

Price

maintenance

115

directly or indirectly, against competitors of a purchaser of articles from him in that
any discount, rebate, allowance, price concession or other advantage is granted
to the purchaser over and above any discount, rebate, allowance, price
concession or other advantage that, at the time the articles are sold to the
purchaser, is available to the competitors in respect of a sale of articles of like

quality and quantity,
than those exacted: \\ | BlsEwRercdn Canada, having the effect or tendency of
substantially lesSBRiINg-compatiti ' ting a competitor in that part of

(c) engagesa f setlihg products, atiprices unreasonably low, having the

effect or ten Stamtialy s competition or eliminating a

is guilty of an indigtab é able ' prisonment for a term not exceeding

two years.
(2) It is nota ce under par to Sk party or privy to, or assist in,
any sale me@ifoned i in ur ;f:_f >, allowance, price concession

or other advan&e was grantedas'part of a pra :l of discriminating as described in

that paragraph. ' g,

LUHAHIINENDT. s

OV MR TR Y (M) g

operations in proportion to the acquisition or supply of articles from or to its members,

suppliers or customers.

R.S., 1985, c. C-34, s. 50; 1999, c. 31, s. 50(F).

61. (1) No person who is engaged in the business of producing or supplying a

product, who extends credit by way of credit cards or is otherwise engaged in a
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business that relates to credit cards, or who has the exclusive rights and privileges

conferred by a patent, trade-mark, copyright, registered industrial design or

. registered integrated circuit topography, shall, directly or indirectly,

(a) by agreement, threat, promise or any like means, attempt to influence upward,
or to discourage the reduction of, the price at which any other person engaged in

business in Canada supplies or offers to supply or advertises a product within

Canada; or

(b) refuse to sup .-:, Fa.product to&e discriminate against any other
person engaged in business in Ganadasbecause. of the low pricing policy of that other
person.

(2) Subse on attempting to influence the
conduct of an nd thal other persen are affiliated corporations or

(a) the same co i¢ .r Srtrie D Or s@le proprietorship, or

(b) corporations, paft: oprietorships that are affiliated,

"’ 2 ‘ nduct of another person and
| IFI'
xl are principal and agent. Iy

or where

that other pe

gy ﬁﬁeﬁﬂﬂé’fwﬁﬂoﬂﬁ —

product®f a resale price or minimum resale price in respect thereof, however arrived

atwﬂrmrﬂ ?ﬂjt ; tﬁ%ﬂﬂﬁsﬁj&lion, in so doing, also

made it clear to the person to whom the suggestion was made that he was under no
obligation to accept the suggestion and would in no way suffer in his business
relations with the person making the suggestion or with any other person if he failed to
accept the suggestion, proof of an attempt to influence the person to whom the

suggestion is made in accordance with the suggestion.

(4) For the purposes of this section, the publication by a supplier of a product,
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other than a retailer, of an advertisement that mentions a resale price for the product
is an attempt to influence upward the selling price of any person into whose hands the
product comes for resale unless the price is so expressed as to make it clear to any
person to whose attention the advertisement comes that the product may be sold at a

lower price.

(5) Subsections (3) and (4) do not apply to a price that is affixed or applied to a

product or its package or containe

(6) No person sha '_=~ ny like means, attempt to induce a
supplier, whether™ Broutside condition of his doing business with
the supplier, to refus : 'm a.p ,_1 icular person or class of persons

because of the lowfpr / AV ) class of persons.

(7) and (8) fRepgalgl : DP.), S. 36]

(9) Every péfsoghvhib cantraver

offence and liablé"on €onviglich fo@diae in'the discretion of the court or to

) or (6) is guilty of an indictable

imprisonment for a term# e years or to both.

(10) Wherek.i __;___ﬁ___ (@)(b), it is proved that the person
TPES— o

I "'
inference unfa '- rable to the person charged sha i be drawn from that evidence if he

f::::ﬁeﬁﬁﬁ wfﬁfgn %ﬁwﬂg /] ﬁ % depended believed on
Q wthﬂp‘ﬁsm ”1%6}‘}% ’}aa H.Jcts supplied by the

Serson charged as loss-leaders, that is to say, not for the purpose of making a profit

charged refl \f product to any other person, no

thereon but for purposes of advertising;

(b) that the other person was making a practice of using products supplied by the
person charged not for the purpose of selling the products at a profit but for the

purpose of attracting customers to his store in the hope of selling them other
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products;

(c) that the other person was making a practice of engaging in misleading

advertising in respect of products supplied by the person charged; or

(d) that the other person made a practice of not providing the level of servicing

that purchasers of the products might reasonably expect from the other person.

78. (1) For theg 1= acti 9 *anii:competitive act”, without restricting the

generality of thg

(a) squeezing ~ally idtegrate er of the margin available to an
unintegrated €UstgMegwiiacompate N pher for the purpose of impeding
or preventing th€ cuStoffier's € r'expansion in, a market;

(b) acquisition b

competitor of the supplig ;“5’;"9" ,é

otherwise o- Ave
.,I
(c) freight eqya Etlon on the pI t,of a competitor for the purpose of impeding or

PRl A UNT WA jompet.tor vom,a maret

who would otherwise be available to a
by a customer of a supplier who would

ef, for the purpose of impeding or

L)
preventing t l‘_‘ e competitor from, a market;

|
i¥

mmmmw%m B

(e) pre-emption of scarce facilities or resources required by a competitor for the
operation of a business, with the object of withholding the facilities or resources from a

market;

(f) buying up of products to prevent the erosion of existing price levels;
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(g) adoption of product specifications that are incompatible with products
produced by any other person and are designed to prevent his entry into, or to

~ eliminate him from, a market;

(h) requiring or inducing a supplier to sell only or primarily to certain customers, or
to refrain from selling to a competitor, with the object of preventing a competitor's

entry into, or expansion in, a market;

(i) acts or cc( ,domestic service, as defined in
VRS

t that are specified under

(k) the denia _,H-'?. er meE service, as defined in subsection
55(1) of the Cana itation 5S on reasonable commercial terms to
facilities or services .r %the Operation in a market of an air service, as
defined in that subsection;- "’"'3—3 Ssuch a person to supply such facilities or

services on St

x4
Regulations (2) The Go , 10 sCommendation of the Minister and the
i¥
Minister of Transport make regulatuons '

% u 'gla"] m‘ﬂ qnﬁ mﬂ ’Lfl‘lraph (1)(); and
ARIRIATRLA TN B

Service for the purpose of paragraph (1

R.S., 1985, c. 19 (2nd Supp.), s. 45; 2000, c. 15, s. 13.

Prohibition 79. (1) Where, on application by the Commissioner, the Tribunal finds that

where abuse

) (a) one or more persons substantially or completely control, throughout Canada or
of dominant
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any area thereof, a class or species of business,

(b) that person or those persons have engaged in or are engaging in a practice of

anti-competitive acts, and

(c) the practice has had, is having or is likely to have the effect of preventing or

lessening competition substantially in a market,

(2) Where, o ' sction (1), the Tribunal finds that a

practice of anti- \\\ \ ng the effect of preventing or
lessening co \\\\ \ hat an order under subsection (1)

|‘s not hkely‘ tor - 9‘ \\ \
W s ﬁ\\\

asonable and as are necessary to overcome

the Tribunal may, in addition to or in
ke an order directing any or all the

e such actions, including the

the effects of the practlc ----»------;

(3) In majid§ an order unders ubsection {23 the ibunal shall make the order in
= 'l.

such terms Agnts of any person to whom the

\AZ
l

J
order is directéd or any other person affected by itonly to the extent necessary to

B INININYIN

(3.1 there the Tribunal mpakes an orde&mder subsectlﬂg(ﬂ or (2) against an

a Wf]’ Mﬁ%ﬁ }J%’%ﬁ@é%ﬂ f}ﬁnﬂsﬁﬁ of the Canada

ansportatlon Act, it may also order the entity to pay, in such manner as the Tribunal
may specify, an administrative monetary penalty in an amount not greater than $15

million.

(3.2) In determining the amount of an administrative monetary penalty, the Tribunal

shall take into account the following:
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(a) the frequency and duration of the practice;
(b) the vulnerability of the class of persons adversely affected by the practice;
(c) injury to competition in the relevant market;
(d) the history of compliance with this Act by the entity; and

(e) any other relevant factor

|

on (1), whether a practice has had,
or lessening competition

ier whether the practice is a result of

Jaged in pursuant only to the exercise
rived under the Copyright Act, Industrial
Patent Act, Trade-marks Act or any

Other ACt [e) . 7.:;_;9lanrfalnl--v-|-ul:l-v--1-ii-ii-ui-vu--u---n—;‘li Strlal property is not an anti_

competitive a |

6) No appllcﬁlﬁ ﬁbe made @ader this section in respect of a practice of anti-

compeﬁmﬂ’é [l o Wb ik s cossea

q ﬁ"i NTERIV R MO (137 e

(a) against whom proceedings have been commenced under section 45, or

(b) against whom an order is sought under section 92

on the basis of the same or substantially the same facts as would be alleged in the

proceedings under section 45 or 92, as the case may be.
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R.S., 1985, c. 19 (2nd Supp.), s. 45; 1990, c. 37, s. 31; 1999, c. 2, s. 37; 2002, c.

16,s.11.4.
Unpaid ‘ 79.1 The amount of an administrative monetary penalty imposed on an entity
monetary under subsection 79(3.1) is a debt due to Her Majesty in right of Canada and may be
penalty recovered as such from that entity in a court of competent jurisdiction.

2002, c. 16,s. 11.5.

AULINENINYINS
AR TN TN
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AMANUIN U
ACT CONCERNING PROHIBITION OF PRIVATE MONOPOLIZATION
AND MAINTENANCE OF FAIR TRADE
(Act No. 54 of 14 April 1947)
CHAPTER 1 GENERAL PROVISIONS

Sec.1 [Purpose]

This Act, by prohibiting private monopelizatibal dhreasonable restraint of trade and unfair
trade practices, by preventing.gxcess economic power and by eliminating
unreasonable restraint of prf glion, s2 | : e, teehnglogy and the like, and all other unjust
7 7 greements and otherwise, aims to

ative initiative of entrepreneurs, to

encourage business actii Drise AL: \* the level of employment and
people's real income, and th ) Promaietne de ratic and wholesome development of
the national economy as well @8 t@gfags einterest: o\\ onsumers in general.

Sec.2 [Definitions]

(1) The term "entrepr 3ah Ja person, who carries on a

J

commercial, industrial, fiﬁﬂcia oral eSs. A Hfj officer, employee, agent or any

other person who acts fog e benefit of ay, entrepreneur shall be deemed to be an

enveprensur in fBb Y b IR} YHT BT G rowing subsecton s o

Chapter ”', [trgde a%lsociations] Of,the,A?', & Y,
JWIANNIUNNIINEA

(2) The terM "trade association" as used in this Act shall mean any combination or federation

of combinations of two or more entrepreneurs having as its principal purpose the furtherance

of their common business interest as entrepreneurs and includes one taking either of the

following forms: Provided, That a combination or federation of combinations of two or more

entrepreneurs, whose stock or other paid-up capital is owned by the constituent

entrepreneurs, and whose principal purpose is to operate and which is actually operating a
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commercial, industrial, financial or any other business for profit shall not be included:

(i) Any association incorporated or not incorporated of which two or more entrepreneurs are

members (including any position similar thereto);

(i) Any foundation with or without juridical personality of which two or more entrepreneurs

control the appointment or dismissal of directors or managers, the execution or continuation

of business activities;

(iii) Any partnership of Whickstwe=oi- are members, or any contractual
combination of two or more entge \
(3) The term "officer" as usét /il ‘ director, a partner with unlimited

liabilities and executive pbweg a2 -. v.'r\ . i a similar position, a manager, or

ito, oF
other employee in change#f bsi s -A;.- -,) - \ ffice.
DA ;1 \

(4) The term "competition" asflise@if this A >an a situation in which two or more

entrepreneurs do or may, within. afj‘ of their business activities and without
undertaking any signific2 SNt CRange In tReirbUSInesSSHaeHies ar kinds of business activities,

engage in any act pres {;“'- arag aphs.

4 J.H

A 2003 133 (1 (1) Mt
Y “‘Wﬁ Al N Ty

(5) The term "private monopolization" as used in this Act shall mean such business activities,
by which any entrepreneur, individually or by combination or conspiracy with other
entrepreneurs, or by in any othe_r manner, excludes or controls the business activities of other
entrepreneurs, thereby causing, contrary to the public interest, a substantial restraint of

competition in any particular field of trade.
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(6) The term "unreasonable restraint of trade" as used in this Act shall mean such business
activities, by which any entrepreneur, by contract, agreement or any other concerted actions,
irrespective of its names, with other entrepreneurs, mutually restrict or conduct their business
activities in such a manner as to fix, maintain, or increase prices, or to limit production,

technology, products, facilities, or customers or suppliers, thereby causing, contrary to the

public interest, a substantial restraint of competition in any particular field of trade.

(7) The term "monopolistic situation” as Use his Act shall mean circumstances in which

UeSicable market performances exist in any

g ate,ﬁmt of prices (this term refers to the

prices of the goods conce eSS s uivale t -- amount of taxes levied directly on
such goods) of goods of thg#€auie Lescrigti N (includ oods capable of being supplied
without making any signifig 2 . the \\»\ acilities or kinds of business
activities; hereinafter in supsestior Y efe ) as "particular goods") and those of any

other goods having a strikifigly, Singil: ., ti ! ility theéreto, which are supplied in Japan
(excluding those exported) & sithis term refers to the prices of the
services concerned less a su A 30 unt'of taxes levied on the

recipient of such services with re: rT : _- . wices of the same description which are
supplied in Japan, dui --'-——---‘-—---'-—---l ---------------- iated/by a Cabinet Ordinance, is in

excess of hundred billiof 3

(i) where the ma u ﬂbﬂl m mfﬂc seIﬂ I;the aggregate volume (in
case it is not ap th ﬁJ ity shall be represented in
WA e
particular an f[g jﬁ strikingly s uncti utility

thereto or by the volume of the services, which are supplied by the entrepreneur or
entrepreneurs concerned, to total volume of those supplied in Japan (excluding those
exported) of an entrepreneur exceeds one-half or where the combined market share of two
entrepreneurs exceeds three-fourths during a given

one-year period;
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(ii) Where there exists conditions which make it extremely difficult for any other entrepreneur

to be newly engaged in the said particular field of business;

(i) Where the increase in the price of the particular goods or services supplied by the
entrepreneur concerned has been remarkable or the decrease therein has been slight for a

considerable period of time in the light of changes occurred in the supply and demand, or in

the cost of supplying for such goods i during such period, and where, in addition

thereto, the said entrepreneur.hs -
p 7 \

(a) That the entrepreneur

said period:

that which is established by a

Cabinet Ordinance as DU ss designated by such Cabinet

Ordinance to which the sélld

ﬁlu.l

:., ol Py
(b) That the entrepreneugha expencie -f Of selling costs and general and
administrative expenses far eXCeéding-one v nsidered as the norm for the field of
business to which the entrepreneuriBelgrgs. /&
Y

(8) In the event any cf I" & conditions resulting in a drastic

i¥
change in domestic indu tnal shipments and wholesale Prices, the amount of prices as

:::::j:h .;:Eqﬁjﬁ ﬁ;ﬂnngwi ﬂsﬂ p.l ﬂ;ﬁ)f a Cabinet Ordinance to
01100 ) BB, NIRINRIIN Jal1

one of followmg paragraphs, which tends to impede fair competition and which is designated

by the Fair Trade Commission as such:
(i) Unjustly discriminating against other entrepreneurs;

(ii) Dealing at unjust prices;
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(iii) Unjustly inducing or coercing customers of a competitor to deal with oneself:

(iv) Dealing with another party on such terms as will restrict unjustly the business

activities of the said party;

(v) Dealing with another party by unjust use of one's bargaining position:

(vi) Unjustly interfering Wi slwbElween an entrepreneur who competes in

cﬁ stockholder or an officer and his

IS a company, unjustly inducing,
\\\\\‘*

mpany to act against the interest

Japan with oneself or the e
another transacting party; ©
instigating, or coercing a sto

of such company.

No entrepreneur shall ef @ble restraint of trade.

ey ﬂﬁ EMHENS

CHAPTER V UNFAIR TRARS PRACTICES &/

YRIANNIUURINEINE

Sec.19 {Proﬂibition of unfair trade practices]
No entrepreneur shall employ unfair trade practices.

Sec.20 [Measures against unfair trade practices]
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(1) When there exists any act in violation of the preceding section, the Fair Trade Commission
may, in accordance with the procedures as provided for in Division Il [procedures], Chapter
VI, order the entrepreneur concerned to cease and desist from the said act, to delete the
clauses concerned from the contract and to take any other measures necessary to eliminate

the said act.

(2) The provisions of Section 7(2) [measures against already ceased violations] shall apply

Sec.9 [Restriction of hol

(1) Any holding compan ration of economic power shall

not be established.

(2) Any company (including a g Eompar inafter the same) shall not operate as a

holding company which may causs 3Sive | mtration of economic power in Japan.
17 Y
(3) The term "holding cBmMipa e"following section shall mean a

i | IPI;
@tal acquisition value (another priee

if it is listed so in the latest
balance sheet; th Ejﬁ 5 iincluding shares of
partnership; herﬂaﬂ ﬂaﬂﬂ ﬂﬁlﬂils term refers to other
compani ﬁf rﬁ ﬁ hts of all partners;
heremaftQ ﬁﬁiﬁ &ﬁ%\ nﬂo ﬁwﬁi ﬁﬁpl mg shall apply in

this chapter which the said company holds constitutes greater than 50 percent of the value of

company in which the

the total assets (this term refers to the total amount of assets arrived at by the procedure
specified by the Rules of the Fair Trade Commission; hereinafter the same meaning shall

apply in subsection (6) of the said company.).



129

(4)Any other companies in which greater than 50 percent of the total voting rights of all stock
holders is held by a company and any one or more subsidiaries of the said company, or by
any one or more subsidiaries of a company shall be regarded as a subsidiary of the said

company; the provisions stipulated in this Section shall be applied to any such companies.

(5) The term "excessive concentration of economic power" in the first and second subsections

shall mean a situation in which the extreme largeness of the overall business scale over a

significant number of fields of busingss ¢ ing company and its subsidiaries and other
ntrolled by the holding company by
means of holding of stock,.di arl me of the said companies on other

entrepreneurs due to tran i ) .\\ \\\: cupancy of influential positions
t ’ %

over a significant number of \ ess by the said companies has a
i ¢ \ n of free and fair competition.

(6) A holding company her with that of its subsidiaries

(restricted to total assets of fhe ulated according to the procedure

specified by the Rules of Pl Tre isslon, is greater than the -amount so

prescribed by a Cabinet Ordinan r,’}g, ;m} ver than 300 billion yen, shall submit, in

accordance with the Refle

i

the end of each busines ar
(7) A holding C%M u’luﬂ niﬂeau:lﬂ isonbed in the preceding
Commlss eﬁ ln 30 days from its

establishment.

............................. oR=a-regort for the business of the said

holding company and | i.,'.- Tission within three months from

Sec.9-2 [Restriction on total amount of stockholding by a giant non-financial company]
(1) Any stock company (excluding those being a holding company) whose business is other
than financial (this term refers to those engaged in banking, trust banking, insurance, mutual

financing and securities businesses; the same meaning shall apply hereinafter) and whose
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capital . is larger than thirty-five billion yen or whose assets (this term refers to the sum of
amount arrived at by deducting the total liabilities from the total assets listed in the latest
balance sheet and by adding, if any, the amount by which, after the final day of the business
year related to the balance sheet, the net assets have increased as a result of an issuance of
new stock in accordance with the provisions of Section 280-2 of the Commercial Code (Act
No. 48 of 1899) of as a result of an issuance of new stock by the exercise of pre-emptive right

endowed by cum right corporate bonds; or as a result of a stock swap, merger, succession of

business by a acquisition division or ff sion of corporate bonds; hereinafter the same
meaning shall apply in this Seactig hundred and forty billion yen shall not
acquire or hold stock of othe lies's inwexcess of its capital or its net assets,

whichever is larger (hereina ¢ {10 Bs i ha ount"), if by so doing total amount
of acquiring price of such stg iher ¢ LS -«\ in the latest balance sheet; the
same meaning shall app guired or holds exceeds the base
amount: Provided, That iAg, she 0, the"acquisition or holding of such
stock in the cases provideg 4 e of 1t Wing\paragraphs;

(i) The acquisition or holding of® apan which has been prescribed by a

Cabinet Ordinance and which ;‘é,; Ry a juridical person established by the

government, or a locakplblic authority, or a juridical persen Bsiablished under a special law

ﬁ[I-!T

i

whose total amount of Cap or whose liabilities may be

contractually guaranteed BY the government;

‘a o/
(ii) The acquisitioﬂrulgjg’a nafno?;m/ﬁj:alﬂ 3 prescribed by a Cabinet
Ordinancnemd i qﬁﬁﬁw ,j iﬂvﬂﬁeﬁoﬂdusmes and the
progress oqe oho )ﬁd cieties, c ufres' la S f fu uch a magnitude
as to make it difficult to procure by ordinary means;
(iii) The acquisition or holding of stock of a company in Japan whose purpose is to engage in

any one or two or more of the following businesses, and which performs business activities

pursuant to the objective thereof;
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(a) Business undertaken outside Japan (including the business undertaken in Japan which is

closely connected with, and incidental to, such business);
(b) Business of investment or long-term loans to foreign governments or foreign juridical
persons (including those businesses which are closely connected with, and incidental to,

such businesses, hereinafter referred to as "investment and financing business");

(c) Investment and financing busines Z mpanies provided for in the preceding

paragraph; or

(d) Investment and financi ( anigs w ich fall under the purview of this
paragraph; | \
(iv) The acquisition or in ' (2 ? -:: ‘..\-\ \ pan, as prescribed by a Cabinet

Ordinance, engaged in b ‘; f0r in paragraph (ii) above, and in the

investment and financing buginegs as provided for in the p eceding paragraph;
. \ g

(v) The acquisition or holding of in Japan, established by partially
separating the businegsiactually performed by itself —ane ~adother company respectively,

whose issued stock is -;I-? 2 1'“‘- with the establishment of
|

the said company: Provided, That this shall apply only to -H- where the said company has

been continuousFJ:ﬂﬁ f'j% Ejﬁaiﬁwuﬂrrﬂ :ﬁgaged at the time of its

ore ARLAIATONIIANE DAY,

(vii) The acquisition or holding of stock of a company in Japan, established by joint
investment with a foreign government, foreign juridical person or foreign national (referred to
as "co-investment company" in subsection (5) below) when it is particularly necessary for the

operation of its business to take the form of such a co-investment company therein: Provided,
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That this shall apply only to such cases where authorization of the Fair Trade Commission is

obtained in advance in accordance with the provisions of the Rules of the Commission:

(viii) The acquisition or holding of new stock acquired or held due to a stockholder allocation
on currently held stock (excluding the stock held under the provisions of the paragraphs (i) to
(iv) inclusive, of the preceding paragraph): Provided, That this shall apply only to cases where

such stock is held for two years or less from the date of its acquisition;

(ix) The acquisition or holding, ¢ f the enforcement of a lien, pledge,

mortgage, or as a result © hat this shall apply only to cases

where such stock is held for o \ f its acquisition (or for one year or
less from the date on whic 5 406 \ bllltatlon procedures, in case the

stock is deemed to have bée t in kind under the provision of

Section 265
[special provisions to Seciion ¢ S .. mgp 0 t the Company Rehabilitation Act
(Act No.172 of 1952)]; or 3.) /5! \

T
(x) The acquisition or holding of st ’[E': 3 nies whose stock is neither listed on the
stock exchanges spe" din Section 2(11) .—--—;-;~—-~;~;-; e " 'v Exchange Act (Act No.25 of
1948), nor registeredr _I s Dle curities registration ledger in

accordance with Section™ 5 1) of the same Act and whos amount of capital is below the
value prescribe ratio of total amount of
expenditure for ﬂng jﬁhﬂ?[irs prescrlbem Cabinet Ordinance to the
revenue ﬁ )Ti iped by a Cabinet
Ordmancﬁng a§n§ Mn ﬁﬂg‘aﬁ mber of full-time
researchers is not less than the number prescribed by a Cabinet Ordinance, and in which the

ratio of the number of the said researchers to the total number of full-time officers and

employees is not less than the ratio prescribed by a Cabinet Ordinance.

(xi) The acquisition or holding of stock of a company in Japan for an imperative reason;

Provided, That this shall apply only to cases where approval of the Fair Trade Commission is
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obtained in advance (or without delay after the acquisition of such stock, in case it is acquired
under urgent and imperative circumstances) in accordance with provisions of the Rules of the
Fair Trade Commission, and where such stock is held for the period or less stipulated by such

approval.

(2) If, as a result of a decrease in the base amount of the stock company as provided for in

the preceding subsection, the total amount of the acquisition price of stock held in companies

base amount, the total amougkeisSUEh acquisitic ' 7 I be deemed as the base amount
for the purpose of applyin : J subsection during the five years
beginning from the date on whi ion price. ¢ ded the base amount.

(3) In case the base he five-year period under the
preceding subsection, thy to such decrease or the total
amount of the acquisition pri e 0, ) 8 in Japan as of the date on which
the period as provided for in t , , 3! On expired, whichever is the smaller, shall
be deemed as the base amount r‘B pplying the provisions of subsection (1)
above during the fivesyes i"'-" ses where the base amount

decreased still more du [' owing such decrease.

e g ‘Elzlﬁﬂffﬂ%ﬁm’mfjjﬁ;ﬁjﬁ -
T IWINAsalamIngnat

(5) When the Fair Trade Commission grants authorization under subsection (1) (vii), it shall, in
advance, consult with the Minister of Finance and the competent minister having jurisdiction

over the business in which the co-investment company is engaged.

(6) When the Fair Trade Commission grants authorization under subsection (1) (vii) or

approval under paragraph (xi) of the said subsection, the Commission shall, in advance,
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consult with the minister or ministers who are empowered by virtue of a special law to make
recommendations or give instructions with respect to the financial management of the

- companies which seek to acquire stock and are subject to such authorization-or approval.

(7) In case a company which falls under subsection (1) (iii) above ceases to become subject
thereto, the provision of the said subsection shall not apply to the holding of stock of such

company for one year immediately following the date on which such company ceased to fall

f a@pany in Japan under urgent and

0 approval under subsection (1)
\t\\ NN
of the said subsection shall not

\\ cly following the date on which

(9) In the event, as a resu f. conditions, any drastic increase or

thereunder.

(8) In case any company >

imperative circumstances
(xi) above but fails to o
apply to the holding of

such company failed to

decrease occurs in the amouni§ of gapital ang 2ts of the stock companies. which rank
among the largest two hundred in i ’@_ of their capital and net assets (excluding
those engaged in findne __ ..... ..... hall apph dpthis subsection), the amount
stipulated in subsectio Il‘.j' et Ordinance to reflect such

change. -

ﬁg ulAnaninenng.....
- AMAASNIOIAAHARE ...

acquisition or holding of stock may be substantially to restrain competition in any particular
field of trade, or shall acquire or hold stock of other companies through unfair trade practices.

(2) Every company whose business is other than financial and whose total assets (meaning
total amount of the assets according to the latest balance sheet; hereinafter the same)
exceeds the amount, not less than two billion yen, as provided for in the provision in the

cabinet ordinance, as well as the sum of
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the total amount of assets of the said company, subsidiaries of the said company, and a
company in Japan which holds more than 50 percent of the total voting rights of all
' stockholders of the said company (hereinafter "total assets"), exceeds the amount (this
company is called "stockholding company" in this Section), not less than ten billion yen, as
provided for in the provision in the cabinet ordinance, in case that it acquires or holds the
stock (including the stock held in the form of trust property of pecuniary or security trust of

which it is a trustor or beneficiary and can exercise its voting rights or where such trustor or

"issuing company"), so that the f shares acquirec eld by the stockholding company
to the total outstanding sto iNeliss '_ : 0.exceed the ratio, not less than 10
ance (in case that more than one
value is provided, ea ’\'i\'\ 0 the provision in the cabinet
ordinance), shall submit , Fair Trade Commission, a report
on such stock within thirty dz S hE _ 2 3 Of ex -,i- g: Provided, That the foregoing
shall not apply to a case whefe fi:f.. g€ y establishes the acquired company and
the former acquires all of ;f"f _tg,\q,u of the latter concurrently with the
establishment. ---¥ . {-_‘

D —"’f.'- mutatis mutandis in case that

stockholding company auires or holds the stock of a foré ign company whose net sales in
the profit and | ce sheet of its business
offices in Japanﬂcﬁeﬂmﬂg nmﬂﬂlj reinafter "domestic sales")
exceeds Q ﬁa ﬂ a ogﬁ Elwe provision in the
cabinet Qnﬁﬁ‘a‘ ﬁ m ﬁ )‘T gﬂ a

CHAPTER X PENAL PROVISIONS

(3) The provisions of "‘-'I

Sec.89 [Penalties against private’ monopolization or unreasonable restraint of trade, or

substantial restraint of competition by a trade association]
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(1) Any person committing one of the following offenses shall be punished by penal servitude

for not more than three years or by a fine of not more than five million yen:

(i) Any person who, in violation of the provisions of Section 3 [prohibition of private
monopolization or unreasonable restraint of trade], effected private monopolization or

unreasonable restraint of trade; or

Sec.90 [Penalties against j ' s or contracts, prohibited acts of

trade association, or non-o it decision]

Any person committing one of 5 shall be punished by penal servntude for

not more than two years or by a fine '- rethan three million yen:

(i) Any person who, {p7Niol ‘Hﬂ 6 [prohibition of particular
international agreements :! contra orSection 8(71)(ii) [p L ibition of particular international
agreements or contracts by# jeade associationjgntered into an international agreement or an

meraicrs - A W INHNTNEINT

contract which conﬂms such matters agsconstitute uns.asonable restriipt of trade;

'51 WIANNIUARIINETAaE
(i) Any pe son who violated the provision of Section 8(1) (iii) [limiting the number of
entrepreneurs by a trade association] or (iv) [restriction on function or activity of the
constituent entrepreneur by a trade association]; or
(i) Any person who failed to comply with the decision as provided for in Section 48(4)
[recommendation decision], Section 53-3 [consent decision] or Section 54(1) or (2) [formal

decision], after it has become final and conclusive.
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Sec.91 [Penalties against holding company, prohibited stockholding or interlocking

. directorates, etc.]

Any person committing one of the following offenses shall be punished by penal servitude for

not more than one year or by a fine of not more than two million yen:

(i) Any person who, in violation of theypro s jof Section 9-2(1) [restriction on total amount

of stockholding by a giant non-fipa somy guired or held stock;

(iii) Any person who, in 1(1) [restriction on stockholding

rate by a financial comp ), in violation of the provisions of

subsection (2) of the said s

(iv) Any person who, in violatio s Section 13(1) [prohibition of particular

interlocking directorate; -_-v---:-r:---r:---:~------:::‘:-:-t---:-r-:-:-".,-,__,. r of a company;

(v) Any person who, in Vit atlon of the provusmns of the first art of Section 14 [prohibition of

particular stockhﬁruﬂpquwtﬂ W}Tcﬂmﬁj or held stock; or
e iﬁﬂﬁ.ﬁﬁ'ﬁﬁmﬁm i} ﬁ:?f”"’” o
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NMANUIN A

Trade Practices Act 1974

of Australia

Part IV—Restrictive trade practices

45 Contracts, arrangements or understandings that restrict dealings or affect

competition

(1) If a provision of a=eei commencement of the Trade

he effect, of substantially

that provision i i able indso fak as it eonfers rights or benefits or

(2) A corporation shall'not: abdis )

LTHTIA I

(a) make.a,con ive at an understanding, if:

(i) theg Fof Junderstanding contains

an exclusiona
)

u-'

(i) a pmdowsion of the gpgoposed contract, arrangement or

ﬂ u&@w@mﬂ SIAEN or oo ety o have

the effect, of subsgtantially Iessemg competmon‘j
QRAAIATRUNRAL ARG o
whether the contract or arrangement was made, or the understanding
was arrived at, before or after the commencement of this section, if
that provision:
(i) is an exclusionary provision; or

(i) has the purpose, or has or is likely to have the effect, of

substantially lessening competition.
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(3) For the purposes of this section and section 45A, competition, in relation to a
provision of a contract, arrangement or understanding or of a proposed
contract, arrangement or understanding, means competition in any market
in which a corporation that is a party to the contract, arrangement or
understanding or would be a party to the proposed contract, arrangement
or understanding, or any body corporate related to such a corporation,

supplies or acquires, or is likely to supply or acquire, goods or services or

(4) For the purposés he-anplicati 1 Ofiis section in relation to a particular
corporation, a p on of 4 7- arz ent or understanding or of a
proposed co Arranggment , ing shall be deemed to have
or to be likely tg f flessening competition if that

provisio;\'and a ovisions, namely:

(a) the other prgv , «\ rangement or understanding or

proposed conifact, arfangementor ungerstanding; and
(b) the provisions of- an CORract, arrangement or understanding or

Propose d

corpa w"»i

be a paB;

together have offagulikely to have tiiat effect.

o e QUEATANANENT
q ﬁ’]’m PO HUREN101) M

a provision of a proposed contract where the provision would

tanding to which the

Ihe corporation is or would

]

constitute a covenant to which section 45B would apply or, but for
subsection 45B(9), would apply; or

(c) a provision of a contract, arrangement or understanding or of a
proposed contract, arrangement or understanding in so far as the

provision relates to:
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(i) conduct that contravenes section 48; or
(i) conduct that would contravene section 48 but for the operation of
- subsection 88(8A); or
(iii) conduct that would contravene section 48 if this Act defined the
acts constituting the practice of resale price maintenance by
reference to the maximum price at which goods or services are to

be sold or supplied or are to be advertised, displayed or offered

for sale or sup

(6) The making of a Conisact, & @rstanding does not constitute

a contraventi iol " the contract, arrangement or
understandi effect to which would, or
would but or 88(8) or section 93,

constitute a \ ection does not apply to or

bt AL \\ of a contract, arrangement or
- -

e or would but for the operation

in relation to t

understanding b

(@) engaging in

of subsection 4_7 tion 93 contravene, section 47; or

(b) doing- cason of threatened breach of a
— iy
conditiée '.
II :IJI

La person at a time when: -

) or (8), being an act

done b

LNy 1200 e
XEE R ok g uitin 1 gy

substantially lessening competition within the meaning of

section 47; or

(iii) a notice under subsection 93(1) is in force in relation to conduct

engaged in by that person on that condition.

(7) This section does not apply to or in relation to a contract, arrangement or

understanding in so far as the contract, arrangement or understanding
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provides, or to or in relation to a proposed contract, arrangement or
understanding in so far as the proposed contract, arrangement or
understanding would provide, directly or indirectly for the acquisition of any

shares in the capital of a body corporate or any assets of a person.

(8) This section does not apply to or in relation to a contract, arrangement or
understanding, or a proposed contract, arrangement or understanding, the

only parties to which are or would be bodies corporate that are related to

each other.

(9) The making b A“eorporati @that contains a provision in

%

relation to B Suise . -em not a contravention of
( e \ e provision will not come

5 granted an authorization
(b) the corpor; « ’1 such an authorization within 14

but nothing in this_suib ae giving effect by a corporation to

such a pra ,;;#;"'—; """"""" tituting a-¢ :‘.'.';;;;;::..;:i subsection (2).
s X
)

45A Contracts, arrangelﬂ'uts or unde
[

(1) With u:a i ﬂﬂnﬁgﬂﬂﬁlﬂ?&on of a contract,

arra unde ng, ‘or of 0S ontract, arrangement or

N AT NPT ek iFlFS ) i

Q‘Ip rpose, havé’ of ly o efféct, 'of substantially

lessening competition if the provision has the purpose, or has or is likely to

o 4 | -
andings in relation tg prices

have the effect, as the case may be, of fixing, controlling or maintaining, or
providing for the fixing, controlling or maintaining of, the price for, or a
discount, allowance, rebate or credit in relation to, goods or services
supplied or acquired or to be supplied or acquired by the parties to the

contract, arrangement or understanding or the proposed parties to the
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proposed contract, arrangement or understanding, or by any of them, or by
any bodies corporate that are related to any of them, in competition with

each other.

(2) Subsection (1) does not apply to a provision of a contract or arrangement
made or of an understanding arrived at, or of a proposed contract of
arrangement to be made or of a proposed understanding to be arrived at,

for the purposes of a joint venture to the extent that the provision relates or

would relate to: J /
(a) the joint - or or&mes to the joint venture, or the
supply b . = Parties -U.. At venture in proportion to their
- ,"l‘;\ Venturang goods jointly produced by

all the | ; ¢ \“‘\\\

(b) the join ; Of\ the panties to the joint venture of

orpf “ ventlre, or the supply by all the
LIS i L\ \

on.to their respective interests in

the joint vent , ance of, and made available as a

(c)

in theY ) joint ven anfBy a body corporate as

Y]

B ] IFI:
(i) thupply by thal Dody corporate @ goods produced by it in

purstarde of the joint vefitdre; o

A UEANENINYAND . oo

qMSRBS TS ™

(A) a person who is the owner of shares in the capital of the

body corporate; or

(B) a body corporate that is related to such a person.

(4) Subsection (1) does not apply to a provision of a contract, arrangement or
understanding, or of a proposed contract, arrangement or understanding,

being a provision:
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(@) in relation to the price for goods or services to-be collectively
acquired, whether directly or indirectly, by parties to the contract,
arrangement or understanding or by proposed parties to the proposed

contract, arrangement or understanding; or

(b) for the joint advertising of the price for the re-supply of goods or

services so acquired.

(5) For the purposes of this A

have the effec
fixing, controlli r
rebate or credi ~ reason only of:

(a) the for ﬁ DI ~-.\

)rOPOSE \ ontract, arrangement  or

\

\

provision of a contract, arrangement or

yimaintaining, or providing for the

or a discount, allowance,

3, contract, arrangement or

at provision of, the contract,
arrangement or upGerstanding Okthe proposed contract, arrangement

d Parties.

77 Y
(6) For the pUrPESE U |’" imiting the generality of

subsection ( a provusnon of a contract arrangement or understanding, or

2173101 1030 1 1101 e
N R PTDE MR 11 AT b g

relation to, goods or services by reason only that the provision recommends,

or provides for the recommending of, such a price, discount, allowance,
rebate or credit if in fact the provision has that purpose or has or is likely to

have that effect.
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(7) For the purposes of the preceding provisions of this section but without
limiting the generality of those provisions, a provision of a contract,
arrangement or understanding, or of a proposed contract, arrangement or
understanding, shall be deemed to have the purpose, or to have or to be
likely to have the effect, of fixing, controlling or maintaining, or providing for
the fixing, controlling or maintaining of, the price for, or a discount,

allowance, rebate or credit in relation to, goods or services supplied as

likely to have the
the fixing, controili price, discount, allowance,

rebate or cred the goods or services by

\\\\\

\.\ anding or the proposed

persons to whom#thedG u r would be supplied by the
parties to the
parties to theforggosécfcontrac t OF understanding, or by any

of them, or by.any 2d to any of them.

(8) The reference Ipply or acquisition of goods or

services by persons i each other includes a reference to

the supply-ar ac ition of goot es by persons who, but for a

provision .;— ntra 8ténding or of any proposed

contract, arrﬁem

in competition w%ach other in rajtlon to the supply or acquisition of the

~AUHINININYINT
°°?1;1ﬁ”“iﬁ\ﬁﬁ%mum'mmaa

covenant, whether the covenant was given before or after the

¥ would .”f- or would be likely to be,

commencement of this section, is unenforceable in so far as it confers rights
or benefits or imposes duties or obligations on a corporation or on a person
associated with a corporation if the covenant has, or is likely to have, the
effect of substantially lessening competition in any market in which the
corporation or any person associated with the corporation supplies or

acquires, or is likely to supply or acquire, goods or services or would, but for
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the covenant, supply or acquire, or be likely to supply or acquire, goods or

services.

(2 A corpbfaﬁon or a person associated with a corporation shall not:
(a) require the giving of a covenant, or give a covenant, if the proposed
covenant has the purpose, or would have or be likely to have the
effect, of substantially lessening competition in any market in which:

(i) the corporation, or any,person associated with the corporation by

ol

Shaht does not comply with

L&) M SR ELIR

proposes or thregtens‘o fail to comply, with the termsiof the covenant.
AFIAINIUENINEAE

(a) issues an invitation to .another person to enter into a contract

failed to comply, or

(c) ﬁage i pasticular conducwﬁeason that aﬁf)erson who, but for
4

containing a covenant;

(b) makes an offer to another person to enter into a contract containing a

covenant; or
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(c) makes it known that the person will not enter into a contract of a
particular kind unless the contract contains a covenant of a particular
kind or in particular terms;

the first-mentioned person shall, by issuing that invitation, making that offer

or making that fact known, be deemed to require the giving of the covenant.

For the purposes of this section, a covenant or proposed covenant shall be

deemed to have, or to be likely to have, the effect of substantially lessening

177/

may be, would haveor be likely 6 aaVe, that effect when taken together

competition in a market i

At or proposed covenant, as the case

with the effect or likely=effecti on cempelition in that market of any other

enefitof.which:

covenant or prepdseafcovenant tothe

77
i

covenant @F pj

(a) a corpg , wor would be, or but for

subsectig e benefit of the first-mentioned

(b) a person agsogiated the!derporatien referred to in paragraph (a)

he person referred to in that

He titled.

is or would Be
¢

The requin O _ ”f of, a covenant does not

y
constitute a €ontravention of this section by redson that giving effect to the

¢ a LY . , .
cov ruﬂfar wﬂ n lg W mn-;subsecnon 88(8) or
section93, constitute a contravention of section nd this section does not

OV WE NPT i) (115} R

(@) conduct that contravenes, or would but for the operation of subsection

88(8) or section 93 contravene, section 47; or
(b) doing an act by reason of a breach or threatened breach of a
condition referred to in subsection 47(2), (4), (6) or (8), being an act

done by a person at a time when:
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(i) an authorization under subsection 88(8) is in force in relation to
conduct engaged in by that person on that condition; or

(i) by reason of subsection 93(7) conduct engaged in by that person
on that condition is not to be taken to have the effect of
substantially lessening competition within the meaning of

section 47; or

(iii) a notice under subsection 93(1) is in force in relation to conduct

engaged in by the on en that condition.

(6) This section doe “Hot-a jon to a covenant or proposed
covenant where (020 o-aie or would be respectively bound
by, or entitled S ¢ - at.or proposed covenant are

persons who ; ate -. are bodies corporate that

(7) For the purpo 3 and subparagraph 87(3)(a)(ii),

i e associated with each other
in relation to a covg T BIOPOSH enant if, and only if:

(a) the person is ung 57 otherwise than in pursuance of the

: -,.-.-_-.----: ....... ), whether fofmal or informal, to act in

accoraan a£:~ hes of the corporation in

B )
1
relation® the covenant or proposed cove ‘3] t; or

b) ﬁmi rﬂm{ Eﬂmﬁ the corporation is in
ARIRINTARYI VDAY o

fcovenant in relation to which subsection 88(5) applies is not a contravention
of subsection (2) of this section if:
(a) the covenant is subject to a condition that the covenant will not come

into force unless and until the person is granted an authorization to

require the giving of, or to give, the covenant; and
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(b) the person applies for the grant of such an authorization within 14 days

after the covenant is given;

but nothing in this subsection affects the application of paragraph (2)(b) or

(c) in relation to the covenant.

(9) This section does not apply to or in relation to a covenant or proposed

covenant if:

(a) the sole or principal purpgse for which the covenant was or is required

(b) ie.covenant to be given was or is

institution or a trustee for

is required to be given for
orin ac ith the pUsposes 6ts of that institution; or

(c) the cove 10 be given in pursuance of a legally

| D o\\ Dy a trustee for, a religious,

charitable or i igstitution, being a requirement made

poses or objects of that institution.

45C Covenants in rel3 i"- prices .fl

(1) In the applicﬂ;n of subsection458(1) in relatidn to a covenant that has, or
is likely to havef the effect of fixingwcontrolling or maintaining, or providing

or f] BRI ordobbf) Vraih &) A for. or a discoun:

aIIowa%e rebate or credit in relation goods or segyiges supplied or
ARARINFBIAT I ARE o
bound by or entitled to the benefit of the covenant, or by any of them, or by
any persons associated with any of them, in competition with each other,
that subsection has effect as if the words “if the covenant has, or is likely to
have, the effect of substantially lessening competition in any market in which
the corporation or any person associated with the corporation supplies or

acquires, or is likely to supply or acquire, goods or services or would, but for
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the covenant, supply or acquire, or be likely to supply or acquire, goods or

services” were omitted.

In the application of subsection 45B(2) in relation to a proposéd -oovenant
that has the purpose, or would have or be likely to have the effect, of fixing,
controlling or maintaining, or providing for the fixing, controlling or
maintaining of, the price for, or a discount, allowance, rebate or credit in

relation to, goods or services supplied or acquired by the persons who

would, or would but f B(1), be bound by or entitled to the

benefit of the pro' any of them, or by any persons
associated with any_gksthem; i OmIpEtlion with each other, paragraph
45B(2)(a) has efiect as'lial he words-afte the words “require the giving of

a covenant, or.give

For the purpgses 3 : enant shall not be taken not to have, or
not to be likely 6 have l 2@ covenant shall not be taken
not to have the pUrp@s ﬂ‘ VE tto be likely to have, the effect,
of fixing, controlling or; i roviding for the fixing, controlling or

maintaining of, the pr &or. o seount, allowance, rebate or credit in

relation to, deo

E— .r :
(a) the foric et or
'I
) any de y iption given to the covenant b ‘J y of the persons who are,

@%ﬁm‘ﬁ%‘ﬁmﬂ S

AN IESAS IR

(4)

proposed covenant.

For the purposes of the preceding provisions of this section, but without
limiting the generality of those provisions:
(a) a covenant shall be deemed to have, or to be likely to have, the effect

of fixing, controlling or maintaining, or providing for the fixing,
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controlling or maintaining of, the price for, or a discount, allowance,
rebate or credit in relation to, goods or services supplied as mentioned
in subsection (1) if the covenant has, or is likely to have, the effect of
fixing, controlling or maintaining, or providing for the fixing, controlling
or maintaining of, such a price, discount, allowance, rebate or credit in
relation to a re-supply of the goods or services by persons to whom

the goods or services are supplied by the persons who are, or but for

them; and P

(b) a propo(
have, or togf ’{ to

. ’\ \ o
maintaifing 40 ding rolling or maintaining of,
a\\\\\, N R

. . have the purpose, or to

fect, of fixing, controlling or

the pric€ togfonse ;c pate or credit in relation to,

goods o seVIces s entioned in subsection (2) if the
4 .r By

proposed govenan | __: he -rp would have or be likely to

have the ef ﬁ- S e ay be, of fixing, controlling or

maintaining, or pro ing, controlling or maintaining of,
';-------—-----~------—-------------‘T ------- 220p credit in relation to a

re-suppiy. o SOfis to whom the goods or
J .

o3l zjmmﬂ‘s e
aw’ﬁﬁ@ﬁ%mumawmaa

5)qhe reference in subsection (1) to the supply or acquisition of goods or

servicere supplied by the persons

services by persons in competition with each other includes a reference to
the supply or acquisition of goods or services by persons who, but for a
provision of any contract, arrangement or understanding or of any proposed

contract, arrangement or understanding, would be, or would be likely to be,
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in competition with each other in relation to the supply or acquisition of the

goods or services.

45D Seéondary boycotts for the purpose of causing substantial loss or damage

(1) In the circumstances specified in subsection (3) or (4), a person must not, in

concert with a second person, engage in conduct:

(a) that hinders or prevents:

(i) a thiro ing geodssor. services from a fourth person
~ {\ firstperson or the second person);
N\
x\
\ \
e ana

(b) that is ould have or be likely to have

the effe i _ 58 ? | A\ age to the business of the

Note 1: Conduct “tha ontravene this section can be

authorised und 7 :
Note 2: This sectiofi alSo-has,e ot to section 45DD, which deals

vitth p DOyCOltS. . J
) A 'vfi'v». Of "8 purpose mentioned in
- L

subsection ( Y if the person engages in the™€onduct for purposes that

~AUTANYNINYINT

(3) Subsetlion (1) applies if the‘fourth person is a corporation.
=

, - o
@SR A NIV TR B
9 _ . . .
(a) the third person is a corporation and the fourth person is not a
corporation; and
(b) the conduct would have or be likely to have the effect of causing

substantial loss or damage to the business of the third person.
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45DA  Secondary boycotts for the purpose of causing substantial lessening of-

competition

(1) In the circumstances specified in subsection (3), a person must not, in

concert with a second person, engage in conduct:
(a) that hinders or prevents:

(i) a third person supplying goods or services to a fourth person

(who is not an employer of the first person or the second person);

or W
i i ir &g services from a fourth person

(b) that is eg

ould have or be likely-to have
the effe R - _ ' sening of competition in any

Pplies or acquires goods or

Note 1: woiid -otheRwise Gontravene this section can be

Note 2: This section alse=hz : Subject to section 45DD, which deals
with permittet:-Bayee

(2) A person% ;j--'-"-'-—--—-'----"-'-ﬁi-ﬁ--------'-—--'ri purpose mentioned in
subsection .I I etonduct for purposes that

| i¥

include that pur‘gose ’

mﬁnummmw BN

the third person or the fourth persga,is a corporatiggy or both of them

q RIIRI0 NI NI 8
) (b) the conduct would have or be likely to have the effect of causing
substantial loss or damage to the business of one of those persons

who is a corporation.
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45DB Boycotts affecting trade or commerce

(1) A person must not, in concert with another person, engage in conduct for
the purpose, and having or likely to have the effect, of preventing or
substantially hindering a third person (who is not an employer of the first
person) from engaging in trade or commerce involving the movement of
goods between Australia and places outside Australia.

Note 1: Conduct that would otherwise contravene this section can be

Note 2: This section als S effe bject to section 45DD, which deals
with permitted O

subsection (1 onduct for purposes that

include that

45DC Involvement and li

(1) If 2 or more perSon participa o whom is a member or officer
of the same organisatiei-c: = a‘f- , engage in conduct in conce.rt with
one anotheg, whe “of nét the c also engaged in in concert with
another ;— .'J proves otherwise, the

organisation a S |on 15D, 45DA and 45DB:

(a) to engagegn gat conduct in c&gpert with the participants; and

ﬂ %J 8‘?9%6' E}m ﬁ'wt E’f}ﬂioses for which the

|C|pants engaged | ip it.

Qgﬂlﬁﬂ NARSAANEIAY o

4505(1 )

(2) The consequences of an organisation of employees engaging, or being
taken by subsection (1) to engage, in conduct in concert with any of its
members or officers in contravention of subsection 45D(1), 45DA(1) or

45DB(1) are as set out in subsections (3), (4) and (5).
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Loss or damage taken to have been caused by organisation’s conduct

(3) Any loss or damage suffered by a person as a result of the conduct is taken,
for the purposes of this Act, to have been caused by the conduct of the

organisation.

Taking proceedings if organisation is a body corporate

(4) If the organisation is a body corporate, no action under section 82 to

Taking procee Hk-a '

/s /o \
(5) If the organisatig buadhodylcol »

corporate

73
(a) a proceegding : »"~. w 0 ct may be brought under
section 77 #80Fc 32 g‘f ? \ ficer of the organisation as a
i, \
represefitatiye of the organise ‘

\ oers and the proceeding is
)

taken to BE ajprocegaing 2 t e I persons who were members

=
o4

of the organiSatiGfrafane tir

. LT\ T . .
(b) substuo '\ at, an order being made in a

the conduct was engaged in; and

? ..‘ri‘ at was brought under

section]Ty/ ; ane |’"
u

) the maxmum pecuniary penaly that may be imposed in a proceeding

U PRI G o

nalty applicable ugder section 76 in relation to a body corporate;

QWWﬁﬁﬂimﬁJiﬂﬂﬂEﬂaﬂ

) except as provided by paragraph (a), a proceeding in respect of the
conduct must not be brought under section 77 or 82 against any of the
members or officers of the organisation; and

(e) for the purpose of enforcing any judgment or order given or made in a
proceeding mentioned in paragraph (a) that was brought under

section 77 or 82, process may be issued and executed against the
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following property or interests as if the organisation were a body

corporate and the absolute owner of the property or interests:

(i) any property of the organisation or of any branch or part of the
organisation, whether vested in trustees or however otherwise
held;

(i) any property in which the organisation or any branch or part of the

organisation has a beneficial interest, whether vested in trustees

(iii) gbers of the organisation or of a
ave a beneficial interest in

WI.11‘,

i _ Vi vested in trustees or however
Othe A / \ \

(f) if paragraph (g \ to be issued or executed

against'anyprag -: \ ers of the organisation or of a

0
$\\\ except as provided in that

branch

paragrap
45DD Situations in which boyco peTMitl

':—'*""'"—‘—‘ﬁ""—h' to  employment
\/ Y ploy

matters—co ‘1 ct'D i
i

i¥

) A person doesi’n&contravene amdr is not involved in a contravention of,

subsﬂ.ouﬁ 0 #34) Y Tl Ao in conauet i e

dommant purpose for whigh the condyct is engaged jnyis substantially

0 %ﬁﬂt&*ﬂ Pl &t Y YhRnd e of vorc o

orkmg conditions of that person or of another person employed by an

employer of that person.

Dominant purpose of conduct relates to employment

matters—conduct by employee organisation and employees

(2) If:
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(a) an employee, or 2 or more employees who are employed by the same
employer, engage in conduct in concert with another person who is, or

with other persons each of whom is:
(i) an organisation of employees; or
(ii) an officer of an organisation of employees; and

(b) the conduct is only engaged in by the persons covered by

paragraph (a); and

(c) the dominant p ich the conduct is engaged in is

tion, conditions of employment,

the persons @ contravene, and are not
involved in a o@htidVghiion of=8UibsSedton, 48B(1), 45DA(1) or 45DB(1) by

engaging in the £0

Dominant purp@s environmental protection or

consumer protecti

(3) ( - ot involved in a contravention of,

(a) the “i ina e nduct is engaged in is
J.H

substantl%uy related to enwronmental protection or consumer

ﬁ"ﬁlﬂﬂ”‘ﬂ HNINYINT

gagmg in the cond&ct is not mdustnal action.

9 W] BARIAEMAANH AR &

it is a “person” who may be subject to the prohibitions in
subsections 45D(1), 45DA(1) and 45DB(1) and who may also
be covered by this exemption; and

(b) each of its members is a “person” who may be subject to the
prohibitions in subsections 45D(1), 45DA(1) and 45DB(1) and
who may also be covered by this exemption.

Note 2: If an environmental organisation or a consumer organisation is not
a body corporate:

(a) it is not a “person” and is therefore not subject to the
prohibitions in subsections 45D(1), 45DA(1) and 45DB(1)
(conse uently. this exemption does not cover the organisation
as such); but
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(b) each of its members is a “person” who may be subject to the
prohibitions in subsections 45D(1), 45DA(1) and 45D0B(1) and
who may also be covered by this exemption.

Meaning of industrial action—basic definition

(4) In subsection (3), industrial action means:

(a) the performance of work in a manner different from that in which it is
customarily performed, or the adoption of a practice in relation to work,

the result of which is a restriction or limitation on, or a delay in, the

(i) the terms 5 >_work are prescribed, wholly or

asttument or an order of an industrial

(i) the s ek \\ is adopted, in connection

(b) a ban, performance of work, or on

cordance with the terms and

conditions prgscrib mf':n& T al instrument or by an order of an
etk ‘J 4
industrial body Of—
(c) a bany, lin - or restric pefformance of work, or on

=.:yf”" for ,,.‘H- opted in connection with

an indusffial dispute;'e

i¥

a failure of gefusal by persong.to attend for work or a failure or refusal

ﬂpuoﬁj o) bhERH B HhEho bbb vone

For thns purpose, industrialébody, industrial, dispute and indastrial instrument

VR TR A A Ao B od B roors

Act 1996.

Meaning of industrial action—further clarification

(5) For the purposes of subsection (3):
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(a) conduct is capable of constituting industrial action even if the conduct
relates to part only of the duties that persons are required to perform in
the course of their employment; and

(b) a reference to industrial action includes a reference to-a course of

conduct consisting of a series of industrial actions.

Subsections (1), (2) and (3) do not protect people not covered by them

; w \
(7) In a proceedi ' is ACt clation \‘ ontravention of subsection

(a) that a notig€'i i ncerned has been duly given
to the Com QA ' iont93(1) and the Commission has

not given a notic -x‘s ESPEC conduct under subsection 93(3) or

J%"_—.
BAjeA S, A

(b) that &2

.

fendant engaged in the

¥ A .
condu oncerned was to preserve or fUfther a business carried on

ﬁnﬁﬁwﬂwswawnﬁ

Each rson to prove defeece

a.ﬁqﬂﬂﬂimﬂﬁﬂﬂmﬁﬂ

( ) a person engages in conduct in concert with another person; and
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(b) the other person proves a matter specified in paragraph (7)(a) or (b) in

respect of that conduct;

in applying subsection 45DB(1) to the first person, ignore the fact that the
other person has proved that matter.

Note:  Section 170MT of the Workplace Relations Act 1996 limits the right
to bring actions under this Act in respect of industrial action that is
protected action for the purposes of that section.

45E Prohibition of contracts, arrangements or understandings affecting the supply or

rson (the first person) has
been acc A Dligation, to supply goods or
on); or

,\ 2'person (the first person) has

been acc 1S oDligation, to acquire goods or

services from anéthe ’ i econd person).
Despite paragraphs+{@anc R, does_not apply unless the first

or A'-';;.‘:.:_.‘,.-r_? OFPOFatioN- O DOU O hET 1 ‘ corporations.

For k

e o
acqge, see subsectio and (7). ;J

”’°”’ﬁwﬁ’ﬂﬂmw &INT

(2) In a pply situation, the first person must not make a contract or

ARTAT I N ANV o «

femployees, an officer of such an organisation or a person acting for and on

Note : pply and accustomed to

behalf of such an officer or organisation, if the proposed contract,
arrangement or understanding contains a provision included for the
purpose, or for purposes including the purpose, of:

(a) preventing or hindering the first person from supplying or continuing to

supply such goods or services to the second person; or
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(b) preventing or hindering the first person from supplying or continuing to
supply such goods or services to the second person, except subject
to a condition:

(i) that is not a condition to which the supply of such goods or
services by the first person to the second person has previously

been subject because of a provision in a contract between those

persons; and

In an acqui not make a contract or

arrangemen | ' , with an organisation of
: a person acting for and on
behalf of suc r o ) ‘\. if the proposed contract,
arrangement or ns'ia provision included for the
purpose, or for purpQse pose, of:

(a) prev I:‘,.A---A-.untvtnlllt--lltv-nh —v.nn.-.-—--vu f qu'ring or Continuing to
1
L5 )
acquire | ] >'Seeond person; or
| u-'
(b) preventmg‘or hindering the first person from acquiring or continuing to

meﬁw Mﬁ?nd person, except

qaject to a condition:

ARSI AN T IN TR o

services by t person from the second person has
previously been subject because of a provision in a contract

between those persons; and
(i) that is about the persons to whom, the manner in which or the

terms on which the second person may supply any goods or

services.
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No contravention if second person gives written consent to written contract

etc.

(4) Subsections (2) and (3) do not apply to a contract, arrangement or
understanding if it is in writing and was made or arrived at with the written

consent of the second person.

Meaning of accustomed to supply

(5) In this section, a reference {0 &'y who has been accustomed to supply

l Jes (subject to subsection (6)):

(a) aregular s”' ) gooas. QL ServiCes to the second person; or

""— *- to the second person; or
>

(b) SF OISl ..“

(c) / : e b ,
*7

Exception to getigh (5 ;u.a ‘

(6) If:

, edliately preceding 3 months,

ond person.

ﬁf..—; </ :
(a) goods or servicesThave beeastipplied by a person to a second person
{:ﬂ"" ;u
undersa Co iregrthe first person to supply
such fnﬁg,ﬁ : o Y |

J.H

(b) the period has ended:'a

) after the efigksf the period, thésecond person has been supplied with

ﬁoucﬂ & VREh A 3ol brg nas not aiso beer

supphed with such gogds or servicessby the first perspp

Q 'ﬁa ﬁ b&ﬂ §C§“ Nﬁq ’ahm%iqfa ;Jn to anything

done after the second person has been supplied with goods or services as
mentioned in paragraph (c), the first person is not to be taken to be a
person who has been accustomed to supply such goods or services to the

second person.
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Meaning of accustomed to acquire

(7) In this section, a reference to a person who has been accustomed to acquire
goods or services from a second person includes (subject to
subsection (8)):

(a) a regular acquirer of such goods or services from the second person;

or

(b) a person who, when la quiring such goods or services, acquired

(c) a person wl }8 : ediately preceding 3 months,

econd person.

(8) If:

(a) goods or ,_ ed by a person from a second
' \ n that required the first person to

acquire such S ¢ er aperiod; and

(c) after' d, peEop has refused to supply
such gdl 00 > ’

H

then, for the pdrposes of the application of this ¢

|
e tion in relation to anything

done - £ am upply.goods or services as

ment@uﬁaﬁ:ﬂﬁm ﬂf\’lﬁi be taken to be a

person who has been accmfstomed,to acGuire such goodd+or services from
PRASE TR Y

Note: Conduct that would otherwise contravene this section can be
authorised under subsection 88(7A).

45EA Provisions contravening section 45E not to be given effect

A person must not give effect to a provision of a contract, arrangement or
understanding if, because of the provision, the making of the contract or

arrangement, or the arriving at the understanding, by the person:
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(a) contravened subsection 45E(2) or (3); or
(b) would have contravened subsection 45E(2) or (3) if:
(i) section 45E had been in force when the contract or arrangemeht‘
was made, or the understanding was arrived at; and

(i) the words “is in writing and” and “written” were not included in
subsection 45E(4).

Note: Conduct that would otherwise contravene this section can be
authorised under subs I jon 88(7A).

45EB Sections 45D to 45EA do n sC other provisions of Part
— = ﬂ

Nothing in sec SAAEE45DA 45 By400C, 45DD, 45E or 45EA affects the

operation of a

46 Misuse of market power \

(1) A corporation thét G \.\u f power in a market shall not
1.“,- * ‘

(a) eliminating o Substartially o 1§ 3 competltor of the corporation

i

or of a body corg:

take advantage o

ated to the corporation in that or any
other marke
(b) pre 4}?,.'__ i@y other market; or

(c) deterri i: or p

on 'u engaging in competitive

conduct igf that or any other

Foﬂuﬂmam NYINT
AR SRS Eisw ST A

competitors; and

(b) the reference in paragraphs (1)(b) and (c) to a person includes a
reference to persons generally, or to a particular class or classes of

persons.

(2) If:
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(@) a body corporate that is related to a corporation has, or 2 or more
bodies corporate each of which is related to the one corporation
together have, a substantial degree of power in a market; or

(b) a corporation and a body corporate that is, or a corporation and 2 or
more bodies corporate each of which is, related to that corporation,

together have a substantial degree of power in a market;

the corporation shall be taken for the purposes of this section to have a

V&n the degree of power that a

ﬁ
2 in a market, the Court shall

body corporate
have regard the body corporate or of
any of those constrained by the conduct

of:

(a)

the body corporate or of any

(b) persons to w 7o Body corporate or any of those

bodies corporate. s acquires goods or services in that

market:
T

(4) In this sectio '|
J.H

(a) a reference to power is a reference to market power;

AN g e

séfvices; and

A RIS I Wﬁﬂ“’m PP o

reference to power, or to conduct, in that market either as a supplier or

as an acquirer of goods or services in that market.

(5) Without extending by implication the meaning of subsection (1), a
corporation shall not be taken to contravene that subsection by reason only

that it acquires plant or equipment.
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(6) This section does not prevent a corporation from engaging in conduct that
does not constitute a contravention of any of the following sections, namely,
sections 45, 45B, 47 and 50, by reason that an authorization is in force or by

reason of the operation of section 93.

(7) Without in any way limiting the manner in which the purpose of a person
may be established for the purposes of any other provision of this Act, a

corporation may be taken to have taken advantage of its power for a

purpose referred to i notwithstanding that, after all the

evidence has beer iderede % existence of that purpose is
ascertainable only bysnference from e _conduct of the corporation or of

any other persga G gl 2van tances.

46A Misuse of marke ial degree of power in

trans-Tasmag
(1) In this sectio

conduct, in relation ,r.r i ' onduct in the market either as a

supplier or acquirér of g OF SERACES in the market.

impact magket means a-market in-Au stralia—ths tJsnot a market exclusively

for serviceST™-

market power, *n relation to a ma ket, means market power in the market

FUHG ARG o

trans- Tasman market mears a market indAwstralia, New Zédland or Australia

VRN E b et IV E TR B

(2) A corporation that has a substantial degree of market power in a
trans-Tasman market must not take advantage of that power for the purpose
of:

(a) eliminating or substantially damaging a competitor of the corporation,
or of a body corporate that is related to the corporation, in an impact

market; or
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(b) preventing the entry of a person into an impact market; or

(c) deterring or preventing a person from engaging in competitive

conduct in an impact market.

(2A) For the purposes of subsection (2):

(a) the reference in paragraph (2)(a) to a competitor includes a reference
to competitors generally, or to a particular class or classes of

competitors; and

(b) the reference in.par ' and (c) to a person includes a

(3) If:
(a)

\ rporatlon has, or 2 or more
ed to the one corporation
together ] : 1 et power in a trans-Tasman
(b) a corporation”ané 1’{4 y (hat is, or a corporation and 2 or

ich is, related to the corporation,

HE have aeHbetantadearee—arra= st Yower in a trans-Tasman

the corporatlon IS taken, for the purposes of this section, to have a

~F TN

) In deteﬂmmng for the purpgses of this satlon the degreg of market power
Q mda wdolq Glbdet Wedd 1 Bheley honrocman
arket the Federal Court is to have regard to the extent to which the
conduct of the body corporate or of any of those bodies corporate, in the

trans-Tasman market is constrained by the conduct of:

(a) competitors, or potential competitors, of the body corporate, or of any

of those bodies corporate, in the trans-Tasman market; or
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6)

@)

8)
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(b) persons to whom or from whom the body corporate, or any of those
bodies corporate, supplies or acquires goods or services in the

- trans-Tasman market.

Without extending by implication the meaning of subsection (2), a
corporation is not taken to contravene that subsection merely because it

acquires plant or equipment.

of the following sections, namely,
sections 45, 45B™4fwan #h authorisation is in force or

because of the sration’of se t|

Without limiting rpose of a person may be
- .r
established for W) ion of this Act, a corporation

may be ta tofha - s Market power for a purpose
referred to infSubegtion N : aofter all the evidence has been
considered, thefexis ' AaPUrpos i"a ‘@scertainable only by inference

from the conductfof {fie=Eorpora of any other person or from other

. Tl T
relevant circumstances=42/+ = /5

It is the in{ERT ~the P: 8afion, and the provisions of
Parts VI anﬂ(ll SO fe : a gontravention of this section,
should apply t@' &w Zealand an@ew Zealand Crown corporations to the

P20 VVEINST I )R TN Srcty spy ncer

SeCtIO”ZA to the Commonwealth and authormes of the Cownonwealth

CRUMISE ASAUUBATNHIALL. e

Act 1985.

46B No immunity from jurisdiction in relation to certain New Zealand laws

(1)

It is hereby declared, for the avoidance of doubt, that the Commonwealth,
the States, the Australian Capital Territory and the Northern Territory, and

their authorities, are not immune, and may not claim immunity, from the
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jurisdiction of the courts of Australia and New Zealand in relation to matters
arising under sections 36A, 98H and 99A of the Commerce Act 1986 of New

Zealand.

(2) This section applies in and outside Australia.

47 Exclusive dealing

(1) Subject to this section, a corporation shall not, in trade or commerce,

(2) A corporation

corporation:
(a) suppliesyor ofi

(b) suppliesyor gffeg at a particular price; or
(c) gives op@llows, if: : ;:r Jive f"\‘\. a'discount, allowance, rebate
or credi relati : \v C \o bosed supply of goods or

services b

on the condition t (A€ corporation supplies, or offers

or proposes to supply vices or, if that person is a body

\ y
COFporate. D04V Corpaorate reiated io inat-ooay /- ""i" orate:
TS LY

(d) will no II- xtent, acquire goods or

il N ¥ . L
services, or goods or services of a particular kind or description,

€ o o/ _—
P’eg ﬂl?rﬂyﬂﬁ?jﬁrgq ﬂ ?rporatlon or from a

cgm itor of a body corporate related to the corporation;

, . L Y- S v
CRAMBNIRIL RN (AR5 e
q services, or good ervices of a partiCular kind or description,
acquired directly or indirectly from a competitor of the corporation or

from a competitor of a body corporate related to the corporation; or

(f) in the case where the corporation supplies or would supply goods or
services, will not re-supply the goods or services to any person, or will

not, or will not except to a limited extent, re-supply the goods or

services:
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(i) to particular persons or classes of persons or to persons other

than particular persons or classes of persons; or

(i) in particular places or classes of places or in places other than

particular places or classes of places.

(3) A corporation also engages in the practice of exclusive dealing if the

corporation refuses:

(b) to supply goods.Or st <X ;' 2 Pegson at a particular price; or
c) to give or a a.dis ( bate or credit in relation to the
(c) tog : | |& .

|ces to a person;

ire, goods or services, or
1\ or description, directly or

ation or from a competitor of a

(e) has re-supplied, ¢ 1S D€ not to re-supply, goods or services,

colls or services of f a particular kir @~9or description, acquired
e corporation or from a
1
¥

compe ior of a body corporate related to corporation; or

CN il 121 (o) 10
ISl S e T

kind or description, acquired from the corporation:

(i) to particular persons or classes of persons or to persons other

than particular persons or classes of persons; or

(ii) in particular places or classes of places or in places other than

particular places or classes of places.
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(4) A corporation also engages in the practice of exclusive dealing if the

corporation:
(a) acquires, or offers to acquire, goods or services; or
(b) acquires, or offers to acquire, goods or services at a particular price;

on the condition that the person from whom the corporation acquires or
offers to acquire the goods or services or, if that person is a body corporate,

a body corporate related to that body corporate will not supply goods or

services, or goods oOr.S particular kind or description, to any

person, or will not -_\.‘ , CEPE. limited extent, supply goods or

services, or goods or Services of a @ or deseription

(c) to partic BEis6ad of Classes of P ons or to persons other than

particula

(d) in partic age; 2 28 of \places or in places other than
particular placgs @r ¢lasses Ces

(5) A corporation al§o

corporation refuses R

pid i

(a) to acquire goods/Orsenvices REISON;, OF
(b) to acadire goods or services at a particular prige from a person;

X

for the .‘5- : . 1-, a body corporate, a body

corporate reld ed to that body corporate has sup I|ed or has not agreed not

desﬂyﬂ?j Wﬁiﬂ ?ﬁ Mﬁ‘j a particular kind or
MRS TRy T

in particular places or classes of places or in places other than

particular places or classes of places.

(6) A corporation also engages in the practice of exclusive dealing if the

corporation:

(a) supplies, or offers to supply, goods or services;
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(b) supplies, or offers to supply, goods or services at a particular price; or
(c) gives or allows, or offers to give or allow, a discount, allowance, rebate
or credit in relation to the supply or proposed supply of goods or
services by the corporation;
on the condition that the person to whom the corporation supplies or offers

or proposes to supply the goods or services or, if that person is a body

corporate, a body corporate related to that body corporate will acquire

goods or services of rticyl ind, or description directly or indirectly

from another persons, '

(7) A corporation ' etices of exclusive dealing if the

corporation r
) to sup

ice to a person; or

- Jate or credit in relation to the
supply of services -. )

for the reason tha PeTS0L person is a body corporate, a body

corporate related to ate has not acquired, or has not

agreed o._ L;M__;u-_‘;‘;._t__,_ yaticular kind or description

<

directly or ihdire

" .
II III
i¥

(8) A corporation élso engages in the practice of exclusive dealing if the

Corpﬁl ﬂgﬂ@}rﬁww ﬁé’ew Mﬂﬁn will not exercise a

powerfdr right to terminate, a lease of, or a licence in respect of, land or a

AW ST I T TRy o

gor licence or, i party is a body corporate, a body corporate

related to that body corporate:
(a) will not, or will not except to a limited extent:

(i) acquire goods or services, or goods or services of a particular

kind or description, directly or indirectly from a competitor of the
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corporation or from a competitor of a body corporate related to
the corporation; or

(i) re-supply goods or services, or goods or services of a particular
kind or description, acquired directly or indirectly from a
competitor of the corporation or from a competitor of a body

corporate related to the corporation;

(b) will not supply goods or services, or goods or services of a particular

(i) to partie of_persons or to persons other

than g af pé S asses'ef persons; or
(i) in pad o ces or in places other than
partic \
(c) will acquireffggbds .G \o- icular kind or description
directly or'indirect Jicoim: andther Sfson not being a body corporate

e

related to the corpa

9) A corpor ngages in of exclusive dealing if the

corporatio : oF es a power or right to
b |
terminate, a I

ase of, or a licence in respect ofidand or a building or part of

a buﬁ ijor t‘eﬁason that anotfiet pa E to the lease or licence or, if that

TU VI AT A
a*ﬁ%ﬂmm;mmmu .

goods or services of a particular kind or description, directly or

othe

indirectly from a competitor of the corporation or from a competitor of a
body corporate related to the corporation;
(b) has re-supplied, or has not agreed not to re-supply, goods or services,

or goods or services of a particular kind or description, acquired
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directly or indirectly from a competitor of the corporation or from a

competitor of a body corporate related to the corporation;

(c) has supplied goods or services, or goods or services of a particular

kind or description:

(i) to particular persons or classes of persons or to persons other

than particular persons or classes of persons; or

(i) in particular places or classes of places or in places other than

particular pl of places; or

(d) has not acquiree 0 acquire, goods or services of a

particular KINd or-aescription giseCtly Or indirectly from another person
y

o

. A .
not being adBdwCargorate related {0'the.corporation.

(10) Subsection e of exclusive dealing

constituted bya gorgogatio | € g 'in eonduct of a kind referred to in

subsection (2) 43) 44 rﬁ( of; oh (8)(a) or (b) or (9)(a), (b) or (c)
unless: ' \
(a) the engaging®b 7, Hﬁ_ tRat conduct has the purpose, or

effect, of substantially lessening

compatiti 2
- '.

(b) the -'vl'vs e"-'l' dlct, and the engaging by

b |
l elated to the corporation, in

ALV Tt ) e
AR IRI IR I TR -

gdescribed in subsection (6) or (7) or paragraph (8)(c) or (9)(d) if

the corporation, or by a body corporate 'I

(a) the corporation has given the Commission a notice under subsection

93(1) describing the conduct; and

(b) the notice is in force under section 93.

(11) Subsections (8) and (9) do not apply with respect to:
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(a) conduct engaged in by, or by a trustee for, a religious, charitable or
public benevolent institution, being conduct engaged in for or in

accordance with the purposes or objects of that institution; or

(b) conduct engaged in in pursuance of a legally enforceable requirement
made by, or by a trustee for, a religious, charitable or public
benevolent institution, being a requirement made for or in accordance

with the purposes or objects of that institution.

(12) Subsection (1) does ng spect to any conduct engaged in by a

body corporate by ictind_aes nos by another body corporate if
those bodies corporaiesare relgted toseach olher.

(a) e Q Sitio al read as a reference to any

re: \ whether having legal or
equitablgifforee i i €S a feference to a condition the
existence : : [@inable only by inference from

the conduct @F pgrsens o it \er félevant circumstances;

(b) a reference to g _,; ion to conduct to which a provision
of this4 ___ ......................... {9)/applies, shall be read as
.,y_l ’ {}.

a reféré
'I

ch:

Tl
i¥

) thé corporatlon engagmg in the corduct or any body corporate

ﬂuﬁ;ﬁ:ﬂ ISNENT o
SV RE g1t ) ﬂﬁiﬁl’ﬁo "f;:?"i;

corporate;
supplies or acquires, or is likely to supply or acquire, goods or
services or would, but for the conduct, supply or acquire, or be likely
to supply or acquire, goods or services; and
(c) a reference to competition, in relation to conduct to which

subsection (8) or (9) applies, shall be read as a reference to
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competition in any market in which the corporation engaging in the
conduct or any other corporation the business dealings of which are
restricted, limited or otherwise circumscribed by the conduct, or any
body corporate related to either of those corporations,. supplies or
acquires, or is likely to supply or acquire, goods or services or would,

but for the conduct, supply or acquire, or be likely to supply or

acquire, goods or services.

if the acquisition or be likely to have the effect, of

substantially lessening'e ' jote] arket.

(2) A person n; ' = .‘F"
(a) acquire :! ares : 2 Co orati or
) acquire any @ssets of a corpogafion;

i mﬂu&l’,} WL I BT rove e erect, o

substannally lessening comgetition in a magket.

ATOAIN NP NN ...

of subsections (1) and (2) in determining whether the acquisition would have

the effect, or be likely to have the effect, of substantially lessening
competition in @ market, the following matters must be taken into account:
(a) the actual and potential level of import competition in the market;

(b) the height of barriers to entry to the market;
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(c) the level of concentration in the market;
(d) the degree of countervailing power in the market;

(e) the likelihood that the acquisition would result in the acquirer being

able to significantly and sustainably increase prices or profit margins;

(f) the extent to which substitutes are available in the market or are likely

to be available in the market;

(g) the dynamic characteristics of the market, including growth, innovation

acquire shares in the capital of

(b) [ .__,;:f.,. ditio .\ hat the provisions of the contract

relating to t ome into force unless and until the

person has begh gra worization to acquire the shares or

| Y}
(c) the perse ’ 'T-, authorization before the

i¥
expirati 5 of 14 days after the contract was entered into;

the ﬁqﬁtiﬁ 6‘3 tﬂ ﬁrﬂ{ﬂtﬁﬁlﬂnﬁm regarded for the

purpoges of this Act as having taken place in pursuance of the contract

eIS..anG

AN INAN NS

(e) the contract ceases to be subject to the condition;

whichever first happens.

(5) For the purposes of subsection (4), an application for an authorization shall

be taken to be disposed of:
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(a) in a case to which paragraph (b) of this subsection does not apply—at
the expiration of 14 days after the period in which an application may
be made to the Tribunal for a review of the determination by the
Commission of the application for the authorization; or

(b) if an application is made to the Tribunal for a review of the
determination by the Commission of the apblication for the

authorization—at the expiration of 14 days after the date of the making

§ ervices in:

(1) Where a person acg "“”q,vg,» ia, otherwise than by reason of the

ialameabis et iptefest (the first controlling

[ k.

interest) in N' s casen, but not necessarily by
| u

8)(b) in relation to the first

Comﬂyﬂrﬁﬁ ﬁwmﬂ (tje second controlling

intere ion or each of 2 or more corporations, the Tribunal

qm:jﬁﬁmwﬂﬁﬁmm a‘gﬂother person,

(a) the person’s obtaining the second controlling interest would have the

reason only, io the application of paragraph

effect, or be likely to have the effect, of substantially lessening
competition in a market; and
(b) the person's obtaining the second controlling interest would not, in all

the circumstances, result, or be likely to result, in such a benefit to the
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public that the obtaining should be disregarded for the purposes of

this section;

make a declaration accordingly.

(1A) Without limiting the matters that may be taken into account in'determining
whether the obtaining of the second controlling interest would have the
effect, or be likely to have the effect, of substantially lessening competition

ed in subsection 50(3) must be taken into

2

(1B) In determining VhBther e talﬁ second controlling interest

\\\
AN

in a market, the matters mentio

account for that purpo

would result, 2 benefit to the public that it

should be ection:

(a) the T benefits to the public (in
addition"to goifier Lo 0 the publie that may exist apart from
this para@ra g

(i) a sigmificant i 7' _ ji alie of exports;

(i) a significat pCCSubsstital domestic products for imported

goods; an f?p’" A7

(b) ;F__Tm aken into account, the
' i I
Tribun U 'er felevant matters that relate to
i ¥

the mtern%tlonal competltlveness of any Australian industry.

2 vvheﬁ USINBRINHAT

the Tribunal shall give'to:
q WVNSD I HBAIN A e
(ii) the Minister and the Commission;
a notice in writing stating that the application has been made; and

(b) the persons referred to in paragraph (a) and, if the application was
made by another person, that other person are entitled to appear, or

be represented, at the proceedings following the application.
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(3) An application under subsection (1) may be made at any time within 12

(4)

®)

(7)

8)

months after the date of the acquisition referred to in that subsection in

relation to which the application is made.

The Tribunal may, on the application of the Minister, the Commission or any
other person, or of its own motion, revoke a declaration made under

subsection (1).

After the end of Gsmonths 2 ' de jomvis'made under subsection (1) in

relation to the obtz In a corporation or 2 or more

‘,;\

corporations by fore the end of that period of 6

months, makes member for an extension of

that period, after @ie gng ( eI peri ot exceeding 6 months) as
the president g c a w ation or each of the corporations,
as the case may bea shal Jot-Wi the s‘; laration remains in force, carry

i 'hi

on business in the mark claration relates.

Subsectio ) d cisition referred to in that

subsectionyF e Fat quisition.

II
For the purptﬂs of this section: i

UM

RIS ng Ay

(b) where a person holds a controlling interest (including a controlling
interest held by virtue of another application or other applications of
this paragraph) in a body corporate and that body corporate:

(i) controls the composition of the board of directors of another body

corporate,
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(ii) is in a position to cast, or control the casting of, any votes that
might be cast at a general meeting of another body corporate; or
(iii) holds shares in the capital of another body corporate;
the person shall be deemed (but not to the exclusion of any other
person) to control the composition of that board, to be in a position to
cast, or control the casting of, those votes or to hold those shares, as

the case may be.

(9) In this section:
e

market means Ggs arketd05.g00ds: or services in Australia, in a

AULINENTNEINS
PRI TUAMINYAE
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