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# # 5186007134 : MAJOR LAWS
KEYWORDS : COMPENSATION / MENTAL DAMAGES / PUNITIVE DAMAGES /
PRODUCT LIABILITY

SIRIKUL SIRIARUNRUNGROJ : PROBLEMS ASSESSMENT OF COMPENSATION :
A STUDY OF MENTAL DAMAGES AND PUNITIVE DAMAGES. THESIS
ADVISOR : ASSOC.PROF.SANUNKORN SOTTHIBUNDHU,Dr.Jur., 179 pp.

Mental Damages and Punitive Damages are the compensation under The Liability for
Damage Arising from Unsafe Products Act BE 2551 which are a new principle and difference
from the compensation under the tort law pursuant to the Civil and Commercial Code. Under this
Act, the damaged party may receive, at the same time, both of the compensation for mental
damages and punitive damages. The problem is receiving both of such compensation at the
same time is above the actual damages, improper and unfair for the responsible party because if
the damaged party truly sustains damages, it is suitable to pay him/her the compensation for
mental damages but punitive damages are not a compensation for the damages which have
arisen. The principle of the punitive damages is to penalize the offender and to deter others from
similar misbehavior in the future. The punitive damages are the compensation used in the
Common Law. In this respect, the damaged party will be indemnified over the actual damages
which may be improper to enforce in Thailand.

This research studies the mental damages and the punitive damages under the Liability
for Damages Arising from Unsafe Products Act BE 2551 and laws on the liability for damages
arising from unsafe products of Germany and England. Moreover, the researcher analyzes legal
problems and suggests the guideline for considering the compensation for the fairness of all
related party and in accordance with the laws.

The research finds that the purpose and characteristic of the mental damages and the
punitive damages under the Liability for Damages Arising from Unsafe Products Act BE 2551 are
difference. Although, it is entitled to pay the damaged party both of such compensation, the
purpose of the punitive damages is not to indemnify the damaged party so the punitive damages
are over the actual damages. However, the punitive damages is suitable for the business entity
causing the damages for their own benefit more than the safety of the consumer because the
compensation under the tort law and criminal law is unable to deter the business entity from
similar misbehavior in the future. In this regards, the problem on compensation that is over the
actual damages, the researcher suggests that it should allocate partial of the punitive damages
to the fund specially set up. In this regards, the following damaged party suffered from the same
action, who does not file a case, will be indemnified as well and for the convenience of the
remedy as well as time and cost saving of the lawsuit.

Field of Study : LAWS Student’s Signature

Academic Year : 2011 Advisor’s Signature
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Civ.22 Oct.1946, D.1947.59; 15 fevr.1956,D01956.350, g19lu waanssoy
$19g09904, “ANABUNENINAADIIN”, (ANeTnuS By Nutudie ansifaand
R1AINTDINNINLNAE, 2517), 1tin 28.

" Article 711 (Compensation for Damages to Next of Kin)

A person who has taken the life of another must compensate for damages to the
father, mother, spouse and children of the victim, even in cases where the property
rights of the same have not been infringed.

" Article 194
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In case of death caused by a wrongful act, the father, mother, sons, daughters
and spouse of the deceased may claim for a reasonable compensation in money even if
such injury is not a purely pecuniary loss.

2 paul Mcneil, Field Fisher Waterhouse, England in Intemational Product Liability (2007),

Christian Campbell, editor (Salzburg, Austria: Yorkhill Law Publishing, 2007), p 215 (Online) Available
from :  http:/books.google.co.thbooks?id=tog1PFVQ5MVIC&printsec=frontcover&hl=th&source=gbs
_vpt_buyt#tv=onepage&g&f=false (2012 February 1)

" Section 844 Third-party compensation claims in the case of death

(1) In cases where death is caused, the person liable in damages must reimburse
the costs of a funeral to the person under a duty to bear these costs.

(2) If the person killed, at the time of the injury, stood in a relationship to a third
party on the basis of which he was obliged or might become obliged by operation of law
to provide maintenance for that person and if the third party has as a result of the death
been deprived of his right to maintenance, then the person liable in damages must give
the third party damages by payment of an annuity to the extent that the person killed
would have been obliged to provide maintenance for the presumed duration of his life;

the provisions of section 843 (2) to (4) apply with the necessary modifications. Liability in
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damages also arises where the third party at the time of injury had been conceived but

not yet born.
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* Article 9
For the purpose of Article 1, ‘damage' means:
(a) damage caused by death or by personal injuries;
(b) damage to, or destruction of, any item of property other than the defective

product itself, with a lower threshold of 500 ECU, provided that the item of property:
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(i) is of a type ordinarily intended for private use or consumption, and

(i) was used by the injured person mainly for his own private use or consumption.
This Article shall be without prejudice to national provisions relating to non-material
damage.
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® Section 249 Nature and extent of damages
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(1) A person who is liable in damages must restore the position that would exist if
the circumstance obliging him to pay damages had not occurred.
® Section 7. Extent of damages in case of death
(1) In case of death, the expenses incurred in an attempt to restore health must be
compensated together with the pecuniary loss suffered by the deceased in
consequence of the loss or reduction of his earning capacity or of his increased needs.
Damages also include the funeral expenses payable to the person responsible for them.
(2) If at the time of injury the deceased was connected with a third party by a
relationship which rendered him, actually or potentially, liable by law to maintain that
person, and if the third party lost his right to maintenance in consequence of the death,
he is entitled to damages in so far as the deceased during the period of his life
expectancy would have been liable to maintain him. This liability arises also if the third

party was conceived at the time of death but not yet born.
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Basil Markesinis, Michael Coester, Guido Alpa and Augustus Ullstein,

Compensation for personal injury in English, German and lItalian Law (Cambridge, UK ;

New York, NY : Cambridge University Press, 2005), p 81.

® Section 8. Extent of damages in case of injury to the person

If injury was caused to the body or to health, the expenses incurred in restoring
health must be compensated together with the pecuniary loss suffered by the injured
party resulting from the temporary or permanent loss or reduction of his earning
capacity or from his increased needs. Fair compensation in money can also be

demanded for non-pecuniary loss.
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® Section 253 Intangible damage
(1) Money may be demanded in compensation for any damage that is not
pecuniary loss only in the cases stipulated by law.
(2) If damages are to be paid for an injury to body, health, freedom or sexual self-
determination, reasonable compensation in money may also be demanded for any

damage that is not pecuniary loss
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" Section 9. Damages by way of periodical payments

(1) Damage arising in the future as a result of the total or partial loss of earning
capacity and of increased needs together with the damages payable to a third party in
accordance with § 7 sub-paragraph (2) is to be compensated by periodical payments.

(2) Section 843 sub-paragraphs 2-4 BGB apply.

'? Section 10. Maximum rate of damages

(1) If death or injury to the person has been caused by a product or by products

of the same kind affected by the same defect, the liability to pay damages is limited to a

maximum of 85 million euros.
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(2) If the damages payable to several injured parties exceed the maximum rate
set out in sub-paragraph (1), the individual damages are reduced in proportion of their
total to the maximum rate allowable.

" Section 11. Extent of compensation in case of damage to goods

Where goods are damaged, the person who suffered the damage has to bear the
loss up to 500 euros.

" Section 1. Liability

(1) If, as a result of a defect of a product, a human being is killed, is injured or
affected in his health, or a thing is damaged, the producert is obliged to compensate
the person who suffered the damage for the ensuing harm. In the case of damage to
property this rule applies only if an object other than the defective product is damaged
and if this object is normally intended for private use or consumption and has been used

by the injured party primarily for this purpose.
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“Bs. Markesinis, A Comparative introduction to the German law of torts (Oxford:

Clarendon Press, 1994), p 38.

" Raymond Youngs, English, French and German comparative Law (London:

Cavendish, 1998), p 335.

" Raymond Youngs, English, French and German comparative Law 2 ed (London:

Routled-Cavendish, 2007), p 5083.
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" LG Frankfurt NJW 1969, 2286

*RGZ 133, 270 VI.Civil Senate = JZ 1929,914 (VI 149/31).

' BGHZ 56, 163 VI. Civil Senate (VI ZR 78/70) Schockschaden —decision = NJW
1971, 1883 = VersR 1971, 905, 1140.
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* Raymond Youngs, English, French and German comparative Law (London:

Cavendish, 1998), p 335.
* Section 823 Liability in damages
(1) A person who, intentionally or negligently, unlawfully injures the life, bodly,
health, freedom, property or another right of another person is liable to make
compensation to the other party for the damage arising from this.
Bisil Markesinis, Michale Coester, Guido Alfa and Augustus Ullstein,

Compensation for personal injury in English, German and ltalian Law, p 60.

* Ibid, pp 59-60.
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% Gregory L. Fowler, Intemnational product liability law : a worldwide desk reference, p 263.

?" Section 253 Intangible damage

(2) If damages are to be paid for an injury to body, health, freedom or sexual self-
determination, reasonable compensation in money may also be demanded for any
damage that is not pecuniary loss.

*® Section 8 Extent of damages in case of injury to the person

If injury was caused to the body or to health, the expenses incurred in restoring
health must be compensated together with the pecuniary loss suffered by the injured
party resulting from the temporary or permanent loss or reduction of his earning
capacity or from his increased needs. Fair compensation in money can also be

demanded for non-pecuniary loss.
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Basil Markesinis, Michael Coester, Guido Alpa and Augustus Ullstein,

Compensation for personal injury in English, German and lItalian Law, pp 81-82.

“ Ibid, p 62.
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*" Section 5 Damage giving rise to liability.

(1) Subject to the following provisions of this section, in this Part “damage” means

death or personal injury or any loss of or damage to any property (including land).
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*2 Vivienne Harpwood, Modern tort law ,7 ed, (London: Routledge Cavendish

Taylor & Francis Group, 2009), p 448.

* Gregory L. Fowler, International product liability law : a worldwide desk reference, p 192.

* Paul Mcneil, Field Fisher Waterhouse, England in International Product Liability (2007),

Christian Campbell, editor, p 213.
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% 2) A person shall not be liable under section 2 above in respect of any defect in

a product for the loss of or any damage to the product itself or for the loss of or any
damage to the whole or any part of any product which has been supplied with the
product in question comprised in it.
% (3) A person shall not be liable under section 2 above for any loss of or damage
to any property which, at the time it is lost or damaged, is not—
(a)of a description of property ordinarily intended for private use, occupation
or consumption; and
(b)intended by the person suffering the loss or damage mainly for his own
private use, occupation or consumption.
(4) No damages shall be awarded to any person by virtue of this Part in respect
of any loss of or damage to any property if the amount which would fall to be so

awarded to that person, apart from this subsection and any liability for interest, does not

exceed £275.
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Consumer Protection Act 1987 Part 1 iflupnusutiaivaaziig®

" Paul Mcneil, Field Fisher Waterhouse, England in Intemational Product Liability (2007),

Christian Campbell, editor (Salzburg, Austria: Yorkhill Law Publishing, 2007), p 214.

58(

1970) 1 ALL ER 1074
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®(7) It is hereby declared that liability by virtue of this Part is to be treated as
liability in tort for the purposes of any enactment conferring jurisdiction on any court with

respect to any matter.
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1982) 2 All ER 1074
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1992) 1 AC 310
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1967) 3 All ER 455

" Paul Mcneil, Field Fisher Waterhouse, England in International Product Liability (2007),

Christian Campbell, editor (Salzburg, Austria: Yorkhill Law Publishing, 2007), p 215.



89

Bandn The Fatal Accident Act 1976 @aufi luiaAslng Administration of Justice Act 1982 AR
_— o o o = = o @ Ao

Andaunaduiuanuainlandalaannnisgodayaaasuiiluninly (Bereavement)
Tnan1uunaulIutunasidunisaaae B uiuesuniasame 10,000 daus (Insarldl
nslsziuszAuaIANIALng) Auiuaivsansanaediang uazlianunsnvasgaie

dafufiansuardelaliansa™ tnatednunursaauaiasinanoneliiindns

TunnsiEanfeasA@amnaunyARALAaN T

Amiuniamaesiang anslunisBeniesandsnavesgaialaaniam

1 Tdgaziflupnu@annanifluda Ruritan uids e sul Mfqidu mN Law  Reform

* Section 1A Bereavement.

(1) An action under this Act may consist of or include a claim for damages for
bereavement.

(2) A claim for damages for bereavement shall only be for the benefit—

(a) of the wife or husband of the deceased; and

(b) where the deceased was a minor who was never married—
(i) of his parents, if he was legitimate; and
(i) of his mother, if he was illegitimate.

(3) Subject to subsection (5) below, the sum to be awarded as damages under
this section shall be £10,000.

(4) Where there is a claim for damages under this section for the benefit of both
parents of the deceased, the sum awarded shall be divided equally between them
(subject to any deduction falling to be made in respect of costs not recovered from the
defendant).

(5) The Lord Chancellor may by order made by statutory instrument, subject to
annulment in pursuance of a resolution of either House of Parliament, amend this section

by varying the sum for the time being specified in subsection (3) above.

° Raymond Youngs, English, French & German comparative law, (London:

Routledge-Cavendish, 2007), p 497.
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! Raymond Youngs, English, French & German comparative law, 2 ed (London:

Routledge-Cavendish, 2007), p 497.
298 Eng. Rep. 489 (C.B. 1763)
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™ Vivienne Harpwood, Modern tort law, p 424-425.

" F H.Lawson, Remedies of English Law (Middlesex : Penguin books, 1972) P 168.
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Journal of Transnation Law, 2004, p 399-400.
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%@ﬂixmﬁ Statute | Safety Acts| Theories | Theories | Law Law damages | Action
Australia J J J J J J
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England and
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USA v v v v v v v
Brazil J J J J J
China v v v v v v
France J J J J J
Germany J J J J J
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Consumer Protection Act 1987
1987 CHAPTER 43

An Act to make provision with respect to the liability of persons for
damage caused by defective products; to consolidate with
amendments the Consumer Safety Act 1978 and the Consumer
Safety (Amendment) Act 1986; to make provision with respect to

~ the giving of price indications; to amend Part I of the Health and
Safety at Work etc. Act 1974 and sections 31 and 80 of the
Explosives Act 1875; to repeal the Trade Descriptions Act 1972
and the Fabrics (Misdescription) Act 1913; and for connected
purposes. [15th May 1987]

with the advice and consent of the Lords Spiritual and Temporal,
and Commons, in this present Parliament assembled, and by the
authority of the same, as follows:—

B E IT ENACTED by the Queen’s most Excellent Majesty, by and

PArT I
ProbucT LI1ABILITY

1.—(1) This Part shall have effect for the purpose of making such
provision as is necessary in order to comply with the product hability
Directive and shall be construed accordingly.

(2) In this Part, except in so far as the context otherwise requires—

‘““agricultural produce” means any produce of the soil, of stock-
farming or of fisheries;

“dependant’ and “relative” have the same meaning as they have in,
respectively, the Fatal Accidents Act 1976 and the Damages
(Scotland) Act 1976;

“*producer”, in relation to a product, means—
(a) the person who manufactured it;

(b) in the case of a substance which has not been
manufactured but has been won or abstracted, the person
who won or abstracted it;

Purpose and
construction of
Part I.

1976 c. 30.
1976 c. 13.
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PART I (c) in the case of a product which has not been
manufactured, won or abstracted but essential characteristics
of which are attributable to an industrial or other process
having been carried out (for example, in relation to
agricultural produce), the person who carried out that
process;

“product” means any goods or electricity and (subject to subsection
(3) below) includes a product which is comprised in another
product, whether by virtue of being a component part or raw
material or otherwise; and-

“the product liability Directive’’ means the Directive of the Council
of the European Communities, dated 25th July 1985, (No.
85/374/EEC) on the approximation of the laws, regulations and
administrative provisions of the member States concerning
liability for defective products.

(3) For the purposes of this Part a person who supplies any product in
which products are comprised, whether by virtue of being component
parts or raw materials or otherwise, shall not be treated by reason only of
his supply of that product as supplying any of the products so comprised.

Liability for 2.—(1) Subject to the following provisions of this Part, where any
defective products. damage is caused wholly or partly by a defect in a product, every person
to whom subsection (2) below applies shall be liable for the damage.

(2) This subsection applies to—
(a) the producer of the product;

(b) any person who, by putting his name on the product or using a
trade mark or other distinguishing mark in relation to the
product, has held himself out to be the producer of the product;

(c) any person who has imported the product into a member State
from a place outside the member States in order, in the course
of any business of his, to supply it to another.

(3) Subject as aforesaid, where any damage is caused wholly or partly
by a defect in a product, any person who supplied the product (whether
to the person who suffered the damage, to the producer of any product in
which the product in question is comprised or to any other person) shall
be liable for the damage if—

(a) the person who suffered the damage requests the supplier to
identify one or more of the persons (whether still in existence or
not) to whom subsection (2) above applies in relation to the
product;

(b) that request is made within a reasonable period after the
damage occurs and at a time when it is not reasonably
practicable for the person making the request to identify all
those persons; and

(c) the supplier fails, within a reasonable period after receiving the
request, either to comply with the request or to identify the
person who supplied the product to him.

(4) Neither subsection (2) nor subsection (3) above shall apply to a per-
son in respect of any defect in any game or agricultural produce if the only
supply of the game or produce by that person to another was at a time -
when it had not undergone an industrial process.
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(5) Where two or more persons are liable by virtue of this Part for the
same damage, their liability shall be joint and several.

(6) This section shall be without prejudice to any liability arising other-

wise than by virtue of this Part.

3.—(1) Subject to the following provisions of this section, there is a
defect in a product for the purposes of this Part if the safety of the product
is not such as persons generally are entitled to expect; and for those
purposes ‘‘safety”, in relation to a product, shall include safety with
respect to products comprised in that product and safety in the context of
risks of damage to property, as well as in the context of risks of death or
personal injury.

(2) In determining for the purposes of subsection (1) above what
persons generally are entitled to expect in relation to a product all the
circumstances shall be taken into account, including—

(a) the manner in which, and purposes for which, the product has
been marketed, its get-up, the use of any mark in relation to the
product and any instructions for, or warnings with respect to,
doing or refraining from doing anything with or in relation to
the product;

(b) what might reasonably be expected to be done with or in
relation to the product; and

(c) the time when the product was supplied by its producer to
another;

and nothing in this section shall require a defect to be inferred from the
fact alone that the safety of a product which is supplied after that time is
greater than the safety of the product in question.

4.—(1) In any civil proceedings by virtue of this Part against any person
(““the person proceeded against’’) in respect of a defect in a product it shall
be a defence for him to show—

(a) that the defect is attributable to compliance with any
requirement imposed by or under any enactment or with any
Community obligation; or

(b) that the person proceeded against did not at any time supply the
product to another; or

(c) that the following conditions are satisfied, that is to say—

(1) that the only supply of the product to another by the
person proceeded against was otherwise than in the course of
a business of that person’s; and

(ii) that section 2(2) above does not apply to that person or
applies to him by virtue only of things done otherwise than
with a view to profit;or :

(d) that the defect did not exist in the product at the relevant time;
or

(e) that the state of scientific and technical knowledge at the
relevant time was not such that a producer of products of the
same description as the product in question might be expected
to have discovered the defect if it had existed in his products
while they were under his control; or
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(fH that the defect—

(i) constituted a defect in a product (‘“‘the subsequent
product”) in which the product in question had been
comprised; and

(i1) was wholly attributable to the design of the subsequent
product or to compliance by the producer of the product in
question with instructions given by the producer of the .
subsequent product.

(2) In this section “the relevant time”, in relation to electricity, means
the time at which it was generated, being a time before it was transmitted
or distributed, and in relation to any other product, means—

(a) if the person proceeded against is a person to whom subsection
(2) of section 2 above applies in relation to the product, the time
when he supplied the product to another;

(b) ifthat subsection does not apply to that person in relation to the
product, the time when the product was last supplied by a
person to whom that subsection does apply in relation to the
product. -

5.—(1) Subject to the following provisions of this section, in this Part
“‘damage’” means death or personal injury or any loss of or damage to any
property (including land).

(2) A person shall not be liable under section 2 above in respect of any
defect in a product for the loss of or any damage to the product itself or
for the loss of or any damage to the whole or any part of any product
which has been supplied with the product in question comprised in it.

(3) A person shall not be liable under section 2 above for any loss of or
damage to any property which, at the time it is lost or damaged, is not—

(a) of a description of property ordinarily intended for private use,
occupation or consumption; and

(b) intended by the person suffering the loss or damage mainly for
his own private use, occupation or consumption.

(4) No damages shall be awarded to any person by virtue of this Part in
respect of any loss of or damage to any property if the amount which
would fall to be so awarded to that person, apart from this subsection and
any liability for interest, does not exceed £275.

(5) In determining for the purposes of this Part who has suffered any
loss of or damage to property and when any such loss or damage
occurred, the loss or damage shall be regarded as having occurred at the
earliest time at which a person with an interest in the property had
knowledge of the material facts about the loss or damage.

(6) For the purposes of subsection (5) above the material facts about
any loss of or damage to any property are such facts about the loss or
damage as would lead a reasonable person with an interest in the property
to consider the loss or damage sufficiently serious to justify his instituting
proceedings for damages against a defendant who did not dispute liability
and was able to satisfy a judgment.

(7) For the purposes of subsection (5) above a person’s knowledge
includes knowledge which he might reasonably have been expected to
acquire—

(a) from facts observable or ascertainable by him; or
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(b) from facts ascertainable by him with the help of appropriate
expert advice which it is reasonable for him to seek;

but a person shall not be taken by virtue of this subsection to have
knowledge of a fact ascertainable by him only with the help of expert
advice unless he has failed to take all reasonable steps to obtain (and,
where appropriate, to act on) that advice.

(8) Subsections (5)-to (7) above shall not extend to Scotland.

6.—(1) Any damage for which a person is liable under section 2 above
shall be deemed to have been caused—

(a) for the purposes of the Fatal Accidents Act 1976, by that
person’s wrongful act, neglect or default;

(b) for the purposes of section 3 of the Law Reform (Miscellaneous
Provisions) (Scotland) Act 1940 (contribution among joint
wrongdoers), by that person’s wrongful act or negligent act or
omission;

(c) for the purposes of section 1 of the Damages (Scotland) Act
1976 (rights of relatives of a deceased), by that person’s act or
omission; and

(d) for the purposes of Part II of the Administration of Justice Act
1982 (damages for personal injuries, etc.—Scotland), by an act
or omission giving rise to liability in that person to pay
damages.

(2) Where—

(a) a person’s death is caused wholly or partly by a defect in a
product, or a person dies after suffering damage which has been
so caused;

(b) a request such as mentioned in paragraph (a) of subsection (3)
of section 2 above is made to a supplier of the product by that
person’s personal representatives or, in the case of a person
whose death is caused wholly or partly by the defect, by any
dependant or relative of that person; and

(c) the conditions specified in paragraphs (b) and (c) of that
subsection are satisfied in relation to that request,

this Part shall have effect for the purposes of the Law Reform
(Miscellaneous Provisions) Act 1934, the Fatal Accidents Act 1976 and
the Damages (Scotland) Act 1976 as if liability of the supplier to that
person under that subsection did not depend on that person having
requested the supplier to identify certain persons or on the said conditions
having been satisified in relation to a request- made by that person.

(3) Section 1 of the Congenital Disabilities (Civil Liability) Act 1976
shall have effect for the purposes of this Part as if—

(a) a person were answerable to a child in respect of an occurrence
caused wholly or partly by a defect in a product if he is or has
been liable under section 2 above in respect of any effect of the
occurrence on a parent of the child, or would be so liable if the
occurrence caused a parent of the child to suffer damage;

(b) the provisions of this Part relating to lability under section 2
above applied in relation to liability by virtue of paragraph (a)
above under the said section 1; and
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(c) subsection (6) of the said section 1 (exclusion of liability) were
omitted.

(4) Where any damage is caused partly by a defect in a product and
partly by the fault of the person suffering the damage, the Law Reform
(Contributory Negligence) Act 1945 and section S of the Fatal Accidents
Act 1976 (contributory negligence) shall have effect as if the defect were
the fault of every person liable by virtue of this Part for the damage caused
by the defect.

(5) In subsection (4) above “fault’” has the same meaning as in the said
Act of 1945.

(6) Schedule 1 to this Act shall have effect for the purpose of amending
the Limitation Act 1980 and the Prescription and Limitation (Scotland)
Act 1973 in their application in relation to the bringing of actions by
virtue of this Part.

(7) 1t is hereby declared that liability by virtue of this Part is to be
treated as liability in tort for the purposes of any enactment conferring
jurisdiction on any court with respect to any matter.

(8) Nothing in this Part shall prejudice the operation of section 12 of
the Nuclear Installations Act 1965 (rights to compensation for certain
breaches of duties confined to rights under that Act).

7. The liability of a person by virtue of this Part to a person who has
suffered damage caused wholly or partly by a defect in a product, orto a
dependant or relative of such a person, shall not be limited or excluded by
any contract term, by any notice or by any other provision.

8.—(1) Her Majesty may by Order in Council make such modifications
of this Part and of any other enactment (including an enactment
contained in the following Parts of this Act, or in an Act passed after this
Act) as appear to Her Majesty in Council to be necessary or expedient in
consequence of any modification of the product liability Directive which
is made at any time after the passing of this Act.

(2) An Order in Council under subsection (1) above shall not be
submitted to Her Majesty in Council unless a draft of the Order has been
laid before, and approved by a resolution of, each House of Parliament.

9.—(1) Subject to subsection (2) below, this Part shall bind the Crown.

(2) The Crown shall not, as regards the Crown’s liability by virtue of
this Part, be bound by this Part further than the Crown is made liable in
tort or in reparation under the Crown Proceedings Act 1947, as that Act
has effect from time to time.

ParT 11
CONSUMER SAFETY

10.—(1) A person shall be guilty of an offence if he—

(a) supplies any consumer goods which fail to comply with the
general safety requirement;

(b) offers or agrees to supply any such goods; or
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Product Liability Act of 15 December 1989
BGBI | 1989, 2198 (as amended)
Date:
15 December 1989’
§ 1. Liability
(1) If, as a result of a defect of a product, a human being is killed, is injured or affected
in his health, or a thing is damaged, the producert is obliged to compensate the person
who suffered the damage for the ensuing harm. In the case of damage to property this
rule applies only if an object other than the defective product is damaged and if this
object is normally intended for private use or consumption and has been used by the
injured party primarily for this purpose.
(2) The obligation to pay damages is excluded if:
1. the producer has not put the product into circulation;
2. itis to be assumed, having regard to the circumstances, that the product was not yet
defective when it was put into circulation;
3. the producer has neither manufactured the product for sale or for any other form of
distribution for a consideration nor has manufactured or distributed it in the course of his
occupational activities;
4. the defect is due to the fact that at the time when the producer put the product into
circulation it complied with mandatory legal provisions;
5. the defect could not yet be discerned, having regard to the state of art [literally:
science and technique] at the time when the producer put the product concerned into

circulation.

" Product Liability Act of 15 December 1989 BGBI | 1989, 2198 (as amended) Date:15
December 1989 (Online) Available from : http:/Avww.utexas.edu/law/academics/centers/transnational

Awork _new/german/case.php?id=1397 (2012, March 1)
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(3) In addition, the maker of the part of the product is exempt from the obligation to pay
compensation if the defect was caused by the construction of the product into which the
part was inserted or by the instructions of the maker of the product. Sentence 1 applies
mutatis mutandis to a producer of a basic substance (Grundstoff ).

(4) The person who has suffered the harm has the burden of proving the defect and its
causal connection with the harm. In a dispute as to whether the obligation to pay
compensation is excluded according to sub-paragraphs (2) or (3), the producer bears
the burden of proof.

§ 2. Products

Product in the meaning of this Act includes every moveable object, even if it forms part
of another moveable or of an immovable as well as electricity. Produce of the soil, of
animal husbandry, bee-farming, fishing, and hunting are exempt, unless they have
undergone the first stage of processing.

§ 3. Defects

(1) A product is defective if it does not provide that degree of safety which can be
justifiably expected, having regard to all the circumstances, in particular
(a) its presentation;
(b) its use which may be reasonably expected;
(c) the time when it was put into circulation.
(2) A product is not defective for the sole reason that later on an improved product was
put into circulation.
§ 4. Producer

(1) Producer in the meaning of this Act is the person who has manufactured the final
product, a basic substance or a component part of the product. Furthermore, whoever
represents himself as a producer by attaching his name, trademark or other distinctive
mark is regarded as the producer.

(2) Notwithstanding sub-paragraph 1, a person is also treated as a producer who, within
the range of his commercial activity, imports into the area covered by the Treaty for the
Establishment of the European Economic Community a product with a view to sale, hire,

hire-purchase or any other form of distribution.
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(3) If the manufacturer of the product cannot be ascertained, every distributor is treated
as its producer, unless he indicates to the injured party within one month of receiving the
latter’'s relevant request who is the producer or the person who supplied him with the
product. The same applies to an imported product in respect of which the person
referred to in sub-paragraph (2) cannot be ascertained, even if the name of the
producer is known.

§ 5. Several tortfeasors
If several producers are co-liable for the damage, they are jointly and severally liable.
Between the debtors themselves, in the absence of provisions to the contrary, the
liability to pay compensation and its extent depends upon the circumstances, in
particular as to whether the damage has been caused predominantly by one or the
other of them; furthermore §§ 421-5, 426 sub-paragraph 1, second sentence and sub-
paragraph 2 BGB apply.

§ 6. Reduction of liability
(1) If the injured party is partly to be blamed for having caused the damage, § 254 BGB

applies; if an object has been damaged, any blame attached to the person exercising
physical control over it is treated as that of the injured party.
(2) If the damage has been caused at the same time by a defect of the product and by
the act of a third party, the liability of the producer is not reduced. § 5 second sentence
applies.

§ 7. Extent of damages in case of death
(1) In case of death, the expenses incurred in an attempt to restore health must be
compensated together with the pecuniary loss suffered by the deceased in
consequence of the loss or reduction of his earning capacity or of his increased needs.
Damages also include the funeral expenses payable to the person responsible for them.
(2) If at the time of injury the deceased was connected with a third party by a
relationship which rendered him, actually or potentially, liable by law to maintain that
person, and if the third party lost his right to maintenance in consequence of the death,

he is entitled to damages in so far as the deceased during the period of his life
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expectancy would have been liable to maintain him. This liability arises also if the third
party was conceived at the time of death but not yet born.
§ 8. Extent of damages in case of injury to the person

If injury was caused to the body or to health, the expenses incurred in restoring health
must be compensated together with the pecuniary loss suffered by the injured party
resulting from the temporary or permanent loss or reduction of his earning capacity or
from his increased needs. Fair compensation in money can also be demanded for non-
pecuniary loss.

§ 9. Damages by way of periodical payments

(1) Damage arising in the future as a result of the total or partial loss of earning capacity
and of increased needs together with the damages payable to a third party in
accordance with § 7 sub-paragraph (2) is to be compensated by periodical payments.
(2) § 843 sub-paragraphs 2-4 BGB apply.

§ 10. Maximum rate of damages

(1) If death or injury to the person has been caused by a product or by products of the
same kind affected by the same defect, the liability to pay damages is limited to a
maximum of 85 million euros.

(2) If the damages payable to several injured parties exceed the maximum rate set out
in sub-paragraph (1), the individual damages are reduced in proportion of their total to
the maximum rate allowable.

§ 11. Extent of compensation in case of damage to goods
Where goods are damaged, the person who suffered the damage has to bear the loss
up to 500 euros.

§ 12. Limitation of actions

(1) An action according to § 1 shall not be brought after the expiration of three years
from the time when the claimant knew or could have known of the damage and of the
person liable to pay damages.

(2) Time does not run if negotiations are pending between the persons liable to pay and
to receive compensation until the continuation of the negotiations has been abandoned.

(3) Furthermore, the provisions of the BGB relating to limitation of actions apply.



178

§ 13. Extinction of claims

(1) A claim according to § 1 is extinguished after the expiration of ten years from the
date when the producer against whom the claim is made has put the product into
circulation. This does not apply where a law suit or summary proceedings are pending.
(2) Sub-paragraph (1), sentence 1 does not apply to a claim which has become res
judicata or to a claim covered by another executory title. The same applies to a claim
which is the subject-matter of an out-of-court setttlement or which has been recognised
by a legal act.

§ 14. Mandatory character
The liability of a producer in accordance with the Act cannot be excluded or restricted in
advance. Any agreement to the contrary is void.

§ 15. Liability according to other legal provisions

(1) If, due to the application of a pharmaceutical product destined for human use and
sold in the area of application of the Pharmaceutical Products Act, a person is killed or
his body or health otherwise affected, the provisions of the Product Liability Act will not
be applicable.

(2) Liability in accordance with other provisions remains unaffected.
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