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# # 5086042034 : MAJOR LAWS

KEY WORD: CRIMINAL MEASURE / ACCESS / INDECENT / CHILDREN / INTERNET
SANTHICHAI SANITCHAI : CRIMINAL MEASURES ON THE ACCESS TO
INFORMATION ON THE INTERNET INDECENT FOR CHILDREN. THESIS
ADVISOR : ASST.PROF.PAREENA SRIVANIT, $.J.D., 206 pp.

Juvenile delinquency is parily the result of indecent information on the internet which
is harmful or unsuitable for children. This research finds that, in Thailand, the existing laws do
not cover and cope with all issues involved. Besides, they are ineffectively enforced due to
lacking of understanding and the obscure and duplicate power and function of the authorities.
Consequently, the indecentinfarmation still appears on the internet and children could access
without appropriate moniter and control. These cause children, who are inferior and immature,
be exposed to the negalive effect to their development and behavior that might cause the
juvenile delinguency.

Many countries lay down measures to protect children from indecent information on
the internet. For example, European Union created the Safer Internet Plus Programme to
prevent against illegal content and to promote safer use of the Internet and other online
technologies, particularly for children. The measure includes hotlines, filtering software, raling
system and self-regulation. In the United State of America, Australia or the Republic of Korea,
also, lay down the moniloning measuie-lo-protect children fram indecent information on the
internet by specifying what is indecent information for children and using specific measure to
deal with it.

This research proposes that there shouldbe the criminal measures related to the
access of indecent information_for children, covering issues of internet users, contents and
service providers. Also, a new institution authorized shauld be established, to be in charge of
moritoring indecent information and coordinating with_other agencies. With these, children's
well-being, both in development and behavior, could be protected from information on the
internet that is indecent for them and would lead to the reduction and prevention of juvenile

delinguency.

Field of study.............LAWS.............Student's signature......... S """“m“ ................

Academic year.............. 2008................Advisor's signature....... 7.0
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' Safer Internet Programme (2009 — 2013), Available from:
http://ec.europa.eu/information_society/activities/sip/programme/index_en.htm [December 2, 2008]

' Commission of The European Communities, Proposal for a DECISION OF THE
EUROPEAN PARLIAMENT AND OF THE COUNCIL establishing a multiannual Community programme on
protecting children using the Internet and other communication technologies, Available from

http://ec.europa.eu/information_society/activities/sip/programme/index_en.htm [December 1, 2008]
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' Available from http://www.epic.org/free_speech/cda [November 3, 2008]
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* SEC. 502 OBSCENE OR HARASSING USE OF TELECOMMUNICATIONS FACILITIES
UNDER THE COMMUNICATIONS ACT OF 1934. Section 223 (47 U.S.C. 223) is amended—

(1) by striking subsection (a) and inserting in lieu thereof:

(a) Whoever-- (1) in interstate or foreign communications-- (A) ...
(B) by means of a telecommunications device knowingly--
(i) makes, creates, or solicits, and
(ii) initiates the transmission of,

any comment, request, suggestion, proposal, image, or other communication which is
obscene or indecent, knowing that the recipient of the communication is under 18 years of age, regardless of
whether the maker of such communication placed the call or initiated the communication...

N In"1997, the Supreme Court ruled 9-0 in‘Reno v. American Civil Liberties Union that CDA
was an unconstitutional-restriction on the Internet, a "unique and wholly new medium of worldwide human
communication" deserving of full First Amendment protection. Because only obscenity is regulable, the
regulations would effectively reduce the constitutionally protected material available to adults "to only what is fit
for children." The unique characteristics of Internet communications (its ready availability and ease of use) were
integral to the decision. Because it is possible to warn viewers about incipient indecent content (unlike radio,
where warnings fail to protect all potential listeners), and because alternatives exist, at least in theory, the CDA's
provisions cast a "far darker shadow over free speech which threatened to torch a larger segment of the Internet
community than [any] speech restrictions previously encountered." Available from

http://www.epic.org/free_speech/cda [November 3, 2008]
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* See Reno v. American Civil Liberties Union, 521 U.S. 844, 117 S.Ct. 2329 (1997) (holding

that the Communications Decency Act violated the First Amendment)
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* 'SEC. 231 RESTRICTION OF ACCESS BY MINORS TO MATERIALS COMMERCIALLY
DISTRIBUTED BY MEANS OF WORLD WIDE WEB THAT ARE HARMFUL TO MINORS.

"(a) REQUIREMENT TO RESTRICT ACCESS.—

"(1) PROHIBITED CONDUCT.—Whoever knowingly and with knowledge of the
character of the material, in interstate or foreign commerce by means of the World Wide Web, makes any
communication for commercial purposes that is available to any minor and that includes any material that is
harmful to minors shall be fined not more than $50,000, imprisoned not more than 6 months, or both.

"(2) INTENTIONAL VIOLATIONS.—In addition to the penalties under paragraph (1),
whoever intentionally violates such paragraph shall be subject to a fine of not more than $50,000 for each
violation. For purposes of this paragraph, each day of violation shall constitute a separate violation.

"(3) CIVIL PENALTY.—In addition to'the penalties under paragraphs (1) and (2), whoever violates paragraph (1)
shall be subject to a civil penalty of not mare than $50,000 for each violation. For purposes of this paragraph,
each day of violation shall constitute a separate violation.

N 6) MATERIAL THAT IS HARMFUL TO MINORS.—The term 'material that is harmful to
minors' means any communication, picture, image, graphic image file, article, recording, writing, or other matter
of any kind that is ob-scene or that—

(A) the average person, applying contemporary community standards, would find, taking the
material as a whole and with respect to minors, is designed to appeal to, or is designed to pander to, the prurient
interest;

(B) depicts, describes, or represents, in a manner patently offensive with respect to minors,
an actual or simulated sexual act or sexual contact, an actual or simulated normal or perverted sexual act, or a
lewd exhibition of the genitals or post-pubescent female breast; and

(C) taken as a whole, lacks serious literary, artistic, political, or scientific value for minors.
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" ACLU v. Mukasey (formerly Ashcroft v. ACLU and ACLU v. Reno Il), The Legal Challenge
to the Child Online Protection Act, Available from: http://www.epic.org/free_speech/copa/#procedural

[September 1, 2008]
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" Ibid.
" ACLU v. Mukasey (formerly Ashcroft v. ACLU and ACLU v. Reno Il), The Legal Challenge
to the Child Online Protection Act, Available from: http://www.epic.org/free_speech/copa/#news [September 1,

2008]
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* United States v. American Library Ass’n. Inc., Available from:
http://www.caselaw.lp.findlaw.com/cgi-bin/getcase.pl?court=US&navby=case&vol=000&invol=02-361
[November 29, 2008]

#' FCC Consumer Facts, Children’s Internet Protection Act, Available from:

http://www.fcc.gov/cgb/consumerfacts/cipa.html [October 23, 2008]
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* (2) HARMFUL TO MINORS.--The term *“harmful to minors'" means any picture, image,
graphic image file, or other visual depiction that--

(A) taken as a whole and with respect to minors, appeals to a prurient interest in nudity, sex,
or excretion;

(B) depicts, describes, or represents, in a patently offensive way with respect to what is
suitable for minors, an actual or simulated sexual act or sexual contact, actual or simulated normal or perverted
sexual acts, or a lewd exhibition of the genitals; and

(C) taken as a whole, lacks serious literary, artistic, political, or scientific value as to minors.
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NUREUNNINTNALAAS The Australian Communications and Media Authority (ACMA)

* FCC Order 03-188 dated July 23, 2003, adopting measures to ensure that the FCC's
implementation of the Children’s Internet Protection Act (CIPA) complies with the recent decision of the United

States Supreme Court, Available from: http://hraunfoss.fcc.gov/edocs_public/attachmatch/FCC-03-188A1.pdf
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“Electronic Frontiers Australia Inc., Internet Censorship Laws in Australia, Available from:

http://www.efa.org.au/Issues/Censor/cens1.html#curr [December 3, 2008]
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3.2.3.1 The Broadcasting Services Act 1992

The Broadcasting Services Act 1992 wp9tlszimAendinsias lan1vue
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* Part 2Classification of content
Division 1—Prohibited content and potential prohibited content
Clause 20 Prohibited content
Content other than eligible electronic publications
(1) Forthe purposes of this Schedule, content (other than content that consists of an eligible
electronic publication) is prohibited content if:
(a) the content has been classified RC or X 18+ by the Classification Board; or
(b) both:
(i)  the content has been classified R 18+ by the Classification Board; and
(i) access tothe content is not subject to a restricted access system; or
(c) all of the following conditions are satisfied:
(i) the content has been classified MA 15+ by the Classification Board;
(i) access to the content is not subject to a restricted access system;
(iii) the content does not consist of text and/or one or more still visual images;
(iv) access to the content is provided by means of a content service (other than a
news service or a current affairs service) thatis operated for profit-or as part of a profit-making enterprise;
(v)  the content service is provided on payment of a fee (whether periodical or
otherwise);
(vi): the content service is nhot an ancillary subscription television content service;
or
(d) all of the following conditions are satisfied:
(i)  the content has been classified MA 15+ by the Classification Board;
(i) access to the content is not subject to a restricted access system;
(iii) access to the content is provided by means of a mobile premium service.
Eligible electronic publications
(2)  Forthe purposes of this Schedule, content that consists of an eligible electronic
publication is prohibited content if the content has been classified RC, category 2 restricted or category 1

restricted by the Classification Board.
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\ Clause 21 Potential prohibited content

(1)

For the purposes of this Schedule, content is potential prohibited-content if:
(a) thecontent has not been classified by the Classification Board; and

(b) if the content were to be classified by the Classification Board, there is a substantial

likelihood that the content would be prohibited content.

()

However, content is not potential prohibited content if:
(a) the content consists of an eligible electronic publication; and
(b) the content has not been classified by the Classification Board; and

(c) if the content were to be classified by the Classification Board, there is no

substantial likelihood that the content would be classified RC or category 2 restricted.

3)

In determining whether particular content is potential prohibited content, it is to be

assumed that this Schedule authorized the Classification Board to classify the content.
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3.2.3.2 Classification (Publications, Films and Computer Games) Act

1995
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* Electronic Frontiers Australia Inc., Internet Censorship Laws in Australia, Available from:
http://www.efa.org.au/Issues/Censor/cens1.html#tcurr [December 3, 2008]

* CLASSIFICATION (PUBLICATIONS, FILMS AND COMPUTER GAMES) ACT 1995 - SECT 5

"film" includes a cinematograph film, a slide, video tape and video disc and any other form of
recording from which a visual image, including a computer generated image, can be produced (together with its
sound track), but does not include:

(a) a computer game; or

(b) an advertisement for a publication, a film or a computer game.
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* "computer generated image" means an image (including an image in the form of text)
produced by use of a computer on a computer monitor, television screen, liquid crystal display or similar medium
from electronically recorded data.

* Guidelines for the Classification of Films and Computer Games as amended made under
section 12 of the Classification (Publications, Films and Computer Games) Act 1995. Available from:

http://www.comlaw.gov.au/comlaw/management.nsf/lookupindexpagesbyid/IP200508205?0OpenDocument
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* Article 10 [Criteria for Deliberation of Media Materials Harmful to Juveniles]

(1) In performing the deliberation in accordance with the provisions of Article 8, the Juvenile
Protection Committee and each deliberative organ shall identify the media material in question as harmful to
juveniles, in the case where the media materials in question fall under any of the following subparagraphs:

1. Voluptuous or obscene materials which may stimulate sexual desire of juveniles;

2. Materials'which may cause violence and brutality of juveniles or incite them to commit
a crime;

3. Materials which may stimulate or beautify the exercise of all sorts of violence including
rape and the abuse of drugs;

4. Materials which are anti-social and non-ethical and that may hamper the cultivation of
fine character and civic consciousness of juveniles; and

5. Materials which are feared to affect harmfully the mental and physical health of
juveniles.

(2) In specifically applying the criteria referred to in paragraph (1), the generally accepted
ideas of society shall be based, and literary, artistic, educational, medical and scientific aspects as well as
characteristics of the media materials concerned shall be taken into account.

Necessary matters concerning the specific criteria for deliberating whether or not any media

materials are harmful to juveniles and its application shall be prescribed by the Presidential Decree.
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* Article 17 [Prohibition from Selling, etc]

(1) The media materials-harmful to juveniles shall not be sold, rented or distributed to them,
and provided to them for the purpose of viewing, listening, showing and utilizing...

** Article 20 [Restrictions on Advertisements]

(1) Signboards, stand-up signboards, posters, leaflets and others advertisements
prescribed by the Presidential Decree under the provisions of subparagraph 7 of Article 7, which are media
materials harmful to juveniles, shall be not be set up, stuck or distributed publicly at places or in ways falling
under each of the following subparagraphs:

1. Establishments other than those banned from employing juveniles or giving them
access;

2. Places through which the pubic passes; and

3. Computer communications which have no function of restricting juveniles from
gaining access to them.

(2) As media materials harmful to juveniles, advertisements referred to in the provisions of
subparagraph 7 of Article 7 which are collected, inserted, exhibited, or included in other ways in other media
materials and objects, etc. shall not be sold or leased to juveniles, or shall not be provided to them for viewing,
showing or using.

(3) Necessary matters concerning methods and places of restriction on advertisements
referred to in the provisions of paragraphs (1) and (2) of this Article and other matters related to the restrictions

on advertisement shall be prescribed by the Presidential Decree.
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* Article 50 [Penal Provisions]

Any person falling under any of the following subparagraphs shall be punished by
imprisonment with prison labor for not more than three years or by a fine not exceeding 20 million won:

(1) A person who has violated the provisions of Articles 17 (1) and 23-2 for the purpose of

making profits...
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