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CHAPTER |

INTRODUCTION

1.1 Problem Statement

Land tenure has recently emerged as the most controversial political issuein
Cambodia. Thisisduein large part to the rampant wave of Economic Land
Concession (ELC) grants that has accelerated in recent years. ASELCsare
established they enclose land that has been under informal tenureship by rural
Cambodians for years, creating landlessness and increasing rural poverty. Itis
estimated that in 2011 alone approximately twelve percent of Cambodia' s total land
areawas allocated to EL Cs and that in total the portion of Cambodia stotal arable
land area allocated to EL Cs is more than half (Tittharaand Boyle, 2012a). According
to one human rights NGO, during this year Cambodiawill run out of arable land
available for consignment (ibid.).

The most central aspect of the controversy surrounding the ELC boom in
Cambodiaisthe disruption it causes to rural people. Cambodia has enjoyed
significant economic growth for more than a decade, but it remains overwhelmingly
rural and poor. In 2008 Cambodia was still more than eighty percent rura and only a
little more than one quarter of the population had access to generator or grid
electricity (Nationa Institute of Statistics [NIS], 2008). Rural people depend on
access to land for subsistence and their livelihoods. When ELCs are established they
enclose land and deny accessto rural people. When rural people engaged in
agriculture are denied from access to land they live on and cultivate they are
essentialy cut off from their livelihoods, as they no longer have access to land for
cultivation or land for grazing their livestock (International Federation on Human
Rights [FIDH], 2011). In many cases compensation is offered, but thisis not always
the case, and even when there is compensation it israrely at fair market value
(Cambodian Human Rights Action Committee [CHRAC], 2009).

The conditions in which people are denied access to land varies from case to
case. There are numerous cases where men hired by the ELC owner or the police and



Army have forcibly enclosed land and even violently removed its occupants. One
exampleisfor anearly 800 HaELC in Kratie province that is to become a rubber
plantation. Another exampleisthe forced eviction of 105 families from land near the
village of Spean Chesin Kampong Saom province (Cambodian League for the
Promotion and Defense of Human Rights [LICADHQ] 2009).

Figure 1.1 Map depicting ELCs in Cambodia
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Figure 1.2 Map Depicting Location of Srae Ambel District.

‘ SIEM REAP
(o]

SRAE AMBEL
DISTRICT
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Development (NCDD) (2009) overlay on CIA World Fact Book Cambodia Political
Map (2012).



Figure 1.3 Map Deplctlng Location of Sugar Cane ELCs in Srae Ambel District
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The Koh Kong Sugar Company, Limited (KKS) ELC in Srae Ambel district of
Koh Kong province is representative of the trend.. KKSisone of two ELCs granted
on August 2, 2006 by the Ministry of Agriculture Forestry, and Fisheries (MAFF) to
cultivate sugar canein Koh Kong* (MAFF, 2010). Itisasubsidiary of Thailand-

! The other ELCisKoh Kong Plantation Company, Limited, which sits on a 9,400 Hectare
(Ha) plot immediately adjacent to the KK S plot and is owned by Cambodian Senator and
business tycoon Ly Yong Phat (MAFF, 2010). Based on the timing of the granting of the two




based Khon Kaen Sugar Industry Company, Limited and Thai sugar mogul Chamroon
Chinthammit is named asits owner (ibid.). The KKS ELC agreement has duration of
seventy years, encompasses approximately 9,700 Ha of land and includes a sugar mill
for producing crystallized sugar (ibid.).

The concessions became contentious almost immediately when the livelihoods
of approximately 400 families were disrupted to clear smallholder plots to make way
for the plantation (BABC 2010). Since before ? the time the concessions were
granted in August 2006 an ongoing dispute has raged between the concession owners
and the persons who previously occupied the land. Smallholder farmersin
communities neighboring the concession like Chi Khavillage in Chi Kha Leu
commune suddenly had their land confiscated, enclosed and were denied further
access to the land.

The purpose of this thesis is to examine the process of the change of land
tenure from smallholder farmers to a large-scale agro industrial plantation. In
doing so it applied the powers of exclusion conceptual framework created by
Dereck Hall, Philip Hirsch and Tania Murray Li upon the change in land tenure
and used the Koh Kong Sugar Company sugar cane plantation as a case study of
how these powers shape the process of change in land tenure. This thesis
contends that viewing the process through the powers of exclusion provides a
more thorough understanding of land tenure in Cambodia and how a

combination of forces can converge to have unintended consequences.

ELCsand the fact that Ly Y ong Phat and Chamroon Chinthammit are business partners,
many observers have been led to assert that the arrangement was designed to circumvent the
legal limit for the size of ELCs (Clean Sugar Campaign [CSC, 2012], which is 10,000 Ha.
(RCG, 2001)

% See Chapter 3. According to respondent statements bulldozers began clearing the land on
May 19, 2006. The contract between MAFF and Koh Kong Sugar Company was not

finalized until August 2, 2006 (MAFF, 2010).



1.2 Conceptual Framework

The work of Hall, Hirsch and Li regarding powers of exclusion and land
tenure in Southeast Asiawill provide the basis for the conceptual framework of this
thesis. The framework is based upon the four powers of exclusion they identify in
Powers of Exclusion: Land Dilemmas in Southeast Asia. While they admit that there
are other powers at play, they identify the powers of regulation, the market, force and
legitimation as being the most frequently used to explain disputes over land tenurein
Southeast Asia (Hall, Hirsch, Li, 2011). Power isthe central element of the concept.
Astheir work suggests, power can take many forms. For the purpose of this study
however, power isthe implicit or explicit ability to control. Hall, Hirsch and Li
identify four different powersin their framework. The results of the study revea ed
that the power of information also helps to explain the process of the changein land

tenure.

1.2.1 The Market

The market is another power that Hall, Hirsh and Li identify as a power of
exclusion. They identify the market as possessing exclusive power because, “...it
limits access through price and through the creation of incentivesto lay more
individualized claimsto land (2011: p.5).” There are other characteristics of the
market that are also important to note. The market in itself isnot a power of
exclusion but is achannel through which power is projected. It isthe decisions that
stakehol ders make about the market that projects power. Scaleis another
characteristic of the market to consider. Conditionsin the international market for
sugar ultimately led to the decision to develop sugar cane plantationsin Koh Kong
province.

A tangible embodiment of the market in the case of this study are the ELCs
themselves. Asthe Land and Housing Rights Working Group observes, poor
individuals with legitimate claims to the land they occupy are often at the mercy of
rich and powerful investors (2009). The market also acts as a power of exclusionin



that it can limit access to land through the price of the land itself, even though it isthe
actorsin the market that are the actual agency of change. Without sufficient capital to
purchase land and acquire ownership a person can be excluded from it. The market
actsin concert with other powersin amanner that Hall, Hirsch and Li assert,
“...operate together...[and]...are inextricably fused.” (2011: p. 197). Thelinkage
between the power of the market and the power of regulationisacasein point. The
most notable example of this relationship is RGC’ s policy supporting ELCs that
ultimately promotes growth in the commodity market. The Cambodian government’s
policy of exporting one million tons of rice per year by 2015 has encouraged the

steady growth of the rice market.

1.2.2 Regulation

There are numerous sources availabl e regarding regul ations that are worth
mentioning. Once again it isworth referring to Hall, Hirsch and Li for their definition
of regulation, which is defined as*“...the rules regarding access to land and the
conditions of use (2011: p. 5).” For Peluso and Vandegeest, the manner in which
states allocate land for specific purposesis aform of regulation (1995; 2001).

More closely related to this study are the laws that regulate land use in
Cambodia. The 2001 Land Law is one such law that is significant in that it defines
categories for land ownership as well as conditions and procedures for obtaining
ownership of private property. Another significant law isthe 2005 Sub-decree on
ELCs. Together these two laws are at the heart of the regulatory aspect of land
disputes in Cambodia. There are other aspects of regulation in the case study that are
worth mentioning, however. Cambodiais known to have aweak lega framework and
weak rule of law (LHWG, 2009). A manifestation of thisisthat national legal and
regulatory mechanisms have not been introduced at the local level throughout all
corners of the Kingdom (Ministry of Land Management, Urban Planning and
Construction [MLMUPC], 2011). In the absence of these mechanismsthereisin

effect aregulatory void that is open to manipulation and exploitation.



1.2.3 Force

Force, according to Hall, Hirsch and Li can be leveraged by both state and
non-state actors and includes the threat as well as the actual use of force (2011: p.5).
Force can take many forms. It can be the threat of force like intimidation or its actua
employment. There are both legal and illegal forms of force. Legal forms can come
in the form of punishment for illegal activity (Hall, Hirsch, Li, 2011). Illegal forms
range across the entire spectrum of extrgjudicial violence. In the case study several
forms of force were observed including clearing land with bulldozers, capturing
livestock, beating people with rifle butts, shooting livestock and even shooting a
person in the foot. Animportant perspective on the role of force and the relationship
between the military and the peopleis contained in Cambodia’ s 2006 Defense White
Paper. According to the document, the military hasarole in “ensuring internal
stability, security and social order in the Kingdom of Cambodia (RGC, 2006: p.22).”
Thisisimportant to consider in the context of the security forces being employed to

forcibly deny access to land because it can be interpreted as maintaining social order.

1.2.4 Legitimation

The final power of exclusion islegitimation. According to Hall, Hirsch and
Li, legitimation is the right to exclusive claims based on moral grounds (2011: p.5).
Along the same lines Peluso and V andergeest describe “ customary rights’ asthe basis
for access to land, athough they don’t go asfar asto define it as a source of power
(2001: p.762). Legitimation provides the normative basis for claiming accessto land
(Hall, Hirsch, Li 2011: p. 18). Inthe case study legitimation was a key source of
power that was projected by the villagers that took many forms. Their claim to the
land that is now at the center of the dispute has a customary basis. They also contest
the legitimacy of the EL C based on their claimsto aright to livelihood and social

justice.



1.2.5 Information

Thisthesis contends that information also acts as a power of exclusion.
Broadly speaking, information is defined as the communication of knowledge or
intelligence (Merriam Webster, 2012). Lack of information can expose stakeholders
to extreme vulnerability while access to information by other stakeholders can give
them pivotal advantage and compel them to make decisions and pursue schemes that
bring benefit. An important characteristic of information isthat it can be
manipulated. Stakeholders can control the flow of information as well as how
information is presented (Few, 2001).

Information cuts across the other powers of exclusion. Information, or the
lack of it, can manifest itself in market terms, or in terms of laws and regul ations or
the application of force. It also manifestsitself as a power of exclusion whenitis
used to access or deny access to land based on what a broad audience may perceive as
right or wrong. It is afundamental aspect of power that people, organizations and

governments devote tremendous resources toward.

1.2.6 Exclusion

Another important aspect of their work that isincorporated into thisthesisis
the definition of exclusion. The authors make an important distinction about the use
of the word when analyzing land tenure. Although the word is often presumed to
have a negative connotation, “...all land use and access requires exclusion of some
kind. Even the poorest people, farming collectively and sustainably, can not make use
of land without some assurance that other people will not seize their farms or steal
their crops (Hall, Hirsch et. Al. 2011: p.4). They assert that exclusion has no
normative attachment but is an outcome of access. They also provide key insight that
connects the four powers to their definition when they observe that exclusion “is

structured by power relations (ibid.).”
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1.2.7 Exclusion’s Double Edge

One last concept borrowed from Hall, Hirsch and Li iswhat they describe as
Exclusion’s Double Edge. According to Hall, Hirsch and Li, “Exclusion’s double
edge means that the various kinds of exclusivity that different actors want generally
bring with them not just the desired positive effects but also a series of other effects
that are much lesswelcome (ibid: p. 8).” In other words the term captures the sort of
dilemma facing decision makers when they promote land enclosure for various
purposes widely seen as acommon good, but which come along with negative
implications. In the case of this study a major theme is that the investor benefits from
the enclosure of the ELC while the surrounding villagers are made landless and

thrown into poverty.
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Figure 1.4 Conceptual Framework
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Figure 1.4 depicts the conceptual framework for this study. Key elements of
the framework are the major stakeholders and the different forms of power they
project upon each other to shape the process of change in land tenure. The power of
the market may take the form of capital or cash crops. The power of regulation takes
the form of laws and policies. The power of force can take the form of
demonstrations or shooting livestock. The power of legitimation may take the form of
claims based on customary rights or social justice and the power of information takes
the form of knowledge of the market and regulations by some stakeholders while
taking the form of information campaigns with others. The projection of the powers
of exclusion occurs at the local, national and international scales. The relative
strength of each form of power is depicted both by the size of the stakeholder’s oval
and by the thickness of the arrow that stakeholder wields against its counterpart.
These depictions reveal the imbalance of power in the process of change in land
tenure. Stakeholders aligned to support one another (Government and
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concessionaires) can create a cumulative advantage that exaggerates power
imbal ances.

The distance between stakeholdersis intended to reflect the extent to which
each stakeholder is aligned with another. Thelocal, provincial and national
governments have been presented as one stakeholder because they appear to be in
lock step and no significant tension between them was observed. The concessionaire
ova is depicted near the government oval because of the close relationship relative to
the other stakeholders during the case study. Likewise, the sameistrue of the
relationship between the villagers and the NGOs (Nee, 2009).

Implied in the diagram is exclusion’s double edge, which should be
understood from the various powers at play between various stakeholders for access
toland. Theinterpretation of the conceptua framework would be that acquisition of
the land by Koh Kong Sugar Company has had unintended consequences. Another
interpretation is that the creation of landlessness for arelative minority was the

accepted cost of devel opment.

1.2.8 Stakeholders

There are four major groups of stakeholdersin the case study, all pursuing
their own interests but more or less aligning in two factions. The first stakeholder
group is the villagers who were displaced by the sugar cane plantation. They are
aligned somewhat closely with the next group; the NGOs. Although there appears to
be mutual interest, previous studies have reveal ed some doubts among villagers
regarding the commitment and utility of the NGOs (Nee, 2009).

Within the other faction are investors and the government. The term investor
is used interchangeably with ‘ concessionaire’ or by the name of the investor’s local
subsidiary; Koh Kong Sugar Company. This stakeholder is the Thai-based sugar
conglomerate and its subsidiary activities operating in Koh Kong province. Although
thereis evidence that the ELC was brought about through cooperation with a
Cambodian senator and business tycoon who owns the adjacent Koh Kong Plantation
Company, (BABC, 2010) Koh Kong Sugar Company and its parent conglomerate was
the only business entity involved in the case study.
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The government appeared to be aligned with the concessionaire in the case
study. The deputy governor of Koh Kong province said as much to an NGO in 2009
(CHRAC, 2009). Thereis other evidence of close links between the investor and the
government. As mentioned earlier, the primary investor on the neighboring sugar
cane concession is a senator in the Cambodian government. Government policies
encourage the granting of ELCs. ELCs can bring revenue in one form or another that
benefit the government.

Even if the stakeholders can be categorized into four basic groups, thereis
significant differentiation within each group. Among the affected villagers, there are
those who accepted compensation to rel ocate and there are those who did not. For the
government there is differentiation between district, provincia and national levels, but
also differentiation between branches of government (judiciary, legidative and
executive) and between ministriesinvolved in the case study. Among NGOs, there
are different NGOs pushing different agendas that at times come into conflict with
one another. Finally, even among the concessionaires there is differentiation. Two
different concessions sit side by side, oneis part of a Thai conglomerate and the other
is part of a Cambodian conglomerate owned by Cambodian senator Yong Ly Phat.
There is also a Taiwan-based investor Ve Wong with a stake in Koh Kong Sugar
Company (Will, 2012).

1.3 Research Questions

1. How do the powers of exclusion shape changesin land tenure in the study area?

2. What have been the impacts on the stakeholders to date?

3. How significant is exclusion’s double edge in influencing relations between the
stakeholders?
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1.4 Objectives of Research

1. To understand how the powers of exclusion work to shape changes of land tenure
in the area of study.

2. To examine how the stakeholders in the case study have been impacted by the
change in land tenure.

3. Tounderstand the significance of exclusion’s double edge as it relates to primary
stakeholders in the case study.

1.5 Hypothesis

The hypothesis of this study is that the change in land tenure was brought
about by the convergence of the power of the market and the power of regulationin a
manner that gave the concessionaire a disproportionate advantage over the villagers.
In this case the concessionaire acquired the land to profit from producing sugar and
exporting it overseas. In addition to the powers of the market and regulation the
power of information was aso critical to the process of the change in land tenure.
The acquisition of the concession was aso aided by RGC policy promoting ELCs and
by a contradictory and ambiguous legal framework governing land tenure that can be

mani pul ated by parties that have special access to the government.

1.6 Research Methodology

The methodology for the study was centered upon in-depth, semi-
structured interviews with people living near the KKS plantation. The interviews
can be categorized as ethnographic research that was qualitative in nature. A
total of 21 interviews were conducted, with the focus being residents in Chi Kha

village affected by the change in land tenure.
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e Seven in-depth semi-structured interviews individually with

residents.

e Two focus groups comprising of seven and five villagers respectively

were also conducted.

e  Expertinterviews with two local government officials.

o One Government official from Ministry of Land Management, Urban

Planning and Construction (MLMUPC) via e-mail.

¢  One NGO staff member with knowledge of land tenure and the

dispute between KKS and neighboring residents.

Other interviews that ended up being of secondary significance to the
study include three people living in or near the Srae Ambel district center, a taxi
driver in the Koh Kong provincial capital, three Cambodian residents living in
Phnom Penh and an expatriate businessman with knowledge of land tenure
issues in Cambodia. Interviews were requested with the Srae Ambel district
governor and a representative of KSL Group but both of these interviews were
declined.

The interviews were augmented by participant observation and analysis
of secondary sources such as newspaper articles, NGO reports and government
documents. These secondary sources served to triangulate and contextualize
information, serving to confirm the information’s accuracy.

Before departing for the field research contacts were obtained from the legal
NGO, CLEC. The plan was to use these to facilitate research, but this did not occur
as the contacts could not be reached. Instead field research was facilitated by an
individual who provided transportation, interpretation and life support.
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1.6.1 Data Collection

Detailed notes were taken for each interview and the two focus groups.
Following each event the notes were transcribed and later used to formulate narratives
that captured the significant information related by respondents. The narratives later
served as the basis for analysis used to measure the powers of exclusion.

Outside of the village itself interviews were a so conducted in and near the
Srae Ambel district center, in the Koh Kong provincial capital and in Phnom Penh.
Expert interviews were conducted in person in Srae Ambel, Koh Kong and in Phnom
Penh. Oneinterview was conducted by e-mail.. They included a government official
with MLMUPC (viae-mail) and a member of the NGO Equitable Cambodiain
Phnom Penh who has worked extensively on the land dispute between villagersin Chi
Kha and the sugar cane plantation.

Interviews were conducted with the assistance of an interpreter. Although the
researcher is fluent in Khmer and has extensive experience working in Cambodia, the
interpreter’ s native fluency and ability to interpret on a professional level improved

the quality of data collection.

1.6.2 Stakeholder Mapping

There were four basic groups of stakeholdersin the study. These include the
villagers, the government, the concessionaire and NGOs. Even among each group of
stakeholders however, there was differentiation.  Upon arrival in the study areathe
researcher conducted stakeholder mapping to better understand these differentiations.
With the differentiations better understood, the research design and sampling was

adjusted according to the different sub-groups.

1.6.3 Data Collection and Research Instruments

Tools for data collection included stakeholder mapping and the use of

typologies to determine the changes in land tenure over time and the forces that have
shaped them. Stakeholder mapping was used to determine differentiation within the
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stakeholder groups. Typologies of land use were used to determine the legal
categories of land ownership. Theinterview questions were developed to gather the
varying perspectives from respondents in regard to the powers shaping the process of
change in land tenure in the area of study. Interviews questions were also designed so

that indicators of the powers of exclusion could be identified and anal yzed.

1.6.4 Data Treatment and Translation

During the course of each interview detailed notes were taken using pen and
paper. Oncethe interviews for each day were complete they were transcribed into the
Microsoft Word word-processing program and were eventually used to develop
narratives. The narratives were used as the primary basis of analysis for the study.

Photographs and maps in portable document format (PDF) were collected to
capture a graphic depiction of the study area. These media were then superimposed
upon one another and traced into Microsoft PowerPoint for better manipulation and
clearer comprehension of the study area’ s physical characteristics. These visua
pieces of information are intended to facilitate a more complete understanding of the

study area and its key physical characteristics.

1.6.5 Research Scope

The overall scope of the study was cut back for reasons to be discussed in
greater detail below. The geographic scope of the study was at three separate
locations in Cambodia. The primary location was the village of Chi Khain Srae
Ambel district, Koh Kong province. The secondary location was the Kingdom's
capital of Phnom Penh where an expert interview was conducted with NGO staff and
where additional information relevant to the case study was collected. The final
location was Koh Kong's provincial capital, known by the same name.
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1.6.6 Limitations

Numerous limitations were encountered during the course of field research.
Thefirst limitation encountered was the availability of NGO contacts. Despite
repeated attempts through telephone and e-mail, it was not possible to reach most
contacts gathered before setting.  This was overcome through the assistance of the
individual who provided transportation and interpretation. Another limitation
encountered was the remoteness of the study area. Even though a major highway
passes directly through the study areait is still almost a three hour drive in a sedan to
Phnom Penh in one direction and more than two hours by the same type of vehicle to
Koh Kong in the other direction. By bus the time to get to Phnom Penh or Koh Kong
would have been ailmost twice aslong. Within the study area distance would have
also been an obstacle but this was overcome through the availability of a car.

Availability of transportation and the interpreter also proved to be alimitation.
Thiswas limited to approximately one week so the number of daysin the primary
study area had to be scaled back to five days and the number of in-depth interviewsin
the primary area of study was scaled back from fifteen to eleven (including focus
groups and interviews with the village and commune chiefs). The last limitation
encountered in the primary area of study was availability of life support. Thereisno
electricity in the village and there is no guesthouse or other formal accommodations
for visitorsto stay in overnight. There were also no medical facilities.

Finally, the sensitivity of the issue was akey limitation. Thisinfluenced the
methodology of expert interviews and is also most likely the reason that key
stakeholders declined to be interviewed. The sensitivity of the issue necessitated that
interviews with local officials were constructed in a non-controversial manner led to
other key informants declining to participate in the study. Although the dispute has
been ongoing for more than six years now the concessionaire has never released a
statement explaining its position and declined to participate in the study.
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1.6.7 Significance of Research

Thisresearch is significant for two reasons. The first reason is that the sugar
cane plantation is representative of awave of ELCs that has accelerated rapidly in
Cambodia over the last several years. The ELCs have become symbolic of growing
inequality in Cambodia and embody the double edge of exclusion, as policy makers
make land use decisions in the name of economic growth that have unwelcome
consequences for ordinary people. The second reason that this research is significant
isthat the conceptual framework developed by Hall, Hirsch and Li has so far not been
fully applied to a case study in Cambodia. Applying it to awell-documented land
dispute case in Cambodia may reveal new knowledge in land tenure and devel opment
in Cambodiathat could assist policymakers in analysis before making important
policy decisions related to land use. With the recent suspension on the granting of
further ELCsis proof that there is significant attention from the most senior political

leaders in the Kingdom.

1.6.8 Ethical Issues

There are currently no tangible risks to the respondents in the case study,
however to guarantee the protection of their interests and personal safety certain
preventative measures were applied during field research. First, verbal consent was
obtained from all respondents before they were interviewed. Second, to the extent
possible the identity of all respondents was withheld to protect them from reprisal in
the event that their comments were controversial. 1n no way would it be acceptable

for the study to result in some form of harm to any of the participants.



CHAPTER II

LITERATURE REVIEW

The case study of the process of change in land tenure in Koh Kong province
involves a complex interaction of many factors. It involves the powers of exclusion:
regulation, the market, force, legitimation and information. It also involves different
scales as forces at the local, national and international levels influence the process of
changein land tenure. Key features of the dispute can also be traced to Cambodia’'s
history.

Thisreview examined existing literature available covering al relevant factors
involved in the case study. It examined literature regarding key concepts related to
the case study as well as relevant policies, laws and procedures Through the review
gaps in knowledge emerged which allowed the focus of the study to be more
completely refined.

2.1 Development

Development is a central concept to the case study. It isthe primary objective
of RGC’s policy to promote ELCs. Development is avery broad term with many
interpretations and perspectives. One interpretation of development from Nineteenth
Century Europeisthat it isthe improvement of human kind (McMichael, 2004: p.
25). The current discourse on development is often traced back to U.S. President
Harry Truman’s 1949 inaugura speech, in which he pledged the technical knowledge
and resources of the United States toward growth in underdevel oped areas (Rist,
2002: p. 70). Inthis context economic growth and technology are closdly linked to
development.

There are other notions of development however. In 1990 the United Nations
popularized the notion of human devel opment when it introduced the Human
Development Report. The report formalized the idea that development is more than
just GDP growth and accumulating capital, but also encompasses enlarging people's
choices and providing access needed for an reasonable standard of living (United
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Nations [UN], 1990: p. 1). From this perspective development became more widely
viewed in socia terms such as conditions of health and education. From asimilar
perspective Mahbub ul Hag claims that the purpose of development “...isto create an
enabling environment for people to enjoy long, health and creative lives (1995: p.
14).” Amartya Sen elaborates on this concept, describing it asinvolving, “...both the
processes that allow freedom of actions and decisions, and the actual opportunities
that people have, given their personal and social circumstances (Sen, 1999).”
Development is an especially significant notion for Cambodia. Cambodia has
aparticularly large international community present on the pretext of development
and enjoys an unusually large amount of development assistance from foreign donors.
Since the transition from conflict and upheaval to peace and stability devel opment
assistance has made a substantial impact on the condition of Cambodian society. As

noted earlier, it is also amajor policy objective for the Cambodian Government.

2.2 Land Tenure

Land tenure is another key concept of the case study. According to the United
Nations Food and Agricultural Organization (FAQO) land tenureis, “...the
relationship, whether legally or customarily defined, among people, as individuals or
groups, with respect to land...(FAO, 2002).” From this definition it is understood
that the term is not synonymous with outright legal ownership. In many cases persons
may occupy the land without legal ownership. Thisis certainly the case in Cambodia,
where past upheaval and an underdevel oped legal framework for land ownership have
combined to create a situation where a large segment of society occupies land to
which it hasno legal claim. With the rapid growth of ELCs recently this has become
asignificant source of friction.

Rural land tenure in mainland Southeast Asia® has historically consisted of
two basic forms. The original form is smallholder family plots producing staple crops

(Hayami, 2001). With European colonization the second form of rural land tenure

% This term describes the Indochina landmass that comprises the modern states of Cambodia,
Laos, Myanmar, Thailand and Vietnam. Other terms that are commonly used to describe the
region are peninsular Southeast Asia and the continental zone (Hayami, 2001).
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was introduced, aslarge tracts of forest and delta were converted into plantations for
the production of cash crops that were needed to fuel economiesin Europe (ibid.).
Cambodia’ s experience is consistent with this trend as evidenced by the customary
form of agriculture that still existstoday, as well as the introduction of plantations for
the production of rubber and other essential commaodities during the period of French
colonialism (Hall, Hirsch and Li, 2011). Inavery rea sense the land dispute at the
heart of the case study represents a clash of these two forms of tenureship.

Each of the two most common forms of tenureship in Southeast Asia have
their respective advantages and disadvantages. The key advantages of smallholder
tenureship are that they are more productive per hectare of land cultivated and
historically they have been responsible for the cultivation of previously unused land
(ibid.: p. 190). The advantages of the plantation form of tenureship are primarily
linked to the access to capital and access to market that is common among large-scale
agricultural enterprises (ibid.: p. 185). Meanwhile, the disadvantages of the
plantation form of tenureship include the inefficient replacement of labor with capital,
agricultural production that is not as intensive as the smallholder system and the
effects to the soil and environment caused by mono-cropping and the use of chemical
fertilizers and pesticides (Hayami, 2001: p. 189). Lastly, isthe socia tension
created by the intersection of the two forms of land tenure.

2.2.1 Informal Tenureship

Informal land tenureship rights lack legal recognition or protection. Most
often it is based on custom. Customary tenureship of land is essentia to
understanding the conceptual nuances of the case study.  Until recently customary
tenureship has represented the most widely recognized basis for land tenure in rural
Cambodia (Hall, Hirsch and Li, 2011). A lega framework for rural land ownership
evolved over time, but it was never implemented in a manner that significantly altered
the nature of how rural Cambodians (the overwhelming majority of the population)
(ibid.) cultivate or otherwise develop land on an exclusive basis. However, this
tradition is coming under pressure from a newly erected legal framework that is

weakly enforced and strongly favors large-scale economic land concessions.
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Customary tenureship provides a normative basis for informal property rights.
It isawidely accepted custom among poor peoplein rural areas worldwide and its
legitimacy is strengthened by the duration and level of intensity of the tenancy
(UNEP, 2007: p. 7). Conflict is possible when the government claims State
ownership of customarily occupied land and grants it to an investor without including

customary tenants in the granting process (ibid.).

2.2.2 Land Grabbing and Forced Evictions

Land acquisition, or “land grabbing” as its critics refer to it, isagrowing
global trend that has rapidly expanded in recent years, especialy in Asia, Africaand
Latin America (Cotula, 2012). Despite its recent emergence as atopic of controversy

the practiceis not new. The term “land grabbing™

was first coined by Karl Marx in
the Nineteenth Century to describe the first step in a process that creates large-scale
agro-industrial production (White, et al., 2012). One definition of land grabbing is
that it is”“...thelarge scale acquisition of land or land-related rights or resources by
corporate (business, non-profit or public) entities (ibid.: p. 619). Thisdefinition only
considers one aspect, however. Other important aspects of land grabbing include its
incentives and its effects.

The incentives for land grabbing are varied but most directly relate to market
forces. Oneincentiveisto profit from producing commodities. In 2008 global food
prices quickly increased. Although prices declined afterward, by 2011 they had
returned to 2011 prices (Cotula, 2011). Moreover, the forecast for future food prices
isthat they will escalate as estimates predict the rate of food production will have to
be nearly double the rate of global population growth (ibid.). Another incentive for
land grabbing isthe value of the land itself. Many investors purchase land in whole
or in part speculating that its value will rise. Asland is acquired due to speculation
over itsfuture value it is enclosed and may or may not be used (ibid.). Government

policy also acts as an incentive, as governments that are recipients of investment in

4 Theorigin of theterm reveals a great deal about the political orientation of those individuals
and organizations that make it a central piece of their vernacular.
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land encourage the activity to promote development. Large-scale agro-industrial
devel opments are seen to create jobs in rural areas and generate revenue for the
government (MAFF, 2010).

The effects of land grabbing depend on the stakeholder. Acquisition of large
pieces of rura land offers the prospect of substantial returns for investors through
production of key commaoditiesin aperiod of rising food prices and through the
appreciation in the value of the land itself (Cotula, 2011). Host nation governments
benefit from the economic growth and revenue that large agricultural products
generate. Rural people on the other hand face losing a great deal in land grabbing
cases. Theland that isacquired for large agricultural productsis normally state-
owned land either accessed or occupied through customary rights (Cotula, 2012: p.
669). When thisland is enclosed the people are deprived of accessto it and often
even face forcible eviction. This process leads to landlessness and severe poverty in
areas where land grabbing has occurred (White, et a., 2012).

Thereisagreat dea of literature available regarding forced evictionsin
Cambodia. Nationwideit is estimated that since 2003 more than 400,000 people have
been affected by land disputes due to the granting of ELCs (Vrieze and Naren, 2012).
Thereis even some literature available about forced evictions related to the case
study. The acquisition of land for devel opment into a sugar cane plantation has been
mentioned in several NGO reports (Meas, 2009; BABC, 2010; CHRAC, 2009). A
key element of this acquisition is the forcible exclusion of the lands previous tenants.
During the case study it became clear that most of the claimants were denied access to
land rather than being outright forcibly moved from it. Nonetheless, denia of access
can be as devastating as eviction itself.

2.3 Typology of Land Tenure

The most important document for understanding the different types of land
tenure in Cambodiaisthe 2001 Land Law. Thelaw entitles, “...Cambodian citizens,
public territorial collectives, public institutions, Cambodian communities or

associations, public enterprises, Cambodian civil or commercial enterprises and any
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Cambodian organization which isrecognized as alegal entity.” (RGC, 2001: Article
8)

There are different types of ownership outlined in the law. Ownership of
property can be categorized into various groups. Thereis State ownership, thereis
collective ownership and there is private ownership. In order to claim legal
ownership an entity must be owned at least 51 percent by a Cambodian stakeholder.
Within State ownership there is State public land and State private land
(Nabangchang-Srisawalak, 2006). State public land constitutes all territory that is
for public good. Thisincludes such types of land as public forests, ports, roads and
railways, and royal property. According to the law, State private land is basically
unused land. Unlessthe land has been formally titled to another party, it remains
property of the State (ibid.). This makes unused land available for sale or
consignment. A key controversy surrounding State private property is that even
though it is classified as unused by the State, in many cases the land isinformally
being used. The manner in which the State categorizes the land may not be its actual
condition (Vandergeest and Peluso 1995). Thisis akey issue behind the process of
changein land tenure in Srae Ambel.

There is collective ownership. One form of collective ownership is by
monasteries. The conditions for this form of ownership are very restrictive and land
in thisform cannot easily be commoditized (RGC, 2001). Thereisalso aprovision
for collective ownership by indigenous groups. These are defined as“...a group of
people that residesin the territory of the Kingdom of Cambodia whose members
manifest ethnic, social and economic unity and who practice atraditional lifestyle,
and who cultivate the land in their possession according to customary rules of
collective use (ibid.).”

Finally thereis private ownership. The conditions for private ownership seem
straightforward. Only Cambodian citizens can own private property. All Cambodian
citizens are entitled to privately own property unless State interests supersede them.
There are provisions for individual ownership, co-ownership and collective private
ownership. Itisunclear to what extent the original tenants exercised ownership

before the sugar cane plantation. Thiswill be an important issue in field research.
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2.4 Policy

The RGC has adeliberate policy to promote the granting of ELCs. This
policy supports the objectives of 1) promotion of the agricultural industry and capital
mobilization; 2) job creation in rural areas; 3) infrastructure devel opment; 4) export
promotion (especially of rice and rubber); 5) environmental protection and 6)
technology transfer (Sakun, 2011).

The policy is controversial because it creates a zero-sum situation in many
cases where broader economic growth is pursued at the expense of some rural people
who are excluded from land that they have lived on or cultivated, in some cases for
almost thirty years. Although this policy may lead to broader economic growth
through the promotion of agro-industry it is difficult to measure its benefit to the
Cambodian public overall.

For some causing landlessness among Cambodia’ s rural peopleis an
acceptable cost of policy implementation if it will lead to the benefit of broader
segments of the population. One government official interviewed regarding the land
dispute between villagersin Chi Kha Leu commune and the Koh Kong Sugar
Company emphasized the priority that development holds and how it trumps 100
families keeping their land (CHRAC, 2009).

Another policy with clear implications on the case study is the Prime
Minister’s land titling plan that began implementation in July 2012. Although some
important details of the policy have not been publicized, the overal objective of the
policy isto measure and title up to 1.2 million Ha of land for 350,000 families across
the Kingdom that are involved in aland dispute with an ELC (Tittharaand Boyle,
2012b).



2.5 Law

The supreme law of the Kingdom of Cambodiaisits Constitution. The
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Constitution was enacted in September 1993 and officially proclaimed in March 2008

(RGC, 2008). The constitution is significant not only because al other laws must
conform to it, but also because it contains articles that specifically address land
ownership and ultimately touch upon land tenure.

Article 35 is significant because it guarantees that the government will
properly handle the requests of the Cambodian people (ibid.). Asfollowing
subsections will show, there are numerous reports from villagers related to the case
study that requests using government processes most often go unanswered.

Article 39 is significant because it provides the right to compensation for
Cambodian citizens who have suffered damages at the expense of the State (ibid.).
Thisis significant to the study because NGOs allege that security forces were
involved in forcing the eviction of villagers who are at the center of the study
(CHRAC, 2009).

Article 44 is extremely important because it provides the right for individual
property ownership and also because that it stipulates that only in the case of public
interest will property be expropriated. Moreover, the article states that in case of

expropriation of property the owner is entitled to “fair and just compensation (RGC,

2008).” In the case study and in NGO reports there are many claims in which people

were denied access to their land by the company and were only compensated after the

fact if at all. Moreover, many of those who lost their land and were compensated
were given compensation that is well below what would be considered fair market

value.
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2.5.1 Land Law

The 2001 Land Law has already been mentioned and cited in previous
sections of this chapter. The purpose of the law isto protect the rights of ownership
to property and to define the various types of ownership possible under the law. It
also codifies processes for obtaining ownership and processes for resolving disputes
over ownership of immovable property.

Article 30 of the law is significant to the case study because it provides the
right for people to request atitle of ownership for land that they possessed for five or
more years before enactment of the law (RGC, 2001). This has become a key point of
contention, as parties who have lost their land to ELCs assert legal claim to their land
based on this article while their opponents counter that thereisno legal guarantee to
secure tenure (LHWG, 2009).

Article 35 is significant because it stipulates that only “competent authorities”
are authorized to forcibly evict people from their land when they lack the legal
documentation to justify their tenure (RGC, 2001). Thisis another contentious issue
related to land tenure in Cambodia because it is often the police and the Army that
provide the coercive means to enforce evictions (LHWG 2009; BABC 2010; CHRAC
2009). From awestern perspective the notion of the security forces employing
coercion and violence upon their own people appears nothing less than reprehensible,
yet it is sanctioned by the land law in cases where occupants lack full legal claim.
Moreover, whereas the military in the West is seen as principally involved with
defending against external threats, a primary function of the Royal Cambodian Armed
Forces (RCAF) isto maintain internal security and social order (RGC, 2006). Inthe
case of forced evictionsit can be argued that the military, along with the police
represent a competent authority for enforcement of evictions.

Article 40 isimportant because it makes alegal distinction between possession
and ownership. Anindividua may have atitle of possession but this does not equal
outright ownership and reveals alegal paradox that has strong implications for the
case study. During field research it was discovered that villagers had neither legal



29

title of possession or legal title of ownership. Their claims were based on custom,
right to livelihood and social justice. The lack of alegal title to ownership created a
channel through which the concession could appropriate their land.

In all, the 2001 Land Law provides the legal framework for ownership of land
in Cambodia and ultimately the legal power for land tenure, but it has been criticized
as imperfect and its implementation weak (LHWG, 2009). Nonetheless, itisan
essential element of land tenure in Cambodia and it overshadowed many aspects of
the case study.

2.5.2 Sub-Decree on Economic Land Concessions

Another essential element of the legal framework related to the case study is
the 2005 Sub-Decree on Economic Land Concessions. The purpose of the document
isto provide guidelines and procedures for the granting of ELCs. The document
definesELCsas, “...amechanism to grant private state land through a specific
economic land concession contract to a concessionaire to use for agricultura and
industrial-agricultural exploitation (RGC, 2005).” Not only does the sub-decree
define the nature of an ELC, but it also specifies the conditions in which ELCs are
granted and the processes through which an ELC can be established.

Another significant question at the heart of the case study is whether or not the
process detailed in the sub-decree on EL Cs was followed properly. NGOs working
on behalf of villagers who were excluded from their land assert that the process was

not properly followed and that the ELC isthereforeillegal.

2.6 Processes

There are severa processes that are important to the case study. These
processes involve land tenure in general, but more specificaly involve legal tenure of
land and resolution of disputesinvolving land. One main grouping of processes
important to the study is the acquisition of legal tenureto land. For the purposes of
the study this can occur either through ownership or through consignment. The Land
Law codifies the processes for both ownership and concessions (2001). ELCs do not
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constitute legal ownership but they do constitute legal tenure of land for extremely
long periods. The 2005 sub-decree on land concessions provides further guidance
regarding the awarding of ELCs (2005). Ownership takes many forms, but in this
case the most relevant form is private ownership. Interms of ownership there are
some important nuances that are worth mentioning. Any Khmer citizen has the right
to own land. Thelaw providesfor citizens who have been in possession (what the
study categorizes as exclusive access) for five or more years previous to the
enactment of the law the right to request title to ownership. However, the law clearly
distinguishes between possession and outright ownership (RGC, 2001). Thisisa
significant aspect of the recent wave of land disputes and is an important element of
the study. A central aspect of the study that is not clear isthelega standing of the
dispossessed.

There are two official processes for resolving land disputes. These include
submitting complaints through the Cadastral Commission or through the National
Authority of Land Dispute Resolution (NALDR). The Cadastral Commission falls
under the Ministry of Land Management, Urban Planning and Construction
(MLMUPC) and has the mandate to resolve disputes over untitled land (RGC, 2002).
It maintains a presence down to the district level and has resolved more than 2,100
disputes since April 2003 (MLMUPC, 2011). In 2010 it received 48 complaints. The
NALDR was created in 2006 is intended to disputes that are beyond the realm of the
Cadastral Commission or the courts (AsiaNGO Coalition [ANGOC], 2010). Thetwo
processes have had varying degrees of success. Still, there are other processes. These
include the court system, appealsto the National Assembly and to the King (NGO
Forum, 2010).

Another key process relevant to the case study is the process of Systematic
Land Registration (SLR). This processis aso under the stewardship of MLMUPC
and has the objective of formalizing legal ownership for millions of Cambodia’'s
mostly rural informal landholders (MLMUPC, 2011). By 2010 SLR had already
registered 2.2 million parcels of land with the cadastral commission. Unfortunately
Koh Kong is one of eight provinces in Cambodiathat has not yet seen the
implementation of SLR (ibid.). Thereisaso ameans for minor land dispute
resolution within the SLR process. In some cases there may be multiple claimants to
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apiece of untitled land that isto be registered. If the dispute between claimants can
be resolved on the local level then the registration moves forward. If not, the caseis
referred to the district cadastral commission.

2.7 Literature Gaps

A significant body of work exists on both land use in Southeast Asia as well as
on the controversy surrounding the two sugar plantationsin Koh Kong province, but
thereisagap when it comes to looking at the plantations through the framework of
the processes of change in land tenure. Hall, Hirsch and Li touch on the topic of land
use in Cambodia but devote virtualy all of their work to case studies el sewhere
throughout Southeast Asia (Hall, Hirsch et al. 2011). Peluso has carried out extensive
work on land issuesin Southeast Asia, but mostly as it pertains to forests in Thailand
and Indonesia (Vandergeest and Peluso 2001). Nee touches on the Koh Kong sugar
cane plantations in hiswork but provides little analysis on them and none through the
framework of land tenure. Neef (2012) comes closest to the topic in his paper about
ELCs and Social Land Concessions (SLCs) in Kratie province, but the location is not
the same, thereis an element of rights for indigenous people in his paper that is not a
factor in the case study, and a major theme of his paper is discursive strategies that
justify land grabbing rather than powers of exclusion that shape the process of change
in land tenure.

The existing work dealing specifically with the sugar cane plantations also has
little to do with the analysis of changesin land tenure. BABC (2010) released a
report on the two sugar cane plantations in 2010, but it is basically a human rights
report that fails to address land usein any analytical framework. In similar fashion
LHWG released areport (LHWG 2009) that addresses EL Cs within the framework of
human rights, but it does not address the sugar cane plantations specifically. This
case study offersthe issue of ELCs from a different perspective. While human rights
and rule of law are essentia in understanding the issue overal, it is aso worth
examining the processes through which changes in land tenure occur. The processes
seem to be taken for granted, but by viewing them through the powers of exclusion
the complexitiesin power relations are revealed. Thisis not only useful for the case



study, but is also useful for understanding the broader issue of ELCs and land
grabbing.
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CHAPTER Il

STUDY AREA PROFILE

This chapter provides an overview of the study area and key characteristics of
land tenure there. It isdivided into two sections. The chapter begins with a
chronology of events directly related to the land dispute. It considers the study area’s
physical characteristics aswell as statistics about its people, differentiation among
stakeholders and the economy. It also considers historic events that have influenced
the case study specifically and land tenureship in Cambodia more generally. The
second section goes on to overview specific issues regarding land tenure in the study
arerelevant to the case, including the existence of aland market, the disputed area

private title ownership and the process of compensation for expropriated land.

3.1 Background

The following section is provided to establish a baseline of information
needed to fully comprehend the case study. This section considers several aspects of
the case study including a chronology of events significant to the case study, a
description of the physical characteristics of the primary study area, the study areas
demographic data, an overview of itsinfrastructure, its economy, the influence of

Cambodia' s recent history and differentiation among stakeholders in the study.

3.1.1 Chronology

There are a series of key events that have helped to shape the case study and
are useful to examine. Some are historical such as the collapse of the Khmer Rouge
Regime in 1979, others are enactment of laws and the implementation of policies.

Still others are events and incidents in Chi Kha Leu Commune that are directly related

to the dispute.
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January 7, 1979: Phnom Penh was liberated by the Kampuchea United Front
Nationa Salvation (FUNSK) and the People’s Army of Viet Nam (PAVN), which
symbolized the fall of the Khmer Rouge regime. Thefall of the Khmer Rouge regime
was akey event because in the aftermath of the abolition of private ownership of land
it freed millions of peopleto restart their lives wherever possible (Slocomb, 2003).
Many tried to return home to reunite with their families, but many others settled

wherever possible (see Section 3.1.5 of this chapter).

Late 1980°: In 1980 the People’s Republic of Kampuchea (PRK) government
implements the family economy policy, which allocates |and for private use to achieve
the goal of raising agricultural production. The privately used land remained the
property of the state and could be returned to state possession if needed (Slocomb,
2003).

September 21, 1993: The National Assembly of the Kingdom of Cambodia enacted
anew constitution. The new constitution guarantees the right of private ownership of
land (RGC, 2008).

September 30, 2001: On this date the Kingdom enacted the Land Law, codifying the
right to private ownership of land, guaranteeing the right to apply for private
ownership if acitizen can prove they occupied the land continuously for at least five
years before the enactment of the law and stipulating that in case of deprivation of
ownership, the deprived will be compensated at fair market value before the
deprivation is allowed to proceed (RGC, 2001).

December 27, 2005: In 2005 the RGC issued the sub-decree on ELCs. The
document outlined the criteriafor awarding an EL C and detailed the process for
applying for one (RGC, 2005).

® According to the reference the source document promoting the family economy was
undated. The author estimatesit was drafted in late 1980 (Slocomb, 2003).
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March 16, 2006: MAFF issued aletter requesting a 15,000 Ha EL C for the Koh
Kong Sugar Co. to the Council of Ministers for the cultivation of sugar cane and other

crops and the construction of a processing factory (MAFF, 2010c).

March 20, 2006: The Council of Ministersissued aletter approving in principle to
transfer 10,000 Ha of land for 90 yearsin Srae Ambel district to the Koh Kong Sugar
Company for investment in a sugar cane plantation and the construction of a

processing plant (ibid.).

May 19, 2006: Bulldozers hired by Koh Kong Sugar Company appeared near Chi
Khavillage and began clearing land that had been under the tenure of local
smallholder farmers. This action occurred approximately ten weeks before the
contract between MAFF and Koh Kong Sugar Company was officially signed
(Respondent 18, 06 Jul 2012; Chhay, 2012a).

August 2, 2006: MAFF officially signed the contract with Koh Kong Sugar
Company granting the EL C to cultivate a sugar cane plantation and to build a sugar
refinery (MAFF, 2010c).

March 2007: 150 villagers from Chi Kha Leu commune travel to Phnom Penh to
deliver acomplaint to the Prime Minister (CHRAC, 2009).

2007 (date unknown): A complaint was filed with the Koh Kong provincial court on
behalf of villagers against the Koh Kong Sugar Company. The complaint asserted
that the concession was illegal because the total land area of Koh Kong Plantation
Company and Koh Kong Sugar Company exceeded the 10,000 Ha limit stipulated in
the 2001 Land Law, the companies did not follow the process for acquisition of an
EL C described in the 2005 Sub-decree on ELCs, no social or environmental impact
assessment was ever conducted and the villagers were not compensated at fair market

value for the seizure of their land in advance.
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January 6, 2010: Lawyersfrom the NGO Community Legal Education Center
(CLEC) filed acomplaint with Thailand’s NHRC against Khon Kaen Sugar Industry
Public Company Limited (KSL) alleging that its subsidiaries in Cambodia had
violated Cambodian law and international standards in human rightsin their
acquisition of the ELC in Srae Ambel district (NHRC, 2012).

May 7, 2012: Prime Minister Hun Sen ordered a moratorium on the granting of
additional ELCs and called for areview of all ELCsto ensure they are in compliance
with their contracts (Di Certo and Meas, 2012).

May 13, 2012: Demonstratorsin Chi Kha Leu commune blocked National Highway
48 for 24 hoursto protest government inaction in resolving the dispute with Koh
Kong Sugar Company (Chhay, 2012b).

July 1, 2012: The Prime Minister introduced a new land titling plan where up to
350,000 rural families will beissued titles to land totaling 1.2 million Ha. The planis
intended specifically to assist families who are involved in land disputes with ELCs
(Vong, 2012).

July 25, 2012: Thailand’s NHRC ruled that it has the mandate to investigate KSL
Group and its Cambodia subsidiaries for violating international human rights
standards and the Thai state’'s obligation to protecting human rights both domestically
and abroad. NHCR designated its Sub-committee on Civil and Political Rights
(SCPR) to conduct the investigation (NHRC, 2012).
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3.1.2 Chi Kha Village

The primary area of study for the field research was the village of Chi Kha and
itsimmediate surroundings in Chi Kha Leu commune, Srae Ambel district. Chi Kha
villageis one of four villagesin Chi Kha Leu commune®. Asdepicted in Figure 3.1
the village sits along National Highway 48 near the southern boundary of the Koh
Kong Sugar Company ELC.

Figure 3.1 Overlay of the Study Area

"KOH KONG SUGAR
COMPANY LIMITED
ECONOMIC LAND
CONCESSION

CHI KHA VILLAGE

Source: Prepared by overlaying a map made by LICHADO (2010) onto Google
Earth satellite imagery (2007).

Asshown in Figure, 3.2 Chi Khavillage more or less forms an elongated T-
shape, with the longer axis running from east to west and straddling National
Highway 48, while a shorter axis runs perpendicular from the highway to the south

for about 500 meters until ending at the entrance to the village pagoda. This shorter

® The commune (or Sangkhat in cities) is the lowest level of formal government in

Cambodia’ s administrative hierarchy. Commune councils are elected once every five years to
five-year terms. Villages have village chiefs but thistier is not considered aformal level of
government. Above the commune isthe district and above the digtrict isthe province, which
is the second highest tier of government in Cambodia after the national government (NCDD,
2009).
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axis constitutes the village center and islocated on the opposite side of the highway

from where the sugar cane plantation and disputed land is located.

Figure 3.2 Chi Kha Village.

AT /
e ., ,-'/
/ -

-/ Poirl"ngs otl'-.llnterest G

House Plots.........cocccvivninniiinnnnnnnnnn

> (O Primary S_chdpl .
T T e [ /. ® Village ${me -._\_\.."_/___,/
A —— ® GDIEnglish School
High\ivay .......................................... @ Pagoda 500 Meters
Laterite Road..........coocvuiniiniiiniinnnn ® Middle School
Other Road..........coovvvevirnniinnnnnnnnninnn ®

Cellular Phone Tower

Source: Developed from Google Earth Imagery (2007).

Figure 3.2 captures amore detailed view of the village. In addition to the
pagoda at the end of the main road there are houses lining both sides. The only true
store in town sits along the side of the main road in the village center. One lot down
is another house with a small food stand with tables and chairs sitting in front. Thisis
near where the village primary school and the English language school run by the
NGO Grassroots Development Institute (GDI) are located.

A narrow and at the time of the study saturated mud track hooks around the
east side of the pagoda and runs to the south for some distance, where there are afew
more modest houses. Approximately 50 meters before reaching the pagoda an
improved laterite road sweeps |eft before then veering to the south. There are no
houses along this road but there is a cell phone tower approximately 35 meterstall on
the left side of the road just outside the village before the road begins to sweep to the
south. Along the outer edge of the road are severa wet rice paddy fields. Thereis
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another track on the other side of the village that angles off to the southwest that
descends a slope leading to more wet rice paddies below.

Back along Highway 48 the rest of the village stretches aong both sides of the
highway for several kilometers. There are many houses but they are not as densely
concentrated like in the village center. Notable structures include the secondary
school located on the south side of the highway about 2 km east of the heart of the
village, the commune police post located 2 km further down the highway to the east
and afew more kilometers further to the east is alaterite road in good condition
leading north from the highway to the entrance of the plantation. Conspicuously, a
freshly built Gendarmerie post stands at the intersection of the highway and the road
leading to the plantation. Traveling in the opposite direction from the village center
stands the commune hall approximately 1.5 km west of the main village, along the
north side of theroad. It stands out for being constructed mostly of concretein a
traditional Khmer style. Other than its stylized design however, it isfairly modest,
consisting of alarge pavilion-like space in the middle of the structure flanked on
either side by two small offices.

3.1.3 Demographic Data

According to the village chief Chi Kha has 236 families and atotal population
of 774 people (Respondent 8, 19 June 2012). Most of the families have lived there
for 30 years or more and there islittle in terms of migration in or out of the village.
Although there is no other demographic data about the village itself, there is a 2009
report by the National Committee for Sub-National Democratic Devel opment
(NCDD) that contains demographic data on Chi Kha Leu commune. In the absence
of any detailed data on the village itself commune demographic datais the most
representative demographic information available on Chi Khavillage, especially
considering that it represents twenty percent of the commune' s total popul ation.

The population of Chi Kha Leu commune is approximately 3,900 (Respondent
3, 18 Jun 2012), up moderately from the population of 3,723 people recorded in 2008
(NCDD, 2009). The population is overwhelmingly Khmer, but there has been a
steady growth of Cham families moving into the region since 2003. There arealso a
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small number of Vietnamese. 1n 2006 there were only 288 Cham in the entire district
of Srae Ambel. By 2008 the number had almost doubled to more than 500 (ibid.). As
of 2012, in hisdistrict alone the Chi Kha Leu commune chief claims that
approximately ten percent of the population is Cham (Respondent 3, 18 Jun 2009).

There are several indictors that point to pervasive poverty and lack of human
development in the commune. One such indicator is the material used to roof the
houses of villagers. The most inexpensive roofing material and the material
suggesting the greatest level of poverty isthatched roof. This material accounted for
more than 21 percent of roofing on houses in the commune in 2008. The magjority of
houses however, were roofed with zinc/fabro panels, indicating a modestly higher
economic status. Tile roofsindicate an even higher economic status. Only about a
half of one percent of all housesin Chi Kha Leu commune were observed to have
tiled roofs. There were no villasin the commune in 2008 according to the report
meaning that at the time there were no moderately well off familiesliving in the
commune (NCDD, 2009).

Another indicator that is closaly linked to poverty and is directly linked to
human development is the commune' s literacy rate. 1n 2008 more than 41 percent of
the commune’ s popul ation was reported as totally illiterate. Between genders the rate
of illiteracy was higher among femal es than males with women accounting for
approximately 60 percent of illiterates. The report also revealed differentiation
among age groups. Among the 15-24 year old age bracket theilliteracy rate was
reported to be 37.6 percent. The next highest age bracket was peopl e between the
ages of 25 and 45 and was reported to be 41.2 percent. The highest rate of illiteracy
however was among the highest age bracket, with more than half of all people
between the ages of 46 and 60 considered as illiterate (ibid.).

A final category of demographic datathat reflects the current condition of the
people of Chi KhaLeu communeistheir health. Thereis no health clinic in Chi Kha
Leu commune. The nearest clinic is 20 kilometers away in Bung Priev commune
(NCDD 2009; Google Earth 2007). Medical careis so scarcein Chi KhaLeu that in
2008 more than 95 percent of al child births were performed with only the assistance
of atraditional birth assistant (TBA), somebody who is normally awoman with
rudimentary training in assisting child births. Moreover, more than 85 percent of the
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commune' s population lacked access to safe drinking water and in 2008 there was
only one latrine for every 169 people in the commune (ibid.).

The indicatorsin the report reflect alow level of human development among
the people of Chi KhaLeu. They reflect that as of 2008 the people were poor, lacked
education and were exposed to numerous health threats. From what was observed

during field research the situation in Chi Khavillage remains the same.

3.1.4 Infrastructure

Other than National Highway 48, infrastructure of all typesis severely
underdeveloped in Chi Khavillage. There arethree schoolsin thevillage. Oneisa
public primary school, oneis a public secondary school and oneis an English
language school operated by the NGO GDI. Thereisno medical clinic. If aresident
of the village requires medical treatment the nearest treatment available is at the clinic
in Bung Priev located 18 km to the East. Thereis no running water and no electricity
from the national power grid. According to the NCDD report only one tenth of one
percent of households in Chi Kha Leu commune have access to generator electricity.
In 2008 nearly 85 percent of Chi Kha Leu residents relied on batteries for electricity
(ibid.), normally car batteries daisy-chained together to provide enough electricity for
fluorescent lights and atelevision.

Access to running water is almost equally as scarce. 1n 2008 only 1.3 percent
of Chi Kha Leu residents had access to piped water. Access to water primarily came
through wells, rivers lakes and streams. In 2008 there was only one well capable of
pumping water year round for every 60 people in the commune and only two pondsin
the commune that contained water throughout the year (ibid.).

During field research two other notabl e pieces of infrastructure were observed;
the commune hall and a cell phone tower (see Section 3.1.1). Other than that there
was nothing. According to the report infrastructure was severely underdeveloped in
2008. Based on first-hand observation it is safe to say that this remains the case.



42

3.1.5 Economy

Cambodia provides a unique example of land tenure because of the upheaval
caused by more than thirty years of conflict and civil war. Modern Cambodia has
made an impressive transition from a post-conflict society engrossed in recovery and
reconstruction to a stable country with a steadily expanding economy. Thisisall the
more impressive considering that Cambodia s limited infrastructure that translates
into higher costs for energy and transportation.

Cambodia s economic growth has been led chiefly by the garment and tourism
sectors. Over the last fifteen or so years the two industries have propelled economic
growth in Cambodia. In 2010, even following the global financia crisis the garment
industry accounted for approximately ninety percent of all exports and employed
approximately 320,000 people (International Labor Organization [ILO], 2011). The
tourism industry has also been amajor pillar of the economy. In 2011 there were
nearly three million tourist visits to Cambodia and recei pts from tourism accounted
for nearly two billion dollars, or roughly seventeen percent of GDP (Ministry of
Tourism [MoT], 2012).

Recently however, there have been efforts to diversify the economy and a
major emphasis has been placed upon the agricultural sector. One major policy
undertaken by RGC has been to promote private investment in agro-industrial ELCs.
The RGC believes that the promotion of the agro-industry in the Kingdom will
ultimately lead to the creation of jobs and generation of income for people living in
rural areas (MAFF, 2010a). Cambodia s agricultural sector has long been
underdeveloped due to war and alack of investment, but with policies promoting
development of the agricultural sector and agro-industry thisis changing.

Emphasis on the development of the Kingdom’ s agro-industry has been placed on rice
and rubber in particular. It isthe government’s goal to export one million tons of rice
by 2015 (Reuy, 2011a). Although no similar benchmark has been set for rubber, itis
another key commodity that is planned to drive the growth of the agro-industry sector
(Kunmakara, 2011). Although not viewed as strategic a commodity as rice or rubber,
the production of sugar in Cambodiais also expanding (Reuy, 2011b).
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The economy of Chi Kha depends on agriculture (Focus Group 1, 19 Jun
2012). A 2008 report by the NCDD reveals that at the time that over 95 percent of
Chi KhaLeu residents were involved in agriculture. With the loss of land that most
of its residents depended on for their livelihoods, the economy of the village has been
hit hard. Those who lost their land, even when compensated, have watched their
incomes shrink as they no longer are able to grow crops or raise livestock to earn
income. The sugar cane plantation is a source of employment for many villagers, but
for most there is only work during the harvest once a year in January and February.

Chi Kha Leu commune’ s wet rice production is the least productive of all
communes in the district, producing just one metric ton of rice per hectare. In 2008
on average the typical family in Chi Kha Leu commune owned 2.4 head of livestock,
which ranked third out of seven communes. At the same time more than 85 percent
of families raised pigs, including nearly thirty percent of whom owned three or more.
More than 90 percent of families also raised chickens. Only 2.3 percent of families
reported to have afamily member engaged in the service sector and only eight people
were reported to be working for a company outside of the commune (NCDD, 2009).

Agriculture is extremely important to the entire commune’' s economy.

3.1.6 History’s Influence

Like many other aspects of Cambodiain the current day, it is difficult to
overstate the influence the legacy of the Pol Pot regime has had on the case study.
Even before coming to power in April 1975 the Khmer Rouge movement had
collectivized some of the areas occupied by Khmer Rouge forces, but after seizing
power from the Lon Nol government the Pol Pot regime embarked upon a radical
program of collectivization (Slocomb, 2003).

For the purpose of the case study however, two key elements that that have
particular influence were the abolition of private land ownership and the forced
migration of people all over the country. While it is true that the evacuation of the
cities was forced migration, there were many other instances of masses of people
moved around the country by the regime so that it could maintain its grip on power
(Hayes, 2002).



After the Pol Pot Regime was deposed by the People’ s Army of Vietnam
(PAVN) and the United Front for the National Salvation of Kampuchea (FUNSK),
another wave of migration ensued in which people from all parts of the country
attempted to return to their homes, or to at least flee from their collectives.

In many cases people settled where they could. Thisis certainly the case with
several of the respondents interviewed for the case study. When asked how long he
had lived in Chi Kha village one respondent replied:

“1 came herein 1982 after Pol Pot. They told usto take theland so |
[took it and] cleared it myself.” (Respondent 4, 18 June 2012)

His statement is representative of many of the villagersin Chi Kha. Itis
important because it reveals a pattern in the aftermath of the Pol Pot regime where a
considerable number of people settled on land and cultivated it for anumber of years,
there by gaining informal ownership through possession, even when they had no legal
clam. Inthe years after the Khmer Rouge fall from power they couldn’t have had
legal claim. The successor to the Khmer Rouge regime was itself a revolutionary
regime and during that eraal land continued to belong to the state, even if
arrangements were made for private use of land to encourage improved agricultura
production and to reduce hunger.

In Chi Khathe situation remained the same for more than a quarter of a
century, where the land technically belonged to the state but village residents
exercised exclusive use of their respective plots, both for food security and aso asa
means to generate small amounts of income. Forced evictions to make way for large-
scale concessions have been going on since the 1990s in Cambodia (LICHADO,
2009), but it is only relatively recently that the pace has picked up and it wasn’t until
2006 that the process reached Chi Kha (BABC, 2010). The legacy of the Pol Pot
Regime has asignificant rolein this process. Even if Cambodia has along tradition
of informal land ownership that predates the Khmer Rouge era, the legacy of the
Khmer Rouge has exacerbated the current situation because it created massive waves
of migration and eventual resettlement that was never adequately recorded and
registered by the government. Land that may appear to be unused property of the
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state on a map hanging on awall in an officein MLMUPC is actually inhabited and
has been under cultivation for a generation. This seems to be the case with the Chi

Khavillage, and it isdue at least in part to the legacy of the Khmer Rouge.

3.1.7 Stakeholder Differentiation

Within the affected villagers there are those who accepted compensation,
those who were never offered compensation and those who have thus far refused to
accept it. According to respondents affected by the concession, nine of 20
respondents who participated in the interviews were not offered compensation for
land seized by the concession. Among the nine respondents who did receive
compensation, the amount paid ranged anywhere from $25.00 to $1,000.00 US per
Ha. Therewas significant variation in the amount of land lost among respondents,
ranging anywhere from 1.5 to 11 Ha. There was also some variation in how long
respondents had tenured their land before it was seized. Most respondents had either
lived in Chi Khatheir entire lives or at least since the end of the Pol Pot regime, but
one respondent claimed that she and her husband had cultivated their land for six or
seven years while another respondent stated that her family had only lived in Chi Kha
for the last two years’. Finally among the villagers there is some ethnic variation as
well. According to the commune chief, ten percent of the commune’s population is
made up of the Cham ethnic group (see section 3.1.4 of this chapter), with the
majority of the remainder being Khmer.

Among NGOs there is differentiation aswell. The NGOs that were either
present or are known to be involved in the land dispute can generally be categorized
into three sub-groups. The first sub-group consists of those NGOs known to be
involved in the land dispute. Among the more active NGOs on the issue are
Equitable Cambodia (until recently Bridges Across Borders Cambodia), LICHADO,
ADHOC and CLEC. The second sub-group consists of NGOs more generally
focused on fighting poverty. In Chi Khathis cause was represented by Care

International. A team from Care was observed visiting the village on June 16, 2012 to

"It is also worth noting that their land was seized from a different concessionaire who arrived
recently but is aso growing sugar cane.
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observe the status of a program it had established to assist village women in learning
to raise farm animals such as chickens, ducks and pigs. The last sub-group was
represented by GDI. GDI isthelocal partner of SOLS 24/7, an NGO aiming to
provide education to poor young people. In Chi Kha GDI was operating an English
language school for village children.

Differentiation within the government is not as clear. The village chief was
among villagers who lost land (it is unclear whether or not thisis aso the case with
the commune chief). No significant gap in policy or position was observed between
different elements of government during field research.

Finally, differentiation within the concessionaire stakeholder group was
equally difficult to clearly understand. There are two concessions (see Chapter |
Section 1.1) that sit adjacent to one another and were formally granted by MAFF on
the same day in 2006 (MAFF, 2010c). They are alleged to be closdly linked and
under the ownership of three investors. However, arecent article appearing in the
Phnom Penh Post indicates that one of the investors, Senator Ly Y ong Phat, sold his
stake in the concessions in 2010 (Pellechi, 2012). Another investor, Wong Ve from
Taiwan, offered to return the land seized from the villagers if it could be proven that it
was acquired illegally (Will, 2012).

3.2 Land Tenure

This section isintended to depict the current state of land tenure in the study
area. It examines the existence of aland market in Chi Khavillage, the status of the
land in the village' s surrounding areas, the sugar cane plantation and the disputed land
that has been enclosed within the plantation and the presence of legal titleto
ownership in the area. The understanding of each one of these topics contributesto a
comprehensive understanding of the many different subtleties of land tenure at play in
the study area.
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3.2.1 Land Market

Thereislittle literature available on the existence of aland market in rural
Cambodiafor smallholder farmers and none on the existence of one in the study area
before the development of the sugar cane plantation. What is written about land
tenure that gives someidea of condition of arural land market comes by way of Hall,
Hirsch and Li (2011), who depict along tradition of rural tenure based on customary
ownership. A policy paper by ANGOC portrays a similar situation in pre-revolution
Cambodia but claims that by the Lon Nol coup in March 1970 that, “By the next
decade [1960s], however, private property rights had started to be adequately
documented, particularly through cadastral maps and land titles...” and “...many of
the low-lying areas planted with rice had been claimed by private owners (2009:
p.61). Even with the existence of maps and land titles however, thereis no evidence
that a functioning land market existed in rural Cambodia prior to the Khmer Rouge
regime.

Thereisno formal land market in Chi Kha and little evidence of any legal title
to private ownership in the village. Most land holders claim possession based on
clearing and cultivating the land since at |east the end of the Pol Pot regime.
Transactions involving the change of land tenurein the areaarerare. In just one case
out of approximately 22 interviews did a respondent claim that they had bought land
(informally). In this case a Cham family bought the land in 2002 from another family
and began to occupy it in 2010.

When there is a change in the possession of land it must be approved by the
village or commune chief (Respondent 8, 19 June 2012). Within the village there was
no known process among any of the respondents, including the village and commune
chiefsfor obtaining alegal title to private ownership for small land holders. During
field research evidence of a nationwide real estate market that has extended itself to
Chi Khawas observed (See Section 4.1). It was clear though that local residents do

not participate in it because they do not have the financial means to do so.
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3.2.2 Sugar Cane Plantation and Disputed Land

The sugar cane plantation is the only large-scale employer in the commune.
Technically it consists of three major components. The first two components are the
economic land concessions of roughly 9,400 Ha and 9,700 Ha respectively that sit
side by side north of the highway. The 9,400 HaELC istitled to Koh Kong
Plantation Company and stretches across parts of Srae Ambel and Botum Sakor
districts (MAFF, 2010c). The 9,700 HaELC istitled to Koh Kong Sugar Company
and sits mostly within Chi Kha Leu commune but also extends into neighboring Dang
Paeng commune that is also part of Srae Ambel district (ibid.).

The other component is the sugar mill. The sugar mill sitsonthe ELC
originally granted to KSL Group but on the KSL group websiteit islisted asa
separate company, Koh Kong Sugar Industry Company, Ltd (KSL Group, 2009). Itis
one of only two industrial-scale sugar millsin all of Cambodia (Reuy, 2011b).

The disputed land is enclosed within Koh Kong Sugar Company’ s sugar cane
plantation’ s to the north of National Highway 48. The footprint of the disputed land
has changed over time. One report from late 2009 estimates the total are of land to
be approximately 2,500 Ha (CHRAC, 2009). However, more recent estimates put the
area of disputed land at 1,490 Ha (CSC, 2012c¢).

No map is available that accurately depicts the area of each family’splot.
From the data collected during field research it is possible only to say that the size of
each disputed plot ranges anywhere from approximately two to eleven Ha. Itisalso
known that of the 400 families originally affected by the ELC, there are now only 220
families remaining as parties to the dispute (Respondent 18, 06 Jul 2012).

3.2.3 Development Projects in Koh Kong

The Koh Kong Sugar Company’ s sugar cane plantation has become avisible
symbol of the province' s road to economic devel opment but there are many others.
There are many devel opment projects planned and ongoing that can be viewed from
many perspectives. Major development milestones in Koh Kong include the
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establishment of its casino enclave aong the border with Thailand, the construction of
abridge linking the Koh Kong provincia seat to the border with Thailand, the
rehabilitation of Highway 48 linking Koh Kong with the rest of Cambodia s highway
network and a recently established special economic zone (SEZ) where the Korean
automaker Hyundai and American automaker Ford now assemble automobiles.
Ecotourism is another aspect of development in Koh Kong, where it is endeavored to
blend amajor sector of the Kingdom’s economy with sustainable devel opment (Lindt,
2011).

There are many other development projects that are like Koh Kong Sugar
Company’ s sugar cane plantation because they are based on large-scale ELCs. Key
among these are the development of a massive tourist resort located in Botum Sakor
National Park and the construction of a hydroelectric dam on the Tatai River (O'Fall
2010). Other concessionsinclude a 60,200 Ha ELC for the cultivation of oil palms,
fruit and acaciaand a4,100 Ha EL C for growing tapioca (ODC, 2012b).

The tourist resort is being undertaken by the China-based Union Development Group.
It will become atourist complex encompassing an international airport, a seaport, a
golf course and commercia area. Asin most cases with development projects,
significant economic growth is expected but it will come at a cost. In the case of the
tourist resort economic development will come at the cost of destroying swaths of one
of Cambodia s most pristine forests as well as forcing the relocation of more than
1,000 families (Titthara, 2011).

3.2.4 Status of Land

There isinconsistency in the various accounts of how much land and how
many families are actually involved in the dispute. A report written in early 2007 by
UNHCR estimated that at the time approximately 507 Ha had been cleared affecting
the livelihoods of approximately 400 families (UNHCR, 2007). A report by CHRAC
from 2009 put the total land area of villager’s land cleared at roughly 2,000 Ha but
also having affected approximately 400 families. The most recent tally availableis
from the Clean Sugar Campaign, which is a coalition of NGOs and communities
demanding justice and putting an end to human rights abuses (CSC, 2012a). The
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Clean Sugar Campaign estimates the total land areato be 1,490 Ha affecting 220
families who have remained as parties to a complaint against Koh Kong Sugar
Company in the Koh Kong provincial court . The difference between the 400 families
originally reported as affected by the development of the plantation and the 220
families who remain as parties to the complaint against Koh Kong Sugar Company
raises the question of what happened to the other 180 families? Most accepted
compensation through a process that the company undertook over time and dropped
out of the complaint.

3.2.5 Land Title Ownership

Little evidence was found of land title ownership in Chi Kha, other than the
concession title owned by Koh Kong Sugar Company (MAFF, 2006¢). Of all
respondents, there was only one who claimed he had atitle of ownershipin his
possession, but his claim could not be confirmed. None of the other respondents
interviewed claimed to possess alegal land title. Asone of them explained:

“Most people don’'t know the process for applying for atitle [of ownership]
for their land. They don’t know where to go or who to talk to.”
(Respondent 7, 19 June 2012)

Moreover, the village chief stated that thereis no process. Thisis dueto two
important factors. Thefirst factor isthat a system for registering and titling
smallholders exists in Cambodia (see Section 2.6) but not in Koh Kong province
(MLMUPC, 2011). Koh Kong provinceisone of eight provincesin Cambodia where
the SLR program has not yet been implemented, meaning that the village chief was
correct when he said there was no process for obtaining legal title to tenured land.
Second, there was no demand for land registration in the first place since people
believed that they legitimately owned the land, having occupied and cultivated so
long and being ignorant of the law. Therefore, rather than alegal basisfor ownership
in the form of aland title, they base their claim to ownership on a more informal
basis. Thisisunderstandable given the history of land ownership in rura Cambodia.

The abolition of private ownership of land by the Pol Pot regime is an important
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milestone in analyzing the process of change in land tenure, but in terms of private
ownership of land for individualsin rural areas, there was never really aformal legal
mechanism that provided an officially recognized legal title to small-scale rura
farmers. Before the colonia eraland was considered property of the king, but it was
so abundant that any unused land was free to be used by anybody who wanted it.
During the colonial erasevera laws were adopted by the colonial administration,
including the 1920 civic code, which recognized private property, but these
regulations were not geared toward private ownership of land by small-scalerurd
landholders. They were mainly designed to protect French investors as they

devel oped concessions to grow cash crops such as rubber. The lack of alegal
mechanism that was specifically geared toward small-scale private land ownership
continued all the way up until the seizure of power by the Khmer Rouge (Hall, Hirsch
Li, 2011). Thus, thereisalong tradition of informal ownership of land in rural
Cambodia predating the Khmer Rouge era and it is understandable that villagersin
Chi Khawouldn’t have considered applying for alegal title to land ownership.

3.2.6 Spatial Factors

Considering the area of study’s spatial layout is useful in more fully grasping
the issues at stake in the case study. Maps and other mediums that graphically depict
the study area’ s physical composition are especialy helpful and aong these lines
reviewing Figures 3.1, 3.2 and 3.3 of this chapter will provide afull appreciation of
the study area’ s physical characteristics.

Chi Khavillage was originally described as resembling a T-shape with the
village center clustered around one axis jutting south from National Highway 48,
while the rest of the village straddles either side of the Highway for severa
kilometers. Thisis depicted as the green shaded area at the bottom of Figure 3.2. The
families most affected by the ELC are those who have their houses along the
Highway. In most cases, the land they cultivated is not immediately adjacent to their
houses, but a distance to the north, whether hundreds of meters or several kilometers
away from their homes. Again referring to Figure 3.2, examination of the red shaded
area between the light-colored blotches reveal s what appear to be cultivated areas (the
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light-scaled blotches are most likely areas that were recently cleared to make way for
the development of the plantation)®.

In most if not all cases villagers who lost their land did not lose their homes
since the concession nearby Chi Khais asignificant distance from the highway. As

one villager said:

“It would have been better if the plantation was built further away from the
highway because it would have left more land for the people.”
(Respondent 7, 19 Jun 2012)

The fact that people were able to keep their homes even after losing their land
helps to explain why they have been able to stay in Chi Khavillage. Even if they
have no land they still have a place to stay. Some villagerslost al of their land but
many others retained some. The village chief for example, lost three hectares to the
concession, but still has one remaining on which he growsrice. Thisislikely dueto
the fact that most of his land sat inside what became the perimeter of the concession,
but he still has a small piece remaining outsideit. There were other respondents with
similar experiences who lost most but not al of their land. These pieces of evidence
demonstrate that among affected villagers there was no standard degree of loss. The
location of their plots relative to the concession played a significant role in the extent

to which they were affected by the development of the plantation.

3.2.7 Compensation Negotiation Process

There are many questions regarding the process undertaken by Koh Kong
Sugar Co. to compensate villagers for the seizure of their land. In some cases
villagers were not compensated at all. Among villagers who were compensated there
iswide variation in the amount paid, ranging from as little as $50.00 U.S. to as much
as $1,000.00 for each hectare. Unfortunately, because the company has been silent

about the dispute it isimpossible to get a understanding from an insider’ s perspective.

8 According to Google Earth the satellite image was taken on January 12, 2007 (Google Earth,
2012).
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Article 5 of the 2001 Land law stipulates that owners must be compensated at fair
market value (RGC, 2001). In an areawith no formal land market before the ELC
was established it is unclear what the definition of fair market valueisin this case
Finally, there is the question of compensation being paid in advance. The Land Law
stipulates not only that compensation must be paid at fair market value, but that it
must be paid in advance of “deprivation of ownership” (RGC, 2001: Article5).

A bigger problem with the entire compensation process is that the exchange of cash
for land is bad practice. Thisis certainly the casein the study. Cultivating the land
and being able to sell its produce provides an indefinite income stream upon which a
family can base itslivelihood. When avillager accepts cash in exchange for their
land the income stream ceases and the villager will eventually find it hard to make
ends meet. Even in the few cases where the landholder was provided seemingly
generous compensation of $1,000.00 U.S. per hectare, cash depletes over time and
eventually these villagers too, ran out of money and fell into poverty (Respondent 12,
20 June 2012).

3.3 Conclusion

The purpose of this chapter was to provide an overview of the current status of
the study area, the stakeholders as well as the status of land tenure. Chi Khavillage
and the surrounding area are very poor. The arealacks basic infrastructure and
several indicators such as condition of dwelling, accessto safe drinking water,
literacy and access to health services point to alow level of human development.

Land tenurein the areais also underdevel oped in the formal context. A
customary arrangement has existed there that has functioned adequately for ages but
thereis no formal framework for legal ownership. Thereisno local land market and
no process for local smallholdersto register and obtain title to their land. Koh Kong
isone of eight provinces in Cambodia where the government’s land registration
program, SLR, has not yet been implemented. The people are literaly at the will of
powerful actors like the investor who unilaterally seized their land and may or may

not provide compensation through an opague compensation process.



CHAPTER IV

FINDINGS AND DISCUSSION

This chapter reports the major findings of field research conducted in Chi Kha
village and then uses them as a starting point from which to discuss the various ways
that the primary stakehol ders encountered the powers of exclusion in the case study.
In doing so it applies the conceptual framework to discuss how the powers of
exclusion shaped the change of land tenure from the residents of Chi Khavillage to
the Koh Kong Sugar Company. Thisis accomplished through the analysis of
respondent narratives where indicators of the five powers at play are pulled out of the
narratives and used to build a clearer picture of the role of the powersin the overall
process. The findings are based primarily on the in-depth semi-structured interviews,
but in some cases it was necessary to triangul ate and contextualize these primary
sources with secondary sources.

The discussion will also be used to describe how certain powers are more
prevalent at one scale than another. In other words, powers that effected the change
of land tenure at the local level may be different than those influencing the process of
at the national and international levels. Once the discussion is complete,
consideration will aso be given to the extent to which exclusion’s double edge was

significant in influencing relations between stakeholders.

4.1 Impact on the Villagers

The most essential issue to be addressed by this study is to determine the
impact of the change in land tenure on the people. It is clear from field research as
well as secondary sources that they are worse off than before the change. They have
less land than before, which makes it more difficult for them to make aliving. Rather
than moving somewhere el se and starting over, the overwhelming majority of those
who lost land to the concession remain in Chi Khavillage and rely upon family and

neighbors for assistance since they have no way of making aliving themselves.
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Respondents consistently reported this. According to the commune chief
almost nobody who lost land left the village (Respondent 3, 18 June 2012). Another
respondent corroborates the commune chief:

“Even after people sell the land they stay in the village, but lifeis very hard
because they have no land on which to make aliving.”
(Respondent 6, 18 June 2012)

Another respondent said that after people sell their land they stay in the village
but they can’t make aliving on their own anymore so they have to ask for friends and
neighbors for help (Respondent 7, 19 June 2012). In the commune chief’s interview
he also mentioned that sometimes in the case of the very poor the commune can let
them use some of the commune’s land, but thisisvery rare. Thus, for the families
who sdll their land two points become clear.

First, they don’t move away but remain in the village. Thereisacertain
amount of logic in this by asking where would they go? In hisinterview the village
chief indicate that there isn’t much flow of people in or out of the village. Many of
the villagersinterviewed indicated that they had lived in the village for the last thirty
years. Many others said they had lived in Chi Khaal their lives. The second point
that is clear about the villagers who sell their land is that they are definitely worse off
than when they had possession of their land. As demonstrated earlier, respondents
consistently reported that once villagers sold their land they began to struggle to make
aliving. Agriculture, whether raising livestock, growing rice, or any other crop isthe
basis of their livelihoods. However, in aplace like Chi Khain rural Cambodia
without adequate land it is very difficult to make aliving in agriculture.

For villagers who lost their land to the plantation yet never received any
compensation, their situation was even worse. A focus group of villagers who
haven't been compensated for their land revealed other difficulties they believe are
caused by the loss of land as well as some perspectives cynical toward devel opment.
One woman in the group said that without any money she couldn’t send her children
to school and that now sheis afraid they will get into trouble and join gangs (Focus

Group 1, 19 June 2012). Another woman said that if somebody gets sick thereis no
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money to take them to the hospital to get treatment (ibid.). Another member of the of
the group said:

“They say development, but development for who? NGOs don’t help either.
They come to train and develop us, but they don’t help because people need
land for agriculture, not training...” (Focus Group 1, 19 June 2012)

The plantation has been promoted as bringing economic development and jobs
(CHRAC, 2009) to the community but comments by several respondents cast doubt
on how much this has been the case so far. One of the women in the focus group
above mentioned that the company won'’t let her work on the plantation because they
recognize her as somebody who has participated in demonstrations in the past.
According to her, to work on the plantation the village chief or commune chief hasto
submit your name to the company, but the company recognizes her name.

Even when villagers do work on the plantation the pay is not that good.
Several respondents said that they have worked on the plantation for 10,000 riel
($2.50 U.S.) per day and that they didn’t think it was very good pay. $2.50 U.S. for a
day’ swork in rural Cambodia would normally be considered a decent wage, but since
work on the plantation is only seasonal, it isn’t enough to provide income year round.
Thereis one harvest each year that occurs in January and February (Respondent 3, 18
June 2012).

Thus, the impact of the change in land tenure has not been good for villagers
directly affected by the establishment of the sugar cane plantation. The most
damaging effect isthat it has separated people from their livelihoods and forced them
to struggle to make aliving. Even if they were far from well off before the
concession seized their land they were still able to make aliving off of their land that
was modest but adequate. The loss of their land has led to other problems as well,
including not being able to send their children to school and not being able to pay for
medical treatment. Villagers have also complained that the water in streams has
become polluted because of fertilizers and pesticides running into the streams from
the plantation. Many of the villagers also fedl that the promises of jobs and economic

development have not been realized either. The wages paid to work on the plantation
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seem high but are considered inadequate because they don’t work on the plantation
throughout the year and struggle to get by on that and whatever other income they are

able to generate through other activities.

4.1.1 The Villagers and the Power of the Market

On thelocal scale there was the absence of aland market, which created a
power vacuum that was exploited by the concessionaire (see Section 3.2.1).
According to the commune chief, people sold there land to the plantation and are
protesting to get it back now, but these alleged transactions are far from qualifying as
afunctioning market considering that the transaction occurred only after the
plantation seized their land in the first place. A villager claimsthat there are afew
transactions based on land but not many (Respondent 5, 18 June 2012). This suggests
the absence of any real land market. Another villager’s discourse a so suggests the
absence of any land market. She and her family claim ownership to land seized by
Koh Kong Sugar Company, because the family cleared and cultivated it much earlier;
not because of any transaction that was legally guaranteed (Respondent 6, 18 June
2012). Another villager relates an experience that is much the same. He arrived in
Chi Khavillage after the Pol Pot regime and came into possession of hisland because
he cleared it and cultivated it. He did not purchase his land through an agent or
middleman and he never obtained any legally guaranteed title to ownership
(Respondent 7, 19 June 2012). Hisstory isvery similar to the stories of several
women who participated in afocus group on June 20, 2012. There was unanimous
consensus among all five participants that their families' claim to ownership derived
from the fact that it was unused when they arrived in Chi Kha more than twenty years
ago and that they cleared the land and had cultivated it ever since. There was no
formal land market and no protection of private ownership, which underpins the
functioning of markets.

It is the absence of any real local land market that is exactly why powerful
investors at the national and international level were able to leverage other forms of
power to force a change of land tenure. An active local land market with fundamental
market characteristics of legal protection for ownership of private property and rule of
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law would have likely ensured that villagers would have maintained exclusive tenure
of their land. Evenif they didn’'t want to sell but the investor was able to apply
enough pressure to force local smallholdersto give up their land, there would have at
least been a market upon which to base compensation at fair market value. Instead
thereisonly informal ownership where smallholders stake their claims based on
having cleared their land and cultivated it for along period of time. This custom may
have been exacerbated by the Khmer Rouge regime but it goes back even further.
Thereisalong tradition of informal ownership among smallholdersin rural areas, but
not much of atradition in land market (Hall, Hirsch, Li, 2011).

Further reinforcing this point is the statement of another respondent. Ina
focus group on June 19, 2012 one of the participants stated emphatically to the effect
that the rich have ownership rights but the poor do not. Her comments allude to the
manner in which powers of exclusion can intertwine and transcend scalesto force
changesin land tenure that |ead to the exclusion of the disadvantaged such as the
residents of Chi Khavillage. Her statement suggests that the rich operating at the
national and transnational scales have resources available far beyond the scal e of
villagersin Chi Kha and take advantage of a convergence of disproportionate wealth
and aweak regulatory framework to dislodge rural smallholders from their plots.
Together, the market and regulation are wielded by the rich to exclude the poor from
their land. Therole of regulation in the process of exclusion will be considered more
thoroughly in the next section. What isimportant hereis that it compliments the
market and works across scales.

There may not be afunctioning local land market present in Chi Khavillage,
but the presence of a national land market was observed during field research. Figure
4.1 below suggests that the power of the market is present at the national level with
implications for the absence of aland market at the local level. The ambiguity and
contradictions within the legal framework create a paradoxical situation in which
villagers have no access to a market through which they can buy or sell land or obtain
legal ownership in their own village but real estate speculators from Phnom Penh can.
Although thereis no local land market thereis alocal tenure arrangement.

This arrangement is both supported and opposed by the law. On the one hand
villagers have the right to apply to register their land and obtain full ownership if they
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occupied the land for more than five years before enactment of the Land Law in 2001
(RGC, 2001). On the other hand, because the land is not registered as privately
owned it is categorized as state private land according to the 2001 Land Law. Since
the villagers don’'t have legd title to the land they are considered to beillegally
occupying state land and are subject to eviction (ibid.). The villagers are unable to
register their land and prevent eviction because MLMURPC’s SLR program has yet to
be implemented in Koh Kong Province (MLMUPC, 2011).

As opposed to the villagers, rea estate agencies and ELC investors for that
matter have disproportionate financia resources at their disposal and political
connections in Phnom Penh. ELCs can claim they acquired land legally even when
they extra-judicially and forcibly evict rural farmers from their land. Real estate
speculators are able to buy up land in rural areas at bargain prices (by Phnom Penh
standards) and extend Cambodia s commercial real estate market into communities
where the local populace is unable to participate. Before the arrival of the ELC,
according to the law the villagers should have been able to register their land as

private, but in practice they could not.
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Figure 4.1 Land for Sale in Chi Kha Village
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Pictured above: Phnom Penh-based Asia Real Estate Cambodia advertising a 200
Ha plot of land for sale near Chi Kha village

Asia Redl Estate Cambodia (ARC) isareal estate company with interests
throughout the Kingdom (ARC, 2010). Companies like this one speculate on the
value of land and buy up as much as they can while it is relatively cheap and then
wait for the market price of the land to rise before reselling it to investors. However,
even if the land was cheap by the standards of real estate agenciesin Phnom Penh, the
price they paid for it would have been prohibitively expensive for local farmersin Chi
Kha and would have excluded smallholders from ever obtaining it. On the national
scale then, speculative real estate acquisitionsin rural areas can have the same
exclusionary effect asif the land had been confiscated. The only differencein this
caseisthat according to local residents who were asked, ARC’ s plotisin an area

behind the village where nobody lives.
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4.1.2 The Villagers and the Power of Regulation

The power of regulation aso influenced the process of changein land
tenure in ways with profound implications for the villagers. Like the power of the
market, the power of regulation’s most glaring characteristic on the local scalewas a
conspi cuous absence of aformal regulatory framework in Chi Kha. Thereisan
important relationship between the two. A formal regulatory structureis required to
establish aformal land market. The implication of the absence of both is that the
community is more vulnerable to having these powers of exclusion projected upon
them by other stakeholders. Essentialy it constituted a vacuum that made the land
claimed by the villagers appear at the national level to be unused state private land
that was open for re-zoning®. Unknown to smallholder farmersin and around Chi
Kha, their land could (and was) re-categorized from State private land to a sugar cane
EL C because the State didn’t recognize it was being used.

In Chi Kha nobody had any ideathat their land had been consigned to an ELC.
The government never arranged a meeting between the plantation and the villagers
were never included in the planning before bulldozers arrived to clear the land in May
2006 (Focus Group 1, 19 June 2012). Moreover, villagers consistently responded that
they did not know how to obtain alegdl title to the land and they thought they owned
it because it had been under their tenure for years and it was never contested. Just
one example is awoman who had been living in the village since the collapse of the
Khmer Rouge government. Her family believed they owned the land because they,
like other villagers introduced earlier (see Section 4.1 of this chapter), cleared it when
they first arrived and had been putting it to use ever since. She added that the local
authorities and the government don’t provide any information on how to obtain |egal
title to ownership (Respondent 6, 18 June 2012). The lack of information on
government regulations is typical of rural areas, especialy remote rural areas. One
government official working at MLMUPC estimated that while 70 percent of people

® State private land is considered to be any land within the territorial boundaries of Cambodia
that is not State public land (state property having a natural origin, for general public use,
specifically developed for public use, property allocated to provide a public service, natural
reserves, archeological or cultural sites, royal property or other land considered to be of
public interest) or legally privately or collectively owned land (RGC, 2005).
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in the Phnom Penh are familiar with the land titling process, among rura people the
ratio is more like 20 to 30 percent (Respondent 23, 26 August 2012).

4.1.3 The Villagers and the Power of Force

Of al the powers of exclusion the power of force was most evident at the local
level. It had a profound impact on the villagers as it was repeatedly projected upon
them by the concessionaire and to alesser extent the government (see Sections 4.2.2
and 4.3.3). Moreover, the power of force represented the physical manifestation of
the process of change in land tenure. However, the villagers were able to project
forms of force that they had at their own disposal.

In the case study the power of force represented the physical manifestation of
the process of change in tenure and occurs entirely on the local level. The land was
unilaterally enclosed and cleared by the concessionaire and then the enclosure was
enforced with violence or the threat of violence. Villagers attempted to counter being
denied access to their land with other forms of force, mainly in the form of protests
and demonstrations, but also including the temporary closure of amajor highway.
The government has also employed the power of force to support the process of
change in land tenure. Security forces are aleged to have participated in forced
evictions early in the dispute and the new Gendarmerie post near the entrance to the
plantation represents the implicit threat of force.

Several villagers described how they lost land when the company enclosed
thelir plots and incorporated the plots into the concession. One villager had seven
hectares confiscated by the plantation (Respondent 6, 18 Jun 2012). Another, the
village chief lost three hectares (Respondent 8, 19 Jun 2012). Severa participants
from the first focus group recounted how their families had each lost between two and
six hectares. Every case in which the company seized avillager’sland is an instance
of the application of force since it was done against their will.

As the villagers began to respond to the company’ s forceful seizure of their
land the company escalated the intensity of the power of force wielded to protect its
clam by employing intimidation, harassment and actual violence (CHRAC, 2009;
BABC, 2010). The company began harassing villagers by seizing their livestock
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and holding them until the villagers paid afine to get them back and by forcing
villagersto pay afee and by blocking access to forest on the concession (CHRAC,
2009). A man from Chi Khawho was interviewed said that when his cattle wandered
onto the plantation the guards didn’t shoot them but they still kept them (Respondent
10, 19 June 2012).

There are numerous reports of violence carried out by the company against the
villagers that have been recorded in reports published by NGOs. NGO reports
document shootings of livestock owned by villagers that wandered on to the
concession on at |east three separate occasions dating as far back as 2006 (CHRAC,
2009; BABC, 2010). Severa villagersinterviewed during field research related their
own persona experiences of company guards shooting their livestock. In one
example awoman described how plantation guards shot three of her cows (Focus
Group 1, 19 Jun 2012).

Shooting livestock isn’t the only form of violence perpetrated against the
villagers by the company to contribute to the process of the change in land tenure.
NGO reports also document incidents in which villagers homes were burned down
(CHRAC, 2009; BABC, 2010), villagers were beaten by company guards with rifle
butts (BABC, 2010) and avillager was shot in the foot by company guards (CHRAC,
2009). Theseincidence of violence do not necessarily demonstrate how the process
of the change in land tenure was shaped by force, but how force was used to maintain
the integrity of the company enclosure once the process was compl ete.

The villagers have also employed the power of force in the dispute to resist the
process of changein land tenure. There are several reports in government documents,
newspaper articles and the statements of some of the villagers who were interviewed
that demonstrate their employment of the power of force. In September 2006 work
clearing land for the plantation was delayed because of “ some problem with the
people (MAFF, 2010).” In May 2012 villagers blocked National Highway for 24
hours to protest the unresolved land dispute (Chhay, 2012b) and threatened to block
the highway again if the situation wasn't resolved (Kunmakara, 2012).

According to one villager, he participated in the demonstration that blocked
the highway (Respondent 10, 19 June 2012). Other villages stated that they had also
participated in demonstrations (Focus Group 2, 20 June 2012). The villagersthreat to
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use force and actual use of forceis significant because unlike the powers of the
market and regulation the concessionaire and the government don’t have nearly
complete monopolies on the power of force. The villagers aso have limited forms of
force at their disposal and as the closure of the highway shows, they have employed
force from time to time. Without the powers of the market or regulation at their
disposal to reclaim accessto their holdings the villagers are left with few other
options. Forceis certainly one of them, although it may not be the most effective one.
If the goal isto reclaim their previous holdings or at least to receive fair compensation
for losing their land then employing various forms of force is not the best tactic since
the company is unlikely to be intimidated and has greater means of the power of force

at itsdisposa anyway.

4.1.4 The Villagers and the Power of Legitimation

The power of legitimation has been the villager’s primary tool for contesting
the changein land tenure. The villagersuse it as ameansto justify their respective
claims to ownership of their land and as a means to contest the concession’ s seizure of
their land. Their respective claimsto the land are legitimated on the basis of
customary ownership. It was aready explained that Cambodia has along tradition of
informal ownership in rural areas that stretches back to before the arrival of the
French (see Section 3.2.4). Thistradition is based on the premise that unused state
land is free to be occupied and improved by anybody that wantsit. In this sensethe
power of legitimation takes the form of tradition.

An example of thisform of the power of legitimation is found in the discourse
of one of the women interviewed. Her family had seven hectares of land confiscated
by the company (Respondent 6, 18 June 2012). Although her family has no legal title
to their land they still believe they own it because when first came to the village over
thirty years ago they cleared it themselves and have been raising crops on it ever
since. Her family’s claim is based on customary ownership. They legitimate their
claim by asserting that it was unused when they first arrived and through their hard
work they improved it. For over twenty-five years before the development of the

sugar cane plantation their ownership was never challenged.
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Her family’s experienceis not unique. Of all the villagers interviewed only
one claimed to possess legal title as his basis for ownership of hisland. All other
interviewees believed they owned the land because they had used it to grow crops or
graze livestock for decades. Most of these claimed that the land was unused when
they first arrived in the village and that they cleared the land themselves. Their
claims to ownership are clearly based on customary arrangements.

Another form of the power of legitimation employed by the villagersisthe
claim to tenureship based on theright to livelihood. One of the findings of the
previous chapter was that villagers who lost their land to the concession were
deprived of their livelihoods and thrown into poverty (see Section 3.4). They contest
the legitimacy of the seizure of their land because it has made them poorer and their
lives more difficult. According to one NGO report the development of the sugar cane
plantation has caused impoverishment and increased food insecurity among villagers
who lost their land (BABC, 2010). A UN report found that in the immediate
aftermath of the confiscation of their land many villagers were living off of the
previous year's harvest and had difficulty repaying loans (UNHCR, 2007).

Villagers who were interviewed during field research shared similar
experiences. They described how after they lost their 1and they could no longer make
aliving and became poor. If afamily member became sick they couldn’t help them
much because they had no money to pay for treatment or medicine. They no longer
had money to send their children to school (Focus Group 1, 19 June 2012). Their
point is that they need the land to survive because their livelihoods depend on
agriculture so they should get the land back from the company.

Thefina form of the power of legitimation employed by the villagersisthe
claim to their land based on socid justice. Social justiceis closaly linked with the
right to livelihood but it specifically addresses bringing resolution to the disputein a
fair manner for those who have been harmed by the concession (CSC, 2012a). NGO
reports and statements villagers made during interviews detail the many ways in
which the concession has harmed villagers. Allegations include that the land was
seized illegally, there have been numerous incidence of violence, the plantation has
polluted local streams and the livelihoods of villagers have been uprooted (BABC,
2009; Focus Group 1, 19 June 2012; Respondent 10, 19 June 2012). Based on these
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infringements of their rights and their well-being villagers use social justice as aform
of legitimation upon which to claim they should either get their land back or be fairly
compensated.

4.1.5 The Villagers and the Power of Information

Like the powers of the market (see Section 4.1.1) and Regulation (see Section
4.1.2) there was a notabl e absence of information in Chi Kha village that had
profound implication for villagers throughout the process of the change in land tenure.
There was a persistent trend throughout the interviews where respondents had no idea
of the legal status of their tenure or the process for obtaining legal tenure. Moreover,
when bulldozers arrived and began clearing land in 2006, villagers were completely
unaware that an ELC had been approved to be developed in their commune and that it
would seriously affect their livelihoods. Lack of information was a key vulnerability
that prevented them from taking any action before the change in land tenure and it
continues to be a source of vulnerability even as NGOs active in the dispute have
worked to inform villagers of such information as their legal rights and the status of
their case in court. Thisis because the government has been persistently opaque
about the legal case and the hearing to decide the case has been postponed
indefinitely.

4.2 Impact on Koh Kong Sugar Company

Another key stakeholder to consider isthe company itself. It is not completely
clear what the impact on Koh Kong Sugar Company has been because the company
didn’t participate in the study, but there is enough material available on KSL Group
that it is possible to discern that the impacts have been both good and bad.

Koh Kong Sugar Company is comprised of two subsidiaries. They are the
Koh Kong Plantation Company and the Koh Kong Sugar Industry Company. The
former represents the sugar cane cultivation side of the plantation and the latter
operates the sugar refinery that sits on the plantation. Together the two subsidiaries
produce crystallized sugar, all of which is exported to Thailand for further export
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abroad through KSL (NHRC, 2012). The destination of these exportsis the European
Union, where KSL Group avoids any tariffs or quotas under the EU’ s Everything But
Arms (EBA) tradeinitiative. The EBA arrangement provides an added advantage in
competiveness and profit margins for the Group’s exports of Cambodian sugar to
Europe.

The downside for KSL Group and ultimately its subsidiaries operating in
Cambodiais that the manner in which it seized the land of local farmersis starting to
gain alot of negative publicity. Perhapslittle known to most of the world (and even
most of Cambodia) at the time, it caught the attention of local and international
NGOs, who quickly became active in seeking justice and due process for those who
had their land confiscated by the Koh Kong Sugar Company. They have since
organized the Clean Sugar Campaign, which originally aimed at bringing the case into
public view and into pressuring western entities that deal with KSL Group into
holding the conglomerate accountabl e for the human rights abuses committed by its
subsidiaries. The latest step in the campaign is the July 2012 launching of the
boycottbloodsugar.net website, which calls for boycotting Tate & Lyle, the company
that imports KSL Group sugar into Europe.

Another action has also been undertaken on behalf of the affected
communities. In January 2010 the Community Legal Education Center (CLEC) filed
acomplaint with Thailand’s NHRC charging that KSL Group’s Cambodia
subsidiaries had illegally confiscated land from the community, used force against its
residents during illegal evictions, engaged in intimidation tactics, killed livestock
belonging to nearby residents and had caused food insecurity among the local
villagers and driven them into deeper poverty. After completing an initial inquiry into
the complaint NHRC ruled that it has jurisdiction to investigate the matter further and
assigned the Subcommittee on Civil and Political Rights (SCPR) to conduct afull
investigation into the business activities of KSL Group’s Cambodia subsidiaries and
the obligation of Thailand to protect human rights.

The decision to investigate KSL Group must come as a serious blow to the
conglomerate’ s reputation and undermines its legitimacy as a business committed to
Community Social Responsibility (CSR) (KSL Group, 2009b). In this sense then,
KSL Group’s venture of expanding into Cambodiain the form of the Koh Kong
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Sugar Company must be seen as bad for business. The process of the change of land
tenure that brought it land at the expense of local villagers has tarnished its corporate
reputation. Nonetheless, there has been no move to block imports of KSL sugar into
the EU and it continues to profit from the arrangement (CSC, 2012b).

4.2.1 Koh Kong Sugar Company and the Power of the Market

The power of the market also works to exclude at the transnational level. The
market in itself does not represent power but is a channel through which power is
projected. It isdecisionsthat stakeholders make about the market that project this
power. KSL Group’s decision to invest in the development of an ELC in Cambodia
was driven by the desire to profit from the international sugar market and represents a
clear example of the mechanism.

The most important element that reinforces the case’ s transnational character
and more importantly represents the power of the market on an international scaleis
the relationship between the concession and international commodity markets. The
purpose of the concession after all is agro-industrial sugar cane cultivation (MAFF,
2010c). Not only does the concession cultivate sugar cane, but it has its own sugar
mill with which it processes sugar cane and produces sugar. The sugar produced on
Koh Kong Sugar Company’s plantation is then shipped to KSL Group facilitiesin
Thailand and then exported onward to markets abroad (NHRC, 2012). The system
just described is profitable on its own, but what makes it even more appealing is that
products originating from Cambodia are not subject to tariffs and quotas under the
EU’s EBA arrangement and are therefore cheaper and more competitive in Europe
(CSC, 2012b). To summarize, atransnational conglomerate,’® KSL Group,
developed a sugar cane plantation in Srae Ambel district to capitalize on the
international commodity market for sugar and the advantageous trade regul ations with
the EU. Indoing so it seized approximately 1,490 Ha of land from smallholder
farmersin Chi Kha Leu commune, Srae Ambel district, initially affecting

approximately 400 families. In this sense the international market became an

10 KSL Group also operates asimilar sugar plantation and sugar mill in Lao PDR (KSL,
Group 2009).
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incentive for KSL Group to inadvertently exclude 400 families from their land, many
of whom had cultivated the land for a generation or more. It can be said that the
power of the market in the form of the international sugar market was an important
factor in the process of change in land tenure. It isimportant to note however, that it
did so with other powers working at different scales, whether it was force at the local
scale or regulation at the national scale. What is clear isthat the power of the market,
existing on multiple scalesis closely intertwined with other powers.

4.2.2 Koh Kong Sugar Company and the Power of Force

Of al the stakeholders it was the concessionaire that most often wielded the
power of force, either to physicaly influence the processin change of land tenure or
to enforce it (see Section 4.1.3). Thefirst example of the use of force by the
concessionaire occurred in May 2006 when bulldozers hired by the company
appeared near the village and began clearing land being cultivated by villagers. The
bulldozers physically carried out the change in land tenure. The small plots of the
villagers were flattened and they were prevented from accessing the plots by the
company’s armed security guards.

The company employed other forms of force to consolidate its hold on the
land as well. 1n some cases villagers agreed to accept compensation from the
company because they had no other choice. In one case afamily agreed to accept
compensation for their land because it had been encircled by holdings acquired by the
company and they were afraid they wouldn’t have access to the land if they decided
not to accept compensation. Essentially they had no choice and were forced to accept
the company’ s terms (Focus Group 2, 20 June 2012). In yet another example of a
forceful seizure of avillage family’sland a villager described how the company
offered compensation after it had already enclosed the family’s plot. When the
company did offer compensation, it was only $50.00 U.S. for two hectares.

According to the woman:

“Wedidn't think it was unfair but we took the money because we didn’t think
we had a choice. The agent told us the company would still take our land
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even if we didn’t take their money.” (Respondent 13, 20 Jun 2012)

In effect, the woman and her husband were forced to accept compensation
against their will. Villagers have their land forcefully seized and once theland is
securely in company possession the company is free to offer whatever price it chooses

because the previous tenant isin no position to decline even the smallest of offers.

4.2.3 Koh Kong Sugar Company and the Power of Legitimation

There is a'so a reasonable argument to be made that the company has its own
clam in the dispute that is based on the power of legitimation. In amanner similar to
the government it can claim that devel oping the sugar cane plantation creates jobs and
contributes to the local economy. In this sense it offers the community a common
good (see Section 4.3.2). Moreover, according to the commune chief the company
built a new six-room school (Respondent 3, 18 June 2012), further strengthening its
claim that its presence benefits the community.

4.2.4 Koh Kong Sugar Company and the Power of Information

The power of information is another power of exclusion being projected by
the company. It appeared in in two significant forms that cut across the powers of the
market and regulation (see Section 4.2.3). First was information about the
international sugar market that incentivized investment in the ELC in Koh Kong.

The other form was the withholding of information by the company along
with the government (see Section 4.3.5) that could have benefited the villagers. Since
the outset of the project information about the process for acquiring the EL C has been
incomplete and difficult to come by (CSC, 2012b). Before bulldozers appeared to
clear land in May 2006 no information was ever provided to the villagers by either the
company or the government regarding the coming project or how it would affect them
(see Section 4.1.2). Since the acquisition of the disputed land the company has
continued to withhold information as a means of protecting it. The company has
never released a statement regarding the dispute (Respondent 18, 06 July 2012).
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4.3 Impact on the Government

There has been a measurable impact upon the Cambodian government as well,
at least among the residents of Chi Khavillage. The inaction of the government on
behalf of the villagers has created a sense of doubt anong members of the community
regarding the real motives of the government. When asked if there is any process for
obtaining atitle to land ownership, awoman responded:

“1 don’t have alegd title and | don’t know how to get it. Thelocal authorities
and the government don’t tell us anything and the commune chief doesn’t
help.” (Respondent 6, 17 July 2012)

This comment clearly expresses doubt in the ability of the local authorities to resolve
the respondents’ grievances and suggests doubt in the willingness or ability of the
local officialsto ook out after their constituent’ s interests. There are other examples
of frustration with the government as well. Speaking on the topic of how the
plantation came into the possession of her land, a woman that was the member of a
focus group commented that the local authorities should have at least arranged a
meeting between the company and the local people before clearing began but this was
never done (Focus Group 1, 19 June 2012).

Ironically, this sort of inaction by local government officials is supported by a
comment made by the village chief during a semi-structured interview when he said
that it isimpossible to take action against the concession because they are too
powerful (Respondent 8, 19 June 2012). In this sense the change in land tenure
process has undermined the self-confidence of local officials.

Among the respondents there was also a sense of frustration or even hostility
toward higher tiers of government. Respondent 10 was one of about 150 villagers
who went to Phnom Penh to deliver a petition to the Prime Minister for help in getting
their land back from the Koh Kong Sugar Company. He was aso among those who

delivered a petition to the Koh Kong provincial court in 2007. To this date there has
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been no ruling on the petition**. Most recently he was involved in a demonstration
that blocked National Highway 48, the main artery between Phnom Penh and Koh
Kong. On May 13 he was among 200 demonstrators who fell trees to block the
highway for 24 hours. Recalling the event, the man says:

“l wasin the demonstration. It wasn’t good. We blocked the road for a day.
I’m sorry we did it. 1I’'m sorry we made it difficult for the [other] people, but
the government keeps on ignoring us.” (Respondent 10, 19 June 2012)

Ironically, it wasn't government officials or the security forces that convinced
demonstrators to clear the highway, but angry motorists (Chhay, 2012b). His
experience reflects a strong sense of frustration that goes well beyond Chi Kha
village. The demonstration was covered in the press and brought national attention to
the issue.

On the other hand, the government has also benefited from the change in land
tenure. One objective of promoting ELCs and agro-industry for the government is to
generate revenue from the export of key commodities (MAFF, 2010a). Althoughitis
not possible to quantify the revenues generated for the government by the concession
it is certain that the government is benefiting from the arrangement. Moreover, agro-
industrial ELCs are viewed within the government as an important engine of
development, especially in rural areas (CHRAC, 2009).

In summary, it isclear in Chi Khavillage that there is widespread frustration
with the government on all tiers regarding the issue of land confiscated by Koh Kong
Sugar Company, mainly because of the government’ s failure to act on their behalf.
Thisis especialy so because people believe the confiscation was illegal and unjust.
Within the village the impact on the government has not been good. At the national
level more research needs to be done to determine public sentiment. On the
international level the impact has not been good either. A series of reports about this

issuein particular, but also “land grabbing” and EL Cs more generally has ben flowing

1 A ruling on the complaint was scheduled for July, 12 2012 but was postponed at the last
minute to July 26. The ruling was postponed again only days before the rescheduled hearing.
There is no new date for the hearing.
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from NGOs and human rights advocates even before Koh Kong Sugar Company’s
bulldozersfirst arrived in Chi Kha Leu commune. Thisincludes a 2007 report critical
of the government by UNHCR. The effect has been to tarnish the international
reputation of RGC and pressure it to improve protecting the rights of its citizens.

4.3.1 The Government and the Power of the Market

The power of the market is essentia in driving government policy promoting
EL Cs and once again reveals how closely the market and regulation are closely linked
(see Section 4.1.2). ELCs are the government’s primary instrument for developing
the agro-industrial sector in Cambodia (see Section 4.3.2), which isviewed as
underdeveloped in terms of infrastructure, technology and production, but is
considered to possess the potential to create a number of economic goods. ELCs
attract FDI, which leads to the introduction of technology and infrastructure that is
needed to increase production of key commaodities that can be exported and sold on
international markets.

4.3.2 The Government and the Power of Regulation

Considering that it holds a monopoly on regulatory power it is no surprise that
the Government projected the power of regulation more than any other stakeholder.
Developing Cambodia’s agro-industrial sector is akey objective of the central
government and the promotion of creating agro-industrial ELCsis amajor supporting
element of that objective. Centralized authority for decision making combined with
government policy preferential toward ELCs make for aforce that is difficult to resist.
Cambodia' s political system is highly centralized. Even with a nationwide strategy to
decentralize the national government and empower governments at the provincia,
district and commune levels, thereis still little in Cambodiathat servesto balance
against the concentration of power at the top.

The RGC has been subjected to intense criticism for the uneven application of
the law, a contradictory and weak legal framework and generally weak rule of law
(LHWG, 2009). The policy promoting ELCs (see Section 2.1) has become afavorite
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target of such criticism (LHWG, 2009; CHRAC, 2009; BABC, 2010). All of these
different aspects represent various forms of the power of regulation that have
contributed to the process of change of land tenure in Chi Khavillage. What follows
isan analysis of the various forms of the power of regulation at play in the case study
and how they influenced the change of land tenure.

RGC' s policy to promote ELCs as a means of rural development is a central
issue in the dispute between the villagers in Chi Kha Leu commune and the Koh
Kong Sugar Company. Itisanationa level policy that has the overall goal of
developing Cambodia srural areas. There are several supporting objectivesto this
goal that include to devel op intensive agriculture and the agro-industry, to achieve the
goal of the ELC as agreed to with the investor, to create rural jobsin an ecologically
sustainable manner, to attract FDI and to generate revenues for the government
(MAFF, 2010b). The importance of the policy to the central government can be
measured by the recent massive expansion in the number of ELCsin Cambodia and
the total land area allocated to them (see Section 1.1). If measured in terms of
increased agricultural production the policy has to be considered a success, but it has
comeat aprice. Thepriceasit relatesto villagersin Chi Khais discussed below.

The subject of ELCs emerged during a focus group with villagers who were
made landless by the Koh Kong Sugar Company ELC. Recalling the statement of one
of the focus group participants, she asked rhetorically, “...They say development but
development for who?” (Focus Group 1, 19 Jun 2012). Her question leads to the
realization that the government’s policy to promote ELCs ostensibly to improve the
lives of rural people hasin redlity led to the exclusion and deprivation of tens of
thousands of rural people throughout Cambodia. Ironicaly, it isrural Cambodians
like the villagers of Chi Khawho are the very people that the policy is intended to
support. The policy isintended to provide jobsin rural areas and raise the level of
development. And yet the policy does the opposite in Chi Khawhere the number of
people who have had their livelihoods uprooted when their land was seized to make
the plantation is a high price for any jobs created on the sugar cane plantation. Most
jobs on the plantation are only seasonal anyway, meaning that it does not provide

income for workers year round.
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Bureaucrats working within various organs of the government with authority
over the allocation of land may not care much about the plight of smallholder farmers
with claimsthat overlap an ELC. Field research discovered that smallholders do not
normally hold official title to their land and therefore the land they occupy is
officialy considered as state land if it has not already been allocated for some other
purpose. Sincethey are on state land the government may rationalize that
smallholders like the people in Chi Khaare occupying it illegally and that the
government is under no obligation to provide any sort of assistance in the case of a
dispute or eviction brought about by the development of an ELC (Neef, 2012). The
manner in which the government controlsits territory in itself can act as aform of
exclusion and the government can be less than sympathetic toward the people who
bear the consequences and are marginalized.

Regulation can also act as a power of exclusion when laws and the legal
framework don’t function properly. This became apparent coming from the discourse
of aman who described how the courts had failed to reach a decision after CLEC
filed acomplaint on behalf of villagers with the Koh Kong provincia court against
Koh Kong Sugar Company. The complaint assertsthat: (1) the ELCisillega
because the size of the ELC islarger than the 10,000 Ha *limit prescribed by the
Land Law and the Sub-decree on ELCs, (2) it did not follow the process stipulated by
the ELC, (3) no socia or environmenta impact assessment was ever done and (4)
those who lost land to the ELC were never compensated at fair market value, as
required by the Land Law (Respondent 18, 06 Jul 2012). What isimportant hereis
not the merits of the complaint, though they seem solid, but how the legal process
functions as aform of the power of regulation and ultimately influences the case
study to exclude the villagers of Chi Khafrom access to the land that they possessed
before May 2006. To date the court has been unable to reach adecision. Not only
has the court’ s failure to act prevented reaching any decisive outcome, but in the
meantime the company continues to hold land which once belonged to the villagers.

12 This accusation is based on the claim that the K oh Kong Sugar Company ELC and the
9,400 Ha Koh Kong Plantation Company EL C that sitsimmediately adjacent to it on its
western boundary are both owned by the same group of investors and are in effect one ELC.
Creating two EL Cs sitting side by side was done to circumvent the 2001 Land Law, which
prescribes 10,000 Ha as the maximum size for an ELC (CSC, 2012b).
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The provincia court finally scheduled a hearing on the case for July 12, 2012, but it
was postponed to July 26 and then was postponed once again indefinitely.

Another form of exclusion brought about by the power of regulation in Chi
K ha has been ambient exclusion. ** Following the seizure of nearly 1,500 Ha of
smallholder land by the Koh Kong Sugar Company and subsequent compensation
payments, land became scarce and access to new land very difficult in Chi Kha
(Respondent 3, 18 June 2012). To the north of the village is the sugar cane plantation
and to the south is the Dong Peng Multiple Use Area (MUA), managed by the
Ministry of Environment (MoE) (RGC, 2008)'*. Using plantation land is no longer
an option and cultivation of the MUA requires a permit from the MoE that is not
easily obtained, especially in a part of Cambodia lacking a functioning regulatory
framework. The result isthat those made landless by the concession have little hope
of taking up tenancy elsewhere near the village.

By far the most thorough insight into the exclusionary power of regulation
regarding the dispute was provided by a staff member of Equitable Cambodia; an
NGO working directly on the case™. According to the Respondent, the origins of the
dispute between the villagers of Chi Kha and the company go all the way back to the
Khmer Rouge period when all private ownership was abolished (Respondent 18, 06
July 2012). Although on its face collectivization would not seem to be exclusionary,
it nonethel ess contributed to the process of change in land tenure and exclusion that
took place in 2006 and remainsin place today. As already considered in Section
3.1.5, in the aftermath of the Khmer Rouge regime awave of migration and

resettlement occurred in which it was common for people to settle on unused land,

13 This represents a form of ambient exclusion, where an all encompassing moral argument to
enclose and preserve unused land for the common good and future generations becomes the
basis for excluding small-scale farmers from accessing arable land (Hall, Hirsch, Li, 2011: p.
60).

4 The 2008 Protected Areas Law assigned MoE with jurisdiction of all of Cambodia’s
protected areas. Among the types of protected areas are MUAS, which are land areasrich in
natural resources that are intended to be protected in the long term, but can provide natural
products to the community in the short term. The Nature Protection and Conservation
Administration within MoE is charged with management of Cambodia’ s protected areas
(RGC, 2008).

> Equitable Cambodiais the local successor to BABC (Equitable Cambodia, 2012).
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clear it and cultivate it although they had no legal title to ownership®. Since then
laws have been enacted guaranteeing the right to private ownership of land by Khmer
citizens. Despite the existence of these laws however, the staff member believes that
the current legal framework is contradictory and ineffective (Respondent 18, 06 Jul
2012). Powerful investors have no problem obtaining ELC titles but most [ordinary]
people can’t get land titles. Hereit is apparent that the power of the market is closely
intertwined with the power of regulation. Investors eager to profit from Cambodia's
booming investor-friendly agroindustry sector support a key government policy that
creates arelationship of convenience. Stakeholders like Koh Kong Sugar Company
have the financial resources to take advantage of arelatively weak legal framework
while ordinary Cambodians do not, or they don’t know how to access the regulatory
processin thefirst place.

According to the staffer the legal system and rule of law in Cambodia are very
weak (Respondent 18, 06 Jul 2012). This raises the question of if aweak |egal
framework represents the power of regulation in denying the villagers of Chi Kha
accessto their land. The empirical evidenceisthat the answer isyes. Starting in May
2006 smallholders living near the concession had their land confiscated by Koh Kong
Sugar Company, which was justified as an ELC despite villagers aso having a
legitimate claim. To this day they remain without access to the land. Koh Kong
Sugar Company’s relationship with a Cambodian senator give it political influence
that allowsit to gain advantage from Cambodia’ s weak legal system.*’

There were other forms of the power of regulation at play that also had
significant influence over the process of the change in land tenure. During his
interview the NGO staffer described the arbitrary manner in which ELCs are carved
out of the countryside in Cambodia. He pictured a government officia in an officein

Phnom Penh looking at a map pinned up on awall and arbitrarily drawing a box on

¢ private land ownership did not exist in Cambodia between 1975 and 1993 (Slocomb, 2003;
RGC, 2008).

" K SL Group/Koh Kong Sugar Company’s close relationship with Senator Ly Yong Phat is
evidenced by the fact that both it and the senator’ s sugar cane EL Cs sit side by side, both
went through the EL C application process at precisely the same time (MAFF, 2010c) and

until 2010 both parties were co-investorsin the joint venture (CSC, 2012). KSL Group/Koh
Kong Sugar Company has significant access to political influence in Cambodia, as Senator Ly
was once Prime Minister Hun Sen’s economic advisor and the two are said to continue to
have a close relationship (LY P Group, 2011).
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the map and declaring it unused land that could be granted asan ELC. The official
does so without realizing that the land actually is being used by rural smallholders
who have been on the land for decades (Respondent 18, 06 Jul 2012). Although this
oversimplifies the process of granting ELCs, it shares similarities of a critique with
Vandergeest and Peluso in describing the manner in which a government official
allocates land for various uses simply by drawing aline on amap (1995). The
respondent’s point was just that. It isasthough abureaucrat a8 MAFF arbitrarily
drew the boundaries of the sugar cane plantation on a map without knowing or caring
what the reality was on the ground. In this case the arbitrarily drawn boundaries
enclosed land that was in use and being cultivated by the local population.

In July 2012 the RGC launched a new policy to measure and titleup to 1.2
million Ha of land for as many as 350,000 rural families nationwide (Titthara and
Boyle, 2012b). Policy implementation began with dispatching approximately 2,000
college students throughout the countryside to measure individual family plots. Once
the measurement phase is complete each family will receive primary title to a“mini
concession” of approximately 5 Hathat is good for fifty years (ibid.). The type of
tittleisanew form of title caled “primary title.” Thistitle can be converted to a
permanent title once MLMURPC processes areguest by the title holder to have it
converted (Respondent 23, 26 August 2012).

One of the more contentious aspects of the policy isthat it calls for taking land
from ELCsto make 5 Ha plots for families in places where aland dispute exists
between the local community and the ELC (ibid.). This new policy represents yet
another form of regulation as a power of exclusion in present day Cambodia. From
the description provided it appears very possible that land currently under the tenure
of ELCswill be partially reallocated to individual familiesfor private farming. This
would certainly run counter to what has been the trend for years. In this case the
power of regulation would force a change of land tenure in which the ELC becomes
partially excluded from itsland. It remains unclear whether or not policy
implementation will have any bearing on Chi Kha village, but for the Kingdom asa
wholeit is certainly astep in anew direction.

Some have criticized the policy as nothing but election-year politics. The
prime minister is making a cal culated move to strengthen his support in rural areasin
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the run up to next year’s parliamentary elections. The NGO staffer asserts that the
new policy isn't clearly formulated and there is no associated legal basis. He believes
that thereis no clear policy in place and that there isalso no process. “Itisjust a
bunch of inexperienced students going out and measuring land with no clear process
(Respondent 18, 06 Jul 2012).”

The power of regulation was important in shaping the process that led to Koh
Kong Sugar Company’ s acquisition of the land that was previoudly cultivated by the
villagers of Chi Kha. At thelocal level it was an absence of regulation that worked to
exclude smallholders from their land as there was no legal titling process and nobody
held legal titleto their land (see Section 4.1). It raises the question of what the
difference would have been if there had been aformal legal framework in place. This
study contends that there may not have been a dispute in the first place and if there
was it would have been decided in favor of the villagers long ago.

As observed in the previous section powers can transcend scale, but some
powers have greater presence in one scale than in the others. Regulation was
strongest at the national level, asit was ultimately the government policy that
promotes EL Cs as a means toward economic devel opment with other positive aspects
such as social benefit and environmental conservation. Perhaps sensing that this
policy has swung too far in favor of large-scale ELCs or perhaps taking steps to
prepare for next year’s parliamentary elections, the RGC’s new policy to create 5 Ha
mini concessions for up to 350,000 families across Cambodiais a new and curious

devel opment.

4.3.3 The Government and the Power of Force

The government also employed the power of force in the course of the dispute.
There are allegations that security forces were involved in forcibly evicting villagers
from their land shortly after the company began to seize villager land in 2006
(Kunmakara, 2012) and that security forces have been involved in the harassment and
intimidation of villagers. In one case of intimidation in March 2009 the commune
chief was accompanied by two police officers when he went to meet with an NGO
lawyer to tell him that the lawyer could not meet with villagers without written
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permission (CHRAC, 2009). Finally, during research a new Gendarmerie™® post was
observed at the intersection of National highway 48 and the access road |eading to the
main entrance of the sugar cane plantation. Although the post was built under the
pretext of ensuring social order there isthe implicit threat of forcein its presence,
especialy in consideration of its proximity to a highly controversial land concession.
The power of force played an essential role in the process of the changein
land tenure between the villagers of Chi Kha and Koh Kong Sugar Company. The act
of clearing the villager’s plots without their consent was in itself avery tangible
example of it. Bulldozers literally appeared and flattened fields and orchardsand in a
few cases even houses. In physical terms this was the process of the change in land
tenure. Once the land had been cleared the previous tenants didn’t have another
chance to accesstheir holdings. Their holdings were enclosed within the plantation
and patrolled by armed guards. Following the physical act of the process of changein
land tenure iswhat is best described as enforcement of the change in land tenure.
Since 2006, with the support of local and international NGOs the affected villagers
have waged what has become a campaign to have their land returned or at least to
have fair compensation provided. The campaign has among other things included
numerous demonstrations. The pattern of behavior of the company isto resist this

campaign and maintain the integrity of its concession.
4.3.4 The Government and the Power of Legitimation

The government uses the power of legitimation on a national scale to justify
its position in the dispute and on an international scale to deflect criticism from
international human rights advocates. It claims that its policy to promote ELCs leads
to development (see Section 4.2 of this chapter). The deputy governor of Koh Kong
province supports this policy. One report described him as proud of the factory and
plantation and quoted him saying to the effect that the 1,000 jobs created by the
plantation are more important than 100 people loosing their land (CHRAC, 2009).

¥ The Gendarmerieis one of four branches of the Royal Cambodian Armed Forces (RCAF).
Although they are often equated to western military police their roleis different because one
of their missionsisto, “... ensureinternal stability, security and social order...” sothe
Gendarmerie also has civilian jurisdiction (RGC, 2006).
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In a sense the government’ s position is aform of ambient exclusion becausein
its narrative development is depicted as a common good. Unfortunately achieving
development comes at the expense of those who are evicted and otherwise excluded
from the land enclosed by ELCs. Theright to livelihood and social justice for afew
are forced to compete with the value placed on devel opment and its benefits to the

broader popul ation.

4.3.5 The Government and the Power of Information

The government also wields the power of information. One form of
information it projectsisin advertising its own discursive of the potential financial
rewards to be derived from ELCs that it employs to attract investors. Government
officials travel abroad to pitch the attractiveness of ELCsto potential investors
(Sakun, 2011). The other form of the power of information that it usesisthe same as
in the case of the concessionaire (see Section 4.2.4). The government uses the tactic
of withholding information not to project power, but to defend its position. The ELC
acquisition process was purposefully non-transparent to hide any wrongdoing. The
withholding of information on the legal status of the dispute prevents critics from
making any specific allegations that could be damaging to the credibility of the
government’ s position in the dispute. An outcome of this tactic however, isthat it
reveals the government’ s tacit support for Koh Kong Sugar Company’s forcible

acquisition of villager land.

4.4 Impact on NGOs

NGOs represent the last stakeholder in the case study. For the purposes of the
study, NGOs are limited only to those working directly on the dispute. Other NGOs
active in the area with different focuses such as GDI and Care are not considered in
the study. Although NGOs play an important role in the study and in the dispute,
there was only limited information collected during field research that would be
helpful in determining what impact the process of change in land tenure in this case
has had upon them. Only once were NGOs mentioned during interviews (see Section
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3.2.1), although it appears the respondent was not referring to NGOs working on the
case, but an NGO like CARE that has the mission of providing training to lift women
out of poverty (CARE, n.d.). Therefore, the impact on NGOs is difficult to measure,
but it is also not central to the case study.

Nonetheless, at least for CLEC there has been significant benefit towards the
organization’s mission. Filing the complaint with the Koh Kong provincia court and
the Thai NHRC represents an important test case in addressing land rights, Foreign
Direct Investment (FDI) and ELCs. Moreover, taking the case to the Thai NHRC set
an important precedent for the NHRC because it was the first case in which the
committee assumed jurisdiction over a Thai company’ s activities outside Thailand.
Since then NHRC has taken up other transnational casesin Myanmar and Laos
(NHRC, 2012).

4.4.1 NGOs and the Power of Regulation

NGOs have attempted to project the power of regulation against the company,
but at this point the efficacy is not known. In 2007 CLEC filed a complaint with the
Koh Kong provincia court, but to date there has been no ruling on the case
(Respondent 18, 06 July 2012). At one point aprovincia judge in Koh Kong even
claimed that there was no case because he had not seen the complaint documents
(CHRAC, 2009). This reflects the challenge actors face when they attempt to take
legal action against entities closely related to the government through the
government’s own legal system, especially when the government’s legal system is
known to be weak and non-transparent (LHWG, 2009).

4.4.2 NGOs and the Power of Legitimation

L egitimation was the only power projected by NGOs during the case study,
but their successin doing so is akey theme of the discussion. Bringing the issue to
the attention of international public opinion, several NGOs pursued different methods
to elevate the dispute to the international level. These NGOs wielded social justice
on behalf of the villagers who were harmed by the devel opment of the sugar cane
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plantation to resolve the dispute in afair manner. CSC is a coalition of NGOs
working to bring justice to the villagers. The goals of the campaign are to end human
rights violations and environmental degradation caused by the company, see that the
dispute is resolved fairly for the villagers and to ensure that agro-industrial ELCs
benefit small-scale farmers and surrounding communities (CSC, 2012a).

CSC’soriginal strategy for achieving its objectives are to make the public in
Europe and North America aware of the dispute and to pressure Koh Kong Sugar
Company and the Cambodian Government to account for themselves. In July 2012
the Clean Sugar Campaign initiated a boycott against Tate & Lyle, the UK-based
company that imports sugar produced by the Koh Kong Sugar Company. The goal of
the boycott isto contest the legitimacy of the concession and this holds Koh Kong
Sugar Company accountable for its infringements upon the rights of villagers like the
villagersin Chi Khavillage.

Also projecting the power of legitimation on an international scaleis CLEC.
In addition to the complaint filed with the Cambodian court system, CLEC filed a
complaint with Thailand’'sNHRC. Once again, NGOs are employing the power of
legitimation on an international scale with the aim of holding the parent conglomerate
of Koh Kong Sugar Company accountable for infringing upon the rights and
livelihoods of villagersin Chi Kha Leu commune. The clean sugar campaign scored
amajor victory in July when NHRC determined through a preliminary investigation
that there was enough credible information against Koh Kong Sugar Company that it
warrants afull investigation (NHRC, 2012).

An NGO staffer says that the entire concession isillegal. When interviewed
he asserted that the concession is larger than what is permitted by law, it did not
follow the process laid out in the sub-decree on ELCs, there was never any socia or
environmental impact assessment and compensation at fair market value was never
paid in advance. According to him, these infringements del egitimize the company’s
claim to the land that the sugar cane plantation occupies (Respondent 18, 06 July
2012). HisNGO is part of CSC.
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4.4.3 NGOs and the Power of Information

The power of information in this case is deeply intertwined with the power of
legitimation (see Section 4.4.2). A key element of the NGO strategy to resolve the
dispute is the previously mentioned information campaign that exposes the
information of the harm done to the villagers by the company and tacitly approved of
by the government to the global public. Even if the boycott of products produced by
Koh Kong Sugar Company fails to have a measurable effect the campaign will still be
successful as long as the reaction by the global public is strong enough to put pressure
on the company and the government.

4.5 Exclusion’s Double Edge

It isdifficult to argue that exclusion’ s double edge was present in the case
study becauseit is not clear that the consequences of establishing the ELC were
unintended. It ismore likely that the consequences that affected 400 families were
considered atradeoff for achieving a government policy objective. Nonetheless, itis
clear that there were consequences, whether unintended or otherwise. This section
will discuss to what extent the concept can be applied to influencing relationships
between stakehol ders on the premise that the consequences were unintended.

One of the key objectives of the case study was to determine the significance
of exclusion’s double edge in influencing relations among stakeholders. It was
certainly significant in influencing the relationship between Koh Kong Sugar
Company and the villagers who had their land confiscated by the company. There
are several instances in which the comments of the respondents reflect the antagonism
between the two stakeholders. The commune chief noted that villagers were
protesting against the sugar cane plantation. One of the women in the first focus
group related how she couldn’t get ajob on the plantation because the company staff
believed she opposesit. Another woman related how a company guard shot three of
her cattle that wandered onto the plantation. A man from the village expressed how
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he thinks the plantation is bad for the community both in the short and the long term.
In addition to losing land to the plantation he also lost cattle to it when they wandered
onto plantation land and they were confiscated by guards. The man opposes the
plantation so strongly that he was involved in a demonstration that blocked National
Highway 48 for twenty-four hours to protest the plantation’s seizure of villager land.
Complaints have also been filed on behalf of villagers in the courts and with
international governance institutions, but because they were filed by NGOs working
on behalf of the villagers they will be reviewed in more detail when NGO
relationships with other stakeholders are examined.

The concession has never released a statement regarding the dispute and did
not participate in the study so thereis no testimony on which to analyze how it views
its relationship with the villagers. Instead the analysis has to be based on the
concession’ s actions. On the one hand, the concession hireslocal people to work on
the plantation. On the other hand however, it bans people it believes opposeit from
working on the plantation and its guards confiscate and shoot villager livestock that
wanders onto the plantation. There is even one instance where awoman was shot in
the foot by a guard. Based on the amount of violence the concession has waged
against villagersit is reasonabl e to conclude that the concession views the villagers
with animosity aswell. In the end the double edge of exclusion has created a great
deal of animosity between the villagers and the concession.

The relationship between villagers and the government is not marked by the
same level of acrimony as with Koh Kong Sugar Company, but thereis still a
detectable amount of tension. Severa of the comments made by villagers suggests a
sense of frustration at the unresponsiveness of the government. When asked about the
titling process one woman responded that, “...the local authorities and the government
provide no information...and the commune chief doesn’'t help (Respondent 6 18 Jun
2012).” The sense of frustration is detected in the statement of another villager who
saysthat “...nobody knows where to go or who to talk to... (Respondent 7, 19 Jun
2012)” when asked about the titling process in Chi Kha.

What is unclear is the government’s perception of the villagers. The only
statement available that gives a glimpse of the government’ s perspective of the
villagersis when the commune chief said that the villagers sold their land to the
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plantation and now they are protesting to get it back. This statement suggests that the
commune chief is not very sympathetic to the villager’s cause. Thereisaso anotable
lack of activity on the part of all tiers of government in bringing about resolution to
the dispute. On the provincial level the provincial court has failed to reach adecision
on the villager’s complaint for years now. A hearing was scheduled for July 12 but it
was then pushed back to July 26 before being postponed indefinitely. Moreover, the
Koh Kong deputy provincial governor was quoted by the CHRAC as saying to the
effect that the villagers only have limited rights and that 1,000 people getting jobs on
the plantation outweighs 100 families losing their land (2009). On the national level,
in 2007 villagers delivered a petition to the Prime Minister’ s residence in Phnom Penh
but never received aresponse. Through the government’ s inaction and the previous
statementsit is clear that exclusion’s double edge has reveaed alack of compassion
by the government toward the affected villagers.

The effect was significant to shaping relationships be but it is not certain that
the consequences were unintended. Policy makers often face dilemmas where thereis
a zero sum between policy options and they are forced to accept some cost when they
pursue afavored policy. ELCs are promoted as positive by the government because
they are perceived to bring devel opment to rural Cambodiawith a host of benefits
including jobs, FDI and revenues (see Section 4.4 of this chapter). Aninevitable
consequence given current conditions in Cambodiais that they create landl essness
that is ultimately the result of a clash between a customary arrangement of tenureship
and the formal laws and regulations governing the use and allocation of land (see
Section 4.2 of this chapter). Thisis certainly what happened in the case study and the
consequences for the relationships between stakehol ders was enormous.

Exclusion’s double edge created a great deal of tension between villagers and
the concessionaire. It also created significant frustration among villagers toward the
government due to itsinaction in resolving the dispute. The consequences of
exclusion’s double edge drove the stakeholders into two factions. The government
and the concessionaire aligned more or less on the principle due to a common interest
based on the market. The villagers and NGOs aligned in similar fashion on the basis
of human rights and social justice. Relationships between certain stakeholdersis not
entirely clear due to either alack of transparency or alack of information but it is
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relationships as well.

4.6 Conclusion

Table 4.1 Powers of Exclusion Matrix
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NMAMSOT

STAKEHOLDERS

VILLAGERS CONgIIE:E»ION- GOVERNMENT NGOs
Lack of Land International Promoting
Market Commodity ELCs/Agro-
MARKET Market Industry
No Formal Promoting Complaint to
Titling Process Development; Provincial Court
REGULATION ELC Grant
Process;
Land Titling
Demonstrations Land Enclosure; | Eviction
Road Block Shootings; Enforcement;
Beatings; Presence;
FORCE Kidnapping Tacit Approval of
Livestock; force by
Burning Houses | Company
Right to Jobs; Economic International
Livelihood; Economic Development Governance;
LEGITIMATION | Social Justice; Growth Social Justice;
Customary Human Rights
Ownership
Lack of info on Info on sugar Info on sugar International info
titling process; market and market; campaign
INFORMATION | Lack of info on EBA; Withholding info
ELC before Info on RGC about ELC
change in tenure | agro policy

Table 4.1 above summarizes the various forms of powers of exclusion that

were employed by each of the primary stakeholders to influence the process of change

inland tenure. Rather than focusing on more conceptua aspects, the intent isto

depict the forms of power used in the actual implementation of the process. Text in

red indicates an absence in a power of exclusion that led to acritica vulnerability for

a stakeholder, namely the villagers.
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The purpose of this chapter was to provide a detailed account of the findings
that emerged during field research and to discuss how each stakeholder encountered
the powers of exclusion during the process of the changein land tenure. The term
encountered is used to capture the fact that in some cases stakehol ders projected
powers of exclusion through various forms and in some cases they were made
vulnerable to the projection of a power of exclusion by another stakeholder.

The situation for the villagers in the study area has been made worse by the
development of the land concession because it deprived a significant segment of the
local population from the primary source of livelihood in Chi Khavillage and Chi
Kha Leu commune; namely agriculture. These people have overwhelmingly
remained in the area and are overwhelmingly poorer than before the concession was
established. They also burden the rest of the community as they rely on family and
neighbors for assistance.

Not al stakeholdersin the study have faired as poorly as the villagers,
however. Although the concessionaire’s reputation has been tarnished by credible
allegations that it acquired the concession illegally and that it violated the rights of
villagers, it till enjoys profits from exporting sugar produced on the concession to
overseas markets. Theimpact on the government has also been mixed. On the one
hand the government is facing mounting pressure both home and abroad to account
for itsinaction in resolving the dispute and in protecting its own citizens. On the
other hand it can claim that on alarger scale the concession is contributing to
achievement of the government’ s overarching objective of economic devel opment.
The government also benefits from revenue it earns off the concession. Finally, there
arethe NGOs. Theimpact onthe NGOsisn't entirely clear but for one NGO the
impact of the change in land tenure has definitely been beneficial. CLEC can claim
that filing complaints with the Koh Kong provincial court and the That NHRC has
been a successful test casein elevating the issue of land rights for rural peoplein
Cambodiato a governance forum with transnational jurisdiction. In doing so it has
set a precedent for NHRC' s jurisdiction over the overseas activities of businesses
based in Thailand.

The previous discussions revealed how and in what form the powers of

exclusion influenced the process of the change in land tenure across local, national
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and international scales. It also determined the powers and forms of power being
employed by each stakeholder to bolster its respective position. It also considered the
significance of exclusion’s double edge to the case study and the merits of the concept
of exclusion’s double edge overall.

The problems that befell the people of Chi Khavillage are at |east partialy
due to the absence of aland market in the village. Even an informal land market
would have at least helped to determine fair market value, but not even an informal
land market existsin Chi Khavillage or Chi Kha Leu commune. Had aformal
market existed at the local level where there was legal protection for private property
then it would have provided alevel of protection against the forcible seizure of land
that Chi Kha's villagers do not currently have. Instead, an international investor lured
by the prospect of profiting from the international market for sugar seized land that
had been tenured by smallholder farmers for years and converted it into part of acash
crop plantation. The power of the market at the international scale and the
vulnerability exposed by the absence of aformal land market at the local scale
converged to exclude small scale farmersin Chi Khafrom their land.

There was also an absence of regulation at the local level that |eft villagers
vulnerable to exclusion. The power of regulation was most apparent at the national
level, but it transcended scales down to the local level with ominous implications for
villagers who had no legal framework with which to defend their claims. Policies
promoting agro-industry and regulations at the national level that favor investors
converged with market forces to bring about the exclusion of local people from their
land.

Force was most present at the local level and was the most physical
manifestation of the process of the changein land tenure. Koh Kong Sugar Company
wielded force against villagersin Chi Khathrough many different forms. It forcefully
expropriated their land by clearing it with bulldozers and then enclosed it and
enforced the enclosure with security guards. The guards in turn perpetrated numerous
forceful and even violent acts against local residents including confiscating stray
livestock that they discovered on company land and demanding the owner pay afine
before returning the animals, shooting livestock, beating villagers with rifle butts and
in one case even shooting avillager in the foot. The company also employed force
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when it encircled one families plot with land acquisitions and forced them to sell it for
fear of not being able to access it through company land. Although the power of force
was used by the company to force the process of change in land tenure, it did not have
amonopoly on the power of force. Villagers used the power of force to contest their
exclusion to tenure imposed by the company. Villagers participated in several
demonstrations including one in May 2012 where they forced the closure of amajor
highway linking Koh Kong with Phnom Penh for aday. The power of force was not
very significant beyond the local level, with the exception that the closure of the
highway had implications on the national level.

Legitimation was wielded by all four major stakeholders. The power of
legitimation was also present on al scales. Villagers used the power of legitimation
across the local and national levelsto claim their right to alivelihood, to demand
socia justice, to claim ownership to their land and to contest Koh Kong Sugar
Company’s seizure of their land. The government used the power of legitimation to
justify the concession, claiming it would lead to economic development. NGOs
wielded the power of legitimation most effectively on an international scale by
waging an international information campaign that eventually evolved to include a
boycott of sugar produced by Koh Kong Sugar Company. They also brought the case
to the attention of the network of international governance, putting pressure on the
company and the government to account for abusing the rights of the villagers.
Although the company has been silent to date, it too could wield the force of
legitimation by claiming that the plantation creates jobs and contributes to regional
economic growth.

Information emerged as a power of exclusion in the case study. A lack of
information among the villagers regarding laws and regulations on land tenure made
them vulnerable to having land seized. They were also left vulnerable to having their
land expropriated when the government and the concessionaire withheld information
about the plan to develop the sugar cane plantation. Finally, information acted asa
power of exclusion asit was used by stakeholders to make decisions and project other
forms of powers of exclusion upon competing stakeholders.

Exclusion’s double edge is somewhat flawed because the concept assumes
that conseguences of a change in land tenure are unintended when in fact they may be
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accepted as anecessary cost. Still, the mechanism the concept alludes to played a
significant role in influencing relationships between stakeholders. The most glaring
consequence from the development of the sugar cane plantation is that it caused the
landlessness of 400 families and drove them into deeper poverty. But there were
other consequences aswell. The case triggered the mobilization of acampaign by a
coalition of national and international NGOs to bring justice to those who were made
landless by the ELC and to bring an end to the practice of forced evictions. This
campaign has brought pressure upon both the concessionaire and the government to
account for their actions and has undermined the reputations of both stakeholdersin

the eyes of international public opinion.



CHAPTER YV

CONCLUSION

The previous chapters have methodically laid out the case study as abasis
upon which to apply the conceptual framework of the powers of exclusion. The
purpose of this chapter isto review findings and analysis and to link them together in
amanner that provides a clear and comprehensive understanding of the manner in
which the powers of exclusion shaped the process of change in land tenure. This
chapter also considers the overall utility of the conceptual framework and proposes
topics for further research that will widen the base of knowledge on land tenure and

economic land concessions in the future.

5.1 Synthesis of Findings

A key objective of the study was to determine how the different stakeholders
have been impacted to date by the process of the change in land tenure between small-
scale farmersin Chi Khavillage and the sugar cane plantation. There was wide
variation among the stakeholders in terms of impact. By far the biggest losers were
the villagers who had their land confiscated to develop the concession. The discourse
of the overwhelming majority of the respondents revealed that villagers who lost their
land were thrown into poverty, even by rural Chi Khavillage’' s modest standards.
Many of these people were forced to rely upon help from their neighbors and
extended family, piling additional burden upon a community with extremely limited
resources.

For other stakeholders the impact has been mixed. The concessionaire and the
government in particular are stakeholders who have enjoyed some benefit from the
change in land tenure but who have also absorbed significant costs. Koh Kong Sugar
Company and its parent conglomerate are enjoying profits from exporting sugar
produced on the concession. Thisis even more the case since they enjoy the
advantages of the EU’s EBA arrangement, which eliminates tariffs and quotas on
products originating in Cambodiathat are exported to the EU. On the other hand, the
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company is facing pressure from public opinion brought about by Clean Sugar
Campaign’s effort to bring international attention and accountability to company
activities that have infringed upon the rights and livelihoods of peoplelivingin
surrounding communities.

For the government the impact of the process has been mixed aswell. On the
one hand it can claim that it is directly benefiting from revenue generated by the
concession and that more broadly the concession is contributing to the Kingdom’s
economic development. On the other hand, it is facing the same pressure as Koh
Kong Sugar Company to account for the damage the concession has done to the rights
and livelihoods of people who lost their land and to account for why the Cambodian
government has failed to take any meaningful step toward bringing the dispute to a
just resolution.

Finally, the findings revealed the impact that the change in land tenure has had
upon NGOs. It was more difficult to measure the impact on NGOs because there is
less directly at stake in the case study than for the NGOs than for the other
stakeholders. In genera however, the impact has been positive. The case has drawn
attention to the broader issue of land disputes in Cambodia and has created pressure
on the RCG to review its ELC policy and the policy’s implementation. Another
accomplishment enjoyed by the NGOs is the success of bringing the case before the
Thai NHRC. When it was origindly filed in January 2010 it set a precedent for
NHRC' s transnational jurisdiction over Thai companies with operations abroad.
NHRC’ s decision to conduct a full investigation of the case in July 2012 reinforced
the precedent.

The findings outlined above provide the basis for the analysis that was also
central to the study. A brief summary of the analysisis provided in the following

section.
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5.2 Synthesis of Discussion

Discussions led to several conclusions that provide greater insight into the
process of change in land tenure in Cambodia. As the creators of the conceptual
framework contend, the powers of exclusion work at different scales and are
intertwined. What was discovered during the course of analysis, however, is that
some powers function differently than others on different scales, although ultimately
they al result in influencing an outcome on the ground in Chi Khavvillage.

In the case study the power of the market was pervasive across all scales. On
the local level it was the absence of aland market that made villagers vulnerable to
external market powers. This camein the form of a Thai sugar conglomerate taking
advantage of powers of the market at the international level to acquirethe ELC in
Koh Kong that ultimately forced the change in land tenure, in particular through
leveraging the power of regulation. Although not directly related to the case study, a
national level real estate market was also observed that may have implicationsin the
future. Asidefrom its presence across scales, another characteristic of the market was
how it transcended scales; powers of the market on one scale ultimately result in
changes at the local scale.

The power of regulation was not as pervasive as the power of the market, asit
its presence on the international scale was not as important in shaping outcomes at the
local level in Chi Kha. This contrasted with the influence of the power of the market
at the international scale, which had a major influence over outcomes at the local
level. However, there was a close interconnectedness of the powers of the market and
regulation that created a synergistic effect that profoundly shaped the process of the
changein land tenure. The absence of the power of regulation or alegal framework
on private land ownership at the local level exposed smallholder farmers to powers of
exclusion operating on greater scales. A clash between an informal land tenure
arrangement in the village and Cambodia s legal framework occurred because the
legally unused state private land was rezoned as an ELC by the government even
though at the local level the land had been under a customary form of tenureship for
years. Thelack of any system of land registration in Koh Kong exposed villagers to
the assertion that they had no legal claim to the land they previously tenured.
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There are three mgjor points to conclude from the analysis regarding the
power of force. Thefirst conclusion of thisthesisisthat force was limited to the local
scale. Thisisdue to the fact that force represents the physical manifestation of the
process of change in land tenure, where bulldozers and armed guards literally push
people out of the way to expropriate land. The second point about forceisthe
concessionaire did not possess a complete monopoly onit. Villagers wielded various
forms of force as they contested the legality and justice of the ELC. Thefinal point
about forceisthat it was not only the use of force, but the threat of the use of force
that influenced the process. The clearest example in the case study was the newly
constructed Gendarmerie post constructed near the entrance of the sugar cane
plantation.

The last power of exclusion to be analyzed was the power of legitimation.
This power aso bore its own unique characteristics in the case study. The most
notable characteristic of the power of legitimation was that all stakeholders attempted
to employ it to strengthen the justification for their respective positions. Villagers
used theright to livelihood, social justice and tradition to legitimate their claimsto
their land. The concessionaire (through third parties) legitimated its position through
the claim that the concession would create jobs for surrounding communities and
improve the local economy. The government had asimilar basis for its position,
claiming that ELCswill help to devel op the national economy and reduce rurd
poverty. NGOs elevated the dispute to the international scale to delegitimize the
concessionaire and the government with the strategy that negative international public
opinion would pressure them into reconsidering their positions. Thus, the power of
legitimation was embraced by each stakeholder and was pervasive across all scales.

Information should also be considered for integration into the powers of
exclusion conceptual framework. During the case study it became clear that access or
lack of access to information put certain stakeholders at an advantage or a
disadvantage. The power of information is definitely atopic to consider for future
research.

Exclusion’s double edge was also considered in the analysis. Exclusion’s
double edge was significant in shaping relations among stakeholders as government
policies to promote development in rural areas and private sector motivesto profit
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from an international commodity market converged to create consequences such as
creating increased rural landlessness and deepening poverty in Chi Khavillage.
Another consequence was the backlash created by the forceful expropriation of land
asacoalition of human rights NGOs mobilized an international campaign to hold the
investor and the Cambodian government accountable for the violation of human rights
and flouting of Cambodia s laws on land tenureship. The problem with the concept
however, isthat it is based on the assumption that negative consequences are
unintended when in fact it islikely that they are anticipated and deemed as an
acceptable cost for undertaking a project.

5.3 Utility of the Conceptual Framework

A fundamental question considered by the thesisis the overal value of the
conceptua framework and whether or not applying it to this particular case of change
in land tenure has revealed anything beyond the base of knowledge that existed
previously regarding the case. Asthe previous sections of this chapter reflect, thereis
tremendous value in the conceptual framework because it provides a perspective of
analysis that brings about a more thorough understanding of the complexities
involved in the case study and in other cases likeit. The framework closely analyzes
the process of the change in land tenure rather than the negative consequences of the
change. Indoing so it views the process through four different lenses — the powers of
the market, regulation, force, legitimation and now information —and how they
converge and interact with one another to provide a more vivid perspective.

Integrating the power of information into the powers of exclusion conceptual
framework not only highlights the importance of information even in remote areas of
rural Southeast Asia, but also deepens the level of understanding in how information
shapes the process of the changein land tenure.  The creators of the conceptual
framework acknowledge that there are other powers of exclusion involving land
tenure aside from the market, regulation, force and legitimation; their contention is
just that those four powers of exclusion are extremely important (Hall, Hirsch, Li,

2011: p. 197). Thisthesis has uncovered that one other significant power at play is
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the power of information and contends that it is of equal significance as the powers of
the market, regulation, force and legitimation.

To date the only other known research on the topic of the land dispute has
been NGO reports that view the dispute through the lens of either human rights or rule
of law. Their work so far has tended to villainize stakeholders like the concessionaire
and the government while victimizing villagers without giving proper attention to the
processes at play or to the interaction between various forces such as the market, the
legal framework or the use of force.

5.4 Significance of Research

This research is significant because it more thoroughly analyzes the process of
changein land tenure in Cambodia rather than only focusing on the negative aspects
of itsoutcomes. Asacase study it isrepresentative of anationwide trend in
Cambodiathat has been accelerating for years. There are few studies that look at land
tenure beyond the aspect of land grabbing and thisisthe first formal study that applies
the powers of exclusion framework to aland dispute related to ELCs in Cambodia.
The research is also significant because it identified the power of information as an
additional element that could be incorporated into the powers of exclusion framework.
Doing so would further deepen understating of the process of change in land tenurein
Cambodiaasit relatesto ELCs, and perhaps as it relates more broadly throughout
Southeast Asia.

5.5 Further Research

There are several important issues that emerged from the case study that
would serve as suitable topics for research in the future. A study of the significance
of accessto information in issues of land tenure will bring new insight that will
benefit those who specialize in land tenure as well as policy makers whose decisions
have implications on who uses land and how it isused. Thisresearch can be
conducted by applying a powers of exclusion framework that has been modified to

incorporate the power of information or it can adopt an entirely new framework. The
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objective of the research would be to examine how information shapes changesin
land tenure in Southeast Asia

Another topic encountered during the case study that is worth future research
isthe new land-titling program that recently began implementation in Cambodia (see
Section 4.2). There are important questions about the program and how it will affect
land tenure. The land-titling process has yet to be clearly defined, the degree of
ownership contained in thetitle is unclear and it is unknown how the program will
affect the government’ s rural development strategy. Until now the strategy has been
based on promoting agro-industrial ELCs, but if the government enforces a policy that
takes land away from ELCs it may make investors cautious of investing in Cambodia
in the future. The objective of the research would be to analyze how effective the
new policy isin addressing rural landlessness and land disputes between ELCs and
neighboring communities.

The last recommended topic for further research is land categorization and
zoning in Cambodia. During the course of preparing this thesis numerous categories
of land were encountered under the jurisdiction of several ministries that made the
land use system in Cambodia seem confusing and unclear. One contradictory
exampleisthe Dong Peng MUA. Although it is arestricted use protected area under
the management of the MOE, it encompasses several villages and and even the Srae
Ambel district center and large cultivated areas including wet rice paddies and sugar
canefields. It raises serious questions about how the land is managed and what the
definition of a protected area means. The objective of this research would be to more
clearly understand the manner in which the RCG categorizes land and what is at the
root of apparent contradictions like the previous example.
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APPENDIX A

CHRONOLOGY OF RURAL LAND TENURE IN CAMBODIA

Pre-colonial (before 1863):

Land in principle was the property of the King but in practice it was open for use by
those willing to clear and cultivate it. The main constraints to developing land were
labor and draught animals due to Kingdom’s small population and scarcity of
livestock. Most agricultural land was concentrated around the Tonle Sap and the

Mekong (Hall, Hirsch and Li, 2011).

French Colonial Era (1863-1953):

The first law regulating land use was the 1884 Land Act, but it was not fully
implemented until the 1930s. In 1912 the colonial administration introduced the
Cadastral system, but this was mostly intended to establish investment security for
French investors. In 1920 the Civil Code was enacted, which officially recognized

the right to own land (ibid.).

Post-Independence Period (1953-1975):

The legal basis for land ownership continued until 1975 when the Lon Nol
Government was toppled by the Khmer Rouge. The 1956 Constitution under then-
Prime Minister Prince Sihanouk codified private property rights. The right to private
property was reconfirmed in the 1972 constitution under Lon Nol, but there was only
partial progress in land registration that mostly focused on rice-growing areas where
populations were more concentrated. The upheaval caused by the war in Vietnam and
Cambodia’s civil war seriously disrupted rural land tenure, as millions of rural

Cambodians fled the violence in the countryside for the safety of the cities (ibid.).
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Khmer Rouge Period (1975-1978):

The 1976 constitution of Democratic Kampuchea (DK) abolished all private property
including land. The Khmer Rouge Regime instituted a radical policy of forced
collectivization, which included evacuating the country’s urban areas and forcing
virtually the entire population to work on agricultural collectives under appalling
conditions. Between one million and three million people (out of a total population of
seven million people) perished from murder, malnourishment or overwork. During
this period all cadastral records were destroyed, along with physical markers

representing the boundaries of land ownership (ibid.).

People’s Republic of Kampuchea (PRK) Period (1979-1991):

The 1981 Constitution codified all territory within Cambodia’s borders as State land
(ibid.). Although the government implemented a new form of collective farming
known as khrom samakhi (solidarity group), it also experimented with other more
individualized land use programs short of full ownership. The family economy
program allowed exclusive use of unused State land by families to increase
agricultural production and improve food security (Slocomb, 2003). Following the
transition from PRK to the State of Cambodia (SoC), a new constitution was enacted

in 1989 that reinstituted private land ownership (Hall, Hirsch and Li, 2011).

Transition Period (1991-1997):

This period was influenced heavily by the flow of migration as Khmer people
attempted to restart their lives or otherwise reunite with family members and resettle.
Rural land allocation was based on family size and not prior occupation or claim. The
1992 Land Law allowed people to apply for occupancy certificates but did not
legalize full ownership in rural areas. Only 14 percent of 4.5 million occupancy
certificate applications were successfully processed, mainly for plots near Phnom

Penh and Siem Reap. During this period a rural land market also developed (ibid.).
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Cambodia People’s Party (CPP) Consolidation of Political Power (1999-Present):

This period is characterized by the growth in large-scale private interests linked to the
military and CPP leadership. There is also an accompanying growth in the incidence
of “land grabbing” and land disputes. Private interests produce cash crops such as
rubber and palm oil. The 2001 Land Law is enacted, superseding the 1992 Land Law.
A key difference is that the 2001 Land Law differentiates land into three categories:
State public land, State private land and privately owned land. Several land
registration programs are implemented with varying degrees of success including
MLMUPC’s SLR program. Rural landlessness emerges as a national issue (Hall,
Hirsch and Li, 2011; MLMUPC, 2011).
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APPENDIX B

SYSTEMATIC LAND REGISTRATION (SLR) PROCESS

Step 1 (Preparation):

- Define adjudication area.
- Establish Administrative Commission.

- Notify residents of Opening Meeting of Adjudication Area for SLR.

Step 2 (field Work):

- Demarcation, survey and adjudication to establish Cadastral Index Map and List of

Owners.

Step 3 (Public Display):

- 30-Day Period of Public Display of Adjudication Documents (Cadastral Index Map
and List of Owners) for land owners and stakeholders to check details of adjudication

documents.

Step 4 (Decision):

- Adjudication documents decided. Reports of adjudication documents are sent to
governor of capital/province to confirm the contents of the land register of undisputed

land parcels.

Step 5:

- Adjudication records are confirmed for all undisputed parcels and Land Register is
confirmed at district, provincial and national levels (Provincial level is primary level).

- Land certificates are issued to the legal land owner. (Source: MLMUPC, 2011)
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APPENDIX C

PROCEDURES FOR INITIATING, REQUESTING AND GRANTING
ECONOMIC LAND CONCESSIONS (ELCs)

1. Solicited Proposal where a Contracting Authority proposes a project for
solicitation from investors or Unsolicited Proposal where investor proposes a project

to the State for approval.

2. Develop initial documents proposing ELC project in a form established by the

Technical Secretariat.

3. Send the initial project documents to the Technical Secretariat for preliminary

study and recommendations.

4. Consult with relevant provincial Land Use and Allocation Committee and

regulatory institution regarding project.

5. Arrange initial environmental and social impact assessments.

6. If initial environmental and social impact assessments indicate a medium or high
degree of adverse impact arrange for full environmental and social impact

assessments.

7. Prepare a complete set of project documents including all recommendations and
reports generated from previous steps, which will serve as the basis for the Terms of

Reference for Solicited Proposals.

8. Once the Technical Secretariat receives a complete set of documents from the
Contracting Authority the Technical Secretariat will prepare a solicitation for proposal

that includes a notice, Terms of Reference and an application form.
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9. The Technical Secretariat disseminates a Notice for Solicited Proposal and
provides a notice to the Council for Development of Cambodia (CDC). The notice
specifies the manner, place and time and specifies the window for proposal
submission. The submission window will be no less than 60 days. The terms of
Reference must include the project description and supporting documents, criteria for
evaluating the technical, financial and commercial content and any necessary non-

negotiable contract terms.
10. At least 30 days prior to the proposal submission deadline the Technical
Secretariat must organize a public meeting to clarify all points of the solicitation

documents and must afterward prepare a public docuent containing all clarifications.

11. The Technical Secretariat reviews proposals and recommends responsive

proposals to the Contracting Authority.

12. The Contracting Authority prepares a ranked short list of all responsive proposals

and provides a copy to each proposer.

13. Before signing the ELC contract the proposer must be registered with the

Commercial Register.

(Source: Sub-Decree on Economic Land Concessions, 2005)
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APPENDIX D

LIST OF QUOTED RESPONDENTS
Focus Group 1. Villagers residing in Chi Kha village. Interview, 19 June 2012.

Focus Group 2. Villagers residing in Chi Kha village. Interview, 20 June 2012.

Respondent 3. Commune Chief, Chi Kha Leu commune, Srae Ambel district, Koh
Kong province. Interview, 18 June 2012.

Respondent 4. Chi Kha village resident.. Interview, 18 June 2012.
Respondent 5. Chi Kha village resident.. Interview, 18 June 2012.
Respondent 6. Chi Kha village resident.. Interview, 18 June 2012.
Respondent 7. Chi Kha village resident.. Interview, 19 June 2012.

Respondent 8. Village Chief, Chi Kha village, Chi Kha Leu commune.
Interview, 19 June 2012.

Respondent 10. Chi Kha village resident.. Interview, 19 June 2012.
Respondent 13. Chi Kha village resident.. Interview, 20 June 2012.
Respondent 18. Staff member, Equitable Cambodia. Interview, 06 July 2012.

Respondent 23. Official, MLMUPC. Interview (by e-mail), 26 August 2012.
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APPENDIX E

PICTURES




115

E.3 Chi Kha Village Pagoda
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E.5 Chi Kha Village along National Highway 48
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E.7 Researcher Conducting Interview (with Respondent 6) in Chi Kha Village
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