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CHAPTER |
INTRODUCTION

1.1. RATIONALE

Conflict and persecution are key explanatory variables for refugee flows and
displacement within and across borders: globally. Ethnic and civil conflict, state
building, state collapse and failure, and gevernment persecution are all inherently
violent processes and can lead directly fo mass-forced migration. (Newman, 2003) As
a case study groups for vietims of forced displacement, this study focuses on North

Korean asylum seekers who fledtheir home country to seek shelter in Thailand.

In recent decades, a great numbexr“ of North Korean asylum seekers have fled
to China, driven by human rights abuses‘in their country of origin. They have been
motivated by a broad array of human riéjh{s violations and related deprivations:
political repression and lack of basic freedbﬁa_s__, unwarranted detentions, torture and
public execution, and prolonged famine caﬁé__ed_by economic mismanagement. As a
result, both a large number of those who have fz—jlced persecution by the regime as well
as others who have been forced to move across borders in.search of basic necessities
have sought refuge outside the country. Some of these migrants subsequently try to
seek asylum in other ceuntries, including, many who cross into Thailand to seek

refuge before résettling-in third countries.”

Forced displacement-is both ‘a threat to; and/a product.of, the international
system af nation-states. (Turton, 2002) As Turton’s states, refugees are produced by
the threat of persecution with their nation of origin but after they flee across borders,

they also become a threat to the receiving nation’s interior security by crossing into

! Muntarbhorn, Vitit. 2007. “Address of the Special Rapporteur on the Situation of
Human Rights in the Democratic People’s Republic of Korea”. At the International
Conference on the North Korean Human Rights Situation, 18 September 2007,
Bangkok, Thailand.



their territory. Adelman describes refugee flows as ‘the Achilles’ heel’ of the nation-
state system. He notes that the twentieth century became the century of refugees
because of the increasing partition of the globe into a system of individual nation-
states within which states were assigned the role of exclusive protectors of the rights
of their citizens. After the globe had been fully divided in this manner, those fleeing
persecution in one state had nowhere to go but into the sovereign territory of another

state, which required the entrance permission of the second state. (Adelman, 1999)

Thailand has become.the top choice of asylum country for North Korean
asylum seekers to pass through as a final transit-and meeting point for scattered
families to reunite in before resettlement to third countries. According to the report of
the Ministry of Unification of South Korea, 38% of North Koreans who resettled in
South Korea were from TFhailand,in 2007, which is the highest rate among transit
countries.? This raises.the first question addressed by this study: As Thailand does
not legally recognize migrants entering it_s_fté—rritory as refugees, what are the pull-
factors that attract North Koreap-asylum seé_i(érg to the country?

Thailand has\a history of providing-sgfe shelter/to over a million displaced
persons from neighbouring countries over the last several decades. Towards North
Korean asylum seekers, Thailand has always Deen cooperative in assisting North
Korean’s to resettle tosthird countries rather than attempting to repatriate them.
Although Thai* authorities have tried to implement tough measures to deal with
asylum seekers'at its borders, and has detained and prosecuted such persons as well
as thoseiassisting them to “crosstintd Thailand witheut payment; statistics show that
most Naerth Korean asylum seekers still prefer Thailand in spite of the strict and

punitive policies of the Thai authorities.

2 Ministry of Unification of Republic of Korea. 2008. “The Parliament Investigation
Statistic data”: Total 2,544 of North Korean Asylum seekers resettled in South Korea
in 2007, 38% of them are from Thailand, 28% from Southeast Asian countries except
for Thailand, 18% from Mongolia, and 15% from China. available from:

http://nk.joins.com/news/view.asp?aid=3212721



Thailand now faces a new phase of refugee concerns due to the increasing
influx of North Korean asylum seekers to the country. The carrying capacity of the
Immigration Detention Center (IDC) in Bangkok has become overwhelmed, bringing
with it human rights concerns about the detention conditions and the broader policies
towards refugees in Thailand. However, from Thailand’s point of view, the situation
has been interpreted quite differently. Delays in the visa process by resettlement
countries such as the U.S.A. and South Korea-are viewed as the cause of the over-
accumulation of North Korean.asylum seekers.in the detention center rather than the
policies of the Thai Immigeation'Bureau. As stated earlier, it is true that North Korean
asylum seekers in Thailand are dealt with as immigration offenders and prosecuted in
accordance with national Jaws. In practice however, none of the North Korean asylum
seekers have been forCibly repatriated unlike some other immigration offenders in
Thailand. In addition, they are provided with special treatment, which this study
refers to as “decriminalization practices.” Theée practices show that even though Thai
authorities do not provide legal entitlemeﬁf fQ,__refugee status, North Korean asylum
seekers are not treated as ordinary criminalrsib_uf rather victims of forced migration. In
this respect, this thesis argues that not only VEhe opporitine geographic location of
Thailand but also the/Thai Immigration Bureau’s decriminalization practices toward
North Korean asylum seekers have been a contributing pull-factor for asylum seekers
to Thailand.

1.2. SIGNIFICANCE OF THE STUDY

This research is the first study on the situation in Thailand as a receiving
country for North Korean asylum seekers. There have been many studies on North
Koreans fleeing their home nation but very few exist related to their experiences in
transit countries. More specifically, there are no studies that have been conducted
which focus on the decriminalization practices of Thai immigration officers towards
North Korean asylum seekers. Therefore, this research makes a unique contribution

to the academic literature available on Thai immigration policies and



decriminalization practices towards North Korean asylum seekers.

The study showed that the Thai Immigration Bureau’s decriminalization
practices have helped to bring about the improvement of human rights for North
Korean asylum seekers even though they are not allowed to gain refugee status under
Thai law. It was also found that Thailand’s efforts to protect North Korean asylum
seekers’ human rights faces the twin burdens of a limited budget and potentially
conflicting national security eoncerns. The whole process from arrival of North
Korean asylum seekers In_Thailand to resettlement in third countries was also

analyzed to provide a bettertingderstanding of the procedures involved.

A thorough literature review on international refugee laws and the history of
refugees in ThailandWas €onducted to provide a background for the study. It was
found that there have been many incidents of refugee crises in modern Southeast
Asian history and that Thailand has inordinété'jly been in the center of these situations
as an asylum country. This sstudy revié_i/\;eq_ the refugee policies of the Thai
Government since its first recognition of djsplza’qed persons, analyzed the situation of
North Korean asylum, seekers in Thailand sihé;e their first arrival and aggregated the

statistical data available on North Korean asylum seekers from various sources.
1.3. OBJECTIVES
This research has three objectives:

i) To define the status of North Korean asylum seekers in Thailand based on
international refugee instruments and examine their situation in Thailand;
ii) To investigate the Thai Immigration Bureau’s decriminalization practices
toward North Korean asylum seekers in the Bangkok IDC;
iii) To analyze Thailand’s policy of promoting and protecting human rights
through a case study of decriminalization practices toward North Korean

asylum seekers.



1.4, METHODOLOGY

Methodology of this research included documentary research and qualitative
field research. The documentary research was carried out to review the international
refugee instruments and existing literature related to North Korean asylum seekers in
order to establish the context for North Kergan asylum seekers’ claims to refugee
status. The qualitative field research was”designed to assess Thai policies and

practices towards North Korean-asylum seekers.
1.4.1. Documentary Researeh

There are few-académic resources available that directly relate to the situation
of North Korean asylum Seekers “in T‘h_ailand because they are a fairly recent
phenomenon. In addition; the relatively s_hj_;ai.i scale flows of North Korean asylum
seekers into Thailand compared with those_lfr—-o_r,r_) Myanmar, Lao PDR and Cambodia,
means that there are fewer NGOS. or acq&éfr{ip researchers working on the issue.
However, there have, been a large number-(r);c internet snews articles reporting on
noteworthy events related to this refugee population in Thailand, i.e. The Thai Police
crackdown and arrest of 172 North Korean asylum seekers at a safe house in
Bangkok in 2006, or the.hunger strike of, North Korean asylum seekers in the
Bangkok IDClin 2008.

In ‘addition_to. internet-based hews media) the) academic literature available

was used to review the situation of human rights of North Korean asylum seekers, the

history of refugees in Thailand and international refugee law.

1.4.2. Field Research

This thesis assessed the Thai policies towards North Korean asylum seekers



as well as the actual practice of decriminalization in the IDC by employing
qualitative research methods. As the study target group involved with the policy is

not that large, key informant interview was chosen as the main data collection tool.
1.4.2.1. Target sampling

To examine the actual condition of decriminalization practices in the IDC, the
study focused on the Thai immigration offiCials who are responsible for the North
Korean asylum seekers in the Bangkok IDC as the primary study target group. To
verify the reliability of the‘responses of the Thai immigration officials in the IDC,
additional informants from otherorganizations and institutions were also interviewed.
These included North Korean asylum-seekers themselves are detained in the IDC in
Bangkok, South Korean officials from the Ministry of Foreign Affairs and Trade who
are responsible for North Korean asylum seekers in Thailand and NGO activists who
work on the human rightsiconcerns of Nort_h_f Kbrean asylum seekers in Thailand.

1.4.2.2. Data collection

Originally, it was planned that the research would include an exploratory field
trip to the IDC to investigate the decriminalization practices of the Thai immigration
authorities in the IDC through interview with Thai immigration officials and North
Korean asylumiseekers-who are detained in the IDC. However, despite three official
interview requests and four informal efforts through personal channels, all of the
requests) for-intervisws with“asylum Seékers Wwere\rejected by the Thai Immigration
Bureau. iThe reasons given for the rejections were that the topic is too sensitive to
Thai national security and that moreover, the Thai Immigration Bureau does not have
the authority to grant interviews with North Korean detainees to non-relatives.
Therefore, in consideration of the time and resources available, the research methods

were reconceptualised.

To collect data from Thai immigration officers, a questionnaire was sent and



completed by the research subjects. The questionnaire was comprised of thirteen
questions and divided into two parts. The first part mainly pertained to questions
about the policy upon which decriminalization is based and the second part addressed
the process of decriminalization in practice.

A group interview with North Korean asylum seekers was finally allowed in
March 2011. Due to time limitations, it was not possible to count the exact number of
interviewees present. The total number was-approximately 40, the majority of whom
were female adults with a few.imale adults and children also present. The research
subjects had been detaingd+in_ ihe 1DC ffor approximately 3 weeks. Only 40 minutes
were permitted for the inierview. by the authorities.

The research “also/conducted; individual interviews with three male North
Korean asylum seekers duging the same ‘period. To gain more detailed information
from the interviews with agylum seeker_s_,'a"'-questionnaire had to be used as the
research tool as the interviewer-is not ablé_i fo,__understand the North Korean dialect
exactly. -

Interviews with South Korean Government officials and NGO activists were
carried out with relevant informants. The interviews with NGO activists helped with
providing an understanding of the situation of North Korean asylum seekers in
Thailand more®comprehensively however, \most of the jdata 'gathered during these

interviews was ‘anecdotal in nature.

An online community website for North Korean asylum seekers who have
already resettled in South Korea was also used as an informal source of data for this
research. The site proved to be the most extensive source of information available
relating to the conditions for North Korean asylum seekers under detention in the
IDC Bangkok.



1.4.2.3. Data analysis

To explain the process of decriminalization in the IDC, the research
documented every case of decriminalization practices found through both the
interviews conducted and from secondary sources of data such as news articles found

on the internet.

Since the data collected from the IDE Officer completely denied the existence
of decriminalization practices,.the data collected from Thai authorities contradicted
that collected from North.Korgan asylum seekers and NGO human rights advocates.
The study privileged the" data collected from the interviews with North Korean
asylum seekers and NGQOs because the data from the two different sources supported

each other and were triangulated by further sources from internet websites.

1.5. LIMITATION OFTHE STUDY

It should be stated that the politicalrsénsitivity of the topic proved to be a
significant barrier for a master’s level reséarrch project. In addition, the rapidly
evolving nature of ihe issue was also an obstacle to finding up-to-date sources of
secondary data. Compared with the literature available on asylum seekers from
Myanmar, Lao PDR and Cambodia in Thailand, the volume of material on North
Korean asyluni seekers 'is still very limited. ‘As a result, there were less relevant
statistical data“and fewer published research studies to review on North Korean
asyluni seekers.|In addition,theresponsible Thai adthorities are reluctant to release
information relating to Thailand as a transit country likely because they do not wish

to further entrench Thailand as resettlement route for North Korean asylum seekers.

The limited amount of theoretical work available on decriminalization cases
within the field of refugee studies should also be mentioned. This lack of an
appropriate theoretical framework made it difficult to determine the rationale for the

Thai Immigration Bureau’s policy exception towards North Korean asylum seekers



and whether it can be viewed as a case of decriminalization of migrants who are not

granted refugee status from the asylum country.

As a topic for further research, it would be valuable to conduct a study that
addresses whether the formalization of the process for assessing the asylum claims of

North Korean’s in Thailand is still more beneficial for asylum seekers when that
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CHAPTER I
ASYLUM SEEKERS IN INTERNATIONAL LAW
AND DECRIMINALIZATION

2.1. INTERNATIONAL LEGAL INSTRUMENTS RELATING TO
REFUGEES AND RELATED INTERNATIONAL LAWS

International refugee law is a set of rules.and procedures that is designed to
protect both persons seeking asylum from persecution and those recognized as
refugees under the relevant ansiruments. These are primarily concerned with the
defining the term “refugee’sand, the scope of protection required for their human

rights.

The main sourCe for international refugee legislation is treaty law, notably
the 1951 Convention relating to the Status‘,;o_f Refugees (1951 Refugee Convention)
and its companion 1967 Protocol. The 1951 Convention is the cornerstone of most of
the international norms, instrumenis and agfeé_njents concerning the rights of refugees.
Thus, all of the legalliteratures on international refugee protection generally refer to

these two instruments:

In addition, there are other international laws related to human rights which
may be relevant to refugees: These include the general United Nations instruments on
human rights such as the 1948 Universal Declaration of Human Rights and the 3
International Human Rights Covenants of 1966 (The International Coevenant on Civil
and Political Rights, the International Covenant on Economic, Social and Cultural
Rights and the Optional Protocol to the International Covenant on Civil and Political
Rights).

There is also the concept of customary international law which is applicable
to the treatment of refugees. Customary international law applies to all states
irrespective of whether they are a party to relevant treaties or not.
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Due to its importance in the handling of refugee situations globally, every
word and phrase of the definition of the term “refugee” in the instruments has been
subject to interpretative disputes serving different interests. State actors advocated a
narrow interpretation of the Convention’s definition following restrictive trends
towards providing asylum to refugees, while non-state actors including the asylum
seekers themselves continue to try to broaden the scope of the definition in order to

address newly emerging forms of conflict and suffering.

In this section, the study examines the international instruments and laws

which define the status of sefugees and range of protections offered to them.
2.1.1. Definition of AsylumSeekers

It is important &0 clarify that the term “asylum seeker” refers to persons who
have applied for asylum but whose refugee's't-atus has not yet been determined. The
terms asylum seeker and refugee are often confused in practical usage however,
UNHCR defines an asylum seeker as “someone who says he or she is a refugee but

whose claim has not Vet been definitively evaluated.”

To determine the refugee status of asylum seekers, recipient countries rely
upon the international instruments and laws which are described in the following

section.
2.1.2. “United'Nations!Refugee Instrumerits

The United Nations (UN) has adopted two instruments relating to refugees:
the 1951 UN Convention relating to the Status of Refugees and 1967 Protocol
relating to the Status of Refugees. Immediately following World War 11, the UN
adopted the Refugee Convention which sets out the definition of the term “refugee”

¥ UNHCR. Asylum Seekers. Available from : http://www.unhcr.org/pages/49c3646
c13 7.html
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and defines the rights of refugees and responsibilities of receiving countries. The

1951 Refugee Convention defines the term “refugee” as a person who:

As a result of events occurring before 1 January 1951 and owing to well-
founded fear of being persecuted for reasons of race, religion, membership
of a particular social group or political opinion, is outside the country of
his nationality and is unable or, owing te such fear, is unwilling to avail
himself of the protection of that countiy;.er who, not having a nationality
and being outside the country of his former habitual residence as a result of

such events, is unable.er, owing to such fear, IS unwilling to return to it.

In 1967, due to concerns that new refugee situations may not fall within the
scope of the Convention and that equal status ‘should, be enjoyed by all refugees, the
Protocol relating to the Status of Refugeé_s was adopted to make the content of the
Refugee Convention apply glebally and irr_é;;,p-éctive of the time period.

i

Therefore, the term “refugee” was réd_efi_ned as a person who:

As—areswit-of-o 2ot occurring before Ldandary1 90 Hand owing to well-
founded fear of being persecuted for reasons of race, religion, membership
of a particular social group or political, opinion, is outside the country of
his nationality and is unable or, owing to'sueh fear, is unwilling to avail
himself of the protection of that country; or who, not having a nationality
and\beingoutside the-cotntryof Ris formen habitual Fesident? as-aresult-of

sueh-events, is unable or, owing to such fear, is unwilling to return to it.

Thus, according to this provision, refugees are defined by three basic
characteristics:

- they are outside their country of origin or outside the country of their former

habitual residence;
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- they are unable or unwilling to avail themselves of the protection of that

country owing to a well-founded fear of being persecuted,;

- the persecution feared is based on at least one of five grounds: race, religion,

nationality, membership of a particular social group or political opinion.

The 1951 Refugee Convention contains the following fundamental

principles of refugee law: prohibition of penalties on account of their illegal entry or

presence, prohibition of expulsion or reidra~(*refoulement”™) and facilitation of

assimilation and naturalization.of refugees. The most basic of these is the principle of

non-refoulement in Articles33 whereby “no contracting state shall expel or return a

refugee in any manner whatsogver to the frontiers of territories where his life or

freedom would be threatened ‘on-account of his race, religion, nationality,

membership of a parti€ular'sogial group or political opinion.

Five additional standards for the_rigﬁts of refugees are propounded by the

UN Convention and Protocol:
1.

The refugee has the right tQ be treated in the same manner as other
aliensigenerally o

The contracting states are to provide refugees with the same rights
and treatment within their territories that is accorded to their own
nationalsy including on matters of artistic rights and industrial
property, access to-courts, rationing, public relief, labor legislation
and social security, fiscal charges and conditional wage-earning
employment

Refugees have the right to be treated at least as favorably as local
nationals in relation to the practice of their religion

The contracting states are to accord to refugees the most favorable
treatment provided to nationals of a foreign country in the same
circumstances such as the right of association and general wage-
earning employment

The contracting states are to accord to refugees the right to treatment
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as favorable as possible and in any event not less favorable than that
accorded to aliens generally in the same circumstances. This includes
such rights as those to movable and immovable property, self-
employment, liberal professions, housing and education beyond the

elementary level.

These instruments are the basis: in .nternational law for the status and
protection of refugees. As of April 2011, 147.States have signed one or both of the
UN agreements relating to refugees. However, the Nation of Thailand, which is the

context for this study, has.not yet signed either one of these instruments.
2.1.3. United Nations Human/Rights Instruments

In addition te" the refugee specific UN agreements, there are other
instruments which are relevant to the righfs -"-of refugees. These include the United
Nations instruments on human. rights sué‘h"as__ the 1948 Universal Declaration of
Human Rights and the 3 International H,Urﬂa_n Rights Covenants of 1966 (The
International Covenant on Civil and Political iiights, The International Covenant on
Economic, Social and/Cultural Rights, and The Optional Protocol to the International
Covenant on Civil and Political Rights). These instruments establish basic minimum

rights standards for the henefit of human beings.

In particular, the 1948 Universal Declaration of Human Rights has significant
bearing yupon “the- rights "of-refudeés.| The Declaration | contains™ two provisions
reinforcing the right of refugees to leave their country of origin and seek asylum in
other countries: Article 13(2) states that “everyone has the right to leave any country,
including his own and to return to his country” and Article 14(1) states that “everyone
has the right to seek and to enjoy in other countries asylum from persecution.” These
provisions are considered as customary rules binding on all states regardless of other

treaties.
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2.1.4. UNHCR Instruments

UNHCR’s refugee instruments are embodied in the 1950 Statute of the
UNHCR. The UNHCR’s Statute established a definition of the term *“refugee” similar
to that of the 1951 Convention but not limited by time and geographical factors. The
rationale of the Statute was that the UNHCR’s role would not be limited to any one
country since all countries would be ‘able to seek the UNHCR’s assistance
irrespective of accession to the 1951 Convention: In the Asian context, the statute has
provided an important legal basis for UNHCR action, especially as the majority of
Asian States have not aceeded to the 1951 UN Refugee Convention and its 1967
Protocol. However, the definition of refugee status contained within the Statute still
shares the same limitations as that contained within the 1951 Convention and 1967
Protocol in regards te"thedrestriction; of refugee status to those who have fled their
countries based upon a “well-founded fearof persecution.”

2.1.5. Customary laws

Beyond the“yules of international -IéIN established by treaties, it is also
possible for customary rules of international law to be established through the
practice of state governance. A customary rule of international law is usually
considered to arise whepn two conditions are, fulfilled: substantial uniformity among
states in applying the-rule and the generally’shared apinion that it should have

binding force.

As stated above, some of the provisions of the 1948 Universal Declaration of
Human Rights may be considered as customary rules binding on all states. In terms
of the 1951 Refugee Convention and 1967 Protocol, there are now over a hundred
states which are parties to these instruments which indicate that the greater part of the
international community considers itself bound by the principles enunciated therein.
Uniformity of practice and the binding force of at least one of the principles of the

1951 Refugee Convention imply that non-parties cannot ignore such principles. This
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would apply to the key principle in refugee law of non-refoulement.

Even if a state is not bound by this principle as part of a treaty, the trend
suggests that they are bound by the duties of custom. This is exemplified by
condemnations from world public opinion when refugees are repatriated by the
recipient country. In practice however, it is not always strictly observed by states
facing large-scale refugee influxes. Even Jdnsthe face of recognized international
custom, host nations may sometimes inveke-national security to reject or limit
refugee in-flows. The extent of acceptance of this practice very much depends upon
the response of the international community in alleviating the burden of countries of

first asylum.
2.1.6. Bali Process

Following large numpers of.illegal .bc-)-at arrivals in the Asia-Pacific Region,
The Bali Ministerial Conferenge on Peopié "S_r‘nuggling, Trafficking in Persons and
Related Transnational Crime was held in February 2002 and brought together 38
source, transit and réeeiving countries from th‘roughout the Region. Since that time,
there have been aver 30 targeted workshops aimed at building capacity and
cooperation within the region to address the core objectives of the Bali Process. The
Process adopted an objective relating to refugees which states that it will “assist
countries to adopt best practices-in @asylum management, in accordance with the
principles of thé'Refugee Convention.”* The Bali Process also includes a mechanism
for the’developmentofiregional fesponsesito specificsituations gfiirfegular migration.
Thailand, has coordinated work on legislation, law enforcement and to document

fraud issues as part of the Process.

* The Core Obijectives of the Bali Process as Defined by Ministerial Conferences.
Bali Process. Available from :

http://www.baliprocess.net/index.asp?pagelD=2145831401



17
2.2. CORE PRINCIPLES AS ENSHRINED IN INTERNATIONAL LAWS
2.2.1. Non-Refoulement

The principle of “non-refoulement” forbids the expulsion of a refugee into an
area where the person might be again subjected to persecution. The principle is
officially enshrined in the 1951 Convention relating to the Status of Refugees and is
also contained in the 1967 Protocol and the.4984 Convention against Torture and

other Cruel, Inhuman or Degrading Treatment or Punishment.

Article 33 of the"1951" UN Refugee Convention contains the following

provision:

No Coniracting State shall expel or return a refugee in any
manner whatsoever io the frontier_S -"-of territories where his life or
freedom would be' threatened on "ap_;count of his race, religion,
nationality, membership of a partit_:u]_ar social group or political

opinion.

Article 3 of the 1984 Torture Convention prohibits parties from returning,
extraditing or refouling any. person to a state where there are substantial grounds for

believing that e would-be in danger of being subjected to torture.

The Committee’against Torture has held thatthis@dangerimnust be assessed not
just for ithe Initial receiving state but also to states to which the person may be
subsequently expelled, returned or extradited. Thailand ratified this Convention in
2007.

Non-refoulement is a key principle in international refugee law, which
concerns the protection of refugees from being returned to places where their lives or

freedoms could be threatened. It is considered as a customary international law as
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stated above. Therefore even for states which are not a party to the UN Refugee

Convention have an obligation to fulfill the principle.
2.2.2. Non-Penalization

1951 Refugee Convention prohibits penalization of refugees on account of
their illegal entry. The Article 31 of the 1951 Refugee Convention provides as
follows:

1. The Contracting”States shall not impose penalties, on account of their
illegal entry or presence, on refugees who, coming directly from a
territory wherg'thgir lite-or freedom was threatened in the sense of Article
1, enter or are/present. in their territory without authorization, provided
they presenithemselves Withdut delay to the authorities and show good
cause for theigillegal entry or p_résé-nce.

2. The Contracting States shall not}i_pp-_ly to the movements of such refugees
restrictions other than those Whi-CH are necessary and such restrictions
shall only be applied until their status in the country is regularized or they
obtain admission into another country. The Contracting States shall allow
such refugeesra.reasonable period,and all the necessary facilities to obtain

admission nto another country.

Given ‘thesirregular ‘natare | of the migrationjof* asylur, seekers, traveling
through degal channels is rarely possible. As a result, these migrants are forced to
violate national immigration laws with their illegal entry or presence. In order to
address this, international refugee laws prevent penalizing the asylum seekers during

the qualification process for refugee status.

However, in many countries where there is an absence of a specific protection

framework for refugees, such as Thailand, refugees are formally penalized for illegal
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entry and may be subject to arrest, prosecution, detention, caning and deportation.
2.3. Obligation of Thailand

Thailand has been recognized worldwide as a regional centre for civil society
action, including the work of human, rights defenders, based upon its humanitarian
policies towards refugees and asylum 'seekers. Thailand is a party to the 1948
Universal Declaration of Human Rights“and the International Human Rights
Covenants of 1966 (The Internattonal Covenant on Civil and Political Rights, The
International Covenant op«Economic, Social and Cultural Rights as well as the 1984
Convention against Torture and other Cruel Inhuman or Degrading Treatment or

Punishment).

However, in terms of instruments for protection of refugees and irregular migrants, it
has not signed the 1951 Convention relat_ir_l'g";to the Status of Refugees or the 1967
Protocol relating to the Status, of Refugeé_éf ‘Thailand therefore has no specialized
legal framework relating to asylurm seekers 'o'r_ fe_fugees within its national legislation.
However, this does not -mean that Thailand -daes not hayve any obligation to protect

refugees within territory.

One example of these obligations is that Thailand is a party to the 1948 UN Universal
Declaration of®Human- Rights. This treaty: establishes the right to seek asylum as

follows:

- ¢Article 13(2), whereby everyone has the right to leave any country, including
his own and to return to his country;
- Atrticle 14(1), whereby everyone has the right to seek and to enjoy in other

countries asylum from persecution.

Thus, Thailand has an obligation to uphold this provision by providing refuge

to those who are seeking asylum within its territory out of a fear of persecution in
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their country of origin.

Additionally, Thailand has an obligation to respect the principle of non-
refoulement as it is considered to be a customary rule of international refugee law.
Furthermore, Thailand is a party to the 1984 Convention against Torture which
contains provisions related to the .principle of non-refoulement. Therefore, in
principle Thailand should not repatriate or.expel anyone with a legitimate claim to

asylum from its territory.
2.4. Refugee Sur place

As defined by UNHCR refugees. sur place are persons who are not refugees
when they leave their‘Country but become refugees at a later date because of a valid
fear of persecution if they return. UNHCR provides a definition of a refugee sur

place as follows:

PARA 94- The requirement that a person must be outside his
country to be'a refugee does not mean that he must necessarily have left
that country.illegally, or even that he must have left it on account of
well-founded fear. He may have decided to ask for recognition of his
refugee status after having already been abroad for some time. A person
who was not a-refugee’ when he left his country, but'who becomes a

refugee at a later date, is called a refugee ““sur place.”

PARA 95- A person becomes a refugee “sur place” due to
circumstances arising in his country of origin during his absence.
Diplomats and other officials serving abroad, prisoners of war, students,
migrant workers and others have applied for refugee status during their

residence abroad and have been recognized as refugees.

PARA 96- A person may become a refugee “sur place” as a
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result of his own actions, such as associating with refugees already
recognized, or expressing his political views in his country of residence.
Whether such actions are sufficient to justify a well-founded fear of
persecution must be determined by a careful examination of the
circumstances. Regard should be had in particular to whether such
actions may have come to the notice of the authorities of the person's
country of origin and how they: are:likely to be viewed by those

authorities. °

North Korean asylum seekers in foreign countries, including Thailand, should
be afforded refugee sur placesstatus based upon these definitions. More detail on the
status of refugee sur place tor North Korean asylum seekers will be discussed in the

following chapter.
2.5. Concept of Decriminalization

The concept of decriminalization has-been primarily used in the field of
criminal law. The dériminalization of certain acts Whichi do not harm other persons
helps to bring progress in protecting basic human rights. lo the case of this study, the
concept of decriminalization is applied in order to prove that the Thai Immigration
Bureau’s efforts to protect the human, rights of asylum seekers through

decriminalization practices have decreased theirlevel of vulnerability in Thailand.

Liegally, ‘Narth ‘K orean; asylum seékers ' who enter Thailaid aré committing a

criminals act in’ contravention of Thai immigration law.° North Korean asylum

> Handbook on Procedures and Criteria for Determining Refugee Status Under the
1951 Refugee Convention and the 1967 Protocol relating to the Status of Refugees,
Geneva, 1979, para. 94-6.

® Immigration Act In the name of his Majesty King Bhumibol, Enacted on the 24™ of
February B.E. 2522, The 34™ year of the present reign Whereas it is deemed proper to

revise the Law on Immigration
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seekers are not given the status of refugees by Thai authorities, so they are unable to
gain legal status within Thai territory. However, this study considers the hypothesis
that Thai immigration authorities do recognize the legal rights of asylum seekers to a
certain degree and has practiced a policy of tolerance in its dealings with North
Korean asylum seekers within its territory. In other words, while Thai authorities do
not legalize the action of entering and staying in Thailand by North Korean asylum
seekers, they have decriminalized the act of.entering and staying in some measure by
differentiating them from other nationalities of*0ffenders of Thai immigration law.
Therefore, this study designates-ihe practices of the Thai immigration authorities as
“decriminalization practices,”~and ftries to examine their ramifications in the

following section.
2.5.1. Definition of the Term

Decriminalizationds the reduction Qr.a-bolition of criminal penalties in relation
to certain acts. The reverse proecess is cfrfir'hilnalization. Decriminalization reflects
changing social and moral views. A society may come to the view that an act is not
harmful and therefore,should no longer be criminalized.ofis otherwise not a matter to
be addressed by the griminal justice system. Examples of social issues which have
been the subject of changing views on eriminality over time in various societies and
countries include: homosexuality; prostitution; polygamy; possession, use and sale of
various psychoactive drugs (especially cannabis) that were made illegal mostly in the
twentieth century; breastfeeding in, public; non-sexual public nudity and anabolic

steroid Usel’

While decriminalized acts are no longer considered crimes, they may still be
the subject of regulation. An example of this would be the licensing and regular
medical testing of prostitutes or a monetary penalty in place of a criminal charge for
the possession of a decriminalized drug. This should be contrasted with legalization,

" Decriminalization. U.S. Law Dictionary. Available from http://www.uslaw.com/us_

law_/d/Decriminalization
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which removes all or most legal punishments for a previously illegal act.

2.5.2. Decriminalization of lllegal Entry and Stay of Refugees

The term decriminalization is not generally used in relation to refugee
protection but it is suitable to designate the process of claiming refugee status as
decriminalization. The receiving country, decriminalizes the offense of illegal
immigration by granting refugee status. 4n.most. cases, refugees illegally enter
receiving countries, so they are.considered offenders under national immigration law.
When the government of the reeeiving country granis them the legal status of refugee,

the government decriminalizes their offense of immigration law.

Figure 1. Process of Decriminalization of Refugee
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Another example of decriminalization is refugee status sur place, which is
granted to refugees who have stayed illegally in a foreign country and cannot go back
to their country of origin for fear of persecution. An immigrant who becomes an
asylum seeker during a temporary stay in a foreign country would normally be

considered to be an illegal immigrant when their visa for stay has expired. This is
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because the asylum seeker is in violation of the national immigration laws until their
claim to refugee sur place has been processed. If the asylum seeker attains refugee

status, the violation of immigration law is decriminalized without penalty.

Figure 2. Process of Decriminalization of Refugee sur place
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For they case -of North Korean asylum, seekers, .the Thai immigration
authorities have “protected "North © Korean " asylum® seekers’ rights through
decriminalization practices. Although refugee status is not granted to North Korean
asylum-seekers inyThailand, there isa decriminalization process for North Korean
asylum seekers in the Bangkok IDC which provides exceptional treatment to the
asylum seekers during their detention period. The study will discuss this topic in

more detail in Chapter 4.
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NORTH KOREAN ASYLUM SEEKERS

3.1. SEVERENESS OF HUMAN RIGHTS VIOLATION IN NORTH KOREA

It is the severeness and urgency of human rights violation problem why issue
of North Korean asylum seekers deserve theqdmmediate attention of the international
community. The brutal dictatorship mainly contributes to the severeness and urgency
of problem. North Koreass a heavily controlled totalitarian dictatorship that severely
punishes any challenges to.its authority or even the semblance of dissent. Many
North Koreans are faging persecution by__the state for criticizing the government,
having religion except for worship their dﬁi(.itator, even travelling in and out of country

without permission.

The phenomenon of North.Koreans’, mass defect from the country of origin
can be in itself a very clear evidence of the'j'hu‘r‘nan rights situation in the country. No
matter what the main reason of fleeing the country is hunger, political oppression, or
absence of vision inthe future, it is imaginable that how the situation of human rights
in the country severe, considering they dare to escape despite fear of strict
punishment leading to-death. Before the mass occurrence of North Korean asylum
seekers, it has_been possibie for the .international society. to.only presume that the
situation might benot.so good based upon its'non-democratic totalitarian political
situation, because of the strict control of immigration and information by the state.
However, the actual situation.of, human rights violation-in the'.country revealed by

testimonies of North Korean asylum seekers is horrible.

Correspondingly U.N. General Assembly has adopted resolutions for North
Korean human rights every year since 2005. In March 2010, the U.N. Human Rights
Council passed a resolution “deploring the grave, widespread and systematic human
rights abuses in the Democratic People’s Republic of Korea, in particular the use of

torture and labour camps against political prisoners and repatriated citizens of
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Democratic People’s Republic of Korea.” According to the report of the U.N. Special
Rapporteur on the situation of human rights in the Democratic People’s Republic of
Korea in 2010°, presented to U.N. Human Rights Council, “human rights violations
were harrowing and horrific in the country”. The Special Rapporteur stated that the
human rights situation in the country that the abuses against the general population
are both egregious and endemic. He described that there is a myriad of reports on
instances of torture. And there is a conglomeration of huge camps for political
prisoners and their families, who are often heldthere in perpetuity, in which the lives
of the camps are lost only t0g eastly to hunger and slave labor, brutality and atrocity.
He also pointed out that the"public executions take place in the state, and people and

their families are forced to'watch them.

More details-on the human rights violation in North Korea will be described

in the next.
3.1.1. Torture

The interrogation toward the defectors has totally depended upon forced
confessing to crimes by torture. They have given rise to poignant nomenclature such
as “pigeon torture”, “airplane torture™, and “pumping torture”. The “pigeon torture”
is that prisoners are handcuffed to an iron har. with their hands behind their backs and
left unable to 'sit or stand, causing -every muscle of their/bodies to become stiff, and
the “airplane torture” is that prisoners are beaten with their hands and feet tied behind
them @and ‘theirbgdies: strung up $o- that ‘they “hanglagainst the ground. And the
“pumping torture”, a mean of sexual torture for female in particular, i1s that they make
prisoners in naked and repeat sitting down and standing up.

For instance, according to Jeong, male defector, who had been interrogated at

the underground cell9 for nine months from 1999 to 2000, they beat him with

® Vitit Muntarbhorn, 2010, Report of the Special Rapporteur on the situation of
human rights in the Democratic People’s Republic of Korea (A/HRC/13/47)

® Prisons on the ground were for those ordinary escapers and the underground ones
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various means without caring whether he dies or not. After a few hours of beating,
the back of his head and all the teeth were broken and his weight decreased from 75
kg to 38 kg. He said the most horrific one was the “pigeon torture”, beaten while
hung in the air, bones seemed to break through the bosom, and all the muscles
seemed paralyzed. In the underground cell, any screaming or torturing pain could not
be heard or known to those on the ground. Endless torturing and fear for death made
him confess falsely and approve of the charge of espionage imposed by the security
agency.

For another instanee; aecording! to Lee’s testimony, a male teenage defector,
severe treatments and pumishiments were accorded to “street children (kot-je-bi)’ and
also to those who commitied minor offenses for the means of survival. He was fifteen
years old when he was arrested. FoIIowiﬁg his arrest, he ' was put under interrogation
for a fortnight at the PSA(People’s Safety Agency), and was transferred to a detention
facility in the HSA(Headquarters of Secu_f'i,.tQ'-Agency) for further investigation and
torture. Although he had been a legal mi_ﬁér_,—gt the time, he was subject to harsh
torture: he was hanged upside dowi and béé_l_te-_n; whacked with thick wooden sticks
while handcuffed and thrown on the floor. -Trr—lere was & rotation of several people
from evening to midnight for the beatings. During the investigation in daytime, he
was compelled toile down on the floor with a blanket covering over his body so that
the sound of the beatings would not be too loud from the inside. The investigation
rooms were dark solitary confinements without any windows and he was detained
there for days without any food at all. Two months of investigation under such harsh
conditions and tortlre fforced-him to‘confess and succumb to the accusations made
against him.

were for political criminals or other espionage criminals, which were even without

guards.
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3.1.2. Political Prison Colonies: Labour Camps™

According to the statements of most defectors, various types of human rights
violation even during arrest and pre-trial examination process have been happened
which is all banned in modern society such as; violence or harsh treatment in the
arrest and questioning process, treating the arrested person as a criminal without due
grounds, torturing to death in the interrogation, and an application of guilt-by-

association system.

The suspects of the«“dewviation’, such as dissents of the regime or the system,
people with religions, eseapees or border crossers, and repatriates arrested in China
and returned to North Korea,are known to not even undergo due process of arrest or
preliminary hearing ift the' process of detaining"’ then and also to put them under
extreme forms of torture and varieus forms of inhumane treatment. Upon being
arrested in china and repatriated to the Nor.th-,- they were investigated about whether
they had contacted South Koreans or refli'g‘iqgs helpers, and then received harsh

treatment; discourage further attempts to flee the country.

In the prisons camps, even trivial violations of' any regulations end in
execution by firing squad. According to the “Ten Laws and Regulations’ of the camps,
prisoners will be immediately executed by, firing squad in cases of fleeing; having

witnessed or ot reporting lan attempt |of i fleeing; arbitrary 'movement to another

19 Man-ho Heo, 2009, Political Prison Colonies ifi*North Korea: System and
Repercussions, paper presented to “The-9" International Conference on North Korean
Human Rights & Refugees”

1 In the 2006 interview on 100 North Korean defectors by the KBA (Korean Bar
Association), 90% of respondents said “no” when they were asked if the investigation
agency follows due legal procedure in North Korea. When asked if due procedure is
observed when people are put into a detention facility, 71.1% of the interviewees said
the North Korean authorities kept investigating for more than two months without

any warrants.
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region without the approval; trespassing of the authorities” areas or of destruction of
property; theft or possession of any weaponry; overlooking over colluding the theft or
possession of any weaponry; theft or concealment of all food; intentional damage or
theft of all facilities; having discontent against or physically abusing protection guard
in charge; dishonesty or disobedience to the orders of protection guard in charge;
concealment or protection of an outsider; possession, concealment, collusion, or non-
reporting of goods from outside; negligence or non-observance of tasks given;
unapproved physical contact between a male.and a female; and not acknowledging,
disobeying, or having opinions.over one’s wrongdoings. Such provisions are intended
to thoroughly isolate the detainees from outside, oppress their freedom of expression
and opinion, and deprivesof their minimum physical freedom so as to adapt them to

slave labour.

The prisoners also experieneed an excessive labour and undernourishment.
The detainees have to wark 15 hours a day, bhiy receiving 20 to 30 grains of corn and
a bowl of salt water. As sugh, the detaineeé,itbo_k 15 minutes to move 100 meters and
became dizzy with any digging. These detainees were mostly attacked by pellagra, a
disease related to protein deficiency, and/or various gpidemics originating from
undernourishment, and even mental disease. To appease their hunger, the detainees
often stole pig fodder, used the wastewater from cleaning fish storage thanks as soup
caught worms, hunted rats,.and ate the bark off trees and grass. Yet, if such activities
were caught by’the camp guards, a-heavy punishment was imposed, even sometimes

leading to death.

Sexual abuse and killing of female detainees and infanticides are also
occurred in the camps. As an example from the testimonies of defectors, a young
female detainee had a baby after a relationship with a guard, and an inspector threw
her baby to a group of dogs, and then killed her by piercing sticks into her abdomen
and sexual organs. For another example, inspectors opened a young pregnant
detainee’s abdomen, took out the fetus, and trampled on it. Then they stuck a metal

rod into her sexual organs and electrocuted her.
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3.1.3. Food Shortage

Although the country recovered from the 1990s famine that killed millions,
North Korea’s lack of high-quality seeds, fuel, fertilizer, advanced agricultural
technologies, and even decent storage facilities have repeatedly resulted in domestic
production being far too inadequate;to feed its entire population.? In September
2009 the World Food Programme reported that a third of North Korean women and
children are malnourished and the country willertin short by almost 1.8 million metric
tons of food, which North Korea would need to import or obtain as aid.® The
dependency system of the«Norih Korea whereby the people were given food rations
by the State through a publigrdistribution system collapsed in the 1990s, especially
with the huge good shortages in the mid-1990s, due to natural disasters coupled with
mismanagement of the part of the authorities. The regime then started to accept
international food aid. Fhe Situation coneerning food shortages in 2009(with impact
on 2010) remains severs. In 2008, WFP_i_hiijiated an emergency relief programme
targeted to cover 6.2 million people, mainle [:h,i__ldren, pregnant and lactating women,
and the elderly. However, due to & shortfall Qf’aid, influenced most provably by the
world community’s', disapproval of the -ci)runtry’s nuclearization process, the

organization was ablé.to help fewer than 2 million people'in 2009."

It is also essential to stress that the food problem is not simply food shortage
but distorted food distribution, from which the elite-benefits. Logically, it would seem
that if the authorities are not able to,satisfy the basic needs of the people, the people
should” betable ta participate’ in activities: whiCh ¢an thelp’génerate income, and
thereby produce or buy their own food as well as sustain their livelihood. Yet, in 2005
the State began to clamp down on the market system that had developed between

2000 and 2004 and to reimpose its control over the population and revert to the

12 Human Rights Watch, 2009, World Report Chapter: North Korea.

3 WFP, Annual Report 2009. See http://www.wfp.org/content/annual-report-2009
1 Vitit Muntarbhorn, 2010, Report of the Special Rapporteur on the situation of
human rights in the Democratic People’s Republic of Korea (A/HRC/13/47)
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public distribution system. The irony is that the system has been dysfunctional for a
long time and cannot hope to satisfy the basic food needs of the population. A recent
study divides up the population into five groups for food rationing: priority 1, high-
level government officials; priority 2, security and law enforcement personnel;
priority 3, workers at industrial units; priority 4, other general workers and residents;

priority 5, farmers. Currently, the fourth.and fifth groups are in dire straits.*®
3.1.4. Human Trafficking and Smuggling

U.N Special Rapperteur described in his report in 2007 that the asylum
situation of North KoreanS was “a major business™. There are many intermediaries
exploiting those who seek refuge in other countries and this is interlinked with
rampant human smuggling, trafficking and extortion. The exploiters range from
criminals to public offiglals/in various countries, given that asylum by its very nature

concerns several countrieg and is a frans-frontier phenomenon.'’

When the ‘fleeing North Korean criSiS_’ Was happened in the middle of 1990s,
the share of gender was not much different. Begause of.its'hidden nature, it is difficult
to say how many North Koreans have fled their country of origin. But, recently,
various sources indicate obviously that the share of female among the total number of
North Korean defectorsgs.dramatically getting increased. That is because female is

advantageous 'to the fsurvivor’|in- the process of fleeing. And the possibility of

> Pomnyun'Sunim, “Humanitarian‘aid-io North Korea: how to approach it?”,
unpublished paper, 15 October 2009, p. 2. cited in Vitit Muntarbhorn, 2010, Report of
the Special Rapporteur on the situation of human rights in the Democratic People’s
Republic of Korea (A/HRC/13/47)

18 v/itit Muntarbhorn, 2010, Report of the Special Rapporteur on the situation of
human rights in the Democratic People’s Republic of Korea (A/HRC/13/47)

7" Vitit Muntarbhorn. 2007. Report of the Special Rapporteur on the situation of
human rights in the Democratic People’s Republic of Korea (A/HRC/4/15))
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survivor is proportioned to possibility of being a victim of human trafficking.™®

In the early stage of fleeing North Korea, the survivor measure of fleeing
North Koreans was mostly providing physical labour and getting shelter in China.
Therefore, male labour was valuable. But, as the discrepancy in the gender share of
population in the rural area in China is skewed with over 30 male for every woman,
the demand of Chinese men on the North.Korean women has been increased.
Therefore, marriage of human trafficking between Chinese men and North Korean
women has been generalized. As a result, more and more intermediaries involve this

‘business’*®

About 80% of North Korean female migrants, who does not have any friends
or relatives who can help them in China, experienced human trafficking after fled the
country of origin. And the majority of them find themselves forced into marriage with
Chinese men. The human traffickers who cdnfact to North Koreans firstly are mostly
Korean ethnic in China or/North Koreans ;frlﬂeq_ before them. They work as brokers

introducing North Korean women and girls to erime syndicates.?

8 Sun-young Park::2009. “Fact-of encroachiment-on-human rights of North Koreans
in the process of fleeing North Korea and the countermeasure”. a paper presented in
the fifth policy seminar on ‘the Fact of encroachment on human rights of North
Koreans in the-process-of fleeing North Koreasand:ithe.countermeasure’. available
from:
http://www.sy0406.com/swboard/view.php?bcode=2&page=&no=3938(researcher’s
own translation fram Korean)

9 Yeo-sang Yoon. 2008. “Needs for the secured and prompt entry and actual fact
finding”. a paper presented in the “North Korea” May, 2008. P.71-72 cited in Park.
2009. “Fact of encroachment on human rights of North Koreans in the process of
fleeing North Korea and the countermeasure”.

0 Ok-hee Chae. 2008. “Experience of Human Rights Abuse of North Korean
Women in China”. P.57-58. paper presented in Park. 2009. “Fact of encroachment on

human rights of North Koreans in the process of fleeing North Korea and the
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According to the study of Norma K. Muico, traffickers often approach North
Korean women with promises of food, shelter, and employment. They also instil fear
in the women claiming it is very dangerous in China and thus, the women need their
help. Once the traffickers have gained the confidence of the women, the women are
either taken to an apartment where they are confined until the sale is completed or
taken directly to the Chinese buyer. Numerous testimonies of North Korean women
trafficked into forced marriage indicate thatthey are physically and sexually abused
by their husbands. To prevent their wives fromescaping, the women are locked up,

chained or have their clothing removed.”

In terms of the ‘escape‘fee’ for fleeing North Korea, males are required to pay
in advance, but female can tlgeing without payment. But when they fled North Korea,
they are asked sexual labour./The, dealing price of young woman age around 26 is
5,000 CNY (about 26,000 THB) in-average. The North Korean female migrants are
sold to Chinese man as aWwife or concubir_le_,', Karaoke and bars or as prostitute in the
rural area of China. To cross the border infb"fq_r asylum, North Koreans have to pay
‘broker fee’. In case of humanitarian brokers,_s’qch as NGOs, missionaries, the fee is
about 3,000 ~ 5,000 WSD. But most of the céS’éS are related to the human traffickers
or smugglers of criminal syndicates, and the fee goes up t0.15,000 USD. The criminal
brokers can make money by human trafficking Tirstly, and taking the border crossing

fee again.?

Human ‘trafficking is a crime, while at the same time it is a pull factor of

countermeasure’’.

1 Norma K. Muico, 2007, “International Campaign Against Trafficking of North
Korean Women in China”, a paper presented in the 7" International Conference on
North Korean Human Rights and Refugees

22 Ok-hee Chae. 2008. “Experience of Human Rights Abuse of North Korean women
in China”. P.57-58. paper presented in Park. 2009. “Fact of encroachment on human
rights of North Koreans in the process of fleeing North Korea and the

countermeasure”.
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North Koreans’ asylum. That is a way of escape for North Korean asylum seekers
from the starvation and persecution in the country of origin. The three role of human
trafficking in the issue of North Korean migration are those; first, role of generator
which is encouraging the cross-border migration by false advertising in the border
area of North Korea; second, human traffickers act as a distributor, which is
mobilizing them in proper places to make money by human trafficking and to claim
asylum when they afford the cost; and the third role is negotiator that is helping them
to avoid the crackdown against illegal migrants by bribery in the transit countries
during the migration of fleeing North Korea and contact with proper person for the
asylum claim such as South Korean embassy, government of the related countries,
and NGOs. The possibility of border crossing by humanitarian brokers is cheaper and
safer than by the criminal one; but it 1s very limited. So for now, relying on the
criminal brokers is most general way. As a result, North Koreans have to stand the

various encroachments.6n htiman rights. %%

3.2. STATUS OF NORTH KOREANiAS_‘_YLUM SEEKERS IN FOREIGN

COUNTRIES

Until the mid=1990s, the North Korean asylum seekers arrived in South
Korea were welcomed with adulation and considerable amount of rewards. The
number of them isinotrlarge; and mostof themwere elitezmembers of the military or
Communist Party from™ Pyongyang brought valuable intelligence of North Korea.
Those who, sought asylum.in either South.Korea ‘or the Western countries were easily
granted the status of refugee or political refugee during their journey-though Chinese
territory. However, the number of today’s refugees has been increased, averaging

more than 2,000 a year since 2006, and with rare exception, they are farm laborers,

28 Seong-ho Jeh. 2008. “Encroachment on human rights of North Koreans and
problem of broker” a paper presented in the “North Korea” May, 2008. P.71-72 cited
in Park. 2009. “Fact of encroachment on human rights of North Koreans in the

process of fleeing North Korea and the countermeasure”. P.31-32
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factory workers, low-level soldiers, and clerks from impoverished regions. Because
of their large number and the reason of fleeing country at first time, it is hard for
them to get a legal status until they resettle in the third countries. Therefore, they
have to face vulnerable human rights violations throughout four to seven years of

itinerary from North Korea to final destination.

There have been arguing on the cefining of legal status of North Koreans
who have fled their country of origin with econemic reason and stayed in the foreign
countries. The bitter disputes have been continued over a decade on the legality of
granting refugee status to.ihe Norih Korean asylum seekers. The general tendency of
international society, including international organizations, national governments, and
NGOs, determined that they deserve refugee status, but the other parties mostly the
States who are facing or expected to fz;f(‘ie,problem of the influx of North Korean

asylum seekers have adhered that they are'not refugee but economic migrants.

With regard to restrict definition of_‘:_UN—__,1951 Convention and 1967 Protocols,
it is hard to categorize those who fied Northfi_{é_r_ea for economic reasons as refugees.
The narrow sense ofiinterpretation gives a hé—ndle to use to those states which are
denying granting refugee status to North Korean asylum seekers in their territory.
However, there have been clear rationales based upon the international refugee law
which prove the justification of North Korean asylum seekers for refugee status even

in case of theirreason of fleging country lis ariginated with economic factors.

InSthis regard, this, partswill examine the legality of the status of the North
Korean asylum seekers in Thailand, based on the international refugee laws and
various interpretations on them.

3.2.1. Status of Refugee sur place

North Koreans who fled their country of origin from the fear of persecution

on having the opposing opinion to their national system of dictatorship are clearly
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accorded with general concept of refugee or asylum seekers. Mostly for the early
period of North Koreans’ escaping country and seeking asylum, they crossed border
into China with a fear of persecution on having different opinion of political,
religious or other grounds.?* This is corresponded to the definition of UN’s 1951
Convention relating to the Status of Refugees and its 1967 Protocol. According to the
Refugee Convention, a person is deemed a refugee when he or she is outside her
country of origin because of “a well-founded fear of being persecuted” in that
country “for reasons of race, religion, nationality, membership of a particular social
group or political opinion and therefore is unable or unwilling to avail himself of the
protection of that countryz®  Under the one-party communist dictatorial government,
North Korean elites whe"eager for the political freedom crossed into China and
sought to asylums in the hird countries. And there are still some of North Koreans
who fled the country” with a fear of persecution on having opinion against the

authorities’ oppression.

These days, however, a great nuhjbe[_ of North Koreans cross border for
economic reason. Therefore, there have been long debates on the status of those who
fled for economic reason. Generally, personslwho fled/their country for suffering
from hunger would not be identified as “refugees”. However, there is a need of
international protection for North Korean asylum seekers crossing into China or other
countries for reasons of economic hardships This argument is rooted in the ground of
that the effective refugee status can be formed if they have been compelled to leave

because of government economic policies tantamount to political persecution.

North Korea is ruled by one-party communist hereditary dictatorial power.

The relationship between the authorities and the general population from the

% Roberta Cohen. 2010. “Legal Grounds for Protection of North Korean asylum
seekers”, a paper presented in the 10" International Conference on Human Rights &
Refugees

> UNHCR. 1951 Convention relating to the Status of Refugees and 1967 Protocol

relating to the Status of Refugees
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inception of the regime, half a century ago, had been based upon control of the
population through a dependency system, whereby the people were given food
rations by the State through a public distribution system. However, the authorities’
distribution system collapsed in the 1990s, especially with the huge food shortages in
the mid-1990s, due to natural disasters coupled with mismanagement on the part of
the authorities. It is also essential to stress that the problem is not simply food
shortage but distorted food distribution, frora which the elite benefits. As stated above
in the part of Food Shortage, even It the autherities are not able to satisfy the basic
needs of the people, the people.could not be able to participate in activities which can
help generate income, and«thereby produce or buy their own food as well as sustain
their livelihood. Worst giallthe State began to clamp down on the market system
that had developed for years and t0._re-impose its control over the population and
revert to the public distribution system which has been dysfunctional for a long time
and cannot hope to satisty the basie food needs of the population. As Muntarbohrn
points out, the food is distributed by: the g(_)\_/,'ef-nment firstly to the persons such as the
armies and the Party members hased on thé_ibol__itical royalty, therefore the fourth and
fifth groups are in dire straits.”” So the IoWer’ class of Sungbun, a class system of
North Korea, cannot satisfy the basic food ne-edrs under this public distribution system.
Many of the North Koreans crossed into China during periods of famine are reported
to come from the unprivileged classed, in particular, the “impure,” “wavering” or

“hostile” classed under the.Sungboon.?” Their quest for economic survival could well

2% \/itit Muntarbhoff, 2010 'Report-of the Special Rapportetr ‘on the situation of
human rights in the Democratic Peaple’s Republi€¢'ef Korea (A/HRC/13/47)

2T committee for Human rights in North Korea, Lives for Sale: Personal Accounts of
Women Fleeing North Korea to China, 2010. P. 12; and Joshua Kurlantzick & Jana
Mason, :North Korean asylum seekers: The Chinese Dimension,: in The North
Korean asylum seeker Crisis: Human Rights and International Response, eds.
Stephan Haggard and Mmarcus Noland, U.S. Committee for Human Rights in North
Korea, 2006, pp. 16, 41, 43. cited in Roberta Cohen. 2010. “Legal Grounds for
Protection of North Korean asylum seekers™, a paper presented in the 10"

International Conference on Human Rights & Refugees
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be based on political persecution.

According to the report of the UN Special Rapporteur on the situation of
human rights in the North Korea, in the interviews which the Special Rapporteur has
had throughout the years with scores of those who have sought refuge in neighboring
countries, a large number of interviewees indicated that they had left the country
because of hunger and other forms of deprivation. And a number also have indicated
situations of persecution in the country of origin; for example, a relative who fell out
of favor with the authorities, with subsequent persecution of the whole family. But
certainly ambiguity is remained in claiming refugee status as far as they do not fled
owing a well-founded .fear 0f being persecuted for reasons defined by U.N.

Convention.

Therefore, categorizing North Kerean asylum seekers as ‘refugee sur place’
Is so far the most pertingnt and compelling aefinition. Generally, persons suffering
from hunger would not be jdentified a:{ ';“r,gfugees” unless the criteria for the
classification of UN’s 1951 Convention and it_s’_l967 Protocol as described above are
fulfilled. In reality, 'many of the persons éUﬁering from hunger can be seen as
refugees sur place, because there is the threat of persecution or punishment if they
are sent back to the country of origin, on the basis of their having left the country
without the required exityvisa. As discussed.above, UNHCR defines that refugees sur
place are those; “wha-are not refugee when they leave their country, but become
refugees at a later date because of a valid fear of persecution upon return”.?® U.N.
Special Rapporteur also defined-that @ven in"cases Wwhere refugeesthave not left the
country «of origin for fear of persecution, if they fear subsequent persecution, for

example, fear of being punished if they are to be sent back to the country of origin,

28 UNHCR. 1979. Handbook on Procedures and Criteria for Determining Refugee
Status Under 1951 Refugee Convention and the 1967 Protocol relating to the Status
of Refugees, Geneva. cited in Roberta Cohen. 2010. “Legal Grounds for Protection of
North Korean asylum seekers”, a paper presented in the 10" International Conference

on Human Rights & Refugees
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they may also be characterized as refugees, or more precisely refugees sur place.”®

There is strict control over migration in the North Korea. People require an
exit visa to leave the country, and face sanctions in the case of failure to abide by the
national law. The North Korean government deems it a criminal offense to leave the
country without permission. So when they are returned, they can expect to undergo
arrest and detention and may also undergobeatings, sexual violence, forced labor,
forced abortion, torture and even death in-Some cases. Stringent punishment is in
particular meted out to North Koreans who have ever associated abroad with
foreigners, for example, missionaries, \aid workers or journalists, sought “political
asylum” in foreign countries, tried to obtain entry into South Korea, or in the case of
North Korean women, mafried and becamé pregnant by foreign men.* In this regard,
it is possible to establish thai the Northi Korean who are seeking refuge in foreign
countries, including certain numbers of those cressing into China for economic
survival, merit refugee status and internat_iq.né-l protection for the refugees under the

terms of the 1951 Convention.
UNHCR urged the needs of intefngtional protection for North Korean

asylum-seekers, considering the following factors:

(i) The very seriousrhuman rights situation in the North Korea

(if) The existence-of groups which are particularly \prone to persecution, in
particular on account of their family or political background

(i) The practice of the North Korea 0f penaliziing)unauthorized'departures from
its territory for political reasons, with punishment ranging from several

weeks to several years or even execution

2% \/itit Muntarbhorn. 2007. “Situation of human rights in the Democratic People’s
Republic of Korea”. Report of the Special Rapporteur. United Nations. P. 10-11

%0 Roberta Cohen. 2010. “Legal Grounds for Protection of North Korean asylum
seekers”, a paper presented in the 10" International Conference on Human Rights &

Refugees
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(iv) The abusive conditions in “re-education” facilities.**

As the State Party has an obligation to protect refugees in its domain, it is
important to interpret the law precisely. However, it is more important to understand
intent of the law and to apply it rightly. The underlying rationale behind refugee
status is that the refugee is not protected by the country of origin and is thus entitled
to international protection. It is undeniable faci'that North Koreans both in and out of

the country need international protection urgenily.
3.2.2. SENSITIVENESSOENORTH KOREANASYLUM SEEKER ISSUE

Ten countries argrdirecily related to the North Korean asylum seekers issue
with geographical reason; North/Korea is a gountry of origin; South Korea is a major
resettlement country; €hina is first arrival country which is the only bordering
country of North Korea; and there are_t_féhsit countries, i.e. Russia, Mongolia,
Myanmar, Laos, Cambodia, Vietnam and "r‘—_h'éijgnd. In addition, a number of nations
and international organizations aré actively',\'/\_/iil_ing to involve into the issues on the
Human Rights of the North Koreans both in énrcrj out of théir origin country, which are;
U.S. Japan, Canada, /Australia, U.N. and E.U. The sensitiveness of the issue is

originated by this variety of relating parties and their interests.
3.2.2.1. Country of Origin

The position, of fNorth<Korea towards “North Karean‘asylum seekers has
always been very firm. The North Korean government has insisted that North
Koreans either who sought refuge in foreign countries or were/are willing to resettle
in South Korea are those who abducted or misled by South Korean agency, acting for
collapse of North Korea. As a response to “The 2" International Conference on North
Korean Human Rights & Refugees”, which dealt with North Korean asylum seekers

31 Vjitit Muntarbhorn. 2007. “Situation of human rights in the Democratic People’s

Republic of Korea”. Report of the Special Rapporteur. United Nations. P. 10-11
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problem in the North Korea-China border area and issues on the situation on the
human rights of North Korean women refugees in China, North Korea denied the
existence of North Korean asylum seekers; North Korea commented that it is true
there are many migrants crossing border with China to visit their relatives staying in
North-eastern area of China, but it is not necessary to comment on categorizing those
travelers as “refugees.”? Another example shown in the case of Vietnam’s 468
North Korean asylum seekers issue in 2004, North Korea commented ‘Vietnem’s
deportation of 468 of North Korean asylum seekers to South Korea’ is a conspiracy to

‘U.S. and South Korea’s abduction of North Karean citizens’.

On this wise, on public’ occasions such as though public broadcasting,
international meetings, and many occasions of high-level governmental meetings,
North Korea has contifuously urged that\U.S. and South Korean governments had to
send those victims of .abduction back to-North Keorea and stopped misleading the
innocent citizen of North Korea to leave th_e_i,'r %amily and homeland.

At the same time, Norif Korearra'r_ld’_China made an agreement on the
repatriation of illegal North Korean migrahtg in Ching back to North Korea, so
Chinese government enforced crackdown against North Korean asylum seekers and
send them back to North Korea. In North Korea internally, on the other hand, the
restriction on cross-barder became much severer and the punishment for

unauthorized figration-get more rigorous.*

%2 Choseon Joongang Tongshin. 2000. “No Refugee Problem exists between

Choseon(North Korea) and China, cited in Young-hwan Lee. 2009. “Fleeing Process
of North Korean asylum seekers”. Eunsuk Park and 6 others. 2009. TUnderstanding
North Korean asylum seekersa . pp. 45~89.

%% for details on the punishment and torture for citizens deported back, see

“Severeness of Human Rights Violation in North Korea”
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3.2.2.2. Country of Resettlement

South Korea is where the most North Korean asylum seekers have resettled.
The government of South Korea has been implementing the policy supporting those
North Korean resettled citizens with accordance to its constitution. Those North
Koreans who arrived at South Korea are provided education for adjustment to the
new society by staying in education facility and accommodation named Hanawon,

and resettlement fund amount of 30,000,000 KRW per one person.

Assisting and supporting those North Korean asylum seekers have made
South Korean governmeat place at disadvantageous place in foreign relations with
North Korea and China. Since 1998, the new government has implemented “sunshine
policy” as a foreign“poliey towards Narth Korea by providing aids, investing to
industries and trying te start direct conversation between South and North Korea.
This policy resulted in great movement ln iﬁter-Korean relations, that is, the Two
Korean Summit(Inter-Korean Summit) in 200Q To make a great progress in relation
with the North Korea, however, Sgtith Korean’ government had to give up assisting
North Korean asylum seeker in official w'aj. Until current government won the
election to presidency in 2008, the North Korean asylum seekers’ human rights and
security were even vulnerable due to lack of South Korean government’s effort of

protection.

Since current government has changed the policy towards North Korea by
taking‘athard line,the sSituation relating to-North Korean asylum:seekers’ resettlement
in South Korea have been somewhat improved. The current administration has
announced the progressive protection for North Korean asylum seekers in foreign
countries, and its effort resulted in foreign affairs as well as domestic affairs: the
President Lee urged China to stop forcibly repatriating North Korean asylum seekers
during a summit in 2008; the South Korean administration urged Thailand permit to
establish refuge for North Korean asylum seekers in Thailand; the capacity of

Hanawon has been enlarged; relating laws and acts are improved in Governments and
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Parliament.
3.2.2.3. Transit Countries

Lee divided the North Korean asylum seekers’ fleeing route into the
“northern route” and the “southern route”. (Young-Hwan Lee, 2009). The northern
route includes China, Russia, and Mongolia. kee pointed out the crux on this route
and of each country; China’s repatriation policytowards North Korean asylum seeker
and restriction on the UNHCR’s action in their territory; Russia’s discord of policy
towards North Korean asylum seekers between central government and local
government where the North® Korean asylum seekers cross into; Mongolia’s pro-
China foreign policy and the dangerous of Gobi desert on the route.

In terms of southern route, it includes the five Southeast Asian countries, i.e.
Laos, Myanmar, Vietnam, Cambodia, and_,' fhailand. Lee notes that the common
problem which these Southeast Asian ébbm__tries have been faced is so-called
‘dilemmas of transit countries’. i this reg,io_n’,_protection of North Korean asylum
seekers has become & buck passing of stated c:)untries’ foreign affairs since the case
of 468 North Korean asylum seekers in Vietnam in 2004. Observed the troubles
which Vietnam should go through, the other countries in the region shrunk back from
protecting North Koreanasylum seekers, @r,being publicized the fact that they are
protecting them. And it/ has resulted in enhaneing the entry ‘barrier towards North

Korean asylum seekers.

After the case of Vietnam in 2004, Thailand has been emerged as the fastest
and safest transit site among the North Korean asylum seekers. The number of North
Korean asylum seekers is still very small compared to those from Myanmar, Laos,
Cambodia or Vietnam, but Thailand is also faced with the dilemmas concerned about
the possibility of change into mass influx, foreign relation between South and North
Korea and between U.S and China, insecurity of borderland, and so on. Thailand,

therefore, on the one hand, has tried to prevent the ‘pull-factors’ attracting more
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refugee in its territory, and on the other hand, prevent publicizing the fact protecting

North Korean asylum seeker in Thailand to the international community.
3.3. STATUS OF NORTH KOREAN ASYLUM SEEKERS IN THAILAND
3.3.1. Refugees Status in Thailand

For many decades, Thailand has attracied various types of refugees from the
neighbour countries. Not onlythe geographical accessibility, but its liberal and
humanitarian base policigs-acied. as a pull-factor for those refugee seeking asylum
and new residence in _Fhatsterritory. In this section, the study reviews on the
Thailand’s history of refugeeand its-refugee protection environment in accordance
with the engagement-with/the' international instruments relating to the human rights

protection.

Asylum-seekers have came to Thafl_ia'hd__ for many centuries, and Thai policy
towards asylum-seekers, traditionalty, Wasirl_it’J_eraI, based upon age-old notion of
asylum (Vitit Muntarbhorn, 1992). Thailan-drris not a fparty to the U.N. refugee
convention and the ‘protocol, so there has been no consistent legal basement for the
protection of refugees in its domain. And it has complete discretion in dealing with
refugees and asylum-seekers. However, it is well-known fact that Thailand has long
been providing’sanctuary to groups fleeingiconilict or political repression in nearby
countries. And towards each group, it implemented flexible policy in accordance with

the situation.

After the Second World War, there were 50,000 Vietnamese who found
refuge from war by seeking asylum in Thailand. Thailand let those people seek
refuge in the country, recognizing them as “displaced persons from Indochina,”
which means that they illegally crossed the Thai border. These displaced persons are

supervised at various holding centres.(Supang Chantavanich, 1988)
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It was 1954 that the Thai government officially recognized displaced person
in the local immigration act, after then, the policy has been changed in accordance
with the situations. According to Muntarbhorn, the term *displaced person’ was
defined as early as in 1954 by clause 3 of the ‘Regulation Concerning Displaced
Persons from Neighboring Countries’, as comprising ‘he who escapes from dangers
due to an uprising, fighting or war, and enters in breach of the Immigration Act’, and

displaced persons are divided into two group:

- those whose government has failed to ask for prior official permission
for them tosenter Thailand, and

- those enterfingsftheir own volition.

Although displaced persons are affected by immigration law, they are
exempted from it as a.matier of policy because they are less politically sensitive to
the Thai authorities. The term “displaced per_,'séjn’ was applied to pre-1979 arrivals.

After the fall of the Pol Pot regime |n1979 and the occupation of Kampuchea
by Vietnamese forces, another massive ianUXrof Khmer refugees residing near the
border came into Thailand. These refugees are recognized.as “illegal immigrants” by
the Thai Government and are supervised in carious border encampments. (Supang
Chantavanich, 1988) Since.then, for the post-1979 arrivals, ‘illegal immigrants’ or
‘illegal entrants® are used generally to lindicate the status of asylum-seekers. This
stratification ofthe terminology shows that the policy of Thai government has been

changed:

Muntarbhorn noted that Thai policy has been based upon a ‘closed-door’
policy with a few brief exceptions. This policy was generally known as ‘humane
deterrence’, which continues to guide action towards refugees until the 1989
Comprehensive Plan of Action. This policy of “humane deterrence’ was introduced in
1980 when the Thai border was closed to Cambodians, and then to Vietnamese and

Laotian entrants. Human deterrence was based on the following principles:
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1. The Thai border would be closed to new arrivals.

2. Those illegally entering Thailand would be kept under close
detention in austere camps.

3. There would be no resettlement of new arrivals.

4. Treatment of those persons,would be of a minimum standard not
higher than strictly necessery .for their subsistence. (Vitit
Muntarbhorn, 1992)

It was evident thai*Thailand could not manage the problems created by the
huge and abrupt displacement of Indochinese refugees by herself. The Thai
Government therefore reguested United Nations™ help in managing the situation. In
September 1975, the Thai Government and the UNHCR issued a mutual press release
that Thailand’s acceptance of Indochinese displaced persons was based on
humanitarian grounds. Later, in Decembe_r_fo:f the same year, the Thai Government
and the UNHCR signed an agreement or;—_i t"he__ principle of voluntary resettlement,
voluntary repatriation, and non-refoulemenrtifqr’ Indochinese refugees. This led to the
UNHCR relief and, assistance missions |ﬁ Thailand in July 1977 and the
establishment of the’ UNHCR Regional office in Bangkok later on. (Supang
Chantavanich, 1988)

Muntarbhorn noted ‘that throughout the 1970s :and 1980s policy towards
asylum seekers'as a whole was extremely complex and was dependent upon a variety
of factOrstisichyas, icountry “6f ©nigin; ethnic group, timé of €ntry, land means of
transport. For instance, in case of Cambodian asylum seekers, those arriving before
December 1982 are eligible for resettlement in third countries, and are understood to
be immune to relocation to the border, while those arriving between August 1984 and
September 1985 are not eligible for resettlement unless they are close relatives of the
other groups mentioned. Those who came after September 1985 fall clearly under
immigration law and are subject to relocation to the border if discovered. (Vitit
Muntarbhorn, 1992)
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While, as for the Laotian asylum seekers, in 1985 there was a significant
development in that screening to determine their status was introduced to distinguish
between bona-fide cases, and mala-fide cases. The Thai authorities are in charge of
the screening with the UNHCR in an observer capacity. Initially the criterion used for

screening was based upon the persecution element, complemented by four examples:

- soldiers and civil servants of previous regimes;

- former employees of foreign embassies and international
organizatiens;

- those whe have participated in activites which are deemed to be
antagonistic to the Commmunist government (in Laos); or

- those“with' direct relatives in third countries. (Vitit Muntarbhorn,
1992)

By contrast, for the \ietnamese boat people who arrived before 1989,
temporary refuge in was granted generally 'ih_'l"hailand based upon the situation that
the third countries Used broad criteria in 6fEering them resettlement places as a
priority group when.the exodus started first. However, as the accumulation of arrivals
and those rejected by the third countries as well as the marked rise in arrivals in 1988,
the Thai government adopted in that year,an interdiction policy of refusing the

Vietnamese eveén temporary refuge.(Vitit Muntarbharn, 1992)

In cterms, ¢fy case: of=Burmese [refugees before 1989, they were liberally
permitted to stay temporarily in Thailand. In November of same year, the government
even stated explicitly a policy of temporary refuge for the Burmese. However, in
1990, some of Burmese refugees were push back into Burma, and policies turns more
restrictively. The local policy makers have been to avoid internationalizing the
Burmese issue, and they have prevented international agencies from becoming
involved. (Vitit Muntarbhorn, 1992)
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Other national refugees in Thailand have been treated on a case-by-case basis.
In case of Iranian asylum seekers, they were not to be regarded as refugees by Thai
authorities, but they were allowed to be accommodated in Thailand before
resettlement. For the non-Indo-Chinese Refugees, while some of them have been
detained in Bangkok prisons, others have been allowed to live in ordinary
accommodation. (Vitit Muntarbhorn, 1992)

This stratification implies that at timeS.inere would be a conflict between state
discretion and international norms for refugee protection, in particular the principle of
non-refoulement. (Vitit Muntarbhorn, 1992) Throughout various experiences of influx
of asylum seekers in tergitory, Thailand has added maore inflexibility on resettlement,
but tolerated as far as possible for-them to seek asylum in other region. In case of
North Korean asylum‘Seekers, Thailand recagnizes them not as refugee, but as illegal
entrants, while at the same time it-does not repatriate them. And it detained those

asylum seekers until they resgttle in the thi_rd ébuntry.

3.3.2. THAILAND’S < POLICY OF T-OrrLERANCE TOWARDS NORTH
KOREAN ASYLUM SEEKERS

Since the Vietnamese route closed, in 2004, Thailand became the safest
sanctuary for !North!Korean asylum seekers. It was in 2006 that Thai government
firstly recognized the seriousness of North Korean asylum seekers’ issues and made
an offiCial decisioflon'the) NarthKorean: asylumseekers.' Thepolicy became more
restrict when North Korean asylum seekers in the Thai Immigration Detention Center
in Bangkok went on a hunger strike against over-crowded cell and delay of

resettlement process in 2007.

Like all the refugee-host countries, Thailand has been in dilemma: on the one
hand, it has to protect universal human rights as a member of international society; on

the other hand, it has to preserve its sovereignty securing its own citizen’s rights and
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benefits. The insecure factors relating to the issues of North Korean asylum seekers

which Thailand has pointed out are as below:

- the foreign relations with North Korea and China(Comment of Thai
Foreign Minister, 2008)

- security issues on the borderland(Measai Immigration Office, 2008)

- spread of crime network in border area due to relevance of smugglers and
brokers(Measai Immigration OffiCe;2008)

- possibility of attracting mass influx of North Korean asylum seekers into
Thailand in future(IMeasai Immigration Office, 2008)

- burden on the“expense and facilities in detaining North Korean asylum
seekers(Measal Immigration Office, 2008)

- attention of International sociéty,on Thailand’s refugee policy and human
rights proteetion(Lge, 2009) ‘

In spite of those ‘concerns on th‘__éij_l,\__lorth Korean asylum seeker issues,
Thailand has implemented humaniitarian pp]i_g:);_ with tolerance for such burden until
today. In very recent years, the number bf—North Korean asylum seekers who
resettled in South Korea passing through Thailand reached more than 80 percent.
Basically Thailand keeps so-called “policy of tolerance’” on the humanitarian basis in
a large view. However the policies and situation in Thailand have changed from time

to time at the practical level,
3.3.2.1.\Palicy beforefAugust 2006

Until 2004, the main route passed by North Korean asylum seekers was
Vietnam, so very few crossed the border of Thailand, accommodated by NGOs and
Christian missionaries. When the Vietnamese government actually took a policy of
closing door towards North Korean asylum seekers after the Vietnam’s 468 of North
Korean asylum seekers’ deportation case, it became one of the most pressing matter

of foreign relation and security in the other four Southeast Asian countries. It turns
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out that Thailand has been replaced the main route, as seen from the number of North
Korean entrants in Thailand sharply increased since 2005. But in this time, most of
the North Korean asylum seekers were illegally accommodated out of immigration’s
control unless they caught by policemen.

Table 1. Number of Persons Detained and Deported from the Thai immigration
Detention Center in Bangkok, by region‘and country, 1999-2002, and in 2003

1999 - 2002 2003
Region / Country
Detained Deported | Detained Deported

Total | 478,909 176,777 61,623 61,930
East/Southeast Asia | 169,393 16'7,780 58,322 58,719

Myanmar'| 86,246 86,699 24511 24,900
Cambodia | 59,307 57,948 23,531 23,547

Lao PDR | 6 402 16,09 8,306 8,396

China| 5,861 5,"_290_17_. 1,210 1,187

Others | 2,077 1,848 764 679

Source: Thailmmigration Detention 'C'er-]ter, citedrin Ho Jung Lee, 2008.
3.3.2.2. Formalization of Process in 2006

It was /August 2006 that Thailand had changed its direction of policy towards
North Korean asylum seekers more clearly; to eliminate pull-factors attracting more
refugees, Thai-policemensraided:on a safeshouse.of Morthy Koreans’ temporary shelter
in Bangkok, and arrested 175 of North Korean asylum seekers. Two days after arrest,
they were sentenced 6,000 THB of fine and deportation for illegal entry at the North

Bangkok Criminal Court.

Since this event, there was expectation that Thailand would close the border
as Vietnam did. However, Thailand adopted policy that not only not to send those
arrested North Korean asylum seekers back to North Korea, but to cooperate for their
resettlement to the third country as a final transit temporarily. As seen from Table 2,
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the number of detained North Korean asylum seekers in Maesai Immigration Office

in 2007 is increased almost twice of 2006.

Table 2. Number of Detained North Korean asylum seekers in Maesai

Immigration, Thailand

/ Year 2003 2004 2005 2006 2007 mid-2008

Detained NKR 40 28 100 367 614 342

Source: Maesai Immigration Office, 2008

Table 3. Number.of North Kareans entering South Korea

Year ~'04 ‘05 ‘06 o ‘07 ‘08 ‘09 Total

Total 6,303 1,383 2,018 [\ 2,544 2,809 2,927 17,984
Source: Ministry of Unification, Républic of Korea, 2011

As seen from Table 3; the number of North Koreans entering the South
Korea has been gradually increased. Giveﬁ?_tt_ie_ fact that the major plight route of
North Korean asylum seekers is Thailand, it IS possible to estimate that staying
situation for those refugees in Thailand. The South Korean parliament investigation
statistic data indicated that total 38% of North Koreans.who resettled in South Korea
in 2007 were form Thailand. Currently it.is estimated that about 80% of North
Koreans came through™ Thailand. So it is possible to estimate the number of North
Korean asylum™seekers entering the South Korean through Thailand as Table 4.
Another estimatiomisialso allowed as follows: There are average-40 of North Korean
asylum “seekers were detained in IDC per every week since 2009, so it is
approximately 2,000 persons that North Korean asylum seekers who passed through
Thailand.(Bangkok Immigration, 2011)

Table 4. Estimation of North Korean asylum seekers entering South Korea
through Thailand
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IYear(%of TH) | '05(40%) | '06(40%) | '07(40%) | '08(40%) | '09(80%) | Total
Total 1,383 2,018 2,544 2,809 2,927 17,084
Estimation 553 807 1,018 1,124 2,342 5,844

There were various interpretations to this event. For the background of Thai
government’s determination, it is dominang that Thailand wanted to eliminate the
recognition which Thailand is the safest place.dor their resettlement. Because there
have been expectation that there would be more than 100,000 North Koreans in
China who would try to entered.Thailand in a few years.(Lee, 2009) The concerns on
the mass influx of the Nogih Kergan/asylum seekers into Thailand led the government
to decide to crackdown and arrest those refugees. This, however, resulted in intense
pressure from the international society; €.9. the after day of arrest, the E.U. passed a
resolution that urged Thailand to release. those North Korean asylum seekers and
cooperate for their resettlement, while therefv(/és neither pressure nor comments from

the North Korean side.

In addition, the physical difficulties -(')'r-iginated from the 7,000 km of long
distance and transpartation also acted a big role in Thailand’s decision. (Lee, 2008) It
was obvious that neither those North Korean asylum seekers nor their government
did not afford to the cost.of traveling back to North Korea. Therefore it was the only
choice for Thasland to detain‘them until ‘seameone pay: forithe cost of deporting the
North Korean ‘@sylum seekers from Thailand to the third countries. As a result
Thailand decided not to.block the berder, towards North Koreans,but to cooperate
further for their resettlement” with” a“tolerance on their~temporal “passing through
Thailand.

At the end, Thailand formalized the process of dealing with North Korean
asylum seekers by entrusting the management of North Korean asylum seekers same
as illegal entrants with Thai Immigration Bureau until the entry process finished by
the resettlement countries. In addition, some settlements have been set up as well

during this period. As a result, the waiting time in Thailand has been shortened due to
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the formalization though the freedom of North Korean asylum seekers is restricted

during detention.
3.3.2.3. Hunger Strike in 2007 and the Aftermath

In April 2007, 414 of North Korean asylum seekers in the Immigration
Detention Center (IDC) in Bangkok went on hunger strike against delay of flight to
South Korea. The procedure from detention‘to-the deportation usually takes time for
three months, but at that time, the procedure has been delayed more than four months
and the number of detainges in-the cell for North Korean asylum seekers, especially
for women, accumulatedstintil’ there is no space for sitting on the floor. The strike
went on for three days,.and settled down when South Korean official came and
convinced them there will be no repatriation to North Korea and would allow
traveling to South Korea faster.(Lee 2009)

The cause of delay is still not clz‘a‘_:ri'ﬁgd, but presumed that the number of
persons permitted to travel by South Koiré_aﬁ_ side was too small to satisfy the
increased number of entry. Both Thailand rrand Soutil Korea have noticed the
seriousness of situation before the hunger strike started, but both side stood until the
other side found solution. Thai immigration refused to transfer the North Korean
asylum seekers to other detention, while Seuth Korean authorities refused to enlarge

the number of travel permission.

Thai' government could-not @void: criticism fram the Znteinational society
when the news of hunger strike and situation in the detention center were released.
The immigration officials normally recognize the fear of North Korean asylum
seekers being possibly sent back. They have been generous towards them. Although
Thai authorities did not change its policy after the event of North Korean asylum
seekers’ hunger strike, but the recognition of Thai officials on the North Korean
asylum seekers has changed from someone pitiful to someone troublesome. And

restriction has been tightened in accessing to outside, such as not allowing phone call
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or visitor. (Lee, 2009)**

Since the foreign policy of South Korean administration toward North Korea
has been changed in 2008, the process of entry into South Korea became much faster
and no policy change shown until 2009. In February 2009, however, entry of North
Korean asylum seekers to South Korea,seemed to face a setback since Thai Foreign

Minister met with North Korean ambassadorto Thailand, and expressed that;

“Thailand didn’t want further inflow.of North Koreans who want to
go to a third country, asking North Korea to consult this matter with
China.”(Thai Foreigh Minister, 2009)*

But after this mgeting, there wasi no change on the policy of Thailand
towards North Korean asylum seekers: In the 6" General Assembly of the
International Parliamentarians’ Coalition for North. Korean asylum seekers and
human rights held in Chiang Mai on Noverfi_bé‘r,__zoog, Thai immigration expressed its
recognition on the refugee status of North 'K_o’r_eans and cooperation for the latter’s

traveling to the third Gountries:

“They come to Thailand because; unlike in China and
Laos, they will pot.be sent home, where they could face execution.
...... We don’t*have the policy to send'them back to North Korea.
...... We want to take care of them until they are accepted into a
thifd country.It’s'not the same as'peaple, comingl from-Cambodia
or Laos. North Koreans come here because of political problems.
So we want them to get to a third country.”’(ChiangSen
Immigration Official, 2009) *°

% Lee, Young hwan (2009) and interview with South Korean officials and NGOs
%> 2009. 19 NK Refugees Arrive in South. Available from
http://www.koreatimes.co.kr/www/news/nation/2010/12/117_39131.html

% Schearf, D. Increasing Numbers of North Korean Refugees Head to Thailand.
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Up to the present, Thailand has adhered to the policy adopted in 2006, giving
the custody to the North Korean asylum seekers to the Thai Immigration Bureau.
Under the control of the immigration, although they are given status of illegal
entrants and detained in the prison, there have been “decriminalization practices” for

these refugees’ minority rights as ee not as an ordinary criminal in the

u
,V)Eéiminalization practices” of Thai

detention center. More detail

immigration will be discu
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VOA News.com. Available from
http://www.voanews.com/english/news/asia/Increasing-Numbers-of-North-Korean-
Refugees-Head-to-Thailand--80377682.html



CHAPTER IV
THE THAI IMMIGRATION’S DECRIMINALIZATION
PRACTICES TOWARDS NORTH KOREAN ASYLUM SEEKERS

As stated earlier, North Korean asylum seekers who entered Thailand are not
allowed to attain refugee status, but allowed &0 wait for the resettlement process to a
third country in Thailand. in-other words, the-act.ofillegal entrants of those refugees
itself is not legalized by Thai-autharities, but theirstatus as a refugee or non-criminal

are protected in some mannerby.the Thai immigration’s decriminalization practices.

In this chapter, the study analyzes the findings from the interviews with Thai
immigration officials, thefNorth Korean 'asylum seekers, and other relevant persons
such as South Korean‘government official, and South Korean NGOs’ human rights
activists. The research results show that th‘ejr__e' are a number of exceptional practices
towards the North Korean /asylum - seekers: in° Thai immigration. The study
demonstrates each procedure of the whole prr:o_cress that is from the detention of North
Korean asylum seekers under the Thal immigration to-the deportation to the third
countries. Then analyse whether the practice of decriminalization is implemented in

the procedure or not.

4.1. PROCESS FROM ARRIVAL TO DEPORTATION QF NORTH KOREAN

ASYLUM SEEKERS IN THAILAND

Based on the answers of Thai immigration official in Immigration Detention
Center in Bangkok and the North Korean asylum seeker, as well as the South Korean
human rights activist in Thailand, this study synthesize the process from arrival to the
deportation of North Korean asylum seekers in Thailand. This process has been
formed since 2008, after the event of crack down 175 of North Korean asylum

seekers at the safe house in Bangkok, and the South Korean government’s change of

policy.
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Figure 3. Process from Arrival to Deportation of North Korean asylum seekers
in Thailand
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‘Figure 3’ shows the most preferred process of North Korean asylum seekers.
Once North Korean asylum seekers arrive in Thailand, they try to travel to Bangkok
by themselves. This is because it is the fastest route for the North Korean asylum

seekers to attain permission to travel to the third country. In this case, the whole
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process generally takes time for one month. Some of them, however, caught by
border patrol, or surrender themselves to local police station. There are various
reasons for this case; strengthening of border control, out of money to travel to
Bangkok, brokers’ irresponsibility, and so on. In this case, they are arrested at the
local police station for drawing up report, and detained to wait for being brought to
the local court. The time took from the report drawn to be brought to the court is less
than 2 days. From the court, they are sentenced to penal to fine for illegal entry or
detention in case they do not afford to pay~it. The amount of fine is different
according to the area, but normaily 6,000 Thai Baht. For those who cannot pay the
fine, detention for 90 days«s sentenced with accordance to the Thai immigration law.

However, in most case, they are sent to Bangkok detention center before 90 days.

Those who travel 4o Bangkok by themselves go to Bangkok immigration
office and surrender themseglves as a‘North Korean asylum seeker. Some of them go
to South Korean embassy to claim refu'gé-e status, but they are also sent to
Immigration office by South -Korean erﬁbéssy. As state earlier, since 2007, the
process of North Korean asyluim seekersr’ideb_ortation has been formalized, every
North Korean asylum seekers who claim th-eirrr refugee status in Thailand is sent to
immigration office.. When they are Bangkok immigraticn office, they are sent to
Immigration Detention Center. They are interrogated to draw up a report, and
detained in IDC. In a one day after finishing,to report, they are tried for punishment

of illegal entry“and then detained backiin IDC.

Afterithe trial, they wait-for permission 10, travel'to theithind country. Those
who have been detained and tried at the other province are transferred to IDC in
Bangkok to wait for the travel permission. It takes three weeks in the shortest case. In
recent years, every North Korean asylum seeker chooses to go to the South Korea,
because the South Korean government provides the best condition for the
resettlement. When the travel document, temporally passport is issued and flight to
South Korea is arranged by South Korean government, they are permitted to travel to

South Korea. Then the North Korean asylum seekers are handed over from Thai



59

immigration to the South Korean embassy at the airport. From this stage, they can

travel as South Korean citizen, holding South Korean travel document.

4.2. ANALYZE DECRIMINALIZATION PRACTICES IN EACH PROCESS

4.2.1. Not to Report to Embassy of North Korea

This case of decriminalization is found-in the process of (@ of ‘Figure 3’
When there is an offender of lmmigration law, Thaiimmigration reports the case to
the embassy of its nationalsaceording \to the immigration law. But since its early
period of this North.Korgan @sylum seekers’ case, Thai immigration has never
reported those refugeesito the embassy Of North Korea, even though it categorizes
them as illegal entrants/’/As a/result, none of North Korean asylum seekers who
arrived in Thailand has been repatriated to North Korea. This is due to humanitarian
responsibility of Thai government to defend the principle of “non-refoulement”. The
study already described the efforts of Thairf' gb"x'/ernment to protect refugees through
the history in the former chapter. Thailand has always been responsible to defend
minimum human rights of refugees. The principle of “nol-refoulement” is the most
essential in the refugee protection. Although Thailand has not legalized North Korean
asylum seekers’ status; it has defended those refugees’ rights by not only repatriating

them.

In addition, not only not to Send them back to North Korea; but not to report
their information to the embassy. of North' Korea.is very critical for those refugees.
The study already pointed out that a large number of North Korean migrants are
aware of the fear of persecution on the family who left in country. North Korean
asylum seekers are categorised as refugee sur place in the earlier chapter. Most of
these refugees firstly fled country to seek money or food, so they left the other family
members at home. After that they failed to go back to their family, or decided to
resettle in third countries and then help escape of the other family members later.

Therefore, they have the fear of persecution not only when they are sent back to
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North Korea, but also when fact of their migration is reported to the authorities,
because their family members who are in North Korea will face severe persecution

even threatening their life.

For North Korean asylum seekers, this is the only and the most urgent
protection; not to send them back to the North Korea or China, and not to report their
information to North Korean embassy or authorities. And this has been well-defended

by Thai government.
4.2.2. Reduction of DetgntionPeriod

It is shown in thefprocess of in the ‘Figure 3’ that the Thai immigration
reduce period of detentionfor North Koréan--asylum seekers who failed to pay fine to
the illegal entry. According to the Thai immigration law, the detention period in this
case is 90 days. The Northern Bangkok cquft usually sentences 6,000 Thai Baht of
fine or 90 days of detention.. After those‘lj f-efygees are detained back in the IDC
Bangkok, the Thai immigration usually do'e's_ ‘ot obligate them to serve the whole
sentenced period exactly. Same case Is found at the immigration detention center in
provinces. Those who'are tried at the local court are senteiaced 60 days or 90 days of
detention replacing fine, but before the sentenced period finished, they are transferred
to IDC in Bangkok.

This practice is mainly due: to lack of detention capacity in the detention
center'of Thai' immigration. ‘But,; on the other hand, those refugeé’s rights are partly
protected by this practices. It is more clearly understood when this practice is
compared to the case of North Korean asylum seekers who detained in the local
prison instead of immigration detention center. For those who arrested in the province,
as most unfortunate case, the court sentence those who cannot afford to pay fine to
detain in the local prison in the province. In that case, the detainees cannot expect the
reduction of detention period, but have to bare treatment same as the other criminal

prisoners. Therefore, no matter Thai immigration recognize those refugees’ human
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rights in reducing the detention period or only consider about their capacity of
detention center, it is obvious that the practice helps to improve situation of North

Korean detainees.
4.2.3. Exempt of Restriction

North Korean asylum seekers in /IDC' Bangkok are allowed to go out for
shopping in the neighbour two or three times-per a week. They are allowed to buy
stuffs at the supermarkets, make phoﬁe calls.with public phone, take food from
restaurants, and buy medieines«at a pharmacy if they need. This kind of exceptional
tolerance is not allowedsto erdinary detainees whe have possibility to run away.
Although Thai immigration official denied that they are allowing those refugees to go
out for shopping, the fact is found from v?;{rious sources, Interview with North Korean
asylum seekers, interview with:-human rigf}ts activists, even from news articles.®’

This case decriminalization is aléo reflection of the fact that Thai
immigration’s recognition towards. the sit@@ic}p of North Korean asylum seekers:
They are not criminals, and théy have no Wiil_z)f rescape from the detention, but they
are refugees who cannot go back to their country of origin. It is deniable that this
partial freedom permitted to those refugees by Thai immigration helps to bring about
improvement of humangrights situation of ,North Korean asylum seekers in IDC
Bangkok.

4.2.4. “Flexibility0f Detention Period

It sounds contradictory that prolonging the period of detention contributes to

NI
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Available from : http://www.from dailynk.com/korean/read.php?catald=nk00100&
num=61515
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Thai immigration’s decriminalization. But in case of delay of resettlement procedure,
it is helpful for the North Korean asylum seekers to prolong their detention period.
Because being under detention is the only way for those refugees to stay in Thailand.
It is necessary to note that detaining those refugees is also burden to Thai
immigration. Under this circumstance, Thai immigration and the government have

tolerated the accumulated North Korean asylum seekers in their facility.

It is easily to criticise that Thai goverfniment should not detain those refugees,
or provide more space for them. However, if It IS that easy to do, why none of
neighbouring countries dees not help those refugees, by blocking from border or
sending them back to China? Those criticisms never reflect North Korean asylum
seekers’ real concern. And therefore, this study argues that the practice of prolonging
detention period is a‘Casg of Thai immigration’s decriminalization practice which

contributes to protect North/Karean asylum seekers” rights.

4.2.5. Exit Permit: Permission to travel out of Thailand

After all pracedures to enter South Korea are settled by its government, Thai
immigration permits North Korean asylum seekers to travel out of Thailand. This is
included to process (O and. (O in the “Figure 3”. Thai immigration transports those
refugees to the aifport, and hand them over to South Korean government official.
Those refugees pass the passport coptrol at the airport holding travel document issued
by government of+Seuth” Korea: ' Thai immigration; usually permits 40 persons of
North Korean asylum seekers per every week to travel out of Thailand, considering

the situation of resettlement capacity in South Korea.
4.2.6. Process of Decriminalization of North Korean asylum seekers

To conclude, decriminalization process of North Korean asylum seekers by
Thai immigration is described as Figure 4. The illegal entry of those refugees is
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punished by being sent to court. After the punishment, Thai immigration

decriminalizes the stay of North Korean asylum seekers in Thailand.

Figure 4. Process of Decriminalization of North Korean asylum seeker
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CHAPTER V
CONCLUSION

5.1. Conclusion on Status of North Korean Asylum Seekers in Thailand

As discussed in Chapter 3, this thesis analyzed the claims to refugee status of
North Koreans in Thailand based upon the-iniernational refugee instruments and the
academic literature. From the-review of literature, the study found out that there is
general consensus on the«deservedness of North Korean asylum seekers’ claims to
refugee status by the international community. It is generally agreed that the refugee

status of North Korean asylum seekers in-Thailand can be justified as follows:
1. Those who fled their count‘ry of origin and crossed into Thailand with
a well-founded fear, of pers_é;g.:ljﬁon because of their political opinions
against the frule- of dictaté_-réhj_'p in North Korea are refugees in
accordance with the defini’;i,fd_r] of the UN Refugee Convention and

Protocel al

2. Those.who fled their country of origin for economic reasons are
refugees; sur place based upon the expected persecution which they

would face if.they are sent back to North Korea.

In conclusion, North Korean asylum seekers should never be sent back to
their country of|ofigin;, in acecordance with international refugee law, and should be

protected within nations where they seek asylum.
5.1.1. Conclusion on North Korean Asylum Seekers’ Status in Thailand
Since Thailand is not a party to the UN Refugee Convention, it can exercise

discretion in its policies towards refugee issues. Consequently, there is no national

legal basis for North Korean asylum seekers in Thailand to claim refugee status. The
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only legal document which is applied by Thailand in the case of North Korean
asylum seekers is Thai immigration law, which has no provision relating to refugees.
However, this does not mean that the rights of refugees do have any legal protections
in Thailand. Although the policy towards North Korean asylum seekers has been
changed based upon political expediency at times, the basic principles of
humanitarian law have generally been respected. Most importantly, the principle of
‘non-refoulement’ has been upheld since the earliest case of North Korean claims to
asylum in Thailand. In addition, the Thai goverament has always been cooperative in

facilitating refugee resettlement.to third countries.

The legal status oi*North/Korean asylum seekers in Thailand is similar to that
of illegal migrants in thatithey do not have valid travel documents. They therefore fall
under the status of immigration law offenders because of their illegal entry into the
country. All of the progedures for punishment of the illegal entry are conducted and
there is no exceptional treatment except fora simplification and shortening of the

process. During this procedure, asylum seeké}s,gre detained in the Bangkok IDC.

The reason that. Thai authorities do nbfrlessen the"severity of the punishment
for the asylum seekers’ illegal entry are as follows: concerns about the possibility of
attracting a mass influx of North Korean asylum seekers into Thailand in the future,
interests in maintaining sharmonious foreign ,relations with North Korea and China,
national security concerns 'in ' its-border territory, cancerns: about the spread of
transnational crime networks of smugglers and brokers, the effects of limited
budgetany Support, and;concerns| abaut ‘the, dntefnational attention focused on
Thailand’s refugee policies and human rights protections. Based upon these
considerations, reduction or cancellation of punishment for the illegal entry of North
Korean asylum seekers is equivalent to legalization of entry for refugees. Therefore,
it is unlikely that Thai authorities will change the current official policies to any
major degree.
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5.1.2. Conclusion on de facto Decriminalization

With regards to North Korean asylum seekers, there is neither an applicable
legal provision nor any official document in Thailand related to their treatment.
However, in practice the study found that there is a form of de facto decriminalization
exercised towards North Korean asylum, seekers. This practice of decriminalization
applied to North Korean asylum seekers in4DC Bangkok is described in the former
chapter. The most important aspect of this praetice is that it upholds the principle of
non-refoulement. The Thal Immigration Bureau.has never sent refugees back to North
Korea or deported them.t0 iheir previous country of transit. In addition, Thai
immigration authorities have never reported information about North Korean asylum
seekers to their embassy. Fhis is an-exceptional practice that does not conform to the
standards of Thai immigration law. In addition, the detention period for the
punishment of their illegal entry has beenreduced for North Korean asylum seekers
and they are allowed a significant degree (_)f_fff"éedom movement even while detained.
North Korean asylum seekers are allowed‘fd go out of the IDC for shopping in the
neighbourhood two or three times per ar\'/v'ee’k_. They are also allowed to stay in

Thailand until the preparations for their travel to a third country are complete.

In conclusion, Thai immigration authorities have decriminalized the North
Korean asylum seekers’ stay in Thailand. Although they still have to endure detention
in the IDC, thetdecriminalization has helped ta'secure the protection of North Korean
asylum seekers”from the prospect of refoulement or deportation. This is as far as the
Thai govetnment Will gorin 4egalizing the entry of NOrth Korean asylum seekers in
Thailand, although it is still possible for the Thai Immigration Bureau to consider
additional ways to improve the conditions of detention for North Korean asylum
seekers. In summation, the Thai immigration authority’s decriminalization practices
have brought about improvements in the human rights situation of North Korean

asylum seekers in Thailand.
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5.2. DISCUSSION

Not an Ideal but Practical Policy

This thesis proposed the hypothesis that the Thai immigration authority’s
decriminalization practices towards North Korean asylum seekers have contributed to
protecting their human rights-and human security. This hypothesis is accepted. Thai
authorities have formalized ihe process for-dealing with North Korean asylum
seekers and given custody-efthe.asylum seekers to-the Thai Immigration Bureau. By
formalizing the processythe refugees gain legal protection for further stay in Thailand
until they are resettled in third gountries. This may not be an ideal but practical policy

for North Korean asyluma segkers.

In terms of formalizing the decriminalization process, the study found out that
there is no legislative basis established for the policy yet, and no official policy
documents exist for procedurés-on North Korean asylum seekers by the Thai
Immigration Bureau. The only legal basis which is applied to their cases is Thai
immigration law, agcording to which the actions of North Korean asylum seekers
entering Thailand are‘iflegal and subject to prosecution and punishment. Being placed
into detention is requited of refugees wishing for further stay and their human rights
are restricted in this situation.

However, this study tried tosuinderstand this fact from a different perspective.
Although Thai immigration authorities penalize the entry of asylum-seekers without
the proper travel documents required by law, through their detention they are at least
allowed to remain in Thailand until they travel to a third country for resettlement.
Moreover, Thai immigration authorities exempt North Korean asylum seekers from
some of the standard restrictions faced during their detention in the IDC. Detainees
are allowed to go out of the IDC and to bring food and other items from outside back
with them which helps to improve their living conditions. Through the process of

decriminalization, refugees are able to attain semblance of legal status in Thailand,
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even though they are not formally recognized as refugees.

It could be disputed whether the status of detainees in the IDC is better than
that of illegal migrants staying illegally but freely outside of the prison. More
research is necessary to answer this question. There is a greater likelihood of the
violation of human rights in the absence of formal legal status and before Thai
authorities formalized the process relating .o North Korean asylum seekers in
Thailand, North Korean asylum seekers were=simply regarded as illegal migrants
under the law. The situation meant that North Korean asylum seekers were forced to
violate Thai immigration.daw_again after entry by illegally staying in Thailand. As
Newman has shown, human gights are much more vulnerable when a person fails to

gain legal status from anysstaie. (2003)

While detentionis not an ideal way of protecting refugees, given the fear of
repatriation in other countries, it does oﬁef fhe best conditions available so far for
North Korean asylum seekers. in manyf Asi_gn countries, the rights of refugees
established under international reftigee laws are not respected by their own citizens.
In practice therefore, it is hard to expect receivi‘ng countriés to protect refugees’ rights

exactly as written in.iaternational law.

Protecting Human Rights.vs. Political Expediency

The decriminalization practices of Thai immigration autherities have resulted
in bringing about animprovement in the human rights of NoOrth-Korean asylum
seekers in some ways. They are now protected by law even though they are forced to
live under conditions of detention and many exceptional practices have been
introduced to improve the conditions of their stay in the IDC. However, it would be
difficult to say that Thailand cannot do more to protect the rights of North Korean

asylum seekers who seek asylum in Thailand.

Thai policy towards North Korean asylum seekers is may be considered as
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biased towards the needs of political expediency. While Thai immigration authorities
have appealed for relief from the burden of expenses of detaining North Korean
asylum seekers on the one hand, the Thai Government also officially rejected the
proposal of the South Korean Government to provide accommodation for North
Korean asylum seekers in Thailand. It would significantly reduce the costs associated
with hosting North Korean asylum seekers as well as provided better protection for
the rights of the asylum seekers. In case of dranian asylum seekers, they were not to
be regarded as refugees by Thai autheriiies, but they were allowed to be
accommodated in Thailand before resettlement. (Muntarbhorn, 1992) However, the
Thai government had beegsunwilling tolaccept this proposal because it will be against
the Thai Immigration lawe"At.the end, Thailand turned down the proposal stating that
they still consider any undogumented North Korean migrants entering Thailand as
illegal entrants.® This statement, exemplifies Thailand’s primary concern in this
matter which is not the protection ofasylum seekers’ rights but instead preventing the

influx of more North Korean asylum seekers into Thailand.

In addition, Thailand is stiif repatr,ia_ti’rl_g other ethnicities of refugees, e.g.
Burmese refugees, and restricts the movemé}lt of refugees to designated camps.
Today there are nearly 105,000 registered refugees and same 10,000 asylum seekers
from Myanmar living in Thailand. Most of the refugees come from ethnic minority
groups within Myanmarg primarily the Karen and the Karenni, who are fleeing from
conflict in Myanmar's eastern barder jungles. Thailand has hosted Burmese refugees
in its border areas for over 25 years, who now reside in 9 government controlled
camps‘in 4 of its bOrder provinces. Admission te the! refligee campsoh the Thai side
of the barder is governed by a national screening mechanism however, the number of
those who have yet to receive a status determination continues to grow. Refugees and
asylum seekers living outside the camps are considered illegal migrants under Thai
law and are at risk of arrest, detention and deportation. Refugees who remain in the
camps are provided with basic food, shelter, medical care and schooling provided by

NGOs. Although their basic needs are met, refugees have no freedom to leave the

%8 2009. Thai Foreign Minister’s Press Conference
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camps. Some of refugees who were born in the camps are now raising their own
children there and frustration levels are high. As a result, rape, domestic violence and
substance abuse have become chronic problems within the camps. Taking this
broader context into consideration, Thai policy towards refugees and asylum seekers

still leaves much to be desired in some respects.

5.3. RECOMMENDATION

Thailand is legally-ebligated to protect Norih.Korean asylum seekers only as
much as is legislated.undernational immigration law, which lacks any specific
provision relating to refugeestatus. Despite this, Thailand has never repatriated North
Korean asylum seekers packsto their count'r.y of origin. However, it is also undeniable
that Thailand’s policy is much ‘more dependent upon political expediency than
humanitarian responsibility. So, far, China ;and North Korea have not put any
significant pressure on Thailand relating te the North Korean asylum seeker issue.
However, if additional diplomatic pressure is applied by the North Korean or Chinese
side, it is hard to anticipate how:the policy of Thailand towards North Korean asylum

seekers might change.

Thus, it is neeessary to secure additional formal legal protections of North
Korean asylum seekers® rights_in Thailand._Ideally, this would take the form of
Thailand recognizing (them: as refugees under ‘the. definitions of international law.
However, in order to be realistic and pragmatic,.the most important concern for the
time being is to inCrease ithe efficiency. of the resettlement pracess to third countries.
There was outstanding improvement in this regard before 2007 and after 2008 in
terms of the efforts of the South Korean Government. The Government expedited the
resettlement process considerably and as a result, a greater number of North Korean

asylum seekers have been able to depart from Thailand more rapidly than before.

The most effective solution to protect North Korean asylum seekers would be

for their country of origin to stop persecuting its own people. Fundamentally, the
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ideal solution would be not to generate forced migration from the country origin from
the beginning. The second most effective solution would be for China to stop
repatriating North Korean asylum seekers back to North Korea. If China stops
repatriation of North Korean asylum seekers, then there will be no more North
Korean asylum seekers in Thailand. However, as both of these solutions fall outside
the scope of this research, a more relevant concern for this study is what can be

implemented by Thailand as a selutions-oriented approach to the situation.

Most of all, it would be a major improvement in the protection of North
Korean asylum seekers’=human rights if the Thai government would allow
accommodation of asylum segkers in separate facilities without detaining them in the
Bangkok IDC. North Korean asylum seekers are not criminal offenders but victims of

forced migration in need of protection.
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APPENDIX
QUESTIONNAIRE FOR IDC OFFICIAL

1. When did the North Koreans come at the first time into Thailand and
surrendered themselves as a refugee at Thai immigration?

g amtiadnanludsznalneg wageeanlidinaunsmaauduiiedunulugiue
. Lo
Henenaiausnilials

-

How did the Thai immigration deal with them?

o o o gl ~=asl o a i, oy = A 1 v
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!

How has the policy of Thai immigration changed since then?
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2. What are the major laws referredid"i"n the case of North Korean asylum
seekers?

| el

o dl e = = =
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3. What status is'granted to those North Korean asylum seekers in Thailand?

anuz (Mangyang)lanan pidyieanen iy el ssmelne

4. What terminology (in Thai words) is used-to designating them in IDC?
o A a o o ¥ A dl 6 o’ e
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5. Please explain the detaining process of North Korean asylum seekers.

n3aNeBLNEdURaUNITATLANFRN IE LTI MAITENEN



79

6. Please explain the deporting process of North Korean asylum seekers.

nznnebunedunaunsdesineanuantseman ldiuTanmamtaanaw

7. How long does the whole process take time from detaining to deporting?

1 v v
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8. Compared to other ethnic refugees (e:g: Burmese refugees) in IDC, what
kind of exceptional tolerance has been givento North Korean asylum seeker
detainees? '|

ynuBaudieuiud@ned aly (wi‘.uﬂ_ davignaianyn)  TugueAniudanemn

g1 uawiie L FuANsun L6 (u%?ﬁméﬂmﬁ) Wieqlaring
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9. Referring to the IDC regulationéj'and Thai immigration law, what kind of

rights has been restricted toNorthfIéerean asylum seeker detainees?

d 7.-,-- -:!j;,l .
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10. What is the major problem do you meet in d'ealing with North Korean

asylum seekers?

A 2 9 a o = = A
@Ziﬁ‘ﬂ‘ﬂ‘ﬂqﬂﬂ?ﬁ‘ﬁ NIa ﬂzwalum?mmummumammmwawmemuﬂ

11a.Da/you think that more assistance is needed -for North-Korean asylum

seekers during their staying in Thailand? ( Yes/ No)
1 a 1 1 dl o ¥ v o a A 1 Vo
NIUAAIN a‘zmwﬂgﬂmuqmmluﬂixmﬂ%ﬂ Qmfﬂ\mﬂfmqmmamumwawmaﬂmn
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12. What kind of other assistance is needed for North Korean asylum seekers
during their staying (detaining) in Thailand?

'
vy o =
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Who should provide the more assistance for North Korean asylum seekers?
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13. Please provide me the statisti in%relating to the North Korean

asylum seekers.(shares.oy
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