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CHANIDA LEELANUNTAKUL : DUTIES TO ELIMINATE DOUBLE TAXATION IN
TRIANGULAR CASES. THESIS ADVISOR : ASSOCIATE PROFESSOR
TITHIPHAN CHUERBOONCHAI, 219 pp.

Due to the increased freedom of investment, globalization in Thai business and

and transactions of branches or permanent

establishments (“PE") constitute tax nexii three jurisdictions simultaneously. These
situations, called “Triang ar Cases’, | ternational juridical double taxation.

This thesis aims to exploré Thailandg dul 8lifinate international juridical double

Triangular Case, whegek o incomeé. 1s attributable to a permanent
establishment, whe ; '

Triangular Case, whefeby af Thai_re dent receives interest or royalties incurred and
It has been fo L e Revenue Code and Thailand's Double Taxation
' ' % problems concerning duties to

eliminate juridiﬂal double faxglionr. | ical Tpiangular Case; whilst, Reverse Triangular

In the Iiﬁqt_--__,,_.____ rgin, . deve ants-and the principle of flexibility,

achieve the reduc jloba

competitiveness {Nﬂhailand is home country), and tﬂreate equity and tax neutrality
for perma m e fo source income as well
as to prwa TI ril:ﬂﬁﬁﬁﬁﬁﬁgum by the change of
taxpayers’ i stment models (if }'halland is F'E host country). brempmcal approach

. v, bl ey i o s

residence in the other contracting state, is recommended as a solution to juridical

{"; se should be eliminated fo

prises which will increase their

double taxation in Typical Triangular Case. However, an anti-tax avoidance mechanism
ought to be provided to combat against treaty shopping by excluding low-tax or tax-
haven countries from the implementation of such proposed solution or by including a

provision of limitations on benefits to Thailand's Double Taxation Agreements.
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® Ibid., pp: 131-12:
‘ Paragraph 3 of OECD Commentary on Article 23:
“3. International juridical double taxation may arise in three cases:

c) where each Contracting State subjects the same person, not being a resident of either
Contracting State to tax on income derived from, or capital owned in, a Contracting State; this may
result, for instance, in the case where a non-resident person has a permanent establishment in one
Contracting State (E) through which he derives income from, or owns capital in, the other
Contracting State (S) (concurrent limited tax liability, cf. paragraph 11 below).” gﬂu OECD
Committee on Fiscal Affairs, Model Tax Convention on Income and Capital, Condensed version, p.
258.
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* Triangular Cases. “Term used to describe the situation where more than two (typically three)
states are involved. For example, a resident of one state (State R) has a permanent establishment in
another state (State P), which in turn derives income in the form of dividends, interest or royalties from
a third state (State S), thus raising the issue (if double taxation treaties have been concluded between
the states) which tax treaty should be applied to relieve double taxation in State S, i.e. should the R-P

or the R-S treaty be applied? The OECD Committee on Fiscal Affairs has published a report on this
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issue which recommends that the R-S treaty be followed on the ground that the P-S ftreaty is
inapplicable because the permanent establishment is not a resident of State P (and tax treaties only
apply to residents of the contracting states); otherwise, treaty shopping opportunities would abound.”
gﬂ,u Susan M. Lyons, International tax glossary. 3rd ed. (The Netherlands: IBFD, 1996)

Kees Van Raad, “Triangular cases,” IBFD European Taxation Bulletin (September 1993):
298-301.

Roy Rohatgi, Basic international taxation, p. 545.
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Paragraph 3 of OECD Commentary on Article 23:
“3. International juridical double taxation may arise in three cases:

c) where each Contracting State subjects the same person, not being a resident of either
Contracting State to tax on income derived from, or capital owned in, a Contracting State; this may
result, for instance, in the case where a non-resident person has a permanent establishment in one
Contracting State (E) through which he derives income from, or owns capital in, the other Contracting
State (S) (concurrent limited tax liability, cf. paragraph 11 below).” gﬂu OECD Committee on Fiscal

Affairs, Model Tax Convention on Income and Capital, Condensed version, p. 258.
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% Article 23A of OEGD Model Convention 2008:

“1. Where a resident of a Contracting State derives income or owns capital which, in accordance
with the=provisions, of+thisy Convention; may |be ftaxed sin, theyothersContracting State, the first-
mentioned State shall; 'subject to the. provisions' of paragraphs' 2.and 8,".exempt such income or
capital from tax.

2. Where a resident of a Contracting State derives items of income which, in accordance with
the provisions of Articles 10 and 11, may be taxed in the other Contracting State, the first-mentioned
State shall allow as a deduction from the tax on the income of that resident an amount equal to the
tax paid in that other State. Such deduction shall not, however, exceed that part of the tax, as
computed before the deduction is given, which is attributable to such items of income derived from
that other State.

3. Where in accordance with any provision of the Convention income derived or capital owned

by a resident of a Contracting State is exempt from tax in that State, such State may nevertheless,
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in calculating the amount of tax on the remaining income or capital of such resident, take into
account the exempted income or capital.

4, The provisions of paragraph 1 shall not apply to income derived or capital owned by a
resident of a Contracting State where the other Contracting State applies the provisions of the
Convention to exempt such income or capital from tax or applies the provisions of paragraph 2 of

Article 10 or 11 to such income.”
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* Article 23B of OECD Model Convention 2008:

“1. Where a residentjofsajCentractingsState~derives, income ,or owns.capital which, in accordance
with the provisions of«this_Convention, _may be (faxed, in_the other Contracting State, the first-
mentioned State shall allow:

a)’as a dedtiction fiom~thertax| on the income™of that resident, an amount equal to the
income tax paid in that other State;

b) as a deduction from the tax on the capital of that resident, an amount equal to the
capital tax paid in that other State.

Such deduction in either case shall not, however, exceed that part of the income tax or
capital tax, as computed before the deduction is given, which is attributable, as the case may be, to
the income or the capital which may be taxed in that other State.

2. Where in accordance with any provision of the Convention income derived or capital owned
by a resident of a Contracting State is exempt from tax in that State, such State may nevertheless,
in calculating the amount of tax on the remaining income or capital of such resident, take into

account the exempted income or capital.”
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* Article 11 of OECD Model Convention 2008:
“2. However, such interest may also be taxed in the Contracting State in which it arises and
according to the laws of that State, ...........
Article 12 of UN Model Convention:
“2. However, such royalties may also be taxed in the Contracting State in which they arise and

according to the laws of that State, ........ i

% Paragraph 26 of OECD Commentary on Article 11 (gﬂu OECD Committee on Fiscal Affairs,

Model Tax Convention on Income and Capital, Condensed version, p. 117.
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% Philip Baker, Double taxation conventions (London: Sweet & Maxwell, 2007), p. 11-7.

o Klaus Vogel, Klaus Vogel on double taxation conventions, p. 673.

* Article 11 of OECD/UN Model Convention:
“5. Interest shall be deemed to arise in a Contracting State when the payer is a resident of that
State. Where, however, the person paying the interest, whether he is a resident of a Contracting
State or not, has in a Contracting State a permanent establishment in connection with which the
indebtedness on which the interest is paid was incurred, and such interest is borne by such
permanent establishment, then such interest shall be deemed to arise in the State in which the

permanent establishment is situated.” [Emphasis added]
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* Article 12 of UN Model Convention:
“5. Royalties shall be deemed to arise in a Contracting State when the payer is a resident of
that State. Where, however, the person paying the royalties, whether he is a resident of a
Contracting State or not, has in a Contracting State a permanent establishment or a fixed base in
connection with which the liability to pay the royalties was incurred, and such royalties are
borne by such permanent establishment or fixed base, then such royalties shall be deemed to

arise in the State in which the permanent establishment or fixed base is situated.” [Emphasis added]

* Paragraph 27 of OECD Commentary on Article 11 %1% OECD Committee on Fiscal Affairs,

Model Tax Convention on Income and Capital, Condensed version, p. 178.
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* Article 24 of OECD Model Convention 2008:

“1. Nationiais ofja‘Contracting ‘Staté shall. not'be subjected! in the other/Contracting State to any
taxation or any requirement connected ‘therewith, which is' other-or more 'burdensome than the
taxation and connected requirements to which nationals of that other State in the same
circumstances, in particular with respect to residence, are or may be subjected. This provision
shall, notwithstanding the provisions of Article 1, also apply to persons who are not residents of one
or both of the Contracting States.

2. Stateless persons who are residents of a Contracting State shall not be subjected in either
Contracting State to any taxation or any requirement connected therewith, which is other or more
burdensome than the taxation and connected requirements to which nationals of the State
concerned in the same circumstances, in particular with respect to residence, are or may be

subjected.
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(1) myldiendfjiadeaum@uszanliaysid (Nationality Non-

discrimination) Tuuntiaiada 24 (1) uaz (2)

2 n1sldidendfd@dasniulsznauniynias (Permanent

e o

Establishment Non-discrimination) luUﬂﬁmummma 24(3)

o

(3) m3hitdandfuddennswnealdins (Deduction Non-discrimination)

A

Tuuntya@da 24(4)

(4) m3laiond Jii6eaanuiliiaawag (Ownership Non-discrimination)
1@t 24(5) '
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3. The taxation on a permanent establishm;__;'li ,vlv__hich an enterprise of a Contracting State
has in the other Contracting State shatl not be Iess.,;favourably levied in that other State than
the taxation levied on_enterprises-of that othél;v State carrying on the same activities. This
provision shall not beconstrued as obliging a Contracting State 1o grant to residents of the other
Contracting State any personal allowances, reliefs and reductions for taxation purposes on account
of civil status or family responsibilities which it grants to its own residents.

4. Except where the provisions of paragraph 1 of Article 9, paragraph 6 of Article 11, or
paragraph 4 of Articlen12, apply;sinterestyiroyaltiestand other disbursements paid by an enterprise of
a Contracting State|tola resident of the other Contfacting State shall, for’the purpose of determining
the taxable profits of such enterprise, be deductible under the same conditions as if they had been
paid to a resident of the first-mentioned State. Similarly; any debts’of anjenterpfise of a Contracting
State to a resident!ofthe other!Contracting'State shall, for the ‘purpose! of'determining the taxable
capital of such enterprise, be deductible under the same conditions as if they had been contracted to

a resident of the first-mentioned State.

5. Enterprises of a Contracting State, the capital of which is wholly or partly owned or controlled,
directly or indirectly, by one or more residents of the other Contracting State, shall not be subjected
in the first-mentioned State to any taxation or any requirement connected therewith which is other or
more burdensome than the taxation and connected requirements to which other similar enterprises
of the first-mentioned State are or may be subjected.

6. The provisions of this Article shall, notwithstanding the provisions of Article 2, apply to taxes

of every kind and description.” [Emphasis added]
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° Kees Van Raad #19lu Philip Baker, Double taxation conventions (London: Sweet &
Maxwell, 2007), pp. 24-2, 24-2/1.

4 L . . . . .
Kees Van Raad, Nondiscrimination in international tax law, Series on international taxation

No.6 (Deventer: Kluwer, 1986), p. 256.

*“ Ibid., p. 257.
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43 Y . .. . .. . .
Van den Tempel #191u Kees Van Raad, Nondiscrimination in international tax law, Series

on international taxation No.6, p. 257.

“ §unwol Prof. Kees van Raad (Jai Ying Chua wnu), 28 ﬁqmﬂu 2553; “Van den Tempel
did not fail to consider foreign-source income. Van den Tempel felt that Art 24 of the OECD 1963
Model did not provide a solution to certain triangular cases. This does not mean that Van den Tempel
felt that foreign-source income earned by the p.e. fell outside of the scope of the nondiscrimination

principle.”
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Kees Van Raad, Nondiscrimination in international tax law, Series on international taxation

No.6, p. 258.
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46 D . . . . .
Kees Van Raad, Nondiscrimination in international tax law, Series on international taxation
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% Kees Van Raad, Nondiscrimination in international tax law, Series on international taxation
No.6, p. 262.

% Paragraph 39 of OECD Commentary on Article 24(3) glu OECD Committee on Fiscal

Affairs, Model Tax Convention on Income and Capital, Condensed version, p. 292.
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o Paragraphs 40-72 of OECD Commentary on Article 24(3) @1% OECD Committee on Fiscal

Affairs, Model Tax Convention on Income and Capital, Condensed version, pp. 292-301.
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% International Fiscal Association; Gahiers De Droit Fiscal International, Vol 78a, Interpretation

#

of double taxation, p. 66. i

Full Court (Burchett, Hill and-Emmett JJ) cifAHstralia, FC of T v Lamesa Holdings BV 97
ATC 4752; (1997) 77 FCR 597 [Onlinel: Available.frc_)m_fj www.law.aot.gov.au [15 May 2010]

ﬁdﬁﬂ’laqaﬁiim:%i’wﬂizmﬂ (International Court of Justice) leaiRaaslun@ Gabcikovo-
Nagymaros Project (Hungafy v Slovakia), 25 September 1997 I@]Ela’lﬁﬂ%5ﬂﬂ’13<§1’1&lﬁﬂi’mg1um§§ryjy’l
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0 Article 31 of Vienna Convention 1969 - General Rule of Interpretation

“1. A treaty shall be interpreted in /gocd faithlin-accordance withthe ordinary meaning to be given
to the terms of the _treaty'in-their'context'and in the'light of its‘object and ‘purpose.
2. The context for the purpose of thenterpretation of.a treaty shall comprise, in addition to the
text, including its ‘preaible and annexes:

(a)- any agreement relating to "the*“treaty " which®was "'made between=all the parties in
connection with the conclusion of the treaty;

(b) any instrument which was made by one or more parties in connection with the
conclusion of the treaty and accepted by the other parties as an instrument related to the treaty.
3. There shall be taken into account, together with the context:

(a) any subsequent agreement between the parties regarding the interpretation of the treaty
or the application of its provisions;

(b) any subsequent practice in the application of the treaty which establishes the agreement
of the parties regarding its interpretation;

(c) any relevant rules of international law applicable in the relations between the parties.
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4. A'special meaning shall be given to a_term if it is|established that the parties so intended.”

" International Fiscal Association, Cahiers De Droit Fiscal International, Vol 78a, Interpretation

of double taxation, p. 73.

2 Article 32 of Vienna Convention 1969 — Supplementary means of interpretation:
“‘Recourse may be had to supplementary means of interpretation, including the preparatory
work of the treaty and the circumstances of its conclusion, in order to confirm the meaning resulting
from the application of article 31, or to determine the meaning when the interpretation according to
article 31:
(a) leaves the meaning ambiguous or obscure; or

(b) leads to a result which is manifestly absurd or unreasonable.”
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Trust Ltd,vaGd.R, (1973). SN aURRIANANHT81A23AA NN L 19319, (Broad approach)
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" Ibid., p. 71.

74 International Fiscal Association, Cahiers De Droit Fiscal International, Vol 78a, Interpretation

of double taxation, p. 60.

® United Dominions Trust Ltd v. C.LR. (1973), 1 N.Z.T.C. 61,028.
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® Kevin Holmes, International tax policy and double tax treaties, p. 71.

" Thiel v. Comr. of Taxation, 90 ATC 4717.
® R. v. Crown Forest Industries Limited (1995) D.T.C. 5,389.
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$ Kevin Holmes, International tax policy and double tax treaties, p. 76.

° Cornelius van Raad 814l Sanford H. Goldberg and Peter A. Glicklich, “Treaty-based

nondiscrimination: Now you see it now you don't,” Florida Tax Review (November 1992).

o International Fiscal Association, Cahiers De Droit Fiscal International, Vol 78a, Interpretation

of double taxation, p. 65.

Philip Baker, Double taxation conventions, pp. E-18, E-19.
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* Article 3(2) of OECD Model Convention 2008:

“2. As regards the application of the Convention at any time by a Contracting State, any term
not defined therein shall, unless the context otherwise requires, have the meaning that it has at that
time under the law of that State for the purposes of the taxes to which the Convention applies, any
meaning under the applicable tax laws of that State prevailing over a meaning given to the term

under other laws of that State.”
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" Arficle 24(3) of OECD Model Convention 2008:

“3. The taxation on a permanent establishment which an enterprise of a Contracting State has in
the other Contracting State shall not be less favourably levied in that other State than the taxation
levied on enterprises of that other State carrying on the same activities. This provision shall not be
construed as obliging a Contracting State to grant to residents of the other Contracting State any
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responsibilities which it grants to its own residents.” [emphasis added]

19 OECD Committee on Fiscal Affairs, Model Tax Convention on Income and Capital,

Condensed version, p. 260.
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" OECD,. Public,Discussion Draft: Application'and Interpretation of Article’'24 (Non-Discrimination)
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: Paragraph 67 of OECD Commentary on Article 24: “In a related context, when a permanent
establishment receives foreign income which is included in its taxable profits, it is right by virtue of the
same principle to grant to the permanent establishment credit for foreign tax borne by such
income when such credit is granted to resident enterprises under domestic laws.” gﬂu OECD
Committee on Fiscal Affairs, Model Tax Convention on Income and Capital, Condensed version, p.
299.
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IBFD European Taxation, 10 (2007), p. 461 81901914 Frank P.G. Potgens, “The Netherlands

supreme court again excludes credit of withholding tax in a triangular case,” IBED European
Taxation (April 2008): 212.
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20 Paragraph 70 of OECD Commentary on Article 24 gﬂ,u OECD Committee on Fiscal Affairs,

Model Tax Convention on Income and Capital, Condensed version, p. 300.

: “When a permanent establishment in a Contracting State of an enterprise of the other
Contracting State receives dividends or interest from a third State and the holding or debt-claim in
respect of which the dividends or interest are paid is effectively connected with that permanent
establishment, the first-mentioned State shall grant a tax credit in respect of the tax paid in the third
State on the dividends, or interest, as the case may be, by applying the rate of tax provided in the
convention with respect to taxes on income and capital between the State of which the enterprise is a
resident and the third State. However, the amount of the credit shall not exceed the amount that an

enterprise that is a resident of the first-mentioned State can claim under that State’s convention on
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* bid., pp. R11-11, 13.

» Bruno .Gibert, .“The, Evolution of the.French Tax Treaty.Network,” IBFD.European Taxation
(October2002);: 426.

*" Article 25(2)(b) of France-ltaly DTA 1989:

“Where a permanent establishment situated in a State receives dividends, interest or
royalties arising in the other State and pertaining to property or rights effectively connected with its
activities, such income may be taxed in the State in which it arises in accordance with the
respective provisions of paragraph 2(b) of Article 10, paragraph 2 of Article 11 and paragraph 2 of
Article 12. The State in which the permanent establishment is situated shall eliminate double
taxation in accordance with the conditions provided in paragraph 1(a) or paragraph 2 of Article
24, disregarding the last clause. This provision shall apply wherever the enterprise of which the

permanent establishment is a part has its place of management.” [Unofficial translation]
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% § 882(c)(3) of Internal Revenue Code: Tax on income of foreign corporations connected with
United States business
(c) Allowance of deductions and credits
(3) Foreign tax credit
Except as provided by section 906, foreign corporations shall not be allowed the
credit against the tax for taxes of foreign countries and possessions of the United States allowed by
Section 901.
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% § 906 of Internal Revenue Code: Nonresident alien individuals and foreign corporations

(a) Allowance of credit. A nonresident alien individual or a foreign corporation engaged in
trade or business within the United States during the taxable year shall be allowed a credit under
section 901, for the amount of any income, war profits, and excess profits taxes paid or accrued
during the taxable year (or deemed, under section 902, paid or accrued during the taxable year) to
any foreign country or possession..of the United States” with respect to income effectively
connected with the conduct of a.trade or bl;siness within the United States.

(b) Special rules.

(1) For purposestof subsection'(a) and for purposes of determining the deductions
allowable under sections 873(a) and882(c), in det_ermining the amount of any tax paid or accrued to
any foreign country or possession there shall n'q.t' be taken into account any amount of tax to the
extent the tax so paid or accrued' is/imposed ;Nith- respect to income from sources within the
United States which would not be taxed by sig_ch foreign country or possession but for the fact
that-- '

(A) in the case of a monresident, alien individual, such individual is a citizen or
resident of such foreign country or possession, or -~/

(B) in the case of a foreign Té_drporation, such corporation was created or
organized under the law,,of such foréign country 6-rr'r;6—js_séssion oris domiciled for tax purposes in
such country or possessions

(2) For purposes of subsection (a), in applying section 904 the taxpayer's taxable
income shall be treated as consisting only of the taxable income effectively connected with the
taxpayer's conduct of a trade.or business within the United States.

(3){.The credit/allowed/pursuanttossubsection (a) shallinet.be allowed against any tax
imposed by section 874(a)=(relating to 'income of‘nonresident alien’individual not connected with
United States business) or 881 (relating tofincome of foreign corporations not connected with United
States business).

(4) For purposes of sections 902(a) and “78, a foreign corporation choosing the
benefits of this subpart which receives dividends shall, with respect to such dividends, be treated as
a domestic corporation.

(5) For purposes of section 902, any income, war profits, and excess profits taxes
paid or accrued (or deemed paid or accrued) to any foreign country or possession of the United
States with respect to income effectively connected with the conduct of a trade or business within
the United States shall not be taken into account, and any accumulated profits attributable to such
income shall not be taken into account.

(6) No credit shall be allowed under this section against the tax imposed by section
884.
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wraddnlaludradszinea (Foreign source income %38 Income from source without
United States) Ly Thuds@ulamnumasdnlalulssindsnsgain3ni (Income from
source within United States) @1u32@31 906(b)(1). #uaend lsaziiadndnldanunad
HulaludailsiindepaAanTaing1aiunas] 862 Launasi 864(c)(4)A)

1 =) v 1 { o &
ﬂmﬂma;ﬂ Buladandsdssinangiuisnviniaaaie e
ANUITLNANNATAANININAT) 906 Laths 19t In a1 nuraInuT a9 N e

Weatasludsznssaynunsdiznaunidn LLa:ﬁqiﬁﬁlluﬂi:mﬂw%'gam’%m (Foreign

* Rhoades & Langer, U.S. International Taxation & Tax Treaties (United States: Matthew
Bender & Company, 2010).
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source income effectively connected with the conduct of a trade or business within the

u.s.)”
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289 X Co. 7931 $1,000,000 ﬁm’mtﬁmifaﬂuﬂszmﬁéwﬁmuﬁumsﬂizﬂauqiﬁ?ﬂu
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YT NATNIN TN T NIEANIT$100,000 AbATAReanannSndeadelulszina
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sansnwasanlanielduadian 904 [#198591n Revenue Ruling 76-190, January 1976] -

] iy B 9/ or_ [ o Qs 1 dd‘ a QJA
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Usznaunisnnisvesidgnaad wlsznaldsuandazimanaaiiundsdwldludszina
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1 a va 1 a g: '!drdq’ a a
Fduldfunssduldludginans lnasdi saawdsznaunisnnisvesisinia
. v = T i o 33
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Mo 2 X Co. iiluwnSEnidvanziiousaasludszina

o @ = = v A v [y
FNIITOIININIURZA BTN BETURANIN Len lan buissimaanaTaimdng X Co.
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Uszinasdunialsenean g (Urdinang ) S9ilszmasusgdainioinlunasdulale
Urzinaanizaulin wddulddanangniaiium#ludssmasdwnnzdzinamduia
NEw e snsnafues s Sulelnt g o Grudizasunistased X Co. a1

Internal Revenue Services, Rev. Rul. 76-190; 1976-1 C.B. 196; 1976 IRB LEXIS 658,

January 1976 [Online]. LexisNexis. Available from: www.lexisnexis.com [15 May 2010]

2 Ibid.

Rhoades & Langer, U.S. international taxation & tax treaties.
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without US

“Fareign Tax Credit”
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.
4

QPN 3 X Co.  wwisEanaanziisudaailudszing

RRINTAIMINTHRZA BRI BANAANEK aNI Lan builszinasnnvenaans X Co.
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INTIZNNBAINA LA LFY LadadlFUINT LT WA1TAALALANBONNRANE U IaN

* Ibid.

* Internal Revenue Services. Rev. Rul. 80-243; 1980-2 C.B. 413; 1980 IRB LEXIS 276, July

1980 [Online]. LexisNexis. Available from: www.lexisnexis.com [15 May 2010]
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(5) MBETIRAUNlFN1AI7 884 w38 Branch Profits Tax ldaunIain
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Fuauninua Lluunasn 904 (Ordinary tax credit)
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MIuA LY Internal Revenue Code 1954 lasinauaiinast 1034131 104 Lazu1a31 106
284 Foreign Investors _Tax Act 196638 ﬁ’m%uLﬂ@lwamaaﬂﬁSLLﬁlmﬂg%&l’lULﬁlaslﬁmiaGl

A v o ad [y A i
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(1) Foreign Investors Tax Act 1966 daquzasAnanlznsuIniine
1 v A ad a wa dt:!l 1 =) Qs o % N
daldiAe B judnn sa 8wt s unudamsung ssanueandndssinaludszine

% Rhoades & Langer, U.S. international taxation & tax treaties.

7 § 882 of Internal Revenue Code 1954: Tax on Resident Foreign Corporations.
(c) Allowance of deductions and credits.
(4) Foreign tax credit.-- Foreign corporations shall not be allowed the credits against

the tax for taxes of foreign countries and possessions of the United States allowed by section 901.

% Foreign Investors Tax Act 1966, Public Law 89-809 November 13, 1966; Pub. L. 89-809,
1966-2 C.B. 656 (FITA) [Online]. LexisNexis. Available from: www.lexisnexis.com [15 May 2010]
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(2) Private Letter Ruling 7844008 (July 26, 1978)40 Fanlay National

Office Technical Advice Memorandum 5:1Jq’i’ﬁ<§lflﬂi$ﬁ<1@TﬂéTﬂI%ﬂ’]iﬂﬂﬂﬂgﬁN’]El Foreign

Investor's Tax Act 1966 & 2 132013 laun
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611\1LﬂuyﬂﬂaﬁmmmwmLLa:u@mﬂﬂamaﬂszmﬂ (To make more equitable the tax
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treatment by the United States of nonresident-aliens and foreign corporations)
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by the United States)

#

(3) House Committee Report (uas Senate Report) vlﬁjl,ﬁmqmaﬁﬂ%%'u
= o a A u,:.ij a a4 Aa A '

nmuduzeulunsliiasdan ddsdsamanti fon 859 lddtuniagauuna 906
muld Foreign Investors Tax Bill lagasudn iuwszdszipaanizanimaaiiuni i
ldnnunasdvldludmsamemasiiomdayiuiauned vinduldainsndeny
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* Ibid.

0 National Office Technical Advice Memorandum. Private Letter Ruling 7844008, July 26,
1978; PLR 7844008; 1978 PLR LEXIS 2782 [Online], LexisNexis. Available from:

www.lexisnexis.com [15 May 2010]
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* “Foreign Tax Credit. House Rpt. 89-1450 states: Present law allows a credit against U.S.
income tax for foreign income, war profits, and excess profits taxes. However, this credit it denied to
nonresident aliens and foreign corporations since under present law they are only taxable on their
income from U.S:! .sources: This is consistent with“the'generally’accepted.concept that the country of
the source has precedence-in the taxing of income‘and that-it should'be‘the country of residence or
citizenship which allows the credit to prevent double taxation,

Reasons for Provision: “As'a result of'the rule’ provided elseéwheie!| in:this bill nonresident
aliens and.foreign corporations, in certain types of cases, are taxable“on foreign source income which
is effectively connected with the conduct of a trade or business within the United States (see item B-2
above). In these cases the country of the source of the income may also impose a tax on this same
income. Consistent with the general rule that taxes imposed by the country of source take precedence,
your committee's bill provides that in any of these cases where the United States is taxing foreign
source income of a nonresident alien or a foreign corporation, a foreign tax credit is to be available
with respect to any income, war profits, and excess profits taxes also imposed on this same income by
the country in which the income was earned.” c;ﬂu House Committee, House Committee Report, 89
H. Rpt. 1450, P.L.89-890 Foreign Investors Tax Act 1966 [Online]. LexisNexis. Available from:

www.lexisnexis.com [15 May 2010]
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Waiwhn 1 wwaw 2558 1 Jilssinaaninve1mnans laaan Taxation
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(@) NIHANEA19UTENG (Non-UK  Tax) 28481219380 uniludszine
swTaInInIvayaaag lWlduey (11a31 30 - msumadthadsdnions
dnvdszinavasmmIamunuludssinaannrarananiveyaaag Ll dunat)

N1931 30 289 TIOPA 2010 tiluuniyg@inganunsussimnsdaurds
a ° o Ade o b EEF d " o 2 o
WerdwiunEndainuainuaaad linui e ludsinaannsenandnsdaiianan
AN wiaanwlsznaunIniaslulisinaansasananans (Unilateral relief for non-UK

. r 41 r.r @ A A
tax on non-resident’s UK branch or-agency etc) LLazLﬂum‘smmHmWUﬂUEyry@L(ﬂsﬂu
1A 794 (2)(bb) Va4 Incomé .and Corporation Taxes Act 1998 (c.1) LNg9LaNtae
LYINTi 9% 11a71 30 Va4 FIORA2010 avNaIULLAI
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*' UK’s Office of Public Center Information;":'VEpranatory Notes, Taxation (International and
Other Provisions) Act 2010 (c.8) [Online]. 2010. Avé;'la'tlxl:e from: www.opsi.gov.uk [30 April 2010]

*2 Section 30. Unilateral relief-for non-UK tax on non-resident’s UK branch or agency etc

(1) Subsection(2) applies if the arrangements are unilateral relief arrangements for a territory
outside the United Kingdom;

(2) Credit for tax within subsection (3) or (4) may be allowed under section 18(2) against any
of the UK taxes if the territory is not one in which the person or company concerned is liable to tax by
reason of domicile, residence or‘place of management:

(3) Tax'is within this subsection if the arrangements provide for credit for it to be allowed
against income tax or corporation tax, and it is paid under the law of the territory in respect of the
income or chargeable gains—

(a) of @a'branch or agency in the United Kingdom of a non-UK: resident person who is
not a company, or
(b) of a permanent establishment in the United Kingdom of a non-UK resident company.

(4) Tax is within this subsection if the arrangements provide for credit for it to be allowed

against capital gains tax, and it is paid under the law of the territory in respect of the capital gains—
(@) of a branch or agency in the United Kingdom of a non-UK resident person who is
not a company, or
(b) of a permanent establishment in the United Kingdom of a non-UK resident company.
(5) Relief under subsection (2) may not exceed the relief which would have been available if—
(a) the branch or agency, or permanent establishment, had been a UK resident person,

and
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(b) the income or gains had been income or-gains of that person.
{6) Each of/the fellowing is a'UK tax for the purposes of subsection/(2)—
(a) income tax,
(b) corporation tax, and
(c) capital gains tax.
(7) In this section so far as it relates to capital gains tax—
“branch or agency” has the meaning given by section 10(6) of TCGA 1992,
“‘company” has the same meaning as in TCGA 1992 (see section 288 of that Act),

“permanent establishment”, in relation to a company, has the meaning given by Chapter 2

of Part 24 of CTA 2010, and

‘UK resident” or “non-UK resident”, in relation to a company or other person, has the

meaning given by section 989 of ITA 2007.
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1.3.2 mwu]%mmmuﬂummmnﬁ@ma (Legislative History)
Uszinaanm T nian: lbiiasaa nnddnadzimanuyaaay i dufiat
lunydindne (Tasnein) @9ueBuUnn6 Income and. Corporation Taxes Act 1970

al P~ T—— 421 o, o LY Y
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* Ibid.
*“ David B. Oliver, British tax review (United Kingdom: Sweet & Maxwell, 2000).

45 Section 502 ¢f ICTA 1970.~Requireinent as to|Residence
Credit shall not be allowed under any arrangements against any of the United Kingdom
taxes for any chargeable period unless the person in respect of whose income the United Kingdom
tax is chargeable is resident in the United Kingdom for that period:
Provided that credit may be allowed by way of unilateral relief-

(a) for tax paid under the law of the Isle of Man or any of the Channel Islands, if the
person in question is, for the chargeable period in question, resident either in the United Kingdom or
in the Isle of Man or the Channel Islands, as the case may be, and

(b) for tax paid under the law of any territory and computed by reference to income
from an office or employment the duties of which are performed wholly or mainly in that territory,

against income tax chargeable under Schedule E and computed by reference to that income, if the
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a ad A 46
(Ldauvl"nmmﬂuﬂa%l) 283 Income and Corporation Taxes Act 1988

dannludl a7 1993 UIVARHI TN ININT LA bRLATAA NN Be9TzING
LWULANALEITINIBG LN BT IS BN U2 NwITAT U@ (Overseas  life  insurance

¢ A o 47 A
company) T4U3:NaUTINA TUNARAINTAIIITNT INNNGTT 794(2)(d)  Teuni lulan

person in question is for the year of @assessment in question resident either in the United Kingdom or

in that territory. J

“ Section 794(2)(c) of ICTA 1988. Requirer:ﬁgnt_.as to Residence
(2) Credit may be allowed by way-of unilateral relief—
(c) for tax paid under the faw of aa&/rftér[itow in respect of interest on a loan where

the following conditions are fulfilled, namely— “'j ‘

(i) that the persen in question 'fé'a-bo’mpany which, for the chargeable period in
question, carries on a kanking business in the United Kingdom-thrcugh a branch or agency;

(i) ~that the loan was made by the company through the branch or agency in
the United Kingdom;

(iii) that the territory under whose law the tax was paid is not one in which the
company is liable.tg tax bysreasen of domicile, residence or-place. ofs-management; and

(iv) 4that_theramount of reliefrclaimed does not exceed (or is by the claim
expressly limited to) that which would have been available if the branch or agency had been a
company=resident=in the Wnited Kingdomj andjthenloan jhadsbeenymade by, itgingthe course of its

banking business.

*" Section 794(2)(d) of ICTA 1988. Requirement as to Residence (revised by FA 1993)
(2) Credit may be allowed by way of unilateral relief—
(d) for tax paid under the law of any territory in respect of the UK branch income or
UK branch gains of an overseas life insurance company for the chargeable period in question but
only where the following conditions are fulfilled, namely—
(i) that the territory under whose law the tax was paid is not one in which the
company is liable to tax by reason of domicile, residence or place of management; and
(i) that the amount of relief claimed does not exceed (or is by the claim

expressly limited to) that which would have been available if the branch or agency concerned had
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been an insurance company resident in the United Kingdom and the income or gains in question

had been income or gains of that company.

48 UK’s High Court, Sun Life Assurance Co. of Canada v. Pearson (Inspector of Taxes), [1984]

STC 461 [Online]. LexisNexis. Available from: www.lexisnexis.com [10 September 2009]
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* Section 794: Requirement as to residence
(1) Subject to subsection (2) below, credit, shall not be allowed under any arrangements
against any of the United Kingdom taxes for any chargeable period unless the person in respect of
whose income or chargeable gains the United Kingdom tax is chargeable is resident in the United
Kingdom for that period. b
(2) Credit may we-allowed by way of unilateralrelief—

(a) for tax'paid under the law of the Isle of Man or any of the Channel Islands, if the
person in question is, for the chargeable period in question, resident either in the United Kingdom or
in the Isle of Man or any of the Channel Islands, as the case may be;

(b)~fortax paid inder theslaw:of any territory land, computed by reference to income
from an office or employment the duties-of which-are performed wholly or mainly in that territory,
against income tax chargeable under Schedule E and computed by reference to that income, if the
person’in question ‘is| for the year of assessment in question resident either in the United
Kingdom 'or'that territory; and

(bb) for tax paid under the law of any territory outside the United Kingdom in respect
of the income or chargeable gains of a branch or agency in the United Kingdom of a person who is
not resident in the United Kingdom, where the following conditions are fulfilled, namely—

(i) that the territory under whose law the tax was paid is not one in which the
person is liable to tax by reason of domicile, residence or place of management; and

(i) that the amount of relief claimed does not exceed (or is by the claim
expressly limited to) that which would have been available if the branch or agency had been a
person resident in the United Kingdom and the income or gains in question had been income or

gains of that person.
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%0 Compagnie Saint-Gobain, Zweigniederlassung Deutschland v. Finanzamt Aachen-Innenstadit,

[1999] ECR 1-6161; C-307/97 [2000] STC 854.

*" Alastair Munro, Double taxation relief. 5"ed. (United Kingdom: LexisNexis Butterworths

Tolley, 2002), pp. 33-34.
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°2 Michele Gusmeroli, “Triangular cases and the interest and royalties directive: Untying the

gordian knot? — Part 1,” IBFD European Taxation Bulletin (January 2005): 6.

* Article 11 of OECD/UN Model Convention:
“5. Interest shall be deemed to arise in a Contracting State when the payer is a resident of that
State. Where, however, the person paying the interest, whether he is a resident of a Contracting
State or not, has in a Contracting State a permanent establishment in connection with which the
indebtedness on which the interest is paid was incurred, and such interest is borne by such
permanent establishment, then such interest shall be deemed to arise in the State in which the

permanent establishment is situated.” [Emphasis added]
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** Article 12 of UN Model Gonvention: _
“5. Royalties shall be deemed to“arise in-a C'o'nﬂ;acting State when the payer is a resident of
that State. Where, however, the person paying';-the royalties, whether he is a resident of a
Contracting State or not, has in a Contracting Stét;ejé"' permanent establishment or a fixed base
in connection with which the liability-to pay the royalties was incurred, and such royalties are borne
by such permanent establishment or fixed base, then é—uch royaities shall be deemed to arise in the

State in which the permanentestablishment orfixed-base is situated.” [Emphasis added]

* Paragraph 28 of 'OECD Commentary on Article 11(5) glu OECD Committee on Fiscal

Affairs, Model Tax Convention on Income and Capital, Condensed version, p. 178.

** Article 11.of QECD/UN“Medel Convention:
“5. Interest shall be' deemed: tolarise in @ Contracting| State when the payer is a resident of
that State. Where, however, the person paying the interest, whether he is a resident of a
Contracting State-or not, has.in a~Contracting ;State .a,permanentsestablishment in connection with
which the'indebtednession:which i the interest is paid was incurred, andisuch.interest is borne
by such permanent establishment, then such interest shall be deemed to arise in the State in

which the permanent establishment is situated.” [Emphasis added]

Article 12 of UN Model Convention:
“5. Royalties shall be deemed to arise in a Contracting State when the payer is a resident of
that State. Where, however, the person paying the royalties, whether he is a resident of a
Contracting State or not, has in a Contracting State a permanent establishment or a fixed base in
connection with which the liability to pay the royalties was incurred, and such royalties are
borne by such permanent establishment or fixed base, then such royalties shall be deemed to

arise in the State in which the permanent establishment or fixed base is situated.” [Emphasis added]
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o Paragraph 30 of OECD Commentary on Article 11(5), OECD Committee on Fiscal Affairs,

Model Tax Convention on Income and Capital, Condensed version, p. 179.

* "Where, however, the person paying the interest, whether he is a resident of a Contracting
State or not, has in a State other than that of which he is a resident a permanent establishment
in connection with which the indebtedness on which the interest is paid was incurred, and such
interest is borne by such permanent establishment, then such interest shall be deemed to arise in
the State in which the permanent establishment is situated." gﬂ,u Paragraph 30 of OECD

Commentary on Article 11, OECD Committee on Fiscal Affairs, Model Tax Convention on Income

and Capital, Condensed version, p. 179.
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®0 Paragraph.30 of OECD, Commentary, on Article 11 gﬂ,u OECD Committee on Fiscal Affairs,

Model Tax Convention,on income and Capital,, Condensed version, p. 179.

e Article 11(5) of Australia-Thailand Double Tax Agreement:

“5. Interest shall be deemed to arise in a Contracting State when the payer is that State itself or
a political or administrative subdivision of that State or a local authority of that State or a person who
is a resident of that State for the purposes of its tax. Where, however, the person paying the
interest, whether a resident of a Contracting State or not, has in a Contracting State or outside
both Contracting States a permanent establishment or fixed base in connection with which the
indebtedness on which the interest is paid was incurred, and such interest is borne by such
permanent establishment or fixed base, then such interest shall be deemed to arise in the State in

which the permanent establishment or fixed base is situated.” [emphasis added]
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Manual Pires, International juridical double taxation of income, Series on international

taxation No.11, p.196. “If elimination of double taxation results from a rule recognizing the power to
tax, determination of the State responsible for this elimination will arise from the principles governing

this recognization.”



124

1.2 flawinsEsrgon

Ada a

luns@idswniadinenulng B faranafowsasituludnsdszine
(Uszine R) Liﬂmamuﬂizmﬂvl,m (Uszina PE) laamsianudsznaunisnnis was
soulsznaunsansiudssnalngléiu S wldusinniduiuune aanids niodans
nnunssduldlulssnafisny (Uszna ) ﬁtymmﬁsgwsfaw,%aa"wma%’gszmwﬂi:mﬂ
(International juridical double taxaﬁon)aﬁaLﬁ@%ﬁuﬁadaﬁﬂﬂ?ﬂuéﬁﬁéuluéﬂuﬂaﬂﬁi
éT@Lﬁumﬁﬁuqﬂﬂaﬁlﬁﬁﬁ'uﬁagﬂmamﬁﬂm 2 dszne’ leud dssnaunaadinle
(Uszina S) LL&ZUEZLﬂﬂﬁﬁﬂ’]%ﬂ‘izﬂﬂﬂﬂ’ﬁﬂ’]’a‘iéj&a%i Wzinalng) FodnssaLfiundny
amuﬂszﬂaumim’asmaﬁm%ﬁa?}aﬁﬁuﬁagluﬁszmﬂ R aunanunadldnle (Source

taxation)

-

dladszna RedGubrnBaunananlanlaninGuiuns aenids wie
Aansfdwanlsune sSelladinnsniamidanmalauntygade 23 (mivdans
dau) vesaudyyrn Brauszindazima R uaztzing S udluuninsd nalansvda
nsfausaslszing R mUlﬁamgé'zyfy’lmﬁﬁfauvlﬂmw%'@mﬁsf?wﬁam%aémw%'glu
Uszing S uazmio Usziab PE I angidildinmssiluinga 1.1.1 vasunil

ad v - ' < o

luﬂsmﬂﬂszmﬂvlwmummmumnmaﬂi:mmmuﬂuﬂi:mﬂwamu
Usznaunisnniase (Uima PE) Huldanmsainu (ezinnGuiuns aands w3a
DA A A = e, o 4 o
A1&nT) Nanudszneunisnilauanadalulszinag s uazffianuietoslu
dszmssannusniwilsznauniinias faduduEnladfiedaanfiansluldimalnavas
souwlsznaunisansenulizanaseging dasmdlnasaasodanumS&uldanns
Usznavfanisvesaaanisznaunisonisindszinaluganunanuiadiinlanailan
(Worldwide basis) @3%an Force of Attractionwanainit Uszina lnagslanisanuas
Buinlssseentoirivmilasaiudsznevnisaniinielauiail 70 nivesdszuia

FHINIEY

= | o d' s =3 a A v
luamiz i@eh fwalssmatngreunazaninun Sulaannisamuly
{ 1 a g 1 =) =) & =) v 1
Usznanay (Uszine S) 1u LIuduna aantds wIaddnt soduiiulaannunad
¢n913zine (Foreign source income) @8l 'ﬁﬂ%lumi%'@Lﬁumﬁﬁu‘l@?ﬁnﬂmiamﬂu

Uszinafsaasndrnduldarnuniygade 21(2) (Iuldau) veseudyyrnddau

1 d o v o a =3
seriddsanalinouazdszing R Ssinualddssinalnafisiwradaiiunne (Non-

Paragraph 3 of OECD Commentary on Article 23 Qlu OECD Committee on Fiscal Affairs,

Model Tax Convention on Income and Capital, Condensed version, p. 258.




125

exclusive Taxing Right) Bwlanaaiudsznaunisanisnsuvandssinanany Uszina S)

g Aa

a a @ o o @ A \ @
LaSAAINULNEIY aﬂluﬂizﬂ’]ia’]ﬂfyﬂl] g01BUITNaUNIININT LEN a%’]qLﬂuL\‘]%vL@ﬁ]’]ﬂﬂf]i

A v

Usznausivasamudsznaunsnnsludszinalnoussldldundnygdda 7 ('l

v

7373) J290uFY YN BFonalUAINa1ITIAL

Wadsznaunaaldula (Uszina S) datdunBanniduduna aanidy uas
1 a ad‘ 1 e v a L o a s v
dnansnayldgsrnindsznaunisannsinteinalnausn wu"lmnmummnu@aagﬂ
3 =3 A a vaa A A ) 1 =) g; a Z/ v
ammummm”l@umqﬂﬂauazmmmm"l,smaaﬂluﬂszmﬂvl'ﬂUaﬂﬂio ywinBddan
A o e R a £ ' Y A A a A A
\Bedunasglatietunwnzizina R 093 lggnunsaldnmsussimandniainsdan #0
weolunstszmne S uaziszine PE I@ﬂaﬂﬁﬂnavlﬂmaoﬂgmmmU‘Luﬁ%mgé‘zyfywmﬁ
Faule 5NN amuﬂs:ﬂa‘umsmaﬂa@a'mﬁwmﬂi:mﬂvl&iﬁmﬂuqﬂﬂa;jﬁﬁuﬁa%i‘lu
ﬂszmﬂ"lmﬂﬁ%mmiﬂ"lﬁ%'uaw%mﬂ%'@mﬁsﬁ’aumUlﬁagﬁmmﬂmﬁﬁamzmwﬂszmﬁ
Tnpussdszine s Uszpeniuafuyignisluaasiseinalng lasrnanisussimandihe
\@87 (Unilateral Tax Reliefs) #uddan 1w senaunisnnaizeslsnnadiidszine

e a

{ o g _4 [ a 1
1.2.2 winnnasadnanEaanaagilssmelngnaznslaimendjifaasnin
Usenaun1sanasg /
a, BAy d-. . a = ' o a
ununvedlsginaiufiodiis iz adeddslionaudlavazadan g
:’ ¥ A a & a 2 9 Qs g i ¥ @ A ' &
drfaufiiatulunsdiganysuingarasnummdszindld dindmnisludisdszinasiung
10 1 >3 1 - - v { {
OECD fanainii Tanigsndiasanansons v laiadszimaianiulsznaunns
& . v o A A o A o
a1sasey (ldud Usztnelng) dhandunianlunisusnminiesian Sdaululszinea
unsaduld (s) Bnnsmannis liRendjufaeldensn aani Sdauanasinaniznue
wihfimIrdanBfenyaslimnd ng §I9833aalinTehisunumuininszdams

v
@ A

sﬁaumaoﬂi:mﬂvlwylugmzﬂizmﬁﬁamuﬂi:ﬂm_mﬁmaiﬁaag (PE Host Country) a3%
™ S v 1 =l v (%
(a) mMzaandandaidaanalalscaiasuging

I METekABE s IR IAR N BANU S nAIuNIE D
naiNY auf 300 uarmIsnriumMBEulunsandradssmaaunTzongsinny
atiufl 442 wnlhlawzivfiayaaslnevieussniisansiuaangnunsvssszndlng
Emuﬁaamuﬂﬁ?:ﬂaumimaﬁﬁammluﬂizmﬁvl,mmmﬁaqﬂﬂmmﬂizmﬂ ot
amuﬂszﬂaumimaﬂuﬂi:mﬂvl‘nmJadﬁaqﬂﬂa@mﬂizmﬂ%avlsjmminﬁﬁmﬁﬁ'Lﬁﬂlu
dadszing (Uizmaiiann-s) vasdannmdndesdoludsandlng udaansnims

va ¢

" 15ngau OECD Commentary 1a3umiinyqjada 24 uaz OECD Triangular Report 1992

3



126

dnsdszmeaandnduneislunsdswai lignivessoulszneunisoiaiedum s
Tuilszineingle

=

(2) msvdamBteundasihanalaensdyayinBton

Lﬁaamﬂamuﬂizﬂaumsm’siﬁmﬂuﬁaqﬂﬂmﬁmﬁuﬁ'ﬁamﬁa
dvtlzine an’mﬂizﬂam'ﬁnnﬁavl,;ﬂﬁqﬂﬂagﬁﬁuﬁagmaaﬂszmﬂvmu,a:vl,;imaﬂd’n
§9EnInslaTumavdamsdeunsldaudyginSdausasdezina’ng wanani o9
lifuntiydalamldeudygiaddauiiimualivszma PE dadlinisussimans
FauduifnannisiaiunBaanunsadwliludszsinafiany agnelsfiann OECD
Commentary  85u1831 “Uniaalade 24(3) A ualinsussimadla g dolalwly
mulanguuoneluwesiseinag PE  sedoslillianindsznaumsnnsludszine PE
vasdmmivlutszing R gaelafin lasauianisuasimmaneldeudyginSden

%
Ya3Uszine PE”

S0 Mgt 090183129 Ludsennsdannin n1sliliasaanni
A9 5eIn@ (Foreign Tax Credit)mﬂé’ﬂsziwnqwﬁmﬂ a8ufl 300 Audaw
ﬂsznaumsm'n‘luﬂszmﬁlnzmaaﬁaq:ﬁﬂa@haﬂszmﬁ dadnilwasdanlfia
aaga1wilsznaun1a1s (PE Discrimin"ati,on)%aauﬁﬂuﬂﬁ'@zﬁﬁﬁa 24(3) wad

andganBsanszuiedssinalngiudseme R wialal

= W @ ; : | ;-7-_--;;7 v =
unUnaade 243) (uwuntaaasanyEinaniasaiiuni#einsain

]
= [

- = e R - = =
amuﬂszﬂa‘umsmai‘uanm%nammu*nag‘luﬂizmﬂmﬂaﬂﬂizmwm Taeiluniy

& v ] a A a = a a A a \ a o Aa
au;LﬂT]zViua JNINNTBAININLILNLNTIIND aq“ﬂaﬂﬂizﬂaﬂﬂﬂﬂijuaﬂqﬂL@ HINWLRSNDY

wa @

PN ' P & & 1k L ™ A
‘Y]a%Jll%‘.].]im‘ﬂﬂ‘ﬂﬁﬂﬁ%ﬂizr]allﬂ’liﬂ’]']i%%@]\?ﬂg UNUTYavd 24(3) UJtyan

o

* Paragraph 10 of OECD Commentary on Article 23: ... There is no provision in the
Convention for relief to be given by Contracting State E for taxes levied in the third State where the
income arises; however, under paragraph 3 of Article 24 any relief provided for in the domestic laws of
State E (double taxation conventions excluded) for residents of State E is also to be granted to a

permanent establishment in State E of an enterprise of State R (cf. paragraphs 67 to 72 of the

Commentary on Article 24).” giu OECD Committee on Fiscal Affairs, Model Tax Convention on

Income and Capital, Condensed version, p. 260.
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Article 24(3)/of OECD Model Convention 2008:
“3. The taxation on a permanent establishment which an enterprise of a Contracting State
has in the other Contracting State shall not be less favourably levied in that other State than the
taxation levied on enterprises of that other State carrying on the same activities. This provision
shall not be construed as obliging a Contracting State to grant to residents of the other Contracting
State any personal allowances, reliefs and reductions for taxation purposes on account of civil status

or family responsibilities which it grants to its own residents.” [emphasis added]
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Paragraph 41 of OECD Commentary on Article 24(3) ?;]1“’ OECD Committee on Fiscal

Affairs, Model Tax Convention on Income and Capital, Condensed version, p. 293; OECD, Public
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Discussion Drafti "‘Application and Interpretation of. Article 24 (Non-Discrimination) [Online]. OECD,
2007. Available from: www.oecd.org/dataoecd/59/30/38516170.pdf [1 December 2010]
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permanent establishments of the benefit of double taxation conventions concluded with third
countries) gﬂu Paragraphs 40-72 of OECD Commentary on Article 24(3) 814l OECD Committee

on Fiscal Affairs, Model Tax Convention on Income and Capital, Condensed version, pp. 292-301.
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\WenUJualuandtyyinSseuszninemedilzinausn’ glu Kees Van Raad, Nondiscrimination in

international tax law, Series on international taxation No.6, p. 257.

" funsol Prof. Kees van Raad (Jai Ying Chua unu), 28 ﬁqu’mu 2553; “Van den Tempel
did not fail to consider foreign-source income. Van den Tempel felt that Art 24 of the OECD 1963
Model did not provide a solution to certain triangular cases. This does not mean that Van den Tempel
felt that foreign-source income earned by the p.e. fell outside of the scope of the nondiscrimination

principle.”

17 L . . . . .
Kees Van Raad, Nondiscrimination in international tax law, Series on international taxation

No.6, pp. 265, 270.
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" gunsol Prof. Kees van Raad (Jai Ying Chua Lnu), 28 ﬁqu’mu 2553; “Prof. van Raad
believes that unilateral relief should be extended to permanent establishments under Art 24(3) if the
PE state applies unilateral relief to foreign income of its resident taxpayers.”

b Paragraph 37 of OECD Commentary on Article 24(3) Qlu OECD Committee on Fiscal Affairs,

Model Tax Convention on Income and Capital, Condensed version, p. 292.
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2 John Avery Jones et al., “The non-discrimination article in tax treaties — II,” British Tax
Review 11 & 12 (1991): 425.
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: “The fact that a_Thai enterprise is entitled to an FTC =- while_a Thai branch is not -- raises the

issue of'discriminationstunder articles24.> g}h Edwin van der Bruggen, Thailand’s Discrimination on
Branch of Foreign Company [Online]. TaxAnalysts. Available from: www.taxanalysts.com [3

December 2009]

*

* Paragraph 67 of OECD Commentary on Article 24: “In a related context, when a permanent
establishment receives foreign income which is included in its taxable profits, it is right by virtue of the
same principle to grant to the permanent establishment credit for foreign tax borne by such income
when such credit is granted to resident enterprises under domestic laws.” gfl,u OECD Committee on

Fiscal Affairs, Model Tax Convention on Income and Capital, Condensed version, p. 299.

% OECD, Public Discussion Draft: Application and Interpretation of Article 24 (Non-Discrimination)
[Online]. OECD, 2007. Available from: www.oecd.org/dataoecd/59/30/38516170.pdf [1 December 2010]
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* “On the other hand, Van den Temple considers international tax neutrality an ideal to be
pursued only among parties which are sufficiently comparable. In other situations, an exception should
be permitted to the taxable base rule of international neutrality. For example, developing countries
import most of their capital from developed economies, which results in mostly unidirectional income
flows and a fundamental lack of comparability. In these situations, unabridged application of the
international tax nondiscrimination rules would, in his view, virtually be to the exclusive benefit of these
developed countries. As a result of the one-way investment flow, the impact of the obligation of
nondiscriminatory treatment would be felt mainly by the developing countries.” gflu Kees Van Raad,

Nondiscrimination in international tax law, Series on international taxation No.6, pp. 257-258.
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2 Paragraph 46 of OECD Commentary on Article 24(3) (g]slu OECD Committee on Fiscal
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“This is the main purpose of the OECD Model Tax Convention on Income and on Capital, which
provides a means of settling on a uniform basis the most common problems that arise in the field of
international juridical double taxation.” @slu OECD Committee on Fiscal Affairs, Model Tax

Convention on Income and Capital, Condensed version, p. 7.
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* A professor of Tax Community Law at the Portuguese Catholic University and a legal advisor

at the Ministry of Finance

k3k
“Choice of the method for preventing or eliminating double taxation should be based on the
need for achieving the intended objected...... Thus deduction of tax from assessable income or
reduction of the rate of tax are not methods which should be accepted, since normally they do not lead

to elimination of double taxation or its effects.” glu Manual Pires, International juridical double

taxation of income, Series on international taxation No.11, p. 198.
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% John Avery Jones and Catherine Bobbett, “Triangular treaty problems: A summary of the

discussion in seminar E at the IFA Congress in London,” IBED Bulletin (January 1999): 18.

* Article 11 of OECD/UN Model Convention:
“5. Interest shall be deemed to arise in a Contracting State when the payer is a resident of that
State. Where, however, the person paying the interest, whether he is a resident of a Contracting
State or not, has in a Contracting State a permanent establishment in connection with which the
indebtedness on which the interest is paid was incurred, and such interest is borne by such
permanent establishment, then such interest shall be deemed to arise in the State in which the

permanent establishment is situated.” [Emphasis added]
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* Article 12 of UN Model Convention:
“5. Royalties shall be deemed to arise in a Contracting State when the payer is a resident of
that State. Where, however, the person paying the royalties, whether he is a resident of a
Contracting State or not, has in a Contracting State a permanent establishment or a fixed base in
connection with which the liability to pay the royalties was incurred, and such royalties are
borne by such permanent establishment or fixed base, then such royalties shall be deemed to

arise in the State in which the permanent establishment or fixed base is situated.” [Emphasis added]

% Michele Gusmeroli, “Triangular cases and the interest and royalties directive: Untying the

gordian knot? — Part 1,” IBED European Taxation Bulletin (January 2005): 6.
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Model Tax Convention on Income and Capital, Condensed version, p. 321.
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“If elimination of double taxation results from a rule recognizing the power to tax, determination

of the State responsible for this elimination will arise from the principles governing this recognization.”

ﬂlu Manual Pires, International juridical double taxation of income, Series on international taxation

No.11, p. 196.

* Klaus Vogel, “Tax treaty news,” Bulletin for International Taxation (November 2007): 474.
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Internal Revenue Services, Rev. Rul. 76-190; 1976-1 C.B. 196; 1976 IRB LEXIS 658,
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Paragraph 67 of OECD Commentary to Article 24: “In a related context, when a permanent
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Committee on Fiscal Affairs, Model Tax Convention on Income and Capital, Condensed version, p.
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[or royalties] are paid is effectively connected with that permanent establishment, the first-mentioned
State shall grant a tax credit in respect of the tax paid in the third State on the dividends, or
interest, [or royalties] as the case may be, by applying the rate of tax provided in the convention with
respect to taxes on income and capital between the State of which the enterprise is a resident and the
third State. However, the amount of the credit shall not exceed the amount that an enterprise
that is a resident of the first-mentioned State can claim under that State’s convention on
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TITLE OF THE CONVENTION
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States wishing to do so may follow the widespread practice of including in the title a reference to either the avoidance of
double taxation or to both the avoidance of double taxation and the prevention of fiscal evasion.

The Preamble of the Convention shall be drafted in accordance with the constitutional procedure of both Contracting
States.
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CHAPTERI

SCOPE OF THE CONVENTION

Article 1

PERSONS COVERED

This Convention shall apply to persons who are residents of one or both of the Contracting States.

Article 2

TAXES COVERED

1. This Convention shall apply to.texes ondncome and on capital imposed on behalf of a Contracting State or of its
political subdivisions or local authorities, irrespeciive of the manner in which they are levied.

2. There shall be regarded as taxes orincome;and on capital &l taxesimposed on total income, on total capital, or
on elements of income or of capital, including taxeson gains from the alienation of movable or immovable property,
taxes on the total amounts of wages oralarigs paid by enterprises, as well as taxes on capital appreciation.

3 The existing taxes to which the Convention shall apply afe_i n particular:

a (inStaeA): .4

by (inStateB): ..o N
4, The Convention shall apply also to any identical or wbstéhtib{ly similar taxes that are imposed after the date
of signature of the Convention in addition to, or if-place of, the existing taxes. The competent authorities of the
Contracting States shall notify each other of any-Significant changesthat have been made in their taxation laws.

CHAPTER 11

DEFINITIONS

Article 3

GENERAL DEFINITIONS

1 For the purposes of ithis Convention, unless the context otherwise requires:

a) theterm "person” includes an individual, a company and any other body of persons;

b) theterm "company" means any body corporate or any entity that is treated as a body corporate for tax
purposes;

c) theterm "enterprise” appliesto the carrying on of any business;

d) theterms"enterprise of a Contracting State” and "enterprise of the other Contracting State” mean respectively
an enterprise carried on by aresident of a Contracting State and an enterprise carried on by aresident of the
other Contracting State;

€) the term "international traffic' means any transport by a ship or aircraft operated by an enterprise that hasits
place of effective management in a Contracting State, except when the ship or aircraft is operated solely
between placesin the other Contracting State;
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1) the term "competent authority” means:
i) (inState A):
(|i; (inStateB) : ..oooeeeieiieeeeee
g) theterm "national”, in relation to a Contracting State, means:
(i) any individual possessing the nationality or citizenship of that Contracting State; and
(i) any legal person, partnership or association deriving its status as such from the lawsin force in that

Contracting State;
h) the term "business" includes the performance of professional services and of other activities of an independent
character.

2. As regards the application of the Convention at any time by a Contracting State, any term not defined therein
shall, unless the context otherwise requires, have the meaning that it has at that time under the law of that State for the
purposes of the taxes to which the Convention applies, any meaning under the applicable tax laws of that State prevailing
over ameaning given to the term under other laws of that State.

Article 4

RESIDENT

1. For the purposes of this Convention, the term " resident'of'a Contracting Stat€" means any person who, under the
laws of that State, isliable to tax therein by reason,of his domicile, residence, place of management or any other criterion
of asimilar nature, and also includesthat State’and any pollf ical subdivision or local authority thereof. Thisterm,
however, does not include any person who is ligble to tax in that State in respect only of income from sourcesin that
State or capital situated therein. i

2. Where by reason of the provisions of paragraph Lanindivi dual isaresident of both Contracting States, then his
status shall be determined as follows: /R

a) he shall be deemed to be aresident only-of:the State in whichl_he has a permanent home available to him; if he
has a permanent home available to him in both-States; he'shall be deemed to be aresident only of the State with
which his personal and economic relations-are'closer (centre of vital interests);

b) if the State in which he hashis centre of vital interests cannot be determined;or if he has not a permanent home
available to himin either.State, he shall be deemed to be a resident only-of the State in which he has an habitual
abode;

c) if hehasan habitual abodeinboth States or in neither of them, he shall be deemed to be aresident only of the
State of which he isa national;

d) if heisanational of both States or of neither of them, the competent autharities of the Contracting States shall
settle the question by mutual agreement.

3. Where by reason of‘the provisions of paragraph 1 a person other than an individual is aresident of both

Contracting States, then it shall be deemed to'be aresident only of-the Statein which its place of effective management
is situated.

Article5

PERMANENT ESTABLISHMENT

1 For the purposes of this Convention, the term "permanent establishment" means a fixed place of business through
which the business of an enterprise iswholly or partly carried on.
2. The term "permanent establishment" includes especially:

a) aplace of management;
b) abranch;


Chanida
Typewritten Text
203


c) anoffice;

d) afactory;

€) aworkshop, and

f) amine, anoil or gaswell, aquarry or any other place of extraction of natural resources.

3. A building site or construction or installation project constitutes a permanent establishment only if it lasts more
than twelve months.

4. Notwithstanding the preceding provisions of this Article, the term "permanent establishment” shall be deemed
not to include:

a) theuseof facilities solely for the purpose of storage, display or delivery of goods or merchandise belonging to
the enterprise;

b) the maintenance of a stock of goods or merchandise belonging to the enterprise solely for the purpose of
storage, display or delivery;

c) the maintenance of a stock of goods or merchandise belonging to the enterprise solely for the purpose of
processing by another enterprise;

d) the maintenance of afixed place of businesssolely for the purpose of purchasing goods or merchandise or of
collecting information, for the enterprise;

e) the maintenance of afixed place of lauis ness solely for the purpose of carrying on, for the enterprise, any other
activity of apreparatory or auxiliary character:

f) the maintenance of a fixed plage ofibusiness solely for any combination of activities mentioned in
subparagraphs a) to e), provided that the overalt activity of the fixed place of business resulting from this
combination is of a preparatory or auxiliary character.

5. Notwithstanding the provisions ofiparagraphs 1 and 2, where a person — other than an agent of an independent
status to whom paragraph 6 applies — is@cting on behalf of an enterprise and has, and habitually exercises, in a Contracting
State an authority to conclude contracts in the name of the enterprise, that enterprise shall be deemed to have a permanent
establishment in that State in respect of any activities which that person undertakes for the enterprise, unless the activities of
such person are limited to those mentioned in paragrapfr4-which; it exercised through a fixed place of business, would not
make this fixed place of business a permanent establishment under the 'prbvi sions of that paragraph.

6. An enterprise shall not be deemed to have a permanent eﬁabl |shment in a Contracting State merely because it
carries on business in that State through a broker, general commission agent or any other agent of an independent status,
provided that such persons are acting in the ordinary course of their business.

7. Thefact that a company which is a resident of a Contracting State controls-ar s controlled by a company which

isaresident of the other Contracting State, or which carries on businessin that other |State (whether through a permanent
establishment or otherwise), shall not efitself constitute either company a permanent establishment of the other.

CHAPTER 'l

TAXATION OF INCOME

Article 6

INCOME FROM IMMOVABLE PROPERTY

1 Income derived by aresident of a Contracting State from immovable property (including income from
agriculture or forestry) situated in the other Contracting State may be taxed in that other State.

2. The term "immovable property" shall have the meaning which it has under the law of the Contracting State in
which the property in question is situated. The term shall in any case include property accessory to immovable property,
livestock and equipment used in agriculture and forestry, rights to which the provisions of general law respecting landed
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property apply, usufruct of immovable property and rights to variable or fixed payments as consideration for the working
of, or the right to work, mineral deposits, sources and other natural resources; ships, boats and aircraft shall not be
regarded asimmovable property.

3. The provisions of paragraph 1 shall apply to income derived from the direct use, letting, or use in any other form
of immovable property.
4, The provisions of paragraphs 1 and 3 shall also apply to the income from immovable property of an enterprise.
Article7
BUSINESS PROFI1:S
1 The profits of an enterprise of a Contracting State shélll be taxable only in that State unless the enterprise carries

on businessin the other Contracting Statethrough.apermanent establishment Situated therein. If the enterprise carries on
business as aforesaid, the profits of the gaterprise may betaxed in the other State but only so much of them asis
attributable to that permanent establishment. .

2. Subject to the provisions of paragraph 3,Whese an enterprise of a Contracting State carries on businessin the
other Contracting State through a permanent estapli shment situated therein, there shall in each Contracting State be

attributed to that permanent establishiment the profits whichit might be expected to make if it were a distinct and
separate enterprise engaged in the same oi'similar/activities under the same or similar conditions and dealing wholly
independently with the enterprise of whiclit is@ permanent establishment.

3. In determining the profits of a permanent establishment, there shall be allowed as deductions expenses which are
incurred for the purposes of the permanent establishment, including executive and general administrative expenses so
incurred, whether in the State in which the permanent estabhshment |S$|tua¢ed or elsewhere.

4, Insofar as it has been customary in a Contracting Staie toﬁa‘ermme the profits to be attributed to a permanent
establishment on the basis of an apportionment of -the total profits of the enterprise to its various parts, nothing in
paragraph 2 shall preclude that Contrecting State from determining the profits te be taxed by such an apportionment as
may be customary; the method of @pportionment adopted shall, however, be such thet.the result shall be in accordance
with the principles contained in this/Atticle.

5. No profits shall be attributed to a permanent establishment by reason of the mere purchase by that permanent
establishment of goods or merchandise for the enterprise.

6. For the purposes of the'preceding paragraphs, the profits to-be-attributed te the-permanent establishment shall be
determined by the same method year by-year unless there is good and sufficient reason to the contrary.

7. Where profits includeitems of income which are.dealt with separately in other Articles of this Convention, then
the provisions of those Articles shall not be affected by the provisions of this‘Article.

Article 8

SHIPPING, INLAND WATERWAY S TRANSPORT AND AIR TRANSPORT

1 Profits from the operation of ships or aircraft in international traffic shall be taxable only in the Contracting State
in which the place of effective management of the enterprise is situated.

2. Profits from the operation of boats engaged in inland waterways transport shall be taxable only in the
Contracting State in which the place of effective management of the enterpriseis situated.
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3. If the place of effective management of a shipping enterprise or of an inland waterway's transport enterprise is
aboard a ship or boat, then it shall be deemed to be situated in the Contracting State in which the home harbour of the
ship or boat is situated, or, if there is no such home harbour, in the Contracting State of which the operator of the ship or
boat is aresident.

4. The provisions of paragraph 1 shall also apply to profits from the participation in a pool, ajoint business or an
international operating agency.

Article 9
ASSOCIATED ENTERPRISES

1 Where

a) anenterprise of a Contracting State'participates directly or indirectly in the management, control or capital of
an enterprise of the other Contracting'Staie, or

b) the same persons participate diseétly of indiractly-in the management, control or capital of an enterprise of a
Contracting State and an enterprise of the other Contracti ng State,

and in either case conditions are made orimposed between the two enterprises in their commercial or financial relations
which differ from those which wouldbe made hetween mdependent enterprises, then any profits which would, but for
those conditions, have accrued to one of the enterprises, but, by reason of those conditions, have not so accrued, may be
included in the profits of that enterprise and taxed accordingly. <«

2. Where a Contracting State includes inthe profits of @n enterprise of that State — and taxes accordingly —
profits on which an enterprise of the other Contracting State hasbeen charged to tax in that other State and the profits so
included are profits which would have accrued to the enterprise of the first-mentioned State if the conditions made
between the two enterprises had been those whichwould have been made between independent enterprises, then that
other State shall make an appropriate adjustment to the amount of the tax charged therein on those profits. In
determining such adjustment, due regard shall be had to the other provisiens of this Convention and the competent
authorities of the Contracting States shiell if necessary consult each other.

Article 10

DIVIDENDS

1 Dividends paid by a company whichfis aresident of a Cantracting.State to aresident of the other Contracting
State may be taxed in that other State.

2. However sStchidividendsimay, a'sobe taxedinithe Contracting State'oftwhichitheCompany (paying the dividends
isaresident and according to the laws of that State, hut.f the beneficial owner [of the dividendsis aresident of the other
Contracting State, the tax so charged shall not exceed:

a) 5 per cent of the gross amount of the dividends if the beneficial owner isacompany (other than a partnership)
which holds directly at least 25 per cent of the capital of the company paying the dividends;
b) 15 per cent of the gross amount of the dividendsin all other cases.

The competent authorities of the Contracting States shall by mutual agreement settle the mode of application of these
limitations.

This paragraph shall not affect the taxation of the company in respect of the profits out of which the dividends
are paid.
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3. Theterm "dividends" as used in this Article means income from shares, "jouissance" shares or "jouissance"
rights, mining shares, founders shares or other rights, not being debt-claims, participating in profits, aswell asincome
from other corporate rights which is subjected to the same taxation treatment as income from shares by the laws of the
State of which the company making the distribution is a resident.

4. The provisions of paragraphs 1 and 2 shall not apply if the beneficial owner of the dividends, being aresident of
a Contracting State, carries on business in the other Contracting State of which the company paying the dividendsis a
resident through a permanent establishment situated therein and the holding in respect of which the dividends are paid is
effectively connected with such permanent establishment. In such case the provisions of Article 7 shall apply.

5. Where a company which is aresident of a Contracting State derives profits or income from the other Contracting
State, that other State may not impose any tax on the dividends paid by the company, except insofar as such dividends
are paid to aresident of that other State or insofar as the holding in respect of which the dividends are paid is effectively
connected with a permanent establishment situated in that other Staie, ner'subject the company's undistributed profits to
atax on the company's undistributed profits, eveniif the dividends paidor the undistributed profits consist wholly or
partly of profits or income arising in such other State,

Articlelll

INTEREST!
1 Interest arising in a Contracting State and paid to a resident of the other Contracting State may be taxed in that
other State.
2. However, such interest may also betaxed in'the Coniracting State in which it arises and according to the laws of

that State, but if the beneficial owner of the interest is & resident of the other Contracting State, the tax so charged shall
not exceed 10 per cent of the gross amount of the interest. The competent authorities of the Contracting States shall by
mutual agreement settle the mode of application of thistimitation. =

3. The term "interest" as used in this Article means income from debt-claims of every kind, whether or not secured
by mortgage and whether or not carkying aright to participate in the debtor's profits, and in particular, income from
government securities and income from bonds or debentures, including premiums-and prizes attaching to such securities,
bonds or debentures. Penalty charges for late payment shall not be regarded asinterest for the purpose of this Article.

4. The provisions of paragraphs 1 and 2 snall not apply if the beneficial owner of the interest, being aresident of a
Contracting State, carries on businessin the other Contracting State in which the'interest arises through a permanent
establishment situated therein and the delt-claim in respect of which the interest is paid is effectively connected with
such permanent establishment«il n;such ease the provisions of, Article 7:shall apply-

5. Interest shall be deemedto arise in‘a Contracting State'when'the'payer is aresident of that State. Where,
however, the person paying the'interest, whether he is aresident of a Contracting State or not, has in a Contracting State
apermanent establishment in connection with which the indebtedness on:which the interest ispaid was incurred, and
such interest is borne by such permanent establishment, then suchiinterest shall be deemed to afisein the State in which
the permanent establishment issituated.

6. Where, by reason of a special relationship between the payer and the beneficial owner or between both of them
and some other person, the amount of the interest, having regard to the debt-claim for which it is paid, exceeds the
amount which would have been agreed upon by the payer and the beneficial owner in the absence of such relationship,
the provisions of this Article shall apply only to the last-mentioned amount. In such case, the excess part of the payments
shall remain taxable according to the laws of each Contracting State, due regard being had to the other provisions of this
Convention.
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Article 12

ROYALTIES

1 Royalties arising in a Contracting State and beneficially owned by aresident of the other Contracting State shall
be taxable only in that other State.

2. The term "royalties' as used in this Article means payments of any kind received as a consideration for the use
of, or the right to use, any copyright of literary, artistic or scientific work including cinematograph films, any patent,
trade mark, design or model, plan, secret formula or process; or for information concerning industrial, commercial or

scientific experience.

3. The provisions of paragraph 1 shall-not apply if the beneficial owner of the royalties, being aresident of a
Contracting State, carries on business in the other Contracting Statein which the royalties arise through a permanent
establishment situated therein and the right.oi-preperty-in respect of which-theroyalties are paid is effectively connected
with such permanent establishment. In such casethe pravisions of Article 7.shall apply.

4. Where, by reason of a specia relationship between the payer and the beneficial owner or between both of them
and some other person, the amount of the royalties, having regerd to the use, right or information for which they are paid,
exceeds the amount which would have een agreed upon by the payer and the beneficial owner in the absence of such
relationship, the provisions of this Article shall apply only to the last-mentioned amount. In such case, the excess part of
the payments shall remain taxable according o the laws of each Contrecting State, due regard being had to the other
provisions of this Convention.

= “AHicle 135#

CAPITAL GAINS.

1 Gains derived by aresident of a Contracting State from tTﬁ_e alienation of immovable property referredtoin
Article 6 and situated in the other Contracting State may be taxed in that other State.

2. Gains from the alienation.of-movable-property-forming-part-of-the business property of a permanent
establishment which an enterprise ef«a Contracting State has in the other Contracting State, including such gains from
the alienation of such a permanent establishment (alone or with the whole enterprisg), may be taxed in that other State.

3. Gains from the alienation of ships or aircraft operated in international traffic, boats engaged in inland waterways
transport or movable property pertaining tathe operation of such.ships, aircraft or boats, shall be taxable only in the
Contracting State in which the place of ‘effective management of the enterprise is'situated.
4. Gains derived by aresident of a Contracting State from the alienation of shares deriving more than 50 per cent of
their value directly or indirectly from immovable property situated in the-ether Contracting State may be taxed in that
other State.
5. Gains from the alienation of any property, other than that referred to in paragraphs 1, 2, 3 and 4, shall be taxable
only in the Contracting State of which the alienator is aresident.

[Article 14 - INDEPENDENT PERSONAL SERVICES]

[Deleted]
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Article 15

INCOME FROM EMPLOYMENT

1 Subject to the provisions of Articles 16, 18 and 19, salaries, wages and other similar remuneration derived by a
resident of a Contracting State in respect of an employment shall be taxable only in that State unless the employment is
exercised in the other Contracting State. If the employment is so exercised, such remuneration asis derived therefrom
may be taxed in that other State.

2. Notwithstanding the provisions of paragraph 1, remuneration derived by aresident of a Contracting State in
respect of an employment exercised in the other Contracting State shall be taxable only in the first-mentioned State if:

a) therecipient ispresent in the other State for a period or perieds.not exceeding in the aggregate 183 days in any
twelve month period commencing or ending in the fiscal year coneerned, and

b) the remuneration is paid by, or on behalf of, an employer who.isnetaresident of the other State, and

¢) the remuneration is not borne by apermanent establishment which the employer hasin the other State.

3. Notwithstanding the preceding provisionsof this Article, remuneration derived in respect of an employment
exercised aboard a ship or aircraft operated in‘internationa traffic, or aboard aboat engaged in inland waterways
transport, may be taxed in the Contracting State 1w ch the place of effective management of the enterprise is situated.

Article 16 _

DIRECTORS, 'IEEES

Directors fees and other similar payments derived by. _af%i dent of a Contracting State in his capacity asa
member of the board of directors of a company whichisaresidentof the other Contracting State may be taxed in that
other State. ety

Article 17

ARTISTES AND SPORTSMEN

1 Notwithstanding the provisions'of Articles 7 and 15, income derived by aresident of a Contracting State as an
entertainer, such as atheatre, motion pigture, radio or television artiste, or amusician, or as a sportsman, from his
personal activities as such exercised in the,other Contracting, State,.may, be taxed in.that-other, State.

2. Where income in respect of ‘personal ‘activitiesexercised by an entertainer'or'a sportsman in his capacity as such
accrues not to the entertainer'or sportsman himself but to another person, that income may, notwithstanding the
provisions of Articles 7 and 15, be taxed in the Contracting State in which-the activities of the'entertainer or sportsman
are exercised.


Chanida
Typewritten Text
209


Article 18

PENSIONS

Subject to the provisions of paragraph 2 of Article 19, pensions and other similar remuneration paid to a resident
of a Contracting State in consideration of past employment shall be taxable only in that State.

Article 19

GOVERNMENT SERVICE

1. &) Salaries, wages and other similar remuneration paid by aConiracting State or a political subdivision or a
local authority thereof to an individual-inrespect of Servicesrendered to that State or subdivision or authority
shall be taxable only in that State.

b) However, such salaries, wages and gther similar remuneration shall be taxable only in the other Contracting
State if the services are renderediin thai:State and thelindividual isaresident of that State who:
(i) isanationa of that State; or
(i) did not become aresidentof thatsStaie solely for the purpose of rendering the services.

2. &) Notwithstanding the provisions offparagraph 1, pensions, and other similar remuneration paid by, or out of funds
created by, a Contracting State or apolitica subdivision or alocal authority thereof to an individual in respect
of services rendered to that State of subadivision or autharity shall be taxable only in that State.

b) However, such pensions and other similar remuneration shall be taxable only in the other Contracting State if
theindividual is aresident of, and anetional.of, thet State. +

3. The provisions of Articles 15, 16, 17, and.18"shall app’ly to salaries, wages, pensions, and other similar
remuneration in respect of services rendered in connection with abusi ness carried on by a Contracting State or a political
subdivision or alocal authority thereof. —

Article 20

STUDENTS

Payments which a student or business apprentice who is or was immediately before visiting a Contracting State a
resident of the other Contracting State and who is present in thefirst-mentioned State solely for the purpose of his
education or training receives forthe purpose of *his maintenance; education or'training shall not be taxed in that State,
provided that such payments arise from sourcés outside that State.

Article 21
OTHER INCOME

1 Items of income of aresident of a Contracting State, wherever arising, not dealt with in the foregoing Articles of
this Convention shall be taxable only in that State.

2. The provisions of paragraph 1 shall not apply to income, other than income from immovable property as defined
in paragraph 2 of Article 6, if the recipient of such income, being aresident of a Contracting State, carries on businessin
the other Contracting State through a permanent establishment situated therein and the right or property in respect of
which the income is paid is effectively connected with such permanent establishment. In such case the provisions of
Article 7 shall apply.

210
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CHAPTER IV

TAXATION OF CAPITAL

Article 22

CAPITAL

1 Capital represented by immovable property referred toiin Article 6, owned by aresident of a Contracting State
and situated in the other Contracting State, may be taxed in that other State.

2. Capital represented by movable property forming part of-the'business property of a permanent establishment
which an enterprise of a Contracting State hasin the other Contracting-State may be taxed in that other State.

3. Capital represented by ships and aireraft operated in international traffic and by boats engaged in inland
waterway's transport, and by movable propecty-peitaining to the operation of such ships, aircraft and boats, shall be
taxable only in the Contracting State in which thepl ace of effective management of the enterprise is situated.

|
4. All other elements of capital of aresident of'a.Contracting State shall be taxable only in that State.

CHAPTER V"
METHODS FOR ELIMINATION OF DOUBLE TAXATION
y
'.J._g-
Arlice 23 ARl

EXEMPTION METHOD

1 Where aresident of a Contraciing State derives income or owns capital- which, in accordance with the provisions

of this Convention, may be taxed in the other Contracting State, the first-mentioned State shall, subject to the provisions
of paragraphs 2 and 3, exempt such inceme or capital from tax.

2. Where aresident of a Contracting State derives items of income which, Tn accordance with the provisions of
Articles 10 and 11, may be taxed in the other.Contracting State, the first-mentioned State shall allow as a deduction from
the tax on the income of thatresident-an amount,equalstesthe tax paidiinithat-ether-State. Such deduction shall not,
however, exceed that part of the tax, ascomputed before the deduction is given, which isattributable to such items of
income derived from that othey, State:

3. Where in accordance with.any provision of the Convention income derived.or capital Owned by aresident of a
Contracting State is exempt fromtex-inthat State, such Statemay nevertheless; in calculatingsthe amount of tax on the
remaining income or capital of such'resident, takeinto ‘account the exempted income or capital.

4. The provisions of paragraph 1 shall not apply to income derived or capital owned by aresident of a Contracting
State where the other Contracting State applies the provisions of the Convention to exempt such income or capital from
tax or applies the provisions of paragraph 2 of Article 10 or 11 to such income.
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Article23 B

CREDIT METHOD

1 Where aresident of a Contracting State derives income or owns capital which, in accordance with the provisions
of this Convention, may be taxed in the other Contracting State, the first-mentioned State shall allow:

a) asadeduction from the tax on the income of that resident, an amount equal to the income tax paid in that other
State;

b) asadeduction from the tax on the capital of that resident, an amount equal to the capital tax paid in that other
State.

Such deduction in either case shall not, however, exceed that part.of the income tax or capital tax, as computed before
the deduction is given, which is attributable, asthe case may be, totheincome or the capital which may be taxed in that
other State.

2. Where in accordance with any provisien'of the Convention income derived or capital owned by aresident of a
Contracting State is exempt from tax in that State, such State may nevertheless, in calculating the amount of tax on the
remaining income or capital of such resident, take'inio account the exempted income or capital.

GHAPTER VI

SPECIAL PROVISIONS

Article 24 '

NON-DISCRIMINATION

1 Nationals of a Contracting State shall net-be subjected in the other Contracting State to any taxation or any

requirement connected therewith, which.is other or more burdensome than the taxation and connected requirements to

which nationals of that other State'in the same circumstances, in particular with respect to residence, are or may be
subjected. This provision shall, notwithstanding the provisions of Article 1, also apply to persons who are not residents
of one or both of the Contracting States:

2. Stateless persons who are residents of a Contracting State shall not be subjected in either Contracting State to
any taxation or any requirement connected.therewith, which is other or more burdensome than the taxation and
connected requirements to whichnational s ofthe/State.coneerned:in theisame cireumstances; in particular with respect to
residence, are or may be subjected.

3. The taxation on a permanent establishment which an enterprise of a Contracting State hasin the other
Contracting State shall.not be less favourably levied in that other, State than the taxation levied on enterprises of that
other State carrying on the same aetivities; This provision shall not be construed as gbliging a€ontracting State to grant
to residents of the other Contraciing State any ‘persona allowances, reliéfs and reductionsfor taxation purposes on
account of civil status or family responsibilities which it grantsto its own residents.

4. Except where the provisions of paragraph 1 of Article 9, paragraph 6 of Article 11, or paragraph 4 of Article 12,
apply, interest, royalties and other disbursements paid by an enterprise of a Contracting State to aresident of the other
Contracting State shall, for the purpose of determining the taxable profits of such enterprise, be deductible under the
same conditions asif they had been paid to aresident of the first-mentioned State. Similarly, any debts of an enterprise
of a Contracting State to aresident of the other Contracting State shall, for the purpose of determining the taxable capital
of such enterprise, be deductible under the same conditions asif they had been contracted to aresident of the first-
mentioned State.
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5. Enterprises of a Contracting State, the capital of which iswholly or partly owned or controlled, directly or
indirectly, by one or more residents of the other Contracting State, shall not be subjected in the first-mentioned State to
any taxation or any requirement connected therewith which is other or more burdensome than the taxation and connected
requirements to which other similar enterprises of the first-mentioned State are or may be subjected.

6. The provisions of this Article shall, notwithstanding the provisions of Article 2, apply to taxes of every kind and
description.

Article 25

MUTUAL AGREEMENT PROCEDURE

1 Where a person considers that the actions of ene or bath of the'Contracting States result or will result for himin
taxation not in accordance with the provisions of this Convention, he may, irrespective of the remedies provided by the
domestic law of those States, present hiscase to-the competent authority of the Contracting State of which heisa
resident or, if his case comes under paragraph 1 of*Article 24, to that of the Contracting State of which heisanational.
The case must be presented within three years from the first notification of the action resulting in taxation not in
accordance with the provisions of the Convention.

2. The competent authority shall endeavour, if the objection appearsto it to be justified and if it isnot itself able to
arrive at a satisfactory solution, to resolve the case by mutual*agreement with the competent authority of the other
Contracting State, with aview to the avoidance of taxation which is not in accordance with the Convention. Any
agreement reached shall be implemented aotwithstanding any time limitsin the domestic law of the Contracting States.

3. The competent authorities of the/Contracting States shall endeavour to resolve by mutua agreement any
difficulties or doubts arising as to the interpretation or application of. the Convention. They may also consult together for
the elimination of double taxation in cases not provided-for in the Convention.

4, The competent authorities of the Contracting States may communicate with each other directly, including
through a joint commission consisting of themselves.or their representatives, for the purpose of reaching an agreement in
the sense of the preceding paragraphs:

5. Where,

a) under paragraph 1, a person has presented a case to the competent authority of a Contracting State on the basis
that the actions of one or bath of the Contracting States have resulted for that person in taxation not in
accordance with the provisions of,this Convention, and

b) the competent authorities are unableto reach an agreement to resolve that case pursuant to paragraph 2 within
two years from the|presentation of the case to the campetent authority of the'other Contracting State,

any unresolved issues arising from the case shall be submitted to arbitration’if the person so requests. These unresolved
issues shall not, however, be submitted to arbitration if adecision on these issues has already been rendered by a court or
administrative tribunal of either State. Unless a person directly, affected by the case does not accept the mutual agreement
that implements the arbitrationaecision, that ‘decision shall be binding on/both. Contracting States and shall be
implemented notwithstanding any time limits iin the domestic laws of these States-The competent authorities of the
Contracting States shall by mutual agreement settle the mode of application of this paragraph.

" In some States, national law, policy or administrative considerations may not allow or justify the type of dispute resolution envisaged under this
paragraph. In addition, some States may only wish to include this paragraph in treaties with certain States. For these reasons, the paragraph should
only beincluded in the Convention where each State concludes that it would be appropriate to do so based on the factors described in paragraph 65
of the Commentary on the paragraph. As mentioned in paragraph 74 of that Commentary, however, other States may be able to agree to remove
from the paragraph the condition that issues may not be submitted to arbitration if a decision on these issues has already been rendered
by one of their courts or administrative tribunals.
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Article 26

EXCHANGE OF INFORMATION

1 The competent authorities of the Contracting States shall exchange such information as is foreseeably relevant
for carrying out the provisions of this Convention or to the administration or enforcement of the domestic laws
concerning taxes of every kind and description imposed an behalf of the Contracting States, or of their political
subdivisions or loca authorities, insofar as the taxation thereundesis not contrary to the Convention. The exchange of
information is not restricted by Articles 1 and 2.

2. Any information received under paragraph 1 by a Contracting State shall be treated as secret in the same
manner as information obtained under the domesiic laws of that State and shall be disclosed only to persons or
authorities (including courts and administrative bodies) concerned with the assessment or collection of, the
enforcement or prosecution in respect of, the'determinetion of appealsin relation to the taxes referred to in paragraph
1, or the oversight of the above. Such'persons or.authorities shall use the information only for such purposes. They
may disclose the information in public court precegdings or.in judicial decisions.

3. In no case shall the provisions of jparagraphs 1'and 2 be construed so asto impose on a Contracting State the
obligation: —

a) to carry out administrative measures ai variance with the laws and administrative practice of that or of the other
Contracting State;
b) to supply information which is not:ebtainabl e under the laws or in the normal course of the administration of
that or of the other Contracting State;
c) to supply information which would disclose any.trade, business, industrial, commercial or professional secret or
trade process, or information the diselosurg of which would: be contrary to public policy (ordre public).

4. If information is requested by a Contracting State in accordance with this Article, the other Contracting State
shall use itsinformation gathering measures to obtain the requested information, even though that other State may not
need such information for its own tax purposes. The obligation contained in the preceding sentence is subject to the
limitations of paragraph 3 but in nQ caseshali-suchimitationsbe-construed to-periit a Contracting State to decline to
supply information solely because it'has no domestic interest in such information.

5. In no case shall the provisions.of paragraph 3 be construed to permit a €ontracting State to decline to supply

information solely because the information is held by abank, other financial institution, nominee or person acting in an
agency or afiduciary capacity or because it réiates to ownership interests in a person.

Article 27

A'SSI STANCEINTHE GOl LLEEGTION'OF TAXES |

1 The Contracting States shall lend assistance to each other in the collection of revenue claims. This assistance
isnot restricted by Articles 1 and 2. The competent authorities of the Contracting States may by mutual agreement
settle the mode of application of this Article.

L 1n some countries, national law, policy or administrative considerations may not allow or justify the type of assistance
envisaged under this Article or may require that this type of assistance be restricted, e.g. to countries that have similar tax
systems or tax administrations or as to the taxes covered. For that reason, the Article should only be included in the
Convention where each State concludes that, based on the factors described in paragraph 1 of the Commentary on the
Article, they can agree to provide assistance in the collection of taxes levied by the other State.
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2. The term "revenue claim" as used in this Article means an amount owed in respect of taxes of every kind and
description imposed on behalf of the Contracting States, or of their political subdivisions or local authorities, insofar
as the taxation thereunder is not contrary to this Convention or any other instrument to which the Contracting States
are parties, as well asinterest, administrative penalties and costs of collection or conservancy related to such amount.

3. When arevenue claim of a Contracting State is enforceable under the laws of that State and is owed by a
person who, at that time, cannot, under the laws of that State, prevent its collection, that revenue claim shall, at the

request of the competent authority of that State, be accepted for purposes of collection by the competent authority of
the other Contracting State. That revenue claim shall be collected by that other State in accordance with the

provisions of its laws applicable to the enforcement and collection of its own taxes as if the revenue claim were a

revenue claim of that other State.

4. When arevenue claim of a Contracting State is a claim in respect of which that State may, under itslaw, take
measures of conservancy with aview to ensureits collection, thai.révenue claim shall, at the request of the competent
authority of that State, be accepted for purposes of taking measuresof conservancy by the competent authority of the
other Contracting State. That other State shall take measures of conservancy in respect of that revenue claimin
accordance with the provisions of itslawsasif thetevenue claim were arevenue claim of that other State even if, at
the time when such measures are applied, the revenue claim is not enforceable in the first-mentioned State or is owed
by aperson who has aright to preventits collection.

5. Notwithstanding the provisiens of paragraphs 3 and4, a revenue claim accepted by a Contracting State for
purposes of paragraph 3 or 4 shall not, inihat State, be subject-to'the time limits or accorded any priority applicable to

arevenue claim under the laws of that State by reason of-its nature as such. In addition, a revenue claim accepted by a

Contracting State for the purposes of paiagraph 8 or 4 shall not; in that State, have any priority applicable to that
revenue claim under the laws of the other Confracting State.

6. Proceedings with respect to the existence; validity or the amount of a revenue claim of a Contracting State
shall not be brought before the courts or administrative bodies of the other Contracting State.

7. Where, at any time after arequest has beenmiade by aContracti ng State under paragraph 3 or 4 and before the
other Contracting State has collected and remitted the relevant revenue claim to the first-mentioned State, the relevant
revenue claim ceases to be sl

a) inthe case of arequest under'paragraph 3, arevenue claim of the first-mentioned State that is enforceable under
the laws of that State and is ewed by apersonwho; at that time; cannot; tunder the laws of that State, prevent its
collection, or

b) inthe case of arequest under peragraph 4, arevenue claim of the first-mentioned State in respect of which that
State may, under its laws, take-measures of conservancy with aview to ensure its collection

the competent authority of the first-mentioned State shall promptly: notify the competent authority of the other State
of that fact and, at the option'af the other|State, theffirst-mentioned State shall either:suspend or withdraw its request.

8. In no case shall theprovisions of this Article be construed so as to impose on a Contracting State the
obligation:

a) to carry outiadministrative measuresat viariance with the laws and admiinistrative practice of that or of the other
Contracting State;

b) to carry outtmeasures which would be contrary to public policy (ordre public);

c) to provide assistance if the other Contracting State has not pursued all reasonable measures of collection or
conservancy, as the case may be, available under its laws or administrative practice;

d) to provide assistance in those cases where the administrative burden for that State is clearly disproportionate to
the benefit to be derived by the other Contracting State.
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Article 28

MEMBERS OF DIPLOMATIC MISSIONS AND CONSULAR POSTS

Nothing in this Convention shall affect the fiscal privileges of members of diplomatic missions or consular posts
under the general rules of international law or under the provisions of special agreements.

Article 29

TERRITORIAL EXTENSION

1 This Convention may be extended, eitherin its entirety or.withany necessary modifications [to any part of the
territory of (State A) or of (State B) which is specifically exeluded from the application of the Convention or], to any
State or territory for whose international relations (Siate A) of (State B).is responsible, which imposes taxes substantially
similar in character to those to which the'€onveniion.applies. Any such extension shall take effect from such date and

subject to such modifications and conditions; Ineltiding conditions as to termination, as may be specified and agreed
between the Contracting States in notes tooe exchanged through diplematic channels or in any other manner in
accordance with their constitutional procegures. '

2. Unless otherwise agreed by both.€ontracting Staies; the termination of the Convention by one of them under
Article 30 shall also terminate, in the manner provided forn that Article, the application of the Convention [to any part
of the territory of (State A) or of (State B) ar] to any State or terfitory towhich it has been extended under this Article.

CHAPTERVII
o

FINAL PROVISIONS

“LAriicle 30+ _

wdi

ENTRY INTO FORCE

1 This Convention shall be ratified and the instruments of ratification snaik be exchanged at ........ as soon as
possible.
2. The Convention shall enter into foree.upon the exchangeiofrinstruments of ratification and its provisions shall
have effect:

a (inStateA): ... gp

b) (inStateB): ..~

Article’31
TERMINATION

This Convention shall remain in force until terminated by a Contracting State. Either Contracting State may
terminate the Convention, through diplomatic channels, by giving notice of termination at least six months before the
end of any calendar year after the year In such event, the Convention shall cease to have effect:

The words between brackets are of relevance when, by special provision, apart of the territory of a Contracting State is
excluded from the application of the Convention.
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a) (inStateA): ...
b) (inStateB): ...

TERMINAL CLAUSE'

AULINENTNEINS
PRIAATUAMINYAE

The terminal clause concerning the signing shall be drafted in accordance with the constitutional procedure of both
Contracting States.
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