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CHAPTERI|

INTRODUCTION

1.1 Statement of the Resear ch Problem

-

In 2010, Cambodiansmigrant beggars in Thailand received wide media coverage.
For example, on January 18, 2010, the Bangkok Post headlined on the ‘ Crimes' section of
their news the following: “Taming the beggars' brigade: Hundreds of foreigners beg on
Bangkok streets’ (Ngamkham and Marukafat’,'.2010). Almost exactly one month after, on
February 14, 2010;the headline * Khmer bgggars testing ties and tolerance: The current
uncertain situation between Thailand and Ca’mbodla Is having a knock-on effect on many
of Bangkok's beggars’ appeared-under.‘ Investigetive Reporting” (Fry, 2010). The issue of
Cambodian migrant beggars has been placed on the public agenda due to two politica
and economic reasons Firstly, the recent attenti on pj aced by Thal authorities on migrant
beggar issues have attributed {0 the-buildi ng Bﬁ-‘a - polltlcal theatre” in a time of heated
relations between Cambodia and- Thailand (Fry, 2010, n.p.). This is enhanced by the
worsening relations between Cambodia and Thailand becatse. of the controversial
relationship that: exists between Thailand’s fugitive ex-Prime Minister Thaksin
Shinawatra and Carhbodia Prime Minister Hun Sen. Thailand-Cambodia relations have
now warmed considérably since the first half of 2010, however. Secondly, economic
disparities.between Thailand .and Cambodia have arguably .caused an.influx of migrant
beggars, who find| the jeurney and occupation as opportunities fer more lucrative
earnings (Third World Network Features, 1998, p. 1).



The demographic characteristics of beggars have changed over the past 15 years.
Back in 1994, a survey of the begging and soliciting business in Thailand showed that
there were 3,115 beggars, 26.5 percent of 'those were child beggars less than eighteen
years of age’. And within the 10-month period ffom:October 1, 1996 to July 31, 1997,
data from transit centers® notably recognized @ incfease in the number of Cambodian
beggars, and a decrease in the number of Thai beggars. While Cambodian beggars
congtituted 64 percent of totalbeggars, Thal beggars only amounted to 33.16 percent.
There were a so recorded numbers oi Burmese and Vietnamese beggars, but at negligible
amounts (Archavanitkul, 1998, The Number of Foreign Children in Begging and
Soliciting Business in Thalland section). Most concerning was the 39 percent increase in
the number of childbeggars during this twoe and a half year period (Berger and Glind,
1999, p. 31), in which children from Cambodia made up 79.74 percent of the total
number of child beggars'in Thailand (Archavanitkul, 1998, The Number of Foreign
Children in Begging and Soliciting Business in_THéiIand section).

The way by which the Thai governmérﬁ hlas addressed the growing number of
Cambodian beggars in Thailand has produced much eontroversy over recent years. Such
incidences counts the airlifting of 620 beggars back to Cambodia aboard C-130 Hercules
transport planes by former Prime Minister Thaksin Shinawatra in 2003 (Fry, 2010, n.p.),
and the rounding up and deportation of 570 Cambodian beggars®, 200 of which were
children, by Tha authorities in 2010 (Ngamkham and Marukatat, 2010, n.p). These have
been criticized as a breach of Thailand’s own Anti-Trafficking in Persons Act (Fry, 2010,
n.p.). Although Tha' authorities annhounced that the 2010 incident was carried out to
combat transnational trafficking rings that bring beggars into Thailand, many argue that
there was no screening of beggars to determine if. any -were victims of trafficking and/or

! The nationality of the beggars and the precise location that the survey was held was not noted in this
survey

? Data on beggars in transit centers was provided by the Department of Social Welfare under the Ministry
of Labour and Social Welfare; the exact location of these transit centers was not noted

% Some claim that the number of Cambodian beggars was over 500 and included non-begging illegal
Cambodian migrants



were entitled to protection. Rather, civil society groups claim that migrants were treated

more as criminals than as rights holders (Fry, 2010, n.p.).

Thailand's mass deportation of Cambodian begoars is especialy concerning when
considering the large number of ehildren involvea=According to the 2000 United Nations
Protocol to Prevent, Suppress and Punish"'Trafficking In Persons, Especially Woman and
Children, al child beggars are by.definition, victims of trafficking, and human trafficking
isagrave violationef childrights (UNIAP, 2008, p. 1). Thaland ratified the Convention
on the Rights of the €hild in 1992, and isltherefore, responsible for protecting the rights
of al children who liwe on Thai soil. Dé;pite the obligations that follow, not all
Cambodian child begoars ae de facto rez‘fogr]ized as victims of trafficking by Thai
authorities. Rather, some are arrested as iliegél migrants and simply deported back to
Cambodia within a'week or |ess. Those |dent|f|ed as victims of trafficking on the other
hand, are transferred to snelters in Thailand and remain there for a significant period of
time. Because of this, many Cambadian chﬂd._begjgjars arguably prefer deportation over
having to spend a significant amouht of time Fh;;-shf!élters, even when it works against the
realization of their rights as chitdren (Fry, 20"10;-nzp.). This raises an ethical dilemma
over the rights-based approach and needs-based approach in policy implementation (See
Section 1.6 for definitions).

1.2 Research Topic

This research a@ms to analyze the extent by which there is policy coherence
between the rights-based approach and the needs-based approach towards solving
trafficking-issues relatedto Cambaedianchild:beggars in.T hailane.



1.3 Resear ch Questions

- Main Research Question:
Has Thailand’s Anti-Trafficking in: Persons:Act (2008) protected Cambodian
child beggars' their rights as outlined in internaiicnal”htman rights conventions?

- Sub-questions:

1. Has thererbeen policy: coherence between Thalland’'s Anti-Trafficking in
Persons Agt'and ether related p'olicies such as the Beggar Control Act (1941),
the Child Protection Act (2003), and the Immigration Act (1979) and has this
resulted in'conitisi on in operationalizing the policy in practice?

2. Have the guidelines designed fon the implementation of the Anti-Trafficking
in Persons Actbeen practical 2

3. Have Thai officias attitudes towards Cambodlan child beggars' in Thailand
determined whether the” nghtsrbased approach or the * needs-based approach’
isfollowed in practlce’> o

1.4 Resear eh Objectives

1. To determine the policy coherence between Thalland’s Anti-Trafficking in
Persons Act and other related policies such as the Beggar Control Act
(1941), theChild Protection Act(2003), and the Immigration Act (1979)

2. To determine the practicality of the'guidelines used by officias for the
implementation of the Anti-Trafficking in Persons Act

3. To determine _the extent to which’ Thai, officials. attitudes towards
Cambodian child.beggars’ in Thailand determine whether the ‘rights-
based approach’ or the * needs-based approach’ is followed



1.5 Hypothesis

Cambodian child beggars rights ) Thallandsbegause there exists policy coherence
between stakeholders and-clear prioritizatior @cts, the guidelines used for

e child rights, the rights-based
\ ing. The dependent variable
Thai officials and NGOs,
1erence between the Anti-Trafficking

approach, the needs-b
is the treatment of C
whereas the independent 5%
in Persons Act and related poI| [&5-the p -:::f fy of the guidelines following the Anti-
i -":5"# A : :
dthe ards fol wmg the rights-based
approach or the:needs-based approach when dealing with-Cariibiodian child beggars in
Thaland (See Figafe 1),

Trafficking in Persons Act; a
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Figure 1.1 Conceptual Framework for the Protection of Cambodian Child Beggars
Rights

e treatment of

Cambodian child

in Thailand

by Thai officials and
_ WhNGOs

inP

16.1 The treai mbodian child beggars in Thailand by Thai
officials and NGO; L2

This section serves to. ex nts framework that will be used to

analyze the --j_a- 7 international human rights

- —
conventions that arg specifically relevant to Camibe seggers in Thailand are the
Convention on th

m?i S (s ;ﬁ‘nal Convention on the
Protection of the“Rights of All Migrant Workers and bers of their Families
(ICRMW), and the Aﬁtﬂafficking Protocoll of the International Convention against

Transnatﬂl% &tﬂnﬁ Wﬁ;ﬂﬂ %’ consists of the

overarchqur.hll srights principles that pertain to Cam beggars in Thailand,

and then moves to convey the ri Ifs relevant for ehildren who are eithef subject to

}9 ﬁﬁﬂaﬁfﬂ%ﬁ%’%%ﬂﬁiﬂﬂﬁm

portrayed



e The Core Child’s Rights Principles that pertain to Cambodian Child Beggars

in Thailand
- Freedom fron [ (IRCMW, Article 11)
- Freedomfrom or IRCMW, Article 11)

° Protectio( N ) mwcal and Mental Harm

rms of physical or mental
is or her parents (CRC,

icking (Anti-Trafficking

e Assistance 'n__ f Victin ing in Persons

O U o Jpiidie Stages O S ‘i__ i -

- % ' ! priate housing Anti-T@icking Protocol, Article
a))

ights of the child

ﬂ u %Zi W nwg rafficking Protocol,
icle

- The right to medical, psychologigal, and material assistance (Anti-

ARIANGIULTRLINEIA e

Protocol, Article 6(3d))

* The right to compensation under Article 6(6) of the UN Anti-Trafficking Protocol has been omitted



- Theright to physical safety (Anti-Trafficking Protocol, Article 6(5))

- The right to safe and preferably voluntary repatriation (Anti-
Trafficking Proto

- Srig not be separa her parents against his
ill, @xeept_when competent authorities subject to judicial
tefimine, in.ace ce wit le law and procedures,

, dtion isne he erests of the child, such

(1)

A I

- A child depr f 1er liberty has the right to maintain contact
with his 'Uf-'—'i‘i&'ﬁamjyf hrough correspondence or visits, save in
..)xceptional circumstances 7

AUEINENINYINS
ARIAINTUARINY QY

® The right to employment has been omitted since the focus of this research is on children under the age of
15. Assuch, international labor conventions and labor laws in Thailand prohibit children under the age of
15 from working.




1.6.2 Policy Coherence

This section serves to defin ‘policy coherence’ as an independent
variable of this research. In accordance y otichne, and Workman (2006)
policy coherence is a concey  that lices complement each other
when they share a ' Organization for Economic
Cooperation and D her that policy coherence

for development i pport rather than impede on

their existing efforts AN ain the develof ocess (p. 1, as cited in IOM,
2005, p. 1). As such, g fce. aifnd ictions in policies, which
may derive from cg oreseen impact of other
policies, or merely fro , ascited in IOM, 2005, p.
1). Its ultimate ai development objectives in

This sectior - ‘practical guidel as an independent

variable of this'rese pecifically to the guidelines

ms of traﬁ:ki ng.
AUEINENINYINS
RN TUNRINYINY

used for screening
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1.6.4 Officials Attitudes towards following the Rights-Based Approach or
the Needs-Based Approach

The basic needs framework that will bedtised in the analysis of this research is
based on the definition. of basic needs as provided by the Director-General of the
International Labor Organization (ILO) in 1976. Some needs, however, have been
omitted from the origina® so that the framework for the analysis of this research is
specifically tailoredto the eircumstance of the population group of this study. As such,
the needs framework.or thisresearch consists of the following basic needs:

e Food

e Shelter

e Clothing

e Safedrinking water
e Sanitation

¢ Hedlthy and humane environment

® The need fot transport has'been omitted from the original list 6f basic heeds provided by the Director-
Genera of the ILOyin 1976 since access|to transport is arguably/irrelevant for Cambodian child beggars
who are under;detainment or shelter homes. Additionally, the need to health has been omitted since this
population group isirregular migrants. Thus,.according to Article 28 of the IRCMW, states are obligated to
provide emergency medical care but not necessarily regular medical services to irregular’migrants. The
need for education has al'so’been‘omitted since this neediisltargely irrélevant for a'populaiionigroup who is
temporarily staying in Thailand and will soon be repatriated or deported back to Cambedia. Furthermore,
the need for remunerate ‘employment opportunities has been omitted since the population group for this
research are children under the age of 15 and are prohibited from working according to international labor
conventions and labor laws in Thailand. Moreover, the need for popular participation in decisions that
affects the lives of the people and individual freedoms have been omitted as this group generally hold an
irregular status and are thus restricted in popular participation and certain individual freedoms in the
country of destination.
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1.7 Resear ch M ethodology

The key objectives of this study were determined by carrying out documentary
research on multilateral, regional, bilateral, /and national policies pertaining to child
migrant rights, migrant family rights, human-trafficking, immigration regulations, and
domestic exploitation. Additionally, primary research was conducted by carrying out
interviews with service providers'al the multilateral, governmental, and grassroots level

and with Cambodian chil ddbeggars within the shelter homes and outside of the shelter
|

homes.

i s
i

-

First, semi-structured key mformanq‘i nterV| ews were held with service providers
who were knowledgeable @bout multllateral reglonal bilateral, and nationa policies
pertaining to child rights, human t_rafflckl ngh_!l mmigration regulations, and the victim

identification process. Fhesginclude the following individuals:
‘4 Rl _.- _ d lj:.l
- Stakeholders at the Mutiitateral Level™

e Matthew Friedmari-(September 2'9;"2!910)
Regional Project Manager, United Nations Inter-Agency Project against

Humean<Lrafficking.in.the Greater Mekong.Subregion (UNIAP)

. S|r|rath Chunnasart (October 5, 2010)
Child Protection Officer, United Nations Children’s Fund (UNICEF) Thailand

- /~Stakeholdersiatithe Govarnment LLevel

e Suwareedaihan (October 4, 2010)
Human Trafficking Expert, Bureau of Anti-Trafficking in Women and
Children (BATWC) under Thailand's Ministry of Socia Development and
Hurian, Sectrity (M SDHS)
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- Stakeholders at the Government Shelter Homes

e LaddaBenjatachah (October 1, 2010)
Director, Kredtrakarn o- ection and Occupational Development Center

e Suchada Kudwa ana (S ‘» ' // 0)
Social Worker, P q__-‘, X ept| o Boys

e Yapiloon Sohnglin (Septembe

Social We Nonthab

- Stakeholders'at the Immigrati atention and Local Police Station
e Sathorn'Winpra /. nbe
Social Waiker fio e Founda Aaa 't (FFW) in charge of screening
for victims of dtrafficking & the Tmmigre tention Center (IDC) at Soi

Suanplu, Bangko

Anonymous (Septemb
Immigration: Officer ‘ - J.r.._;.“.\o\t.- Center (IDC) at

Aryanaprathe
AnonymOUS( .....'él,';' cud o 7
Immlgratlon Offi ) ,..-fr H ion Detention Center (IDC) a

-

rathet

° A no "'f-"m‘mmmu—un ')

Police Of

- Stakeholders at the Government Organizations (GOs) Level

ﬁﬁﬁm A ) o
AN TUANINGAE
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- Stakeholders at the Non-Government Organization (NGO) Level
e Oratai Junsuwanaruk (September 27, 2010)

Program Manager, Peuan Peuc ryanaprathet

e Piyakrai Silakot \‘R:‘\ ,
Head of the Rig N..,_*:: on Di r Rights Promotion Network
(LPN) —

S A ficki ng Center, the Mirror
_g !

DEC Lo} |
L N . .
: B LS :‘*-s, the Mirror Foundation

T
Field research also consisted of non patory observation at the following

conference:

. ~the Beggar. Issue between Thai
"""""" l.ﬂ! , Thailand, September

§
AUEINENINYINS
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Additionally, interviews were held with Cambodian child beggars to gain an
understanding of the personal needs of the child beggars and the circumstances he or she
encounters while in Thailand (for guestions see Appendix A). Four Cambodian child
beggars between the ages of four to seven years old from Braemritai Community in
Samut Prakan Province on Sepiember 15, 2010anatwo seven year old Cambodian child
beggars at Nonthaburi*Heme for the Destitute in-Bangkok were interviewed through a
snake board game on September,.29, 2010. The board game took the shape of a snake
and consisted of colered spets and white spots. Children were asked to roll the die and
move their game piece'according to the number that appeared on the die. Children who
landed on a colored spot were asked one question. This continued on until the child
reached the end of the board game. =

Furthermore, a semi-structured intei‘vi_e/_v_ wes simultaneously held with two
Cambodian child beggars who Weré six-and 'genyears old at the Pak Kred Reception
Home for Boys in Bangkak on Sepiember 29'2010 Due to the lack of atrandlator, the
social worker at this shelter home selected the;ghifjd'ren who were most fluent in Thai to
be interviewed. Three questions were omitted at ijie request of the socia worker on the
grounds that the questions were repetitive of those asked by Tha authorities when the
children first entéfed the shelter home. As such, the social Worker did not want the
children to have to re-live that type of interrogation process a second time. These
guestions pertainedto the number of times the children have migrated to Thailand, their
length of stay in Thailand-per time, and what they did in a day before entering the shelter

home.
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Moreover, semi-structured interviews were held with five Cambodian child
beggars between the ages of 7-11 years old a the Thailand-Cambodia border in

(SeeTabIelZforsu

TablellCambo : \x\-\\\-\ d number of persons

Inside Governme
Homes
2
Outside Government Shelter | Braemitai Commt : 4
Homes VR
9
Thailand-Cambodia Border in 5
N Aryanaprathet, September 27,
& e | 2010 o/
Total ﬁl IJEI ; PlEI PI j PQEI |i| E 22

ARIAN TN NI INGINY
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1.8 Ethical |ssues

During each interview, the researcher notified the Cambodian child beggars of
their right to not respond to any of the guestions asked. At the discretion of the
researcher, none of the interviews with Cambodian child beggars were recorded by an
audio recorder or by handwritten notes during the time of the interview. Rather, notes
were taken down directly aiter the interview was over. As such, the responses of the
Cambodian child beggars aré paraphresed in this thesis. Furthermore, the real names of
the Cambodian child.pegoars i nterviewed are replaced by aliases in this thesis in order to
protect the child’s identity. L

In some cases; the key Informants ir!lterviewed requested to remain anonymous.
Out of respect for the informants, only their b'qsiti:on Is noted in this thesis. Furthermore,
some interviews were not audio recorced at the request of key informants and at the
discretion of the researcher. In these events, ha_\r_;d-w_l;i__tten notes were taken during the time
of the interview. As such, the responses of these key informants have been paraphrased in
this thesis. T

1.9 Resear.ch Scope

Due to the complex nature of migration and human trafficking, this research will
study only-thesdomains that relatedirectly, te-Cambaodian child migrant beggars with an
irregular ' status-L Additionally, the policy coherence between rights and needs based
approaches ‘towards solving trafficking issues related to Cambodian child_beggars in
Thailand will belooked at from.the destination ceuntry only; and not from the eountry of
origin. Therefore, data and information for ‘this research'will ‘mainly be 'derived from
interviews with Cambodian child beggars in Bangkok and Aryanaprathet and service

providers in Bangkok.
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1.10 Significance of the Research

Although the UN Trafficking Protocol @nd Thailand' s Anti-Trafficking in Persons
Act considers al child beggars victims of fraffickimg by definition, not all Cambodian
child beggars are de facto recognized as such by Thai authorities in practice. Rather,
some are identified as victims of trafficl{'i'ng and are sent to government shelter homes,
while others are not 1dentified as such and are simply deported back to Cambodia.
Nonetheless, it hasbeen argued by various NGOs thet this s the preferred option of many
Cambodian child beggers, as they wish to 'return to Cambodia and re-migrate to Thailand
rather than be confinedLin government shelters homes for a period of two months or more
(Fry, 2010, n.p.). Fhis raisesan ethical dilei“nma over the rights and needs approach in
policy implementation: ) .

Since 2002, combating human irafficking has been a priority on Thailand's
national agenda. Recently, on' September 13_501,0 the Tha Government and NGOs
came together to sign off on a commitment tom@ﬁerate on stopping the beggar issue in
Thailand. Although trafficking-1ssues related 0 Cambodian child beggars are recognized
as grave concerns in need of prioritization and cooperation acrass al sectors, not enough
research has been‘done on the policy coherence between the sectors. Therefore, this
research contributes to the body of knowledge by critically assessing the policy
coherence between the rights-based approach and the needs-based approach towards
solving trafficking issues.related to.Cambeodian child beggars.in Thailand, as well as the
effectiveness of .the implementation of Tha trafficking palicies in praetice. The research
findings will potentially be useful to both practitioners and policymakers working on

issuesof traffiekingand-ehild-migrant begging:
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1.11 Research Limitations

Because of the limited r anslator was not always used to bridge
the language barrier that occa \ stedl beiween the researcher and the Cambodian
child beggars. Although.this lang affecled the number of children able to
be interviewed, it shth' : %jch findings since all of the
Cambodian child beggars_intervie spok o, and sometimes served as
translators for childrén whe'co t spe iy ionally, the researcher was not
permitted to interv trakarn Protection and
Occupational Development £ ter home claimed that the
children were too view questions. Lastly,
there was an evident s dian child beggars selected
to be interviewed child beggars who were
confined by their 0 an academic researcher.

child beggars. Furthermore, a [iriited num
. -; ]
officials due to the time con&rﬁhﬁ‘:f"g?_ \

5

AUEINENINYINS
ARIAINTUARINY QY
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1.12 Thesis Structure

a literature review of the current debates sttroUs child trafficking for begging.
Thereafter, Chapter 3 wi een the Anti-Trafficking in
Persons Act (2008) and other Act: pertain to Cambodian child beggars in Thailand

using the human rigt
practicality of the.g
(2008). Then, Chapter'5
rights-based approach @

Chapter 4 will assess the
f|ck|ng in Persons Act
des determine whether the
lowed using the human rights

0 ,
framework and themneeds .’;.. thiS thesis. Last pter 6 will conclude the

Ao

findings from this research d suggestions for further

research.
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CHAPTER I

LITERATURE REVIEW

This chapter will provide a literature review of the current debates surrounding
child trafficking for begging. In order to unravel-this rather complex issue, the
surrounding debates on beggingin Thaile:nd will be explored by covering the enactment
of the Beggar Control Aet'in.4941 up until the draft revision of this Act in 2008.
Thereafter, the surrouinding debates on trafficking as related (o begging will be presented,
and subsequently the" debétes stfounding the definitional ambiguity between the
‘trafficked child’ and¢the/ migrant ehite’ The current approach and response to
Cambodian child beggars in Thalland will Ee looked into thereafter. Lastly, this chapter
will provide an overview of the rights-ba%d'gpproach and the needs-based approach and

present the current gaps in theliterature.

«

2.1 Surrounding Debates.on Begging ahd;!;he Beggar Control Act

As far back as 1941, Fhailand passe'd': the Beggar Control Act® to specifically
address the issug of begging in the country. According to Article 6.of this Act, begging is
strictly prohibited.and is defined as the following:

[A person who], asks for another person’s property without having worked for it
or without having given anything back ‘ta'return, and is not asking from a network
of relatives is considered a beggar!

The act of éinging, playing Insttuments, or performingishows or acting in
any, other related way without having made a direct or indirect agreement to
charge for listening or watching, but takes aecording to what the listener or
watcher willivoluntarily givewill hat be taken as an/excuse ofinet hegging under
this provision (Beggar-Control Act, 1941, Article 6).

! All references to the 1941 Beggar Control Act and the 2008 draft of the Beggar Control Act have been
unofficially translated by the researcher.
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The 1941 Beggar Control Act conveys that the begging problem is not a new issue of
concern in Thailand. Despite this fact, the 1941 Act has just undergone arevision in 2008
on reasons that the nature of begging has changed to one that involves the “unlawful
exploitation of others who are physicaly, intellectually, skillfully, and psychologically
weak, causing harm and affecting the peace oi thecountry” (Beggar Control Act draft,
2008, Reason Section). )

The 2008 draft version® legalizes begging in designated areas for the disabled, the
elderly, the mentally.and physically ill, and the homeless who are unable to make aliving
from any other occupaiion other than beggj ng (Beggar Control Act draft, 2008, Article
8). However, anyone whe is found “forcing, th_reatening, hiring, requesting, provoking,
encouraging, or actingdn aay other way that calxses another to become a beggar or using
somebody else for the benefit of his or hér: own begging” will be punished by law
(Beggar Control Act draft, 2008, Article 13). Even so, parents who bring their child to
beg will be exempt from this punishiment if ilr_-lér,ej,i_s no act of threat or force involved
(Beggar Control Act draft, 2008, Atticle 13). =

Many argue, however, that the 2008 draft of the Beggar Control Act only serves
to perpetuate the.irafficking of beggars in Thalland. This Is because this draft version
overlaps with the Anti-Trafficking in Persons Act, but carries a lighter penalty for
traffickers, creating alegal loophole for corrupt officias (*Wrong Spirit in Beggar Bill,”
2009, n.pos(see Chapter..3 for.further.details on the Anti-Trafficking in Persons Act
(2008)). The maximum years of imprisonment for atrafficker under this draft version is
less than half of that indicated in the Anti-Trafficking in Persons Act (2008), and the
maximum-fine«is three-times: less depending-on-the-age: and-the .eircumstance of the
begger' (Begger ‘Contral Act draft,«2008, Article 13;/Anti-Trafficking In Persons Act,
2009, Section 52). Although this draft version also carries a death penalty for anyone who

> Since this is a draft version, it cannot be legally enforced. As such, the Beggar Control Act (1941) is still
the policy being legally enforced to this date.
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physically mutilates somebody else for the purpose of begging, others have stated that
these are very rare circumstances (“Wrong Spirit in Beggar Bill,” 2009, n.p.).
Accordingly, the draft Bill of the Beggar Control. Act overlooks the need for multi-sector
cooperation and is seen as inadequate for deallno with the complexity of the begging
issue (“Wrong Spirit in Beggar Bill,” 2009, n.p.).

The controversy over the 2008 draft of the Beggar Control Act is not only
directed towards thelinadeguacy of the Bill to deal with the complex issues of trafficking,
but also towards thedlegalization of begéing itself. According to Issara Somchai, the
Minister at the Ministryor Socia Devel oprheﬁt and Human Security (MSDHS), there has
been unanimous agreement amongst the goVern_ment and involved organizations that the
begging law will “cause problems fer Thailéind” as begoars will affect the tourism
industry in the country” /(Somchai, “Signi nfg-;_:pff_” Conference, September 13, 2010°).
Therefore, there has been much suppert for thé;. rej.ection of this Beggar Control Act Bill.
It islikely that existing laws, such as the Anti_-l._'_-l'}afjti.cki ng in Persons Act (2008) and the
Child Protection Act (2003), al ong-with the poEeBt:iZé'l- adoption of alegislation concerning
homelessness and street people will be useﬁ.‘ir: 1ts place (Somchai, “Signing off”
Conference, September 13, 2010).

® All references to the “Signing off to Cooperate on Stopping the Beggar Issue between Thai Government
and NGOs” Conference has been unofficially translated by the researcher.
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2.2 Surrounding Debates on Trafficking as related to Child Begging

The contradictions that exist between Thailand’s 2008 Beggar Control Bill and its
Anti-Trafficking in Persons Act (2008), extends beyond those concerning the legal
punishment for traffickers to the definition o “trafficking’ itself. While the Beggar
Control Bill exempts parents who bring-their child.te-beg from punishment as long as
there is no evidence eivthreat orforce, the use of threat orforce is not a requirement for
the case to be considesed thaiof child trafficking under the Anti-Trafficking in Person’s
Act (2008). According to the /Anti-Trafficking in Persons Act (2008), exploitation
includes “causing another person to be a beggar |...] regardiess of such person’s consent”
(Anti-Trafficking inPersons Act, 2008, Seﬁion 4). Therefore, an individual is guilty of
child trafficking simply'by moving the child* Within the country or across international
borders for the purpose of exploitation (Ahti’:Trafficking in Persons Act, 2008, Section
6). As such, no evidence of threat or force when obtaini ng the child is necessary for the
child to be considered trafficked; even in sittiétions where the parent brings his or her

Ad

child to beg, arguably.

Thailand’ s Anti-Trafficking in Person’s Act (2008) foliows along the standards of
the internationall ¥ /agreed definition of human trafficking outlined in the Protocol to
Prevent, Suppress, and Punish Trafficking in Persons, especially Women and Children in
the United Nations Convention Against Organized Crime" (2000)°. Therefore, the
definition of ‘child trafficking' as stated in Thailand' s Anti-Trafficking in Persons Act
(2008) isaigned with that written in Article 3(c) of 'the UN Protocol. A slight difference
exists between the two, however, in the definition of ‘exploitation.” In the UN Protocol,
‘causing another person to become a beggar' is mots explicitly stated“as an act of
explaitation. Despite this fact; the UN Protocol argues that exploitation ‘includes’ other

kinds of exploitation outside of sexual exploitation, forced labor or services, slavery, and

* A child is defined as any person who is less than 18 years of age (Anti-Trafficking in Persons Act, 2008,
Section 4).
> As of January 20, 2010, Thailand signed the Palermo Protocol but has yet to ratify it (UNIAP, 2010, p. 8).
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the removal of organs (UN Protocol, 2000, Article 3(a)). As a result, the program
“Towards the Elimination of the worst form of Child Labor” (TECL) under the
International Labor Organization (ILO) makes the point that labor exploitation is also
included among these (TECL, 2007, p. 1).

The TECL program points to the ILO’s Worst Forms of Child Labor Convention
(C 182 of 1999)° to convey.ihet ihe ‘labor exploitation’ of children includes all types of
exploitative work mentioned in.the UN Trafficking Protocol, in addition to work that is
harmful to the healthgsafety@nd morél s of children and work that is done by children less
than the minimum agesfor work as indicated in the 1LO’s. Minimum Age Convention
(C138), which is approximately: 15 Vears of age (TECL, 2007, p. 1 and 2; Am and
Vemuri, 2009, p. 4)./Accordingly, ‘causing :51 child to become a beggar would be
categorized among the worst forms of chi[o_l !_abor, and arguably a type of ‘labor

exploitation.’

2.2.1 The Definitional Ambiguity thaneXiéts between the ‘Trafficked Child’
and the ‘Migrant Child’ F il o

The definitional inconsistencies between the ‘trafficker™or ‘third party’ and the
‘trafficked’ child beggar are reflected in the research conducted over the years. The few
research that has been done on child beggars seem to distinguish between trafficked and
non-traffieked-chil dsbeggars by determiningwwhether or mot-a third party was involved.
Traditionally, the' third party’ wasmainly perceived to betrafficking gangs or rings. This
can be seen by Archavanitkul’s (1998) publication, “Combating the Trafficking in
Children sand their Exploitationsin Prestitution and Other /Intolerable Forms of Child
Labour'in Mekong Basin Countries,” whieh recognizesiwo types.of child-beggars among
Cambodian and Burmese children: 1) younger children between the ages of 6-10 who are

® The Cabinet of the Royal Thai Government gave consent for the ratification of Convention 182 of 1999
on November 17, 2000 (Isaan Lawyers, n.d., Thai Labor Law Section).
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controlled by beggar gangs and 2) older children who live and beg independently after
having gained experience from beggar gangs or relatives involved in the begging
business (Section 6.2 Child Beggars and Salicitors). This can additionally be seen in the
Mirror Foundation’s (2004) report titled, “Child. Beggar Business - Investigating
Children in the Beggar Business," which poini€_ testhe prevalence of beggar gangs and
fake mothers, who physieally mutil ate ‘children or beat them to invoke pity from the
public (“Child Beggars™ 2005yn.p:).

The findingsgfof these' reports aI\re guestionable, however, considering that
observation was the primaryresearch method Used to determine the existence of begging
gangs, although the@uthors clam that otherf%earch methods such as in-depth interviews
and surveys were useds Archavanrtkul (1998) for example, makes reference to a group of
Burmese child beggars Peing watched over by_adults a a distance, and from this,
concludes that the children were cantrolied by,an organized gang (Archavanitkul, 1998,
Section 3.2(c)). Similarly, the flndl ngs reported by the Mirror Foundation (2004) were
based on a “survey,” which mainly consrsted—ef reﬁearchers observing beggars for a
period of three months at. varicus central Iocation&leangkok (“Child Beggars,” 2005,

n.p.).

More recent research, however, have begun to steer away from this traditional
view that begging gangs are the dominant “third party’ involved in trafficking children
into begging. Friends International’s (2006) report titled, “The Nature and Scope of the
Foreign Child!Beggar I'ssue. (especialy es“related to Cambodian®Child Beggars) in
Bangkok,” ‘aimed to' test' the validity” of the begging gang' theory, and ultimately
concluded that the migration and trafficking patterns have shifted more towards voluntary
migretion for the purpose of-begging (. 19). This analysis was manly drawn from the
findingthat' 80 percent, or 112 ‘out ‘of 140 child beggars interviewed ‘begged with their
biological parents or relatives, while the rest were accompanied by a ‘trafficker’ or non-
blood relative (p. 29). The accuracy of this data is questionable, however, when

considering the varying maturity of the children interviewed, the common use of titles
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such as aunt, uncle, brother, and sister in the Cambodian language for non-blood
relatives, and the varying interpretations of the term ‘trafficker’ or Me Kyhal in the
Cambodian language to also mean facilitaiors, care takers, or job agents (Friends
International, 2006, p. 29).

Anti-Slavery International’s (2009) report, which studied the issue of forced
begging in Albania/Greece, indiaand Senegal, extends the term ‘third party’ to not only
include the child’ssnon-bleed relatives and eriminal gangs, but also religious teachers,
extended family members, family friends, the child's friends, and even the child’'s own
biological parents or guardians (Delap, 20d9,"p. 6 and 8). Biological parents or guardians
are accused of faweed begging if psychol’dgic_al or physical abuse or threats outside
acceptable means of family disciplineis used -.agai nst the child to coerce the child into
begging (Delap, 2009, p. 6). -

In two of the research sites, Albania ar_1d '-Dgl_hi, Anti-Slavery International (2009)
actually found that children are most-commonty fdréed to beg by their parents, or in some
instances, their guardians. Th-Afbania aone a thitd-of the 53 child beggars who
participated in the in-depth interviews told of being forced to beg hy their parents through
violence or coereion (Delap, 2009, p.8). The researchers even believe that this number is
lower than the actual number of children who are being forced to beg by their parents, as
children may be reluctant to report due to a sense of loyalty or fear. In Delhi, six of the 12
children who took part in.thein-depth interviews,as well as.children.who participated in
the group discussions, reparted being beaten hy their parents if not enough money was
earned frombegging (Delap, 2009, p.8).

In conducting the literature review, this report'was the enly one that recognized
the potential for parents to force their own children into begging. Anti-Slavery
International ascribes this to the greater emphasis that is often placed on trafficking by
third parties rather than possible exploitation by families (Delap, 2009, p. 8). However,
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the researchers of the report also recognize a correlation between the ‘third party’ and the
biological parent. For instance, stricter anti-trafficking laws have pushed more parents
into forcing their own children to beg rether than using a ‘third party’ or ‘facilitator’ so
that chances of getting caught are reduced. Additienally, it can be argued that parents find
it more profitable if they bring their own children™to beg (Delap, 2009, p. 8). Derks,
Henke, and Ly (2006) also add that increased fears of abuse by the ‘third party’ and the
parent’s increased familiarity. with-travel routes to the destination country have played a
role in the decrease of the use of the ‘third party’ (IOM, 2004, p. 18, as cited in Derks,
Henke, and Ly, 2006, p. 25).

All of thegabovementioned “reports convey. that scholars and organizations
working on the issue of child beggers share di;‘ferent definitions of trafficking, or more
particularly the ‘third party’ when conducting resesarch in practice. However, in all
reports there is an evident gray areawhen it_coméﬁ to distinguishing between trafficked
beggars and voluntary migrant beggars, and cﬁiila[eln who migrate with their families, yet
whose involvement in begging-te-help his 6r, hé family generate income might be
thought of as “child labor” {Margalio and Lath 2002: 47; IOM 2004, p. 26, as cited in
Derks, Henke, Ly, 2006, p. 25). This is a part of a wider debate surrounding the
difference between the ‘migrant child® and the ‘trafficked child’ (Van de Glind and
Coenjaerts, 1998, p. 28). While others tend to distinguish beiween these two categories
by observing whether the movement of the child was for the purpose of labor
exploitation, others tend to see the two categories as overlapping (TECL, 2007, p. 2; Van
de Glind and Coenjaerts, 1998, p..28). In the former, the argument is that if the initial
intent of exploitation was nonexistent, but the child still ended up in a situation of
exploitation or was more vulnerable to explaitation, this would possibly be identified as a
worst form of/ ehildilabor; but not necessarily considered child trafficking (TECL, 2007,
p.'2). As can be seen, the definition of ‘trafficking’ as related to child beggars is highly
contentious and nebulous. As such, this research will unravel these definitional

ambiguities by looking at the policy coherence across sectorsin Thailand.
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2.3 Current Approaches and Responses to Cambodian Child Beggars in
Thailand

Currently, Tha autherities are dividing Cambodian child beggars into three
categories: victims of trafficking, vulnerable migrants, and illega migrants. Firstly,
officias from the Ministry of Social D’é'\r/elopment and Human Security (MSDHS) or
local police round up the Cambodian child beggars around the vicinity of Bangkok and
take them to eithersthe Nonthaburi Home for the Destitute shelter (Baan Raitipung) in
Nonthaburi Provincegalocal palice stati onl, or the Immigration Detention Center (IDC) in
Bangkok for preliminasy scieening. Generally, &l of the children that are identified as
victims of trafficking and are Wlthout az:f:ompanylng adults are then sent to Baan
Kredtrakarn or Baan Phumvet shelters in Nonthaburl Province. Children sent to these
shelter homes then” undergo further screenmg 1o verify their status as victims of
trafficking. Child beggars not identified as ylctlms of trafficking and whose initial
screening was done at Baan Raltl pung are Iabeled as vulnerable migrants and remain
there with their mother for further Sereening: &wever beggars not identified as victims
of trafficking and whose initial-streening was done & the police station are arrested as
illega migrants.and taken to the Immlgratlon Detention Cenier (IDC) in Bangkok to

await deportation. These beggars, includi nQ chlldren are deported back to Cambodia in
less than a week via the Aranyaprathet-Poipet border crossing (Friends International,
2006, p. 22) (SeeFi gure 2.1).
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Figure 2.1 The Formal Process for Cambodian child beggars taken under Thai

custody
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For Cambodian child beggars identifi:ed as victims of trafficking, Thailand’' s Anti-
Trafficking in Persons Act (2008) ensures them such protections and services as, food,
shelter, medical treatment, physieal“and merité “rehabilitation, education, training, legal
aid, the return to their country: ef-origin or ré’idéﬁ'ce, the right to legal proceedings to
claim compensation (Section 33), the right tp_..f)_r_ot'_qction whether or not they reside in
Thailand or their eountry of oriéin (Section 36), ana Immunity from criminal prosecution
for entering Thailand tHegalty (Section 41) (Olivie; p: 8:9,2008). Although the Anti-
Trafficking in Persons Act (2008) also entitles victims i6-seek employment while
awaiting the conclusion of legal processes (Section 37), the. Thai government has not
granted victims withthis. right (U.S. Department of State, 2010, p. 322). Therefore,
victims have o other legal “aternative but to be repatriaied back te their country of
origin. For, Cambodian child"beggars identified ‘as" vulnerable migrants,” government
shelter homes such as Baan Raitipung provide the basic needs of shelter,food, medical
treatment, ands clothing.. However, Cambodian child beggars identified ‘as| ‘illega
migrants' are sSimply deported and hence, do not receive any of these services (Olivie,
2008, p. 9).
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Despite the fact that shelter homes are able to provide a certain level of protection
and services for the children, the United States Department of State (2010) considers
government shelters to be no different from other detention based facilities that follow
the “3D” (Detention, Deportation, and Disempower ment) paradigm rather than the “3P”
(Prevention, Protection, and Prosecution) paradigm(p. 17). Often, law enforcement and
socia affairs officials argue that the “3D” approach is'in the best interest of foreign
victims, who “just want to ge-home (to their country of origin)” (U.S. Department of
State, 2010, p. 17 and 19)..And studies have shown that more often than not, foreign
victims do wish to garhome or: decline assistance mainly for reasons that the victim is
unable to earn money and/or seetheir familieswhile in the shelters (Friends International,
2006, p. 21; U.S. Degpartment of State2010;p. 323).

Often, however, the consent of thé':vi(_;ti ms to voluntary repatriation is not
necessarily an accurate measure of their best _iﬁ,teréts. According to the U.S. Department
of State (2010), shelters, even though comforfléﬁl ejqnd safe, are often disempowering to
victims during a“ critical time whes they need arestored sense of individual freedom” (p.
17). Yet, in Thailand, some-foreign migrants are required to stay in government shelter
homes for a couple of months to up to several years as the forima repatriation process
between Thailand and the country of origin is often extensive since the victims family
must be traced in the country of origin, legal cases must be settled, and immigration
offices and/or embassies must be contacted to provide lega travel documents (U.S.
Department.of State, 2010,"p. 323). It is therefore, not surprising that foreign migrants
residing in shelters would opt for repatrigtion or even deportation when they are provided
with no other legal aternatives, such as to reside and/or work legally in the country or to
receive . access. to government assistance, programs,  other _than. repatriation (U.S.
Department of State, 2010, p,19).
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2.4 Understanding the Needs-based Approach and the Rights-based
Approach

The abovementioned reports convey that Thai officials face a classic dilemma
between whether to follow the needs-based approach or.the rights-based approach (Table
2.1) when dealing with issties of migration,and traffieking.

The basic needsparadigm.evolved as a development approach in the 1970sin an
effort to improve the lives gi'the poor in developing countries. In 1976, the Director-
General of the International Labor Organization (1L O) proposed that nations give priority
to the meeting of basic negds, \which was @gflined as the following (ILO, 1978, p. 7, as
cited in Whitehouse, 1996, p: 36):

e The minimal gonsumption ré;jqui,rqments needed for a physically healthy
population (i food, shelter, and clothing)
#

o Access to essential services Jan?:l amenities (i.e. safe drinking water,
sanitation, trangport; health, and education)

 Accessto adequately remunerated.,_e_rinpl oyment opportunities

o Needs of a qualitative nature, such as a healthy. and humane environment,
popular-participation-in-decisions that-affects the'lives of the people, and
individua freedoms

‘Basic needs’ as defined by the Director-General. of the ILO in 1976, conveys that needs
and rightS.are'not much different from one another; he considered “basic needs’ to extend
beyond a person’s physical needs to'thelr cultural; econemic, ‘and political roles as well.
Despite this fact, the Brandt Report:(1980) simply peints to four “elementary needs,”
whieh includes;health, housing, education, ‘and foad (p. 54-58, as cited 1 Whitehouse,
1996, p. 36). These definitions of “needs "are only two among many others, however, as
this concept is highly contested amongst many theorists (Mallmann and Marcus, 1980, p.
166; Glaeser, 1980, p. 314; Roy, 1980, p. 201; Glatung, 1980, p. 59; Nudler, 1980; p.
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146; Bradshaw, 1972, p. 640; Bestuva-Lada, 1973; Maslow, 1960; Bay, 1979; Friedman,
1980, p. 146).

Today, the rights-based ap '. the most dominant development
initiative, especially among l‘L d the Ur\@tual framework that outlines
a normative course tolTETETIOEE: Wntemational human rights
conventions outlined | o' 161 asi ing and protecting human
rights (OHCHR, 20€ -
State, is responsible

at somebody, usually the

n st 1 as the meeting of needsis

prompted by a more chal esponse frorr e - e public. Therefore, rights
automatically rai S ' abl \ er, while the meeting of
needs does not hold anyhod i ecﬁ:r“ n ing so. Additionaly, rights
suggest that individuals are =.-~ eeds implies that individuals

L

sive. Th' S, campaigning for an individual’s

rightsis not a campaign fo eedy;” but is ortive of marginalized peopleto clam
their rights as equal human bein { n & Martin, 2007, p. 10).

must be thankful for the as
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Table 2.1 Contrasting the needs-based approach with the rights-based approach

Needs- Based Approach

Rights-Based Approach

Input and outcome

Process and outcome

Meet basic needs

Attain rights

Needs are legitimate elaims

Rights are claims made to duty-bearers

Deserve assistance

Entitled to assistance

Focus on immediate gatisesof problems

-

Focuses on siructura causes and their

! |#manifestations

(Source: Summarized from Bogsen & Malf'tin, 2007, p. 10)

::I

The varying understandlngs of the needs-based approach and the rights-based

approach by service providers i in Thalland affects the victim identification process and

whether victims receive the servnces and pro"tectlon they are entitled to under law. A
report by Olivie (2008) entitled,“identifying Carr Camf;odlan Victims of Human Trafficking
Among Deportees from Thalland found that many Cambodian victims of trafficking are

actually misidentified during the screening process in Thailand and are deported instead

(p. 6), yet the report only assessed the impact of the perspeetwes of the Cambodian

police, governmeht,-and non-government organizations (NGO§) on victim deportation

but left unquestioned the perspectives of Thai service providess in the misidentification.

As such, this resear¢h jdntends to fill in thisrgap by assessing the awareness and

understanding of the needsibased approach and the rights-based @pproach among service

providersin Thalland.




2.5 Summary: Gaps in the literature

Research related to Cambodi
describe the circumstance of

y by determining the ‘third party’

_ ty’ affects the livelihood of the
rﬁ& how Cambodian officials

protection process have

’b arsin Thailand has mainly attempted to

that accompanies the child

child. Other research

understandings of theawi
prevented Cambodian and from being ensured their
rights. However, an ins . 8523 nave assessed how Thai policies
and the needs-based

approach have affegted whether " (S Of n migrants, particularly

Cambodian child begoars, a ecte in" erefore, this research hopes to fill
in this gap by ing the paliicy cc ence between Thai policies related to Cambodian
child beggars, the practieali he gui sed to implement the Anti-Trafficking in
Persons Act (2008), and whether“Thai offidi; ”_ attitudes determine whether the rights-
based approach or needs-b 'h |s Fol d when dealing with Cambodian child
beggarsin Thailand. AR 7/ N
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CHAPTER 111

FINDINGS AND ANA

?S: POLICY COHERENCE

2

As mentioned in seciion 1.6.2, poliey  coherence suggests that policies
her'th nmon ideas or objectives (May, Sapotichne,
O

‘4/:/7{!‘ r the fi \k h question of this thesis,
il e

3.1 Introduction

complement each other

and Workman, 20086, p.

the policy coherence be -l.w ts framew s outlined in Section 1.6.1
and Thai national legidlations frelated-to-Cambo h eggars namely, the Anti-

Trafficking in Persons Act (2008), the Beggar Con ct (1941)*, the Child Protection
Act (2003), the Labaog Protecti ’
Act (2007), and the Immigrati a,ﬂ:y. DE asses 1 ee Figure 3.1).

Il

iolence Victim Protection

Figure 3.1 Thai Policies ;ffﬁ amboc ild Beggars in Thailand

ildren
(Child Protection
Act (2003))

g Rt f1d
9 TN R - 1 1

ar Control
1941))

! Since the Beggar Control Act draft (2008) has not been enacted, the Beggar Control Act (1941) will be
used for the analysis of this chapter.
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3.2 The Human Rights Framework assessed against Thailand’s Anti-

Trafficking in Persons Act (2008) ’ l
G/@)n of child trafficking as related

8) is coherent with the core

This section will fi
to begging in Thailand’
child’ s rights princi child’s right to protection
against situations of _exp : outlined in the human
rights framework in sg { e he ,_; cy between the forms of
uman rights framework

will be assessed a % in Thaland's Ant-Trafficking in Persons Act (2008).

Thereafter, the exten ich " 3 g in Persons Act (2008)
addresses the right ' childre during detention and deportation as outlined in
the human rights fran is research will be addressed. Lastly, the legal
punlshment for anyone fo fficking according to Thailand's Anti-

-
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3.2.1 The Human Rights Framework assessed against the definition of child
trafficking as related to begging. in Thailand’s Anti-Trafficking in Persons Act
(2008)

In accordance with.the definition.of child traificking in the UN Anti-Trafficking
Protocol (2000), Thailand's Antistrafficking in Persons Act (2008) defines child
trafficking as the proguring, ouying, selling, bringing from or sending to, confining, or
recelving of a child fer the‘purpose of exploitation. Unlike the UN Anti-Trafficking
Protocol, Thailand’s Anti=Trafficking in Persons Act (2008) extends the definition of
‘exploitation’ to alse'include the causing of. another person to become a beggar (Anti-
Trafficking in Persons Act, 2008, Article 45:I,Arihough the UN Anti-Trafficking Protocol
does not explicitly state that ‘causing anotﬁe_r person to become a beggar' is an act of
exploitation, it does note that exbl ditation mcludeﬂ other kinds of exploitation outside
of sexual exploitation, forced |abor or servic'&éJ slavery, and the removal of organs (See
Section 2.2) (UN Protocol, 2000, Arficle 3(a)£;A?1ﬁbng these include labor exploitation,
which is defined by the program.”Towards th_e=_ _I_E_I_i';mi‘nation of the worst form of Child
Labor” (TECL) under the Ihfernational Labdr Organization/ (ILO) as any type of
underage work or-any type of Work that is harmful to the health, safety and morality of
children. Undoubtedly, this would also include child begging-(TECL, 2007, p. 1 and 2;
Am and Vemuri, 2009, p. 4). Therefore, the definition of childtrafficking for begging in
the Anti-Trafficking in Persons Act (2008) and the UN Anti-Trafficking Protocol arein
line with ene ‘anather in deeming that anyone; whether a parent or anether person, who

brings childrento beg in Thailand isengaged in child trafficking.
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3.2.2 The types of protection and assistance entitled to victims of trafficking
in the Human Rights Framework assessed against those in Thailand’s Anti-
Trafficking in Persons Act (2008)

This section will.assess the consistency between.the human rights framework and
Thailand's Anti-Traffieking in-Persons Act (2008) In regards to their protection and
assistance services in.ihe respective order in which they are laid out in the human rights
framework in section 1.6.1

e Therighitto privecy (Anti-Fraffieking Protocol, Article 6(1))

In accordance with' the UN Anjfi‘_—f_l’r_a_tfficki ng Protocol, Thailand's Anti-
Trafficking in Persons'Act (2008) ensures v_ié_;tims of trafficking their right to privacy,
particularly during legal proceedings. ACCOI’dng‘ tq Section 36 of the Anti-Trafficking in
Persons Act (2008), trafficked persons who teﬁ:’rfy! as awitness in legal proceedings are
protected under the Witness Protection Act (2063): Under the Witness Protection Act
(2003) victims of-trafficking are entitled to assistance and support for his or her security
by ensuring that infbrmati on in legal proceedings are kept “secret” by relevant agencies
(Section 10(7)). Therefore, Cambodian child beggars are ensured legal privacy during
proceedings under Thailand's national legislations, particularly the Anti-Trafficking in
Persons Act (2008). and the Witness Protection Act (2003). There_ is thus coherency
between the human rights framewark of this research and Thaland’ s Anti-Trafficking in
Persons Act (2008) in respect to this right.
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e The child's right to have his or her views and concerns presented and
considered at appropriate stages of criminal proceedings (Anti-Trafficking
Protocol, Article 6(2b))

Thailand’s Anti-Trafficking in Persons-/Act«(2008) is not specific in stating that
child victims of trafficking-have the rightto have hisorher views and concerns presented
and considered at appropriaie.staies of crimina proceedings. The only Section in the
Anti-Trafficking in_Persons#Aci (2008) that refers to a trafficking persons right to
express his or her opinion isthat in Section 33, which simply states that the opinions of
trafficking persons are t@ be sought when determining the timeframe in which forms of
assistance, such as that of legal ad, should be delivered.

e Theright'to appropriate housing (é-p;i-Irafficking Protocol, Article 6(3a))

" -_;

In accordance with'the UN-Anti Trafflickl ng Protocol, child victims of trafficking
are entitled to receive appropriate-shelter in a::prl mary shelter provided by the law on
child protection (Anti-Trafficking 11 Persons Act, 2008, Section 33). This includes not
alowing individualg suspected of being a trafficked person to stay in a detention cell
(Anti-Trafficking ln Persons Act (2008), Section 29). This right is especially relevant to
Cambodian child beggars since they are often identified as illegal migrants rather than as
victims of trafficking and subsequently detained in detention cells by immigration
authorities, .suggesting that' this right is often violated by Thai_authorities (Fry, 2010,
124).
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e The right to counseling and information on the legal rights of the child in a
language that he or her understands (Anti-Trafficking Protocol, Article 6(3b))

In accordance with the UN Anti-TraffickingsProtocol, Thai officials must inform
victims of trafficking of.their right to legal aid*tinder.Section 34 of Thailand’s Anti-
Trafficking in Persons Act (2008). Althodbh this Section does not explicitly state that the
information must be presenied in'a language that the victim of trafficking understands,
Section 33 of the Anti-Traificking in Persons Act (2008) does point that human dignity
along with the difference in nationality, r:ace, and culture should be taken into account
when providing victimé of tréfficking with legel aid and when undergoing legal

proceedings.

e Theright to medigcal, psychologlca} and materia assistance (Anti-Trafficking
Protocol, Article 6(3c))

o,
™

In accordance with the UN:Anti—Traff@i;r'fé Protocol, victims of trafficking are
entitled to receive medica treatment and physiea_l,_a_'rgd mental rehabilitation under Section
33 of Thailand’ s Anti-Trafficking in Persons Act (2008).

e The right to education and training opportunities (Anti-Trafficking Protocol,
Article 6(3d))

In” accordance with:the UN Anti-Trafficking Protocoly victims of trafficking are
entitled to recelve education and training under'Section'33 of Thailand's Anti-Trafficking
in Persons Act (2008).
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e Theright to physical safety (Anti-Trafficking Protocol, Article 6(5))

In accordance with the
ensured safety protection
country of destination o

Protocol, victims of trafficking are
ficked person remains in the

i ﬁrx of origin, and whether it is
prior to, during, or aft ion 36 of Thailand's Anti-

Trafficking in Persons

ation (Anti-Trafficking

rafficking are not ensured
safe and preferably” ti-Trafficking in Persons
Act (2008). Although king in Persons Act (2008)
dlows Tha officials t drnate N -the cc of origin “with a view to
continuously provide safety protection e) |cked7person and family members in
that country,” and Section-87-of Thailand's Anti-Tra icking in Persons Act (2008)
adlows Tha offiefels to request permission for a trafficked n to reman in the
country of destingtio

that allows victi msEtraf |

_ ,” there is no mandate
ants t_ﬂe repatriated or not.
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3.2.3 The rights of migrant children during detention and deportation under

The rights of mi d@deportati on from the human

rights framework of .thi = S 6.1 essed in Thailand’s Anti-
Trafficking in Perso

e Theright tog of faw the rig protected againgt arbitrary
arrests or deten ol ecti: ’RMW, Article 16 and 22

Section 41 of the Anti=Traffickir g '_ t (2008) prevents the Thai State
' ' vy 1 d victim for the reason of

beggars since they are often | dentified-asil
_ ;‘;F.—- 7 . .
trafficking by Thai auth € 5:ls;:-‘? 0 10, 1124)."As such Cambodian child beggars are

al migrants rather than as victims of

vulnerable to being arbitr: .'.-'_.., pelled out of Thailand for illegal .entry and not receive
Rsbf trafficki ng (See the
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e A child’sright to not be separated from his or her parents against his or her
will, except when competent authorities subject to judicial review determine,
in accordance with applicable law and procedures, that such separation is
necessary for the best interests of the.child, such as in cases of neglect or
abuse (CRC, Article 9(1))

The right of al children to not be separated from his or her parents unless the
State finds it in the best intgrest oithe child to do so, such as in cases of neglect or abuse,
particularly pertainsto Cambodian child beggars who are being forced to beg by his or
her parents. Because€ambacdian child beggars are being exploited by the accompanying
adult when taking into,eonsideration the Iégéir' definition of child trafficking for begging
under the Anti-Teafficking dn Persons Act __(2008), this would be considered an
exceptional circumstangce wherethe Cambodlaﬁ child beggar has the right to be separated
from the adult exploiting them.

e Theright of achildwho.is deprived of his or her liberty to humane treatment.
For example, a child deprived of his or her liberty should be separated from
adults unless it is considered in the child s best interest not to do so (CRC,
Article 37 (c)) I

According.to Section 33 of Thalland's Anti-Trafficking in Persons Act (2008),
when victims of trafficking are provided with shelter by the Thai State, such as in a
remand home, welfare center, safety protection center, or development and rehabilitation
center in aceordance with the law on child protection in_ Thailand,. human dignity and the
difference in sex [and] age” must be taken into account. Therefore; Cambodian child
beggars are also entitled to such humane treatment whenever being taken into custody by
the Thai, State in.accordance with.Article 37(c),of the CRC.



e The right of a child who is deprived of his or her liberty to be held for the
shortest appropriate period of time (CRC, Article 37(b))

According to Section 29 of the Anti-Frafficking in Persons Act (2008),
Cambodian child beggars initially suspected t6-be a.trafficked person can be taken into
custody for investigation by the Thai State for no_more than 24 hours, if necessary,

however, this time period can'beexiended ta no more than one week.

For Cambadian child begoars already identified as victims of trafficking, the
Anti-Trafficking in Persons Act (2008) doé' not provide an exact timeframe in which
they will be held in'the government shelter.'jA rticle 38 of the Anti-Trafficking in Persons
Act (2008) simply sietes that they should"':ber“ returned to their country of residence
without delay.” ;

«

3.2.4 The legal punishment for child trafficking according to Thailand’s
Anti-Trafficking in Persons Act (2008) =

According-to-Thaitand s Anti=Trafficking in Persons Act, anybody who commits
an offence of trafficking against a child over fifteen years of age but under eighteen years
of age faces a sentence of six to twelve years imprisonment.and a fine of 120,000 to
240,000 Baht. If the offence of trafficking is committed against a child under fifteen
years of age, the offender will receive the penalty. of eight to fifteen"years imprisonment
and a fine,of 160,000 to 300,000 Baht (Anti-Trafficking in Persons Act, 2008, Section
52).
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3.3 Thailand’s Beggar Control Act (1941) assessed against the Anti-
Trafficking in Persons Act (2008)

This section will first determine the extent to.which Thailand’s Beggar Control
Act (1941) addresses the issue of child trafficking. It will then move on to determine the
forms of protection andesassistanee entitled to child beggars under Thailand’s Beggar
Control Act (1941), andithe extent to which they are in line with those granted to child
victims of trafficking ineThailand’ s Anti-Trafficking in Persons Act (2008). Thereafter,
the extent to whichThailand’ s Beggar Conirol Act (1941) addresses the rights of migrant
children during detention and degortation as ;)utlined in the human rights framework of
this research will be addressed. Lastly, thé—llegal punishment for beggars who defy the
Beggar Control Act (4941)will be discussed;:_OveraI I, It can be concluded that the Beggar
Control Act (1941) is limited in itsability to protect the rights of foreign child beggarsin
Thailand when compared to the Anti-Trafficki-fng in Persons Act (2008). This is because
the Beggar Control Act (1941)' does not speci'fi:cél{y address the issue of trafficking, or
the specia circumstance of child beggars, and f;el gn beggars.

3.3.1 Thailana’s-Beggar-Controt-Act (1941)and-Chiid. Trafficking

Thailand’'s Beggar Control Act from 1941 does not specially address the issue of
child trafficking in theform of slavery, forced.labor, or the physical and mental violence
or exploitation of aehild; nor'doesiit specifically refer to child begging. As can be seenin
Section 3.3.2, the forms of assi stanee provided to'beggars under the Beggar Control Act
(1941) suggests that this Act was put'in place to address the issue of voluntary begging
among adult beggars.
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3.3.2 The types of protection and assistance granted to beggars under
Thailand’s Beggar Control Act (1941)

Although this law from 1941 does not reier to.drafficking for begging, nor does it
specifically refer to child begging, it doesprovide beggars with some forms of assistance
that are consistent with.these provided to trafficked persons in the Anti-Trafficking in
Persons Act (2008), sueh as«appropriaie housing and epportunities for employment.
According to this Actgranybeggar found physicaly able to work will be sent to
Thailand's Department oi Employment to seek employment (Article 7-8), while those
found physically incapable of warking wiILt;e sent to a shelter home. However, if it is
found at the shelter home that the begger clai;n adequately meet his or her basic needs on
his or her own, the heggar €an e released from the shelter home.

Because this Act does not: &ddress %hé.specific circumstance of child migrant
beggars, other aternatives to employment, such as education and traini ng opportunities
for children, are not addressed. Therefore, t@r{ly assistance relevant to Cambodian
child beggars is that of appr:oﬁi-ate'housi ng. Whi le tr;e Beggar €ontrol Act (1941) does
provide a minimal-tevel-oi-assistance-to-beggars;~ii-does- ot refer to any specia
protection measures that are granted to child beggars as the Anti-Trafficking in Persons
Act (2008) does. This is clearly because the Beggar Control Act (1941) had not yet
acknowledged the issue of forced begging, and. thus did not see the need to establish

specia protection measures far victims of trafficking.
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3.3.3 The rights of migrant children during detention and deportation under
Thailand’s Beggar Control Act (1941) assessed against those in the Human Rights

Framework

The rights of migrant-children during detention.and deportation from the human
rights framework of thisresearchrin'Section 1.6.1 that are addressed in Thailand' s Beggar
Control Act (1941) arethe following:

e Theright to due progess of law and the right to be protected against arbitrary
arrests or detentions and collective expulsions (ICRMW, Article 16 and 22;
CRC, Article 87(d))

Since Thailand’ s Beggar Control Act (1941) does not acknowledge the issue of
forced begging, not all' Cambodian® child beggars would be identified as victims of
trafficking as they should be in theory. Thisi\;/v'(:)u!d leave Cambodian child beggars in
Thailand vulnerable to being arbiirarity expelled out of Thailand for illegal entry and not
receive the forms of assistance-and proiection entitled to them as victims of trafficking
(Seethe Immigration Act (1979) in Section 3.7.3).

e A child sright to not be separated from his or her parents against his or her will,
except when competent authorities subject to judicid review determine, in
accordance with applicable law and precedures, that such separation is necessary
for«the,best-interests ;of«the child; such asyin eases-of neglect or abuse (CRC,
Article 9(1))

The right of al children to not be separated frem his or her pareénts unless the
State finds it in‘the.best interest of the child to'do so, such as in cases of néglect-or abuse,
particularly pertains to Cambodian child beggars who are being forced to beg by his or
her parents. Since Thailand’s Beggar Control Act (1941) does not acknowledge the issue
of forced begging, not all Cambodian child beggars would be identified as victims of
trafficking as should in theory. As such, not all Cambodian child beggars would be
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considered to be under exploitation if they are forced to beg by his or her parents.
Therefore, Cambodian child beggars who fall under the protection of the Beggar Control
Act (1941) would most likely be identified as avoluntary migrant beggar and would not
be separated from his or her parents as should forSituations of exploitation under Article
9(1) of the CRC.

e The right.ef*a child who is deprived of his or her liberty to be held for the
shortest appropriaie’period of time (CRC, Article 37(b))

Cambodian child begoars who are sent to a shelter home on the grounds of the
Beggar Control Aet (1941) and not the Ar-!{i-Irafficki ng in Persons Act (2008) can be
automatically releasediif he or she is found t"cl be able to adequately meet his or her basic
needs on his or her own or if his or-her parents aré capable of providing the child with his
or her basic needs. This would imply that Cégfogdian child beggars receiving protection
under the Beggar Control Act-(1941) will pot::!r_@ceive the forms of protection and
assistance entitled to them as viciims of traffieki ng such as the right to be free from
criminalization for illegal @ntry into Thaland. A Specific timeframe for which the
Cambodian child beggar should stay at the shelter homeis not mientioned otherwise.

3.3.4 The legal punishment under Thailand’s Beggar Control Act (1941)

As.begging is considered anillegal lactivity under Article 6ofthe Beggar Control
Act (1941) (See Section 2:1), ‘beggars are penaized'if they do not foltow official orders
to enter the shelter home or if they:'choose to run away from the shelter homes. The
penalty for these misdemeanors is merely a fine of 100 Baht and/or impiisonment for a

period of no more than ‘one month (Article 13).
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3.3.5 The extent to which there exists policy coherence between Thailand’s
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3.4 Thailand’s Child Protection Act (2003) assessed against the Anti-
Trafficking in Persons Act (2008)

Thailand’s Child Protection Act (2003) mest holistically reflects the core
principles found in the CRC in its objective to act in the best interest of the child without
unfair discrimination (Asticle 22).. This Act is therefere one of the most powerful
instruments that can potentially protect the rights of Cambaedian child beggars in Thailand
as it contains specific measures for protecting any street child or child in difficult
circumstances”. As'such,thisSection, will first determine the extent to which Thailand's
Child Protection Act(2003) addresses the i:sglje of child trafficking. It will then move on
to determine the Torms of jprotection and—lassistance entitled to child beggars under
Thailand's Child Pretection Act (2008), and the extent to which they are in line with
those granted to child vietims of draificking in Thailand’ s Anti-Trafficking in Persons Act
(2008). These forms of protection and assist&ﬁce,will be assessed in the order in which
they are laid out in the human tights framework in Section 1.6.1. Thereafter, the extent to
which Thailand’s Child Protection Act (2003_’)__?3@(1_@53% the rights of migrant children
during detention+and deportatirtr)n as outlined i'n:fher human rights framework of this
research will be addressed:—i-asity;-the-tegal-punishmeni-ior anjyone who violates the
Child Protection Act (2003) will be discussed.

“A Caibodian chi'd beggar Could:téceiVe protéction trider'the Child Protection ACt(2003) sifice’he or she
would qualify|as either.a ‘street child’ .or a ‘child in difficult circumstances™ according, to the'definitions
provided'in the Child Protection Act (2003), which ‘defines‘a ‘ street"child™=to include any“child whose
parents or legal guardian either fails or cannot afford to teke care of the child , causing such a child to
wander from place to place or a child who develops a vagrant lifestyle likely to be harmful to his or her
safety; and a ‘child in difficult circumstances' as any child who stays with an impoverished family or is
abandoned by his or her parents or whose parents are divorced, imprisoned or separated causing difficulties
to such a child; or a child who has to shoulder familial responsibilities beyond his or her age, ability and
intellect; or a child who cannot help him or herself.
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3.4.1 Thailand’s Child Protection Act (2003) and Child Trafficking

In accordance with Thailand’s Anti- Traffieking in Persons Act (2008), the Child
Protection Act (2003) strictly prohibits any person frem trafficking a child in the form of
slavery, forced labor, the physical and wental. violence.or exploitation of a child, and
begging. The level oieoherence between the definition of ehild trafficking as it pertains
to child migrant beggars'in the Child Protection Act (2003) will be assessed against that
in the Anti-Traffickingin Persons Act (2008) in the abovementioned order.

- e
v

e Freedomfromsavery. 4
While Article 26 (1) of the Child Protection Act (2003) forbids all persons from
“committing or omitting acts whichresult intorturing achild’' s body or mind,” it does not
all ol il
explicitly state of prohibiting ehild siavery as Jdoes Thalland’'s Anti-Trafficking in
Persons Act (2008). —

o -

o Freedom from forced or compulsory tabor

Like Thailand's Anti-Trafficking tn Persons Act (2008), the Child Protection Act
(2003) prohibits anyone from forcing a child to work. This can be seen in Article 26(6) of
the Child Protéection Act(2008); which prohibits all ' personsfrem. “using, employing or
asking a child to.work” in.a way that can hinder a child's developmefit or can harm him

or her physically or mentaly.
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e Protection against al forms of physical or mental violence or exploitation
whilein the care of hisor her parents

Similar to Thailand’ s Anti-TraffickinginPersons Act (2008), the Child Protection
Act (2003) protects ali.children from all torms Of physical or mental violence or
exploitation while in the care of hisor her"'parents or guardian. This can be seenin Article
25 of the Child Protection.Act (2003), which forbids guardians from “neglectfully or
deliberately” withhelding.things from his or her child io an extent that the child's
physical or mental health may be harmed. I

J
v

e Protection from traffieking for bé_gdggiéng

Like Thailand’s Anti-Trafficking in Pé?-SOﬁs Act (2008), the Child Protection Act
(2003) specificaly forbids anyone from causifn{; 2 child to become a beggar regardless of
the child’s consent. This ¢an be seen in Article 26(5) of the Child Protection Act (2003),
which prohibits anyone from “fercing, threatm,!_"ﬁ_g, inducing, encouraging, consenting to,
or acting in any-way that results in a child becorﬁ‘mg a beggar,living on the street, or
using a child as an instiument-for-begging-or-committing-crimes, or act in any way that
results in the exploitation of achild.”

Thus, it can beseen that the definition.of .child trafficking in the Child Protection
Act (2003), generaly reflectsthat in'the Anti<Frafiicking in‘Persons Act (2008), and thus
the human, rights framework of thisresearch. There is‘a'strong ‘coherence level between
these two Actsin this respect.
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3.4.2 The types of protection and assistance entitled to child beggars under
Thailand’s Child Protection Act (2003)  assessed against those in the Anti-
Trafficking in Persons Act (2008)

This section will.assess the consistency.in.-the types of protection and assistance
entitled to child beggars undei=Thailand’'s Child Protection Act (2003) and the Anti-
Trafficking in Persons#Act (2008) in the order in which these rights are laid out in the
human rights framewaoik of this research in Section 1.6.1.

e Therightto privecy ,

Similar to Thailand's Anti-Trafficking in Persons Act (2008), the Child Protection
Act (2003) protects a child sright to privacy Thié can be seen in Article 50 of the Child
Protection Act (2003), which prohtbits anyone: who is responsible for protecting a child's
safety, whether it is the child's own guardlan ain Tha official, psychologist, socid
worker, or otherwise, from disclosing any mformat,l on.about the child, such as his or her
name, surname, Or picture in a way that may harm the reputation, confidence, or
entitlements of the ehild.

e The child's right to have his or her views and concerns presented and
considerediat appropriate stages of eriminal proceedings

Like Thaifand's Anti-Trafficking in Persons Act(2008), the Child Protection Act
(2003) is not specific in stating that €hildren have thesight to have his orer views and
concerns presented andconsidered at appropriate stages of icrimina proceadings. While
the Child Protection Act (2003) does refer to crimina proceedings for cases of domestic
violence, such as when a child is found being abused by his or her guardian or relative, it
does not state of the child's legal rights during these criminal proceedings. Overall, the
Child Protection Act (2003) generally limits a child's right to have his or her views and
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concerns presented to mere instances where a child may be interrogated concerning his or
her family or living environment, for example, to determine the best type of assistance for
the child (Article 35). Generally, Thai officials ae the sole determinant of the type of
assistance that is most appropriaie for a childinea difficult circumstance. However, if a
guardian disagrees with the length of time in which the child must receive assistance or
disagrees with the fact.that'the chrld must receive safety protection, he or she can make
an appea in court (Article 38, Article 46).

e Therightto gapropriate housing «

Similar to Thailand’ s A nti-Trafficking in Persons Act (2008), the Child Protection
Act (2003) does assist children in difficult circumstances and/or street children with
appropriate housing, whether it i1s by provi:d'i'hg'assistance and welfare to the child's
family so that his or her family canraise him oirﬁer in a suitable manner, having the child
be cared for by an individual deemed appropriéte; fj‘or a period of one month, having the
child be adopted, having the child-be cared for-"i_n:_a., foster family, or having the child be

sent to awelfare center, gatehouse, or development and rehabilitation center (Article 33).

e The right to counseling and information on the legal rights of the child in a
languagethat he or her understands

Thailand's Child Protection Act (2003) does not specifically-refer to a child's
right to recelve counsealing-and information on'his or hertegal rights.
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e Theright to medical, psychological and materia assistance

Similar to Thailand’ ns Act (2008), children who are

found to be in a difficult ¢ ren are entitled to receive basic
assistance, medical and-psycholoc 1d possibly welfare assistance

under Article 29 ano

(2008), the Child Protection Act
(2003) enables chil in difficult circumstances and/or street children to receive
tcireu \

e Theright to physical,safety .~

- ; "i-:“'!r"!i} .:',
Like Thailand's rafficking in Per “~.= ve Child Protection Act

!
e

e The riglmo safe, voluntary repatriation 'm

where a child may havet,% thback to hisor her home oﬁtmto Freumeanee
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3.4.3 The rights of migrant children during detention and deportation under
Thailand’s Child Protection Act (2003) assessed against those in the Human Rights

Framework

The rights of migrant-children during detention.and deportation from the human
rights framework of .tlisresearchin Section 1.6.1 that are addressed in Thailand’s Child
Protection Act (2003).are thefollowing:

e Theright to duie progess of law and the right to be protected against arbitrary
arrests or detentions and collective expulsions (ICRMW, Article 16 and 22;
CRC, Article 87(d))

In line with Thalland’s Anti-Traffickri'ng _i:n Persons Act (2008), al Cambodian
child beggars are considering victims of traffié;ki ng by definition according to the Child
Protection Act (2003). As such, &l Cambc;c__iiénj—phild beggars should be free from
criminalization for undocumented-entry into Tha:land

o A child®s right to not be separated from his-or her patents against his or her
will, 'exeept when competent authorities subject to judicia review determine,
in accordance with applicable law and procedures, that such separation is
necessary for the best interests of the child, such as in cases of neglect or
abuse (CRC, Article 9(1))

Aschildren‘in difficult circumstances, Cambodian child beggars can remain with
his or her parents or be separated from them depending on the type of welfare assistance
they recelve. In cases where the Cambodian childeheggar and his or ther family is
provided welfare and assistance by the State/so that the parent-can raiseithe child in a
lawful manner, the family and child can still live together. As mentioned in the literature
review in Chapter Two, however, Cambodian child beggars are sent to shelter homes
most of the time. In this circumstance, they will be separated from his or her parents until
his or her parents can prove that they can take care of the child in an adequate manner.
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e Theright of achild who is deprived of his or her liberty to humane treatment.
For example, a child depriv: '?his or her liberty should be separated from

adults unless it is con y\ild’s best interest not to do so (CRC,

Article 37 (c))
Act (2003), Tha officias in

shelter homes are requi yare ppropriaie and hygienic accommodation,

According to

sleeping place and clothing, as'well as tic 1d s fficient meals’ for children in
difficult circumstances i stayi K helte such as Cambodian child

e Theright of /@ iS dleptjvec of 1er liberty to be held for the
shortest appr i \ le 37(b))

Although the Ghild Protection Al (2003) does not specific the timeframe for

which some children in di ult-cireun as Cambodian child beggars, must

stay in government shelter home it does state that the Thai officials should

“expeditiously arrange fo or her guardian” (Article 33).
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3.4.4 The legal punishment under Thailand’s Child Protection Act (2003)

Thailand’'s Child Protection Act (2003) penalizes individuals who violate Article
26 of the Child Protection Act (2003), or .iraffieks a child into begging, with a
comparatively small fine.0f.30,000 Bahi and/or imprisenment for a maximum of three
months®. Since child-traffickingfor begging carries a heavier penalty under Thailand's
Anti-Trafficking in Persons Act (2008), however, Article 26 of the Child Protection Act
(2003) mandates that |aws whichcarry the heavier penalty be imposed instead. Therefore,
the lega punishment fop'child trafficking for begoing is consistent between the Child
Protection Act (2003) and the Anti- Traifl Cki:ng in Persons Act (2008).

3.4.5 The extent o which there existg policy coherence between Thailand’s
Anti-Trafficking in Persons Act (2008) and tbe Child Protection Act (2003)

Overall, there exists strong-poticy coherﬂ:mcgbetween Thailand’'s Anti-Trafficking
in Persons Act (2008) and the Child Protection Act (2003) in terms of the definition of
child trafficking as related to begging and the forms of assistaneée.and protection ensured
to child migrant beggars. This is summarized in Table 3.3. Although some forms of
assistance that were specifically mentioned in the Anti-Trafficking in Persons Act (2008),
such as a child's right to receive counseling and information concerning his or her legal
rights and a child's right-to safe, voluntary repatriation, were left unmentioned in the
Child Protection/Act (2003), the abjectives of the Child Protection Act (2003) and the
Anti-Trafficking in Persons Act (2008) do not impede on existing efforts to protect
children, non-discriminatorily.from work that is exploitative and harmful. Furthermore, it
can be arguedsthat.if Cambadian ehild, beggars are identified as children in difficult
citfcumstances or street children under the Child Protection Act (2003) rather than as

> Thailand’s Anti-Trafficking in Persons Act (2008) penalizes individuals who traffick children into
begging with a fine of up to 300,000 Baht and imprisonment of up to fifteen years.
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Table 3.3 The Policy Coherence between the Human Rights Framework, Thailand’s
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3.5 Thailand’s Labor Protection Act (2008) assessed against the Anti-
Trafficking in Persons Act (2008)

In theory, child begging can be considered.a form of child labor under ILO’s
Worst Forms of Child.Labor-Convention (See Section-2.2 for definition). Therefore,
Cambodian child beggars in_#haland ishould be protected under Thailand's Labor
Protection Act (2008)ywhich pretects Thai and foreign werkers without discrimination
(Section 11/1 and Section 89). As such, ithis section will first determine the extent to
which Thailand’s'Cabor Protection Act:(2008) addresses the isste of child trafficking. It
will then move on t@ determine the forms:of protection and assistance entitled to child
workers under Thailand's Labor Prbtection"Act-?(ZOOS) and the extent to which they are
in line with those granted to child victims of trafficking in Thailand's Anti-Trafficking in
Persons Act (2008). These forms of protectlon and assistance will be assessed in the
order in which they are laid out in‘the humanfrlghts framework in Section 1.6.1. Lastly,
the legal punishment for anydre who violates the the | abor Protection Act (2008) will be
discussed. Unlike the other sections of this chaptg[:LhJ s section will not assess the Labor
Protection Act (2008) agal nét the rights of higrmt children during detention and
deportation in ecedrdance With the human fights of this research since the Labor
Protection Act (2008) does not particularly address situations where a migrant child may
be held in custody By the State or sent back to his or her country of origin.
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3.5.1 Thailand’s Labor Protection Act (2008) and Child Trafficking

According to Thailand's Labor Protection Act (2008), al persons are prohibited
from hiring children who are less than 15 years.of age (Article 44). In the case where a
child between the age of 15 and 18 years old 1s hired, the L abor Protection Act (2008)
provides special measuiesfor hisor her protection, ensuriig that he or she is not under
endavement, force, or.exploiiation by his or her employers (Burke and Ducci, n.d.., p.
16). This can be seen by.the fallowing Sections in the Labor Protection Act (2008):

e Section S5#Accerding o Sectioé*ElS of the Labor Protection Act (2008), the
contract between/an femployer’ ’rgnd"employee’ must be one that is entered
into by beth party’ s consent, witﬁ;—the employer agreeing to pay the employee
for services for a duration of time, and the employee agreeing to provide those
services in turp; contraets of emfaleyment can either be written or ora,
expressed or implied. Thus, Section 5 shows that al forms of work must be
entered into voluntarily. by the emﬁc_)y_efa to be considered legal. In other

words; forcing a mi nor into work is forbidden.

e Section-i4: According to Section 14 of the Labor Protection Act (2008), an
employermust treat his or her worker properly. Sectton 14/1 more specifically
prohibits ‘contracts of employment from being exploitative, thus
straightforwardly preventing the mental or .physical expleitation of young
employees.

e Section 46, 47 and 48: /According/to Section 46, 47 and 48 of the Labor
Protection Act (2008), employers are required to provide a rest period of one
hour for every four hours of work a young person does, are not allowed to

have young employees work from 10 PM to 6 AM, and are not allowed to
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have young employees work overtime or on holidays. Thus, it can be gathered
from these three Sections that young employees must have a level of freedom
and rest while working. In other words, young employees cannot be

inhumanely slaved or forced into weork:

-

e Section 49+and 50..Scetion 49 and 50 of theLabor Protection Act (2008)
protect young employees iromiwork that is harmiul to their development, such
as those that contain harmful -Iighting, toxic substances, or machinery, and
those thal arg'in slaughterhouses;.-gambling places, or entertainment places.
These Segtions further protect young employees against exploitative forms of
work by ensuring a safe work en\g.r ronment. As can be seen, however, forms of
street work arg not clearly regarded as a harmful place of work and are thus
not specifically protected under thrs Act This may be because begging is not
considered alegal form of work asﬁ'oted by the Beggar Control act (1941).

:JJ

From these Sections, it can clearly be seen that t_h'e_.;Labor Protection Act (2008) protects
young employees from work that is exploitative and inhumane. However, because
begging is an illregal‘"forrﬁ of work, this may hold implications in: terms of the extent to
which the Labor 7Pr0tection Act (2008) protects Cambodian ¢hild beggars in practice.
Otherwise, these Sections show that the Labor Protection Act"(2008) does not contradict
the definition of childtrafficking for begging in Thailand’s Anti-Trafficking in Persons
Act (2008). Thus, there is strong palicy coherence between these two Acts in this regard.
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3.5.2 The types of protection and assistance entitled to child beggars under
Thailand’s Labor Protection Act (2008) assessed against those in the Anti-
Trafficking in Persons Act (2008)

The forms of protection-and assistance from-thehuman rights framework of this
research in Section Le:dthat areaddressad in Thailand’s LLabor Protection Act (2008) are
the following:

e The right to gounseling and information on the legal rights of the child in a
language that heor her understan’qs

According to the L abor Protection Act (2008), employers must notify employees
about their pay (Section 90), -athough there is no reference to the fact that these
documents must be written in a language that the young employee understands, it can be
implied that thisis the case since this Act expl icitli,_s_tates that it protects Tha and foreign
workers equally (Section 11/1 ard Section 89).

e Theright tc medical, psychologicel and imaterial assistance

Similar to Thailand’s Anti-Trafficking in Persons Act (2008), young employees
are entitled to medical ,check-up by their employers at least once a year under Section 107
and Clause 13 of the'Ministerial Regulaiion Ne, 11 in the Labor Pratection Act (2008).

Employers are additionally required to providesnutritious and adequate food for
their young emplayees while they are working under Clause 7 of 'the Ministeria
Regulation No. 11 in the Labor Protection Act (2008).
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e Theright to education and training opportunities

Consistent with Thailand's Anti-Traificking in Persons Act (2008), young
employees are entitled to take leave from work to.ebtain education or training “for the
purpose of the devel opment-and promation oi-the quality of life and employment of
young people” under-Section 52.0f.the Labor Protection Act(2008).

e Theright te'physicalsafety

Similar to Phailand’ s /Anti-Trafficking in Persons Act (2008), young employees
are entitled to safetyin the work place Under Section Clause 9 of the Ministerial
Regulation No. 11 ifi the Lebor Protection Act (2008).

«

3.5.3 The legal punishment under Thailégﬁ’s Labor Protection Act (2008)

The penalty for employers who viol atesSéctl on 44.of the Labor Protection Act
(2008), which “prehibits-any--person-from.hiring-a-child-under’ 15 years of age, is
imprisonment of ot more than one year and/or a fine of not mere than 200,000 Baht. As
can be seen, despite the fact that thiswould be atorm of trafficking to force a child under
15 years of age into work, the penalty for this crimeis substantially less than that noted in
the Anti-Trafficking Persons/Act (2008); which penalizes theoffender with up to fifteen
years of imprisonment and/or a fine.of up to 300,000 Baht. While there are discrepancies
between the two Acts in terms of their penalties for_trafficking in the form of forced
[abar, ' Section'Z of, the‘L.abor-Protection Act.(2008): does point that rights.aequired under
this Act will not deprive'employees of other rights that they may be entitled=to under
other laws. Therefore, there is still a general level of coherence between the two Acts in
terms of their penalties against trafficking in the form of forced labor.
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Other penalties under the Labor Protection Act (2008) for employers who fail to
provide forms of protection and assistance to young employees such as adequate rest
periods, a safe work environment, and notification of their pay, is imprisonment of not
more than six months and/er a fine of not more.ihan. 200,000 Baht (Section 144), while
the penalty for employers who fail to provide young employees with leave for education
and training opportunitiestsa fineof not exceeding 10,000 Baht (Section 149).

3.5.4 The exteni'to whigh there exists policy coherence between Thailand’s
Anti-Trafficking in"Persons Act (2008) and the Labor Protection Act (2008)

Overal, there exists relatively strong policy coherence between Thailand's Anti-
Trafficking in Persons Act (2008) and the Labor Protection Act (2008) in terms of the
definition of child trafficking and’ the forms 'of':assistance and protection ensured to
children who are forced iato work." This is's'::tijmmarized in Table 3.3. Although some
forms of assistance that were specifically meritiﬁohjed in the Anti-Trafficking in Persons
Act (2008), such as a child's right-to privagy:,',tg#haye his or her views and concerns
presented during \different stages of crimi nal- pfoceedi ngs, /and to safe, voluntary
repatriation, wereseft tnmentioned in the Labor Protection Act«(2008), the objectives of
the Labor Protection Act (2008) and the Anti-Trafficking in Fersons Act (2008) do not
impede on existing-efforts to protect children non-discriminiatorily from work that is

exploitative and harmful.

Therefore, overal there is relatively strong policy coherence between the Labor
Protection Act (2008) and the Anti-Trafficking in Persons Act (2008). However, because
the Lakor Protection Act (2008) does not recognize child begging as a form of ehild labor
this raises questions concerning the extent to which this Act protects the rights of

Cambodian child beggarsin Thailand in practice.
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Table 3.4 The Policy Coherence between the Human Rights Framework, Thailand’s
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3.6 Thailand’s Domestic Violence Victim Protection Act (2007) assessed
against the Anti-Trafficking in Persons Act (2008)

The Domestic Violence Victim Protection Aet'(2007)® protects any child who is
being or may be physically,-mentally, orheathily-harimed by his or her family member
intentionaly, or is bemng influenced or coerced by a family-member deliberately so that
he or she does something that he or sne does not desire to do; any act by the family
member that was done.@ut of negli gence but had harmed or may have harmed the child or
had the child commit an.act that he or she did not desire to do IS not considered a case of
domestic violence, however, and is thus nét penalized under this Act (Section 3). This
Act is relevant to Camibodian child beggars particularly since they are not only found
being forced into begging by begging “gangs,’ but also by his or her own parents (See
literature review in Section 2.2.1). Thus, in ci'rci'j-maances where a child is forced into
begging by his or her parents but-are not necie';ésarily identified as victims of trafficking,
Thailand’s Domestic Violence Victim Protect 6n Act (2007) may till offer them alevel

of protection.

Therefore,"this section will first determine the extent /to which Thailand's
Domestic Violence'Victim Protection Act (2007) addresses the'issue of child trafficking.
It will then move on to determine the forms of protection and assistance entitled to
children subject to domestic violence undér.Thailand’'s Domestic Violence Victim
Protection’/Act (2007), and the extent to which they are in line with those granted to child
victims of grafficking in Thailand’s Anti-Trafficking in Persons Act (2008). These forms
of protection and assistance will be assessed in the orderin which they are'laid out in the

® The Domestic Violence Victim Protection Act (2007) was unofficially transated by the researcher from
Thai to English; wording of the trandation was partly assisted by the unofficial trandation of the Act from
ThaiLaws.com. As the researcher deemed the unofficial trandation of the Domestic Violence Victim
Protection Act (2007) from Thailaws.com inadequate in conveying in accuracy some of the content of this
Act asisexpressed in Thai, the researcher’s own judgment as a Thai-American was used for the trandation
of this Act and thus the analysisin this Section.
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human rights framework in Section 1.6.1. Lastly, the legal punishment for anyone who
violates the Domestic Violence Victim Protection Act (2007) will be discussed. Unlike
the other sections of this chapter, this section will not assess the Domestic Violence
Victim Protection Act (2007) against the righis of migrant children during detention and
deportation in accordance with the human rights of this research since the Domestic
Violence Victim ProtectionAct (2007) does not particularly address situations where a
migrant child may be held in.eustody by the State or sent back to his or her country of

origin.

3.6.1 Thailand’s Domestic Violenc:Le Victim Protection Act (2007) and Child
Trafficking

In accordance with the human rights f.ra-.rhaNork of this research, Section 3 of
Thailand’'s Domestic Violence Viciim ProféétiQn Act (2007) protects children from
slavery, forced labor, and all forims of physical E)r mléntal violence or exploitation whilein
the care of his or her parents. The definition of }deestic violence’ under the Domestic
Violence Victim Protection Act (2007), however, diverts from that of ‘child trafficking’
in the Anti-Trafficking in Persons Act (2008) in that the use of Coercion, abuse of power
and/or the vulnerability of the child I1s needed for the case'to be considered one of
domestic violence While cases of child trafficking do not. Additionally, the consent of the
child is taken into account:when considering if'a'’case is one of ‘domestic violence’ while
that of trafficking does not; in other words, 'a child’'s wanting or not wanting to do
somethingis irrelevant for cases of ‘child trafficking’ so long as the child is made to beg
with or for somebody else. This difference in definitiori'may be because that-of ‘domestic
violenee' takes'intg account situations of extreme poverty or severe living eonditions
within families, which may lead to the unintentional harm of the child or the forcing of
the child into a circumstance he or she does not want to be in. Thus, the Domestic

Violence Victim Protection Act (2007) serves to protect children who are deliberately
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e Views and concerns presented and considered at appropriate stages of
criminal proceedings

Unlike the Anti-Traffieking in Persons Aet (2008), the Domestic Violence Victim
Protection Act (2007) allews for the views and cencerns of victims of domestic violence
to be heard during appropriate stages of criminal proceedings, particularly when thereisa
settlement of the case or withdrawal of the complant or litigation under Section 12.

e Counseling anddinfermetion on the Iegal rights of the child in alanguage that
he or her understands

The Domestic /Violence Victim ﬁroféction Act (2007) necessitates that a
psychiatrist, psychologist or socia™ worker or someone reguested by the domestic
violence victim be present to proVi de acvice W-h.er-w.:the victim request to conduct litigation
under Section 8. "':":‘—

e Medical, psychological and maierial assistance

Similar to4Thailand’s Anti-Trafficking in Persons Act.(2008), the Domestic
Violence Victim Protection Act (2007) entitles victims of domestic violence to receive
medical and psychological assistance under Section 6.

e Edueation.and training gpportunities

In providing-assistance to victitns of domestic violence, the Domeastic' Violence
Victim "Protection Act"(2007) a'so takes into ‘account the circumstance of the family,
specifically for situations in which a family is responsible for providing a minor in the
household with education and may seek to provide assistance in this manner under
Section 15.
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3.6.3 The Legal Punishment under Thailand’s Domestic Violence Victim
Protection Act (2007)

Thailand’s Domestie Violence Victim Proteetion Act (2007) penalizes anybody
who commits an act of.demestic violence with-imprisonment for a maximum of six
months and/or a fine:@f"no more ihan six thousand Baht. If a person is aso convicted
under other laws, the law thatscarries the higher penalty will be used according to Section
8. Therefore, in circumstances where a family member of a child may be convicted of
domestic violence and trafficking oi the child into begoing, the penalty of the Anti-
Trafficking in Persans Act (2008) will t;ake precedence over that of the Domestic
Violence Victim Proteciion Act (2007)°,

3.6.4 The extent to Which there exists policy coherence between Thailand’s
Anti-Trafficking in Persons Act (2008) and ‘thé Domestic Violence Victim Protection
# i
Act (2007)

Overall, there exists relatively strong policy coherence between Thailand's Anti-
Trafficking in Persons Act (2008) and the Domestic Violence Victim Protection Act
(2007) as the objectives of both Acts do not Impede on existing efforts to protect children
from physical and mental harm, abuse, and exploitation from any persons, whether it is
their own family member-or otherwise (see Table 3.5). The Domestic Violence Victim
Protection”Act! (2007) can arguably be seen as a more sustainable approach to solving
and/or aleviating the issue of forced child begging among parents and family members
over. the Anti-Trafficking in, Persons. Act, (2008) as the Daomestic Viotence, Victim
Protection Act«(2007) ams to have families cohabit again peacefully (Seetion 15), which
could potentially be achieved within a short period considering that the penalty for

® Thailand’s Anti-Trafficking in Persons Act (2008) penalizes individuals who traffick children into
begging with a fine of up to 300,000 Baht and imprisonment of up to fifteen years and thus carry a
substantially higher penalty than that of the Domestic Violence Victim Protection Act (2007).
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domestic violence is a maximum of six months, while the Anti-Trafficking in Persons
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ificker’, and lead to the separation of the child
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Table 3.5 The Policy Coherence between the Human Rights Framework, Thailand’s
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3.7 Thailand’s Immigration Act (1979) assessed against the Human Rights
Framework and the Anti-Trafficking in Persons Act (2008)

As discussed, all Cambodian child beggars aretrafficked by definition according
to both the UN Anti-Trafficking Protocolkand Thailand sAnti- Trafficking in Persons Act
(2008) and are thus entitled to all ferms of protection and assistance outlined in the Anti-
Trafficking in Persons*Act (2008). Nonetheless, the Beggar Control Act (1941), Child
Protection Act (2003),/Laber Protection Act (2008), and Domestic Violence Victim
Protection Act (2007) discussed inthis chapter convey that Cambodian child beggars in
Thailand are entitledio pretection and a&isiance from the Thai State even when they are
not al identified as vietims of trafficki ng,r’r,but' as begoars, street children, children in
difficult circumstances, child workers, or dofn_&eti c violenee victims. The circumstance of
Cambodian child beggars in Thailahd is espééfél Iy unique, however, in that they are not
only children in need of special protection ahd’-assistance by the Thai State, but are also
mostly illega migrants (Friends IntemationaL 2@06 p. 3). According to Thailand’'s
Immigration Act (1979), immigrants who hayé no_ documentation, have no appropriate
means of living in the country, have behavior that irhplies danger or nuisance to the peace
or safety of the naifon, and/or have been deported by the Thai Government (Section 12)
are excluded from-entry into Thalland and subject to deportation. Of course, no
Cambodian child beggar in Thailand should be treated as an‘illegal migrant due to their
immediate status as vigtims of trafficking andsehildren in difficult circumstances by Thai
law and UN Convention. Nonetheless, the question is raised over'which categorization of
Cambodian child beggarsin Thailand - victim of trafficking or illegal migrant — takes
precedence when implementing the Immigration Act (£979) in practice.



Thailand’s Immigration Act (1979) provides measures for dealing with migrant
children who are suspected to be victims of trafficking and those who are identified as
illegal migrants. As outlined in the human rights framework of this research in Section
1.6.1, migrant children are entitled to certain righis during detention and deportation. The
extent to which these rights are addressediin Thailand’s Immigration Act (1979) will be
assessed against those inthe Anti-Trafficking in Persons Act (2008) and the human rights
framework of this rescareh 1n.hissection. First, however, this section will determine the
extent to which Thailand’ s¢Tmmigration Act (1979) addresses the issue of child
trafficking. Secondly, it will move on to deter__mine the forms of protection and assistance
entitled to migrant children under Thailand’:s Immigration Act (1979). Thirdly, the extent
to which Thailand’s Immigration Act' (1979) addresses the rights of migrant children
during detention and deportation as oudined in the human rights framework of this
research will be addressed. Lastly, the legal punishment for those who violate articles
pertaining to trafficking in the Immigration A'Gti(-1979) will be assessed against that of the
Anti-Trafficking in Persons Act/(2008). 22

3.7.1 Thailand’s Immigration Act (197é) and Child. T rafficking

Thailand's Immigration Act (1979) prohibits any individual from the “trading of
children” under Section 12(8). Since Thailand’s Immigration Act (1979) came into force
over two decades beforeseither the Anti-Trafficking in Persons Act (2008) or even the
UN Anti<Trafficking Protacol (2000), the Englishitrandation (of the Immigration Act
(1979) from Thailand's Immigration Bureau does not precisely use the term “trafficking,”
nor does it provide a specific definition for trafficking®ut rather prohibits anything that is
“contrary to publicimorality” (Thal Immigration Bureau, Sectiorr 12 (8)): Nonetheless, it
can be argued that the trading of children for purposes that are contrary to public morality
also include trafficking, enslaving a child, forcing a child to work, and exploiting a child.
Thus, the Immigration Act (1979) is line with the Anti-Trafficking in Persons Act (2008)
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and the human rights framework of this research in terms of prohibiting any individual

from child trafficking.

3.7.2 The types of protection and @assistance entitled to Cambodian child

beggars under Thailand’s kmmigration/Act (1979)

Section 19 and 54 of Thailand’ s Immigration Act (1979) provides that individuals
who are under investigation.for illegal entry into Thalland, are waiting to be deported for
illegal entry into Thailand, or are suspected of being involved in “the trading of women
or children” stay aifany ‘appropriate-place” and come to repoert to a Thai official for
guestioning during a specifi¢ time and date; or be detained at * any place” (Section 19 and
54). Therefore, Thailand's Immigration ACt (1979) only provides that any individual
under investigation for illega entry into Thailgnd, or are waiting deportation for illegal
entry, or are suspected of being a victim of fféffi eking, be provided with an appropriate
place to stay during the meantime; other protez:ti oﬁ" and assistance rights besides that of
appropriate housing in the human'rights frameyvojk of this research do not pertain to
Cambodian child beggars under investigation or charged with illegal entry or being
suspected of being a victim of trafficking under the ImmigratiornA ¢t (1979).

Since al Cambodian child beggars are victims of trafficking by definition, they
should al_be screened ‘or“suspected of being~a victim of trafficking by immigration
authorities. As such, Thailand's Anti-Trafficking in Persons Act (2008) demand that any
individual "suspicious of being a trafficked person also stay at an “appropriate place” but
one that should not be a “detention cell .or, prison”™ (Section 29). While Thailand’'s
Immigreation Act (1979) statesthat children suspected of belng avictim of-trafficking stay
at any “appropriate place” or detained at “any place,” it is unclear whether these places
would aso include a detention cell. If all Cambodian child beggars are treated as

suspected victims of trafficking and not as illegal migrants during the implementation of
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the Immigration Act (1979), however, it should be the case that none them are placed in a
detention cell while awaiting screening in accordance with Thailand’' s Anti-Trafficking in
Persons Act (2008).

3.7.3 The rights of migrant children during detention under Thailand’s
Immigration Act (1979)-assessed. against those In the Anti-Trafficking in Persons
Act (2008) and the Human Rights Framework

The rights of migrant ehildren during detention from the human rights framework
of this research in Seetion .64 that are addressed in Thailand's Immigration Act (1979)

are the following:

e The right tosdue process of law and, the right to be protected against arbitrary
arrests or detentions and coIIectlve expulsons (ICRMW, Article 16 and 22;
CRC, Article 37(d)) et

Contrary to the human rights framework of this research, Section 22 of Thailand's
Immigration Act(1979) gives the Minister of Interior, who IS in eharge of the execution
of Thailand’s Imimigration Act (1979), power to arbitrarily expel.any “aien or group of
aliens,” such as Cambodian child beggars, simply if the Minister “considers it improper
to alow any alien or group of alien to enter into the Kingdom” (Section 12(10)). Any
“aien or group of aliens” who_are expelled from Thailand for this reason additionaly
does not have the right to appeal. Therefore, if.Cambodian child beggars are identified as
an illegal migrant rather than as a trafficked person, he or she can be arbitrarily expelled
out of -Thailand.without.being.granted the right of.due-process of law, and.Cannot appedl
tor the rights te protection and assistance he'or she is-entitled to by the'hai State as a

victim of trafficking and child in difficult circumstances.
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e The right of a child who is deprived of his or her liberty to be held for the
shortest appropriate period o t CRC, Article 37(b))

Section 29 of the Anti-Trafi \ct (2008) only allows individuals
suspected of being a trai -zi.;; ___ ons to be held . custody by officials for not more

than 24 hours but permission can be granted fo --v;--ugg:_l_-__ to be held for up to seven

©®

days. The Immigration Act(2979) can detain a H‘.‘t\: spected of being a victim
of trafficking for Ore /f{ Irs, b ‘n\\\\i\\‘?\\ ed to up to seven days if
't"'x

necessary (Section 20
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Table 3.6 The Policy Coherence between the Human Rights Framework, Thailand’s

Anti-Trafficking in Persons Act (2008

The Human

The Definition of
Child Trafficking

for Begging

3

A Child'sF htr
to be Prote ted“—
against

|

=4

e

P

. . - J
jtuatlons of

he Immigration Act (1979)*

83y

14V ENINE
AMRNTUINI

Persons Act
(2008)

Immigration
Act (1979)

! Common areas of assistance or non-assistance between the Anti-Trafficking in Persons Act (2008) and
the Immigration Act (1979) are shaded in gray; If included marked with aV, If not marked with a x
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Assistance and Pro on
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rlate S

X
N X
[Eficaton S arl 3 x
Trafficking Pre
D] ) A2/
Phvsical’  safen X
X
rticle8)
ot
e VIIWEINNT
¢

pl ed against arbitrary
arrests or detentions and
collective expulsions
(ICRMW, Article 16 and 22;
CRC, Article 37(d))




90

A child’s right to not be
separated from his or her
ents against his or her will,

| ‘# 1 l mpetent

‘#('4 d|C|aI

| dance vv
"'“ and oced

al'atl --—.\ [\
l" est int ests 0

7 1‘*&‘\}&_“

S T

A Child's Rights during Deténti 5 huimane “frea \ o
and Deportatior Je a .

milv.

deprived of his or her liberty
to be held for the shortest

ﬂgu E-If;j 1’_ approprlate%gd of time

QRININTAUNM TN



91

3.8 Conclusion: The policy coherence between Thailand’s Anti-Trafficking in
Persons Act (2008), Beggar Control Act (1941), Child Protection Act (2003), Labor
Protection Act (2008), Domestic Violence \dictim Protection Act (2007), and
Immigration Act (1979)

This chapter conveyed that Fhailand’ s Anti-Trafficking in Persons Act (2008) to a
large extent protects. @ambodian child beggars their rights as outlined in international
human rights conventiogns in.theary. This i$ seen by the fact that there is relatively strong
coherence between Thailand's Anti-Trafficking in Persons Act (2008) and the human
rights framework offthis research (See Séction 3.2). In addition to Thailand’'s Anti-
Trafficking in Persons Act (2008), however, other national legislations such as the
Beggar Control Acti(1941), Child Protection Act (2003), Labor Protection Act (2008),
and Domestic Violence Victim Protection Act (2067) provide varying levels of protection
and assistance to Cambodian chitel begoars even if they are not identified as victims of
trafficking as such, but as beggars, Street chi fdrér'm;‘ children in difficult circumstances,
child workers, or domestic violence victims (See ,'summary in Table 3.7). The level of
protection and assistance offered to Cambodiaﬁ child beggarsin Thailand under these
Acts naturally depend 6n the extent to Which they recognize forced child begging, either
within families or -etherwise. For example, the Child Proteciion Act (2003) recognizes
child trafficking foregging and thus offers the highest level 6f protection and assistance
to Cambodian child beggars in line with the Anti-Trafficking in Persons Act (2008). On
the other'hand, Thalland's Beggar Control Act(1941) only recognizesvoluntary begging,
and thus criminalizes the Act of begging and offers the lowest level of protection and
assistance to Cambodian child beggars in Thailand. While the Beggar Control' Act (1941)
contradicts 'they rights; entitfed, t0 Cambodian child 'beggars- autlined+in"the Anti-
Trafficking in Persons Act (2008), it still ensures Cambodian child beggars some level of
assistance from the Tha State however minimal. Nonetheless, if Cambodian child
beggars are identified as illegal migrants under the Immigration Act (1979) any form of
protection and assistance offered by the Thai State is completely negated. The fact that
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the objectives of the Beggar Control Act (1941) and the Immigration Act (1929) mostly
contradict those in Thailand's Anti-Treaffic in Persons Act (2008) undoubtedly holds
implications for the extent to wh ) ild beggars rights are protected in
Thailand (See Figure 3.2). Apart Control Act (1941) and the

ework of this research are

covered by the remaini ild beggars in Thailand,

which include the Protection Act (2008), and

Domestic Violence Viciti

Figure 3.2 The level
Persons Acts (20
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Y 2008)
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Beggar Control Act (1941)

Level of Policy Cohere
Anti-Trafficking in P n 5

|
_w'

ﬂuﬂ’mﬁl
’QW']MT]‘EEH%JW]’]V]EJ']QEJ

tim

m a Act (1979)




Table 3.7

Anti-Trafficking in Perso

Child Beggars in Thail%

93

The Policy Coherence be ' Human Rights Framework, Thailand’s
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CHAPTER IV

FINDINGSAND ANALYSIS: IMPLEMENTATION OF THE ANTI-
TRAFFICKING IN PERSONS ACT (2008)

4.1 Introduction

This chapter answers the first sub-research guestion of this thesis. It assesses
whether the lack ofpolicy.eoherence betweleen Thailand’s Anti-Trafficking in Persons Act
(2008) and other related Aegts calise confusion among Thai officials regarding which Act
should be implemented when dealing WitH Cambodian child beggars in Thailand.
Additionally, this«€hapter answers the sébor)_d sub-research question of this thesis
concerning whether the guidelines desigﬁed' for the implementation of the Anti-
Trafficking in Persons At (2008) have been précical

«

Figure 4.1 conveys the formal. process Torig;ambodian child beggars taken under
Thai custody. As recalled from the literature_r:e\(iéw in Section 2.3, officias from the
Ministry of Social Development and Humér'-lf"'Se-chr'ity (MSDHS) or local police in
Bangkok round.up Cambodian child beggars and take them Jd0-€either the Nonthaburi
Home for the Desiitute shelter (Baan Raitipung) in Nonthaburi Province, the local police
station, or the Immigration Detention Center (IDC) in Bangkok so that the staff at either
Baan Raitipung, the local police station, or the IDC can carry out preliminary screening.
All of the-childrensthat are identified as,vietims of trafficking-are-then sent to Baan
Kredtrakarn or .Baan Phumvet shelters in Nanthaburi Province. Child beggars who are
not identified as victims of trafficking and whose initial screening was done at Baan
Raitipung~arestabeled «as, vulnerable migrantsiand remain jthere iforfurther sscreening.
However, beggars net identified aswvictims of trafficking and whose initiél screening was
done at the police station are arrested as illegal migrants and taken to the Immigration
Detention Center (IDC) in Bangkok to await deportation. These beggars, including
children, are deported back to Cambodia in less than a week via the Aranyaprathet-Poipet
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border crossing (Y apiloon Sohnglin, Personal Communication,  September 30, 2010;
Friends International, 2006, p. 22).

Figure 4.1 The Formal Process for Cambodianschild beggars taken under Thai

custody

Baan Phumvet
! Victims of _l
| Trafficking * Baan E&Sﬂ%@ﬁ
. - —. .
it I Srulnerable _| Baan
4| Baan Raitipung |——| Migrant i Raitipung
o Lo
Preliminary. Further
}
) ) T T T Scregiing, & \ H Screening
Police Officials Roundupl™ Camibodian | -l }_’OI‘CC
' child beggars : o Station
MSDHS Officials Sy
" Immigration T 1
Detention Center ; Mlesal J Deported
Migrant

As mentioned in the literature review ihjSéCt'i‘on 2.3, Thai authorities are currently
dividing Cambadian child beggars into three categories: victims.of. trafficking, vulnerable
migrants®, and illedal migrants. There are three main government.institutions® around the
vicinity of Bangkok that conduct preliminary screening to identify whether Cambodian
child beggars are victims of trafficking, namely: Baan Raitipung in Nonthaburi Province,
the local .poliee station,and-the kmmigration.Detention, Center«(IDC) in Bangkok. It
should be notedithat the shelter homes for trafficked persons, such as Baan Kredtrakarn
and Baan Phumvet, are not in charge of carrying out preliminary screening. Figure 4.2
depicts:thewariqus governmentsministries anc/or-departments:that,;manage Cambodian
child beggar "in each! category. (victims of trafficking,  vulnerable migrants, illegal

Y A ‘vulnerable migrant’ is defined as any Cambodian child beggar who has entered Baan Raitipung for the
first time with their mother (Y apiloon Sohnglin, Personal Communication,  September 30, 2010).

% A government ingtitution is defined in this research as any government organization; it is particularly used
in this chapter to refer to the government shelter homes, the IDC, and the local police station.
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migrants). It should be noted that thisfigure is a simplified model for the actual situation.
For example, sometimes Cambodian child beggars identified as vulnerable migrants are

not only received at Baan Raitipung, but al so Kredtrakarn and Baan Phumvet. At
the same time, each Thai \\q\ﬁ\ : bodian child beggars into their
custody may use other leg ameworks n depicted in this figure. For

in charge of screening for
g in Persons Act (2008) or
institution’s respective
e Immigration Act (1979)

the Child Protection
Acts, namely the

respectively. Still, this figure depi ets ;a_ - gars mainly received and
legal framework mainlys used by each respective »- . The fact that some
ingtitutions are answes' to '

‘{ eworks at the same time

naturally holds implications for the"'éir# Cambodian child beggars rights in
Thailand; this will be explored n'%}$y1. thin t
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Figure 4.2 The legal framework and government ministry or department that each

Thai government institution performsunder per category of child beggar °
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* The legal frameworks indicated in this figure for Baan Kredtrakarn, Baan Phumvet, and Baan Raitipung
are specifically derived from the information handouts provided by each shelter home to the researcher
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This chapter will first begin by discu:sﬂ*ﬁg-Why certain Acts such as the Labor
Protection Act (2008) is not being implemented with Cambodlan ¢hild beggars and why

Vulnerable Bureau of Social Baan Raitipung Beggar Control
Migrant Welfare Services UF Act (1941)
the Department
Social Deveiopment a
Welfare (DSDW) at the ,.-e
I\ﬁfw—ofSoaal 3
Develo ntand
.—@7? |
Illegal Migrant 4 J - Local Polic‘e Immigration
Station Act (1979)
- Immigration
Detention
Center

other Acts largely. _éoherent with the Anti-Trafficki ngin Persons Act (2008), such as the
Domestic Violence Victim Protection Act (2007) and the Child Protection Act (2003),

are not being fully iFﬁpI emented to protect all Cambodian child beggars in Thailand. This
chapter will additionally discuss how the lack”of policy coherence between the Anti-
Trafficking in Persons Act.(2008), and other Acts, hamely the Beggar Control Act (1941)
and the Immigration Act (1979), affect the implementation of the Anti-Trafficking in

Persons/Act (2008) in practice. Lastly, this chapter.will.discuss how Thai officials screen

far victims of ftrafficking aneng €ambaedian child beggars in Thailand, and'whether these

guidelines for screening victims of trafficking have been practical.
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4.2 The Operationalization of Thai Policies that Pertain to Cambodian Child
Beggarsin Thailand

4.2.1 TheLabor Protection Act (2008)

Despite the fact that chilabeggi ngris considered to be aform of child labor under
ILO convention (See Section 2:2. for definition), it can be seen from Figure 4.2 that
Thailand's Labor Protection Act (2008) iIs not actualy used by Tha authorities when
dealing with Cambodian child beggars in practice not only because it is an informal type
of work, but because ii'Is also a type of Wor'-li in the informal sector. Tattiya Rihiwong,
the Assistant Direetor of the Foundation for Child Development (FCD), explains that
“[athough child beggars are child Workers]—!the Ministry of Labor in Thailand does not
officially consider child begging as a.form 61‘1 child labor [...] and thus do not think of
this group of children"when creating the national plan for law]” (Tattiya Rihiwong,
Personal Communi cation, September 9, 2010)._:_'_-I';1e_1f_act that Cambodian child beggars are
not protected under Thailand’s Labor ProtectiOﬁfAéf (2008) is not surprising considering
that other Thai laws such s the Beggar Control Act (1941) criminalizes begging as an
informal type of work.

4.2.2 The Domestic Violence Victim Protection Act (2007)

Overall; there is alow awareness of the Domestic ViolenceVietim Protection Act
(2007) and its relevance to'Cambodian child beggars'inFhailand among government and
NGO stakeholders. When asked whét laws pertained.to child trafficking, for begging,
stakeholders cammonly- did not refer to the Domestic Violence Victim.Protection Act
(2007)."This is'unlike with the Anti=Trafficking in Persons Act(2008), Child"Protection
Act (2003), Beggar Control Act (1941), and Immigration Act (1979), where most
stakeholders interviewed would directly refer to the Acts without having to be questioned
further. In fact, the only stakeholder interviewed who referred specificaly to the
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Domestic Violence Victim Protection Act (2007) and its relevance to Cambodian child
beggars in Thailand was Tattiya Rihiwong, the Assistant Director of the FCD. She noted,
however, that “this Act [the Domestic V/iolencge Victim Protection Act (2007)] has yet to
be implemented [...as] currently the process fordmplementation is still not clear and is
still in planning since the Actisfairly new” (TaitliyaRihiwong Personal Communication,
September 9, 2010).

Nonethel ess;the |agk of /association of the Domestic Violence Victim Protection
Act (2007) with chil@trafficking for begging may arguably be caused by Thai officials
overlooking the role of parents in forced child begging. This can be seen by the fact that
some Thai officials'hold/a narrow Working:def_inition of ‘domestic violence' that only
includes the physical j@buse of a child by,’a-.family member. Actualy, however, the
definition of ‘domestic violenee' also covers fhe forcing of a child into something that he
or she may not want to@ do by a family memt:;er,:wch as begging (See Chapter 3). For
instance, Yapiloon Sohnglin,. & social WOI:Ilf-éI‘, Jat Baan Raitipung, stated that no
Cambodian child beggar who has-eniered into {hls shelter home has been found to be
“beaten” by their parents as of yet, but “this doesn’t mean that they [the Cambodian child
beggars] are not protected under the Domestic Violence Victim Protection Act (2007),
they are. [...] nobody is alowed to beat a child whether it is their parents or a Thai
officia [...] we just haven't found a case [where a Cambodian child beggar has been
subject to domestic violence yet]” (Personal Communication, September 30, 2010). The
tendency to associate ‘domestic violence' with the ‘beating’ of a child by a family
member oversimplifies the legal meaning of this term and thus/raises.concerns over the
extent that'this Act is being fully implemented to protect the rights of Cambodian child
beggars.in.Thailand,
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4.2.3 The Anti-Trafficking in Persons Act (2008) and the Beggar Control Act
(1941)

The research showed that the policy /Tha efficials choose to implement when
dealing with Cambodian.child beggers is often.ihe one they perform under. As seen in
Figure 4.2, Baan Kredirakarn and Baan Phumvet mai nly perform duties under the Anti-
Trafficking in Persons Aet™ (2008).  Therefore, Ladda Benjatachah and Suchada
Kudwattana, the director of Baan Kredirakarn and socid worker at Baan Phumvet
respectively, consider all .Cambodian child beggars to be trafficked by definition
(Suchada Kudwattanay™ Personal Comrhdhication, September 24, 2010; Ladda
Benjatachah, Personal Cemmunication, Octbbe_r 1, 2010). This is expressed by Ladda
Benjatachah in the following: ) .

“[all] child beggars are autematically wictims of trafficking because they are
children [...] somebady is expioiting them, they don’t beg and keep the money for
themselves [...] even in cases where thelr parents bring them to beg. [In this case)]
they would be considered thevictim of thelr parents and still avictim of trafficking.
[The parents would not-be-considered the trafficker of their child] if they do not
bring their ehild to beg with them. But if one day the mother-brings her child to beg
with her and seeks to benefit from her own child, the motherwould be the trafficker
of her own child” (Ladda Benjatachah, Personal Communication, October 1, 2010).

Suchada Kudwattana similarly states, “the first group of child-beggars who are brought to
beg by his or her family is.being exploited by hisor her family; the second group of child
beggars who are rented ‘or sold to someone else by permission of his or her parents or
family member is ‘being exploited by "a “trafficker’”" (Suchada Kudwattana, Personal
Communication, September 24, 2010). Therefore, if these shelter homes were regularly
in charge of sergening for victims of trafficking, all Cambodian-child beggars-would be
identified as victims of trafficking and thus be protected under Thalland’s Anti-
Trafficking in Persons Act (2008).
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It isimportant to note, however, that anong the three shelter homes that deal with
Cambodian child beggars within the vicinity of Bangkok, Baan Raitipung is the only one
that is regularly in charge of screening Cambodian child beggars for victims of
trafficking (See Figure 4.2). The fact that Baan Raitipung mainly performs duties under
the Beggar Control Act (1941) (see Figure 4.2y naiwrally holds some implications for the
protection of Cambodian‘ehild beggars rights in Thailand. Since the Beggar Control Act
(1941) recognizes voluntary begging (see Chapter 3), Y apiloon Sohnglin, a socia worker
at Baan Raitipung,.does net consider al Cambodian child beggars to be trafficked
victims, but categorizes some:as voluntary child beggars. This is conveyed in the

following statement:

“if thereis a casgwhere [...] theadultis the mother of the child, [the child will not
be identified as'a vigtim of trafficking] and we might just send them directly to the
IDC [...] those who are found to have come into the shelter as their second time
will be sent autematically to the IDC [...] because we will consider that they
voluntarily migrated to Thatland [...] the.third time [the child beggar and the
parent] is found to have entered the shelter we will create a blacklist to the IDC [...]
to not allow [the child and parent] to enter the country illegaly” (Yapiloon
Sohnglin, Personal Communieation; September 30, 2010).

Nonethelessqit-is-noi-always-ihe ease-thai-Fha-oeificials Carry an understanding of
the child begging situation according to the Act in which they perform under. For
example, despite the fact that Suwaree Jaihan is a human trafficking expert under the
Bureau of Anti-Trafficking in Women and Children (BATWC), her understanding of the
begging situation is more in linewith the Beggar Control Act (1941)than with the Anti-
Trafficking 'in“Persons Act (2008)-Similar “to the soeia worker a Baan Raitipung,
Suwaree Jathan distinguishes between a trafficked child beggar and a veluntary child
begger by stating that Cambedian children who beg with their parents are. not victims of
trafficking because they “arenot being exploited, are not being forced tobeg and do not
suffer physical abuse when they do not earn enough money” (Suwaree Jaihan, Personal
Communication, October 4, 2010). Of course, this understanding of child trafficking for
begging is contrary to the definition provided in the Anti-Trafficking in Persons Act
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(2008), which would still consider any child beggar to be under exploitation even if her
or she isfound begging with his or her parents. The fact that Suwaree Jaihan’s perception
of the child begging situation diverges from the shelter homes working directly under the
BATWC's jurisdiction — Baan Kredtrakarn and Baan Phumvet — simply comes to show
that there is some confusion among Thai officials emwhich Act should be operationalized
when dealing with Cambedian child beggars in Thailand, especialy since the Beggar
Control Act (1941) isnot an Aet that the BATWC isin charge of following in Figure 4.2.

4.2.4 The Child Pgoteetion Act (2003_) and the Immigration Act (1979)

Since there I1s no set of clear guidtlalines for the implementation of the Child
Protection Act (2003), offi€ial s use the gui déli_n% for the Anti-Trafficking in Persons Act
(2008) when dealing with Cambodian child beggars identified as victims of trafficking.
Concerns are automatically raised, however, over whether the Child Protection Act
(2003) is also being implemented when Cambodian child beggars are identified as
‘vulnerable migrants and ‘illegal migrantsiAs ‘mentioned in Chapter 3, the Child
Protection Act (2003) ensures Cambodian chizld’:b_’e‘ggars in. Thailand various forms of
protection and assiSiance-even-ii-they-are-not-ideniified-as viciims of trafficking as such,
but as street children or children in difficult circumstances. Nonetheless, this research
found that while Tha officials often talk of the importance of adhering to the child's
rights principles in the Child Protection Act, (2003), it is usualy the case that Thai
officials will chooseta implement the Act that they perform underjin Figure 4.2 over the
Child Protection'Act«(2003) when dealing with-Cambodian child'beggars not identified as
victims of trafficking. The lack of guidelines for the.Child Protection Aet (2003) aso
causes Tha officials in charge of screening'victims of trafficking at' Baan, Raitipung, the
lacal palice station, and the IDCto carry their‘'own interpretations of ‘child’ s'rights, and
thus prevents the Child Protection Act (2003) from being fully implemented to protect all
Cambodian child beggarsin Thailand.
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Yapiloon Sohnglin, a social worker in charge of screening Cambodian child
beggars for victims of trafficking at Baan Raitipung, implies that “the best interests of the
child” (Article 22 of the Child Protection Act (2003)) only takes precedence when a
Cambodian child beggar isidentified as a victum of trafficking in the following:

“If a Cambodian child beggar is identified as a victim of trafficking, meaning he
or she did neiseome to.peg with his or her parents, we will take them to Baan
Phumvet, for example where the environment is better than here [Baan
Raitipung] because hereat Baan Raitipung there are adults, children, the mentally
ill [staying at one plage whereas Baan Phumvet 1S a place especially for children]
in this case the Mest/interests of the child comes first [...] we take into
consideration the rights that the child begoar is entitled to (Yapiloon Sohnglin,
Persona Communigati on, September.30, 2010) [ltalics added for emphasis].

Thus, it can be gathered that Cambodian chiid_ beggars identified as ‘ vulnerable migrants
continue to fall under the protection of the Beggar Control Act (1941) and are neither
categorized as children in difficult circumstances nor street children who are equally
entitled to welfare assistance by/the Thai State under'the Child Protection Act (2003).

However, ‘it is arguably not only the Iack o; policy cohefence between the Child
Protection Act (2003) and other Acts; in particular the Beggar Centrol Act (1941) and the
Immigration Act (£979), that prevent the Child Protection Act (2003) from being fully
implemented to pretect all Cambodian child beggarsin Thailand, as the fact that there are
four different ministries.in Thailand working to implement the Child Protection Act
(2003) prevents there from being guidelinesTinalized for its implementation (See Figure
4.2). This is,pointed out by Oratai 'Junsuwanaruk, the Program Manager of Peuan Peuan
Aryanaprathet, who states, “[Although] the Child Pretection Act should berenough [to
protect the righis of Cambodian;child beggarsin Thailand] nobedy knows how to use it
[the Tact that there are] all these other [aws make people even more confused [on which
law should be applied when dealing with migrant children in Thailand]” (Orata
Junsuwanaruk, Personal Communication, September 27, 2010). The lack of policy
coherence between the Child Protection Act (2003) and other Acts, in particular the
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Beggar Control Act (1941) and the Immigration Act (1979), and the lack of guidelines
for the implementation of the Child Protection Act (2003) thus cause Thai officials to
carry their own interpretations of child’s rights. This prevents the Child Protection Act
(2003) from being fully implemented.

Firstly, because Tha officials in charge of screening for victims of trafficking
work either with Baan Raltipung,which is under the jurisdiction of the Bureau of Social
Welfare Services and follows the Beggar Control Act (1941), or the local police station
or IDC which perierms duties under the Immigration Bureau and follows the
Immigration Act (1979), the Anti-Trafficking in Persons Act (2008) and the Child
Protection Act (2003) aremnatural ly disregarded i_n favor of the Beggar Control Act (1941)
or Immigration Act (2979) during the screeni;\g process (see Figure 4.1 and 4.2). For
example, Sathorn Winprakhon, a social worker. from the Foundation for Women (FFW)
in charge of screening for vietims of trafficking atrthe IDC, refersto a child’ s right to not
be separated from his or her parents against ll']lS or her will to justify implementing the
Immigration Act (1941) over the Anti-Traffi(:.Kingf'-in Persons Act (2008) (see Section
1.6.1). She expresses this in-thefollowing statement: “It.is a matter of human rights — do
you redly think we should separate children from their parents?’. (Sathorn Winprakhon,
Personal Communication, September 22, 2010). Another immigration officer refers to a
child’ sright to be held for the shortest period of timewhen he or she is deprived of hisor
her liberty to justify implementing the Immigration Act (1979) over the Anti-Trafficking
in Persons Act (2008) in‘stating that their intention is just to “get the children back home
as soon as possible; 1f the.childrenare sent to.a shelter home, they would not be able to
stay there because they had once experienced a community of family and friends, having
money, and freedom” (Anonymous, Persona Communication, September 28, 2010). Of
course, thisiis a'rather loose interpretation of 'the child's rightsiprinciples laid out in the
Child Protection Act (2003), as it does not take into account other rights Cambodian child
beggars are entitled to such as a child’s right to be free from criminalization for illegal
entry into Thailand (see Section 3.4.3).
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Secondly, the lack of policy coherence between the Child Protection Act (2003)
and other Acts, in particular the Beggar Control Act (1941) and the Immigration Act
(1979), adong with the lack of clear guidelines for the implementation of the Child
Protection Act (2003) causes Thal officials in.charge of screening Cambodian child
beggars for victims of traffieking to conflici” Over Whether their primary duty is to
apprehend and detain*Cambodian child beggars forvillegal entry into Thailand in
accordance with the‘lmmigraiion.Act (1979) or to protect a Cambodian child beggars
“rights.” This confliciis expressed by onelimmigration officer, who states:

“we have to stay in the middle, we cannot be too strict on'immigration laws because
people will accuse us of not protecting child’s rights, but we cannot be too lenient
on immigration lawsor elsepeoplewill accuse us of not controlling the border
[...] so we do half:half = sometimes we da not arrest [the Cambodian child beggars]
and sometimes’ we' do, and then relesse them” (Anonymous, Persona
Communication, September 28, 2010).,

This response indicates that initial' decisions bg; the police influence whether Cambodian
child beggars are even taken.under Thal cuiodi/ and enter into the forma process
depicted in Figure 4.2. This is aso conveyedit_@f.qugh the response of a local police
officer at Puthorn Klongleuk Pblice Station in'S-ral:aeo Province who, when asked about
how the Anti-Traificking in Persons Act (2008) protects Cambadian child beggars in
Thailand, stated the-following:

“If you want to'knew about policies [the /Anti-Trafficking in Persons Act (2008)]
go ask Prime Minister Abhisit! The duty-of the police istoensurethat the country is
peaceful [.+.] Cambadian child beggars are a nuisance to the peage and safety of the
nation [Immigration Act, 1979, Section 12] as they are often caught stealing from
and being a nuisance to tourists in Thailand. However, because of ,child’s rights,
nething much,can-be.done-to ithe child beggars., Therefore; the pelicescannot do
much to/the children but simply release them after arrest™ (Ananymous; Personal
Communication, September 28, 2010).
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Clearly, this response indicates that knowledge of the Anti-Trafficking in Persons
Act (2008) has not ‘trickled down’ to more local officials, preventing the Anti-
Trafficking in Persons Act (2008). from being fully implemented to protect Cambodian
child beggars’ rights in Thailand. Additionaly, these responses convey that the duty of
immigration officers and local police officials40_enstre national security greatly affects
whether the Anti-Traffieking in Persons Act (2008) is followed. Lastly, the lack of
guidelines for the implementation.ef the Child Protection Act (2003) causes Thai officias
to carry their own inierpretaiions of “child’ s rights” and prevent the Child Protection Act
(2003) from being fully‘implémented to-protect all Cambodian child beggars in Thailand.
This thus comes to show thai thereis a general confusion among Thai officials on which
Act should be operaiionalized when dealing with Cambodian ehild beggars in Thailand.

4.3 The practicality of the guidelineé‘@eﬁgned for theimplementation of the
Anti-Trafficking in Persons Act (2008) : -_, |

The IDC and Baan Raitipung generaHTu:éjé the preliminary interview form* to
screen Cambodian child beggars fof victims of trafficking (See Figure 4.3). Apart from
consisting of afew questions on the background of the Cambodian.child beggar, it can be
seen from Figure 4.3 that the interview form used to screen Cambodian child beggars for
victims of trafficking smply repeais word-for-word the three criteria that would
constitute trafficking as outlined in the Anti-Trafficking in Persons Act (2008), which are
the following:

* This preliminary interview form was provided by an immigration officer to the researcher; in addition to
the respective ministerial rules and regulations, this preliminary interview formis used by officials to
identify whether a Cambodian child beggar isavictim of trafficking.
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1) the procuring, buying, selling, bringing from or sending to, confining, or
receiving any person
2) by means of the threat or use of force, abduction, fraud, deception, abuse of
power, or of the giving money or benefitsio achieve the consent of a person
having control over another person in«allowing the offender to exploit the
person under-his control
3) for the purpose of - presitution, production or distribution of pornographic
materialspother forms of sexual exploitation, Slavery, causing another person
to be a beggar, forced Iabour or service, coerced remova of organs for the
purpose of tgade, or any other similar practices resulting in forced extortion
(Anti-Trafficking in PersonsAct;2008, Section 6).
The fact that the interview form used for scréer_li ng Cambodian child beggars for victims
of trafficking simply éplicates the definition of trafficking in the Anti-Trafficking in
Persons Act (2008) raises gonceris over how- bréctl cal these guidelines for implementing
the Anti-Trafficking in Persons-Act (2008) actual Iijr"'are, especialy when there is already
confusion among Thai officias concerning Whi.ch'A!cts should take priority when dealing
with Cambodian _¢hild beggars in Thailand. Therefore, this lack of policy coherence
between the Anti=Trafficking in Persons Act (2008) with other Acts, in particular the
Beggar Control Act (1941) and the Immigration Act (1979),"in addition to impractical
guidelines for the implementation of the Anti-Trafficking in“Persons Act (2008) only
supports a subjective’screening process. This'can be seen in a statement by Yapiloon
Sohnglin,“a sacial worker in charge of screening for-victims of trafficking at Baan
Raitipung,swho argues that she screens for victims of trafficking by smply “observing”

the Cambodian child beggars' behavior:
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“[I screen Cambodian child beggars for victims of trafficking by] observing their
behavior to see if they [the child and the adult accompanying the child] are
biologically related [...] if achild.is disabled or the child is a newborn we make
initial  presumptions that they may beavictim of trafficking [...] but if thereisa
case where they [the child and the accompanying adult] has a normal
behavior or we lock from their behavior thaithe adult is the mother of the child
[the child will not beidentified as a victim eirtrafficking] and we might just
send them directly tothe IDC” (Y apiloon Sohnglin, Persona Communication,
September 30, 2010).

It is worth-neting that the interview form used for sereening Cambodian child
beggars does not notethe difference between adult and child trafficking. As mentioned in
Chapter 3, a child canJbe ideniified as a victim of trafficking simply if he or she was
received for the purposeOf exploitation. As su_ch, the second criteria that is needed to
identify somebody as a victim of trafficking, o} the ‘means’, do not have to be involved
for a child to be considered avictim of trafficking. The fact that the interview form used
for screening Cambodian child beggars for vicii rﬁs of trafficking does not refer to these
definitional differences naturally holds impl}ééii,qns for the protection of Cambodian
child beggars' rights in Thailand:TFhe con%qﬁenééé of this are clear from an interview
with Sathorn Winprakhon, a-social: worker from the Foundation for Women (FFW) in
charge of screening for victims of trafficking at the IDC, who states that Cambodian
children who beg with their parents are not victims of trafficking because they have not
been “ deceived’:

When | interview,the children [the Cambodian child beggars|, they say that they

come with their methersif. . 4 ang: l=can’t: [identify. them, to-be] a-case of trafficking

because they claim that they: came with their mother! [..] Because it’s not wrong for

child beggarsto work and get'money and give the'money to their mothers or their
family, right? Because they didn't get deceived here[..] the point is that | have to

know that the accompanying adult isn’t their. mother to be able to determine whether
It"s a case of trafficking or not [-..] but'l'm not able to determine wiiether they are
really the mother or childl.l have to know is the acompanying adult'the mather, the
relative of the child? If | know it'snot [...] then | can ask ok how did you come here?
How did the adult deceive you to coming here? [...] so I'll be able to say ok this
person got deceived so that’s a case of trafficking [..] | have to know the relationship
of the child to the parent first (Sathorn Winprakhon, Personal Communication,
September 22, 2010) (Italics added for emphasis).
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Figure 4.3 Example Preliminary Interview Form for the Screening of Victims
of Trafficking in Thailand

Interview location...........
Day......... Month......... Year.........
Thisinterview form isto show that today at ... ... .. 0’ _clock, the following officias:
L0000 [ OOO
................................................................................................................................ have
gotten together to interview this individual to determine whether he or sneisavictims of trafficking by
gathering the following information;
1. Information about the | ater viewee 'I‘
First name —Jlastnamei(’) MiSS () IMIs. () VT, .. i e i e e e et et e e e e
(If the first name- |ast name of the individual cannot be determined, can describe his or her
appearance, anysflaws in hisor her appéarance, or any unique features
N e A o . o L T T T )
Birthdate’™...... .. .. 0. =as. . L]+ S NatiONElItY.......vveeeeieeeii e,
First name — lastname of father ......o0 ol ..... Firstname-last name of mother. ...................
Address..... J. . . W . A8idaa8 o R T
Identification Card NUMDEF .« .sh desss v s it wxi. . Passport NUMbEr ...
Other personal documentation. .. ... ............. AR RN () None

Route used to enter andi@xit Thailanels o i it ..l il
Meansof Travel () by foot ——— —
() by veigleycar () bus()other i ...,

First name and last name of 'person who helped to facilitatethetravel .............coooiiiiiiii .
2. Wassubject to one of thefoltowing: it '_

() procured 7 (') bought e AR

() vended () brought from () sentto

() detaineas _____ ——-confined. (O harbored.

() received
3. Wassubjected to number two by one of the following means:

() threat () force (') abduction

() fraud (/) deception () abuse.of power

() the giving money or benefits to achieve the consent of a person having control over another person
in alowing the offender to exploit the person under his control
4. “Was&ubjectéed to nimber two and three for,the pur pose of oheofithefoll owing:

() prostitution (*) production'or distribution of pornographic
materias
(") other forms of sexual exploitation () davery
() causing another person to be a béggar () forceddahor or service
(%) coereed removal“of argansfonthe purpose’ () any:otherisimilarpracti cesresultingrin forced
extortion

of trade

5. Behavioral observations

Concluding opinion:
() Not avictim of trafficking
() Vulnerable migrant should provide temporary protection or undergo another screening
() Victim of trafficking
6.  Suggestions on how to assist the individual
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4.4 Conclusion

In response to the first sub-research guestion of this thesis, this chapter proved
that the lack of policy coherence between the Anti=T rafficking in Persons Act (2008) and
other Acts, namely the Beggar Control Act (1941).and the Immigration Act (1979) cause
confusion among Tharefficials regarding which~Aect should be implemented when
dealing with Cambodian childbeggars in Thailand. Firstly, Thai officials in charge of
screening Cambodian™ childebegoars for' victims of trafficking at the IDC and Baan
Raitipung generally disfegard the Anti-Trafficking in Persons Act (2008) for the Act that
they perform under indFigure 4.2, Thus, there is clearly a level of administrative
fragmentation. Secondly, the lack of ~guidelines for the implementation of certain Acts
that is largely coherentwiththe Anti-Traffieki nbj in Persons Act (2008), such as the Child
Protection Act (2008), calise Thai officias to carry their own interpretations of child's
rights and prevents the Child ﬁot&tion Aét-';(2603) from being fully implemented to
protect all Cambodian child beggarsin Thailand.

- !j 4

In response to the second sub-research ,duéstion of this thesis, this chapter proved
that the guiddinesfor the implementation of the Anti-Trafficking in Persons Act (2008)
areimpractica in th:at the interview form used for screening Cambodian child beggars for
victims of trafficking simply replicate the definition of trafficking found in the Anti-
Trafficking in Persons Act (2008). This naturally holds implications for the protection of
Cambodian.child beggars rights in Thailand Since Thai officials are already confused as
to which pelicy_.should be prioritized when dealing with Cambaodian child beggars in
Thailand. Additionally, the interview form used for screening Cambodian child beggars
does not distinguish between adult. and child trafficking. AAs.such, these impractical
guidelines for the implementation of the Anti-Trafficking in Persons Act (2008) prevents
the Anti-Trafficking in Persons Act (2008) from being fully implemented to protect the
rights of all Cambodian child beggarsin Thailand.



CHAPTER V

FINDINGS AND ANALYSIS: RIGHTS-BASED APPROACH AND NEEDS-
BASED ARPROACH

5.1 Introduction

This chapter will.answer the third sub-research question of this thesis concerning
whether Thai officials attitudes towards Cambodian child beggars in Thailand have
determined whether the“rights-based app_(_oach’ or the ‘needs-based approach’ is
followed in practice J/As can be recalled fr:o:m the literaiure review of this thesis, the
primary difference between the ‘rights—bas;d approach’ and the ‘ needs-based approach’
is that the former focuses on the attaining'!,of rights from the State and the structura
causes of problems, while the latter focusés ‘on the meeting of basic needs and the
immediate causes of problems (See Section 2.3:1). The specific rights framework that is
used in this chapter is the'one ouitlined in Section 1.6.1 and the specific needs framework
used in this chapter is the one outlined in Secti 6n 1.6.4.

As can besrecalted-from-Chapter-3;-the-Anti=fraifickiig in Persons Act (2008)
and Child Protection Act (2003) heavily follows a rights-based approach in that the
majority of rights from the human rights framework of this research are addressed in both
of these palicies; the rights laid out in these two Thai legislations are rights that the Thai
State ensures to al ‘Cambodian child beggars.-On the other hand, the'Beggar Control Act
(1941) and the Immigration Act (1941) least follow the rights-based approach as they
generally disregard most of the rights in the human sights framework ofsthis research.
Since the Child! Rretection Act+(2003) is'not actualy being fully implemented with
Cambodian child beggarsin Thailland (see Chapter 4), this chapter will focus mainly on
the perspectives of Thai officials and Cambodian child beggars on the Anti-Trafficking in
Persons Act (2008), the Beggar Control Act (1941), and the Immigration Act (1979).
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This chapter will first discuss the benefits and drawbacks of following the rights-
based approach and the needs-based approach according to Thai officials. Overal, it was
found that the majority of Thal officials carry the epinion that Cambodian child beggars
prefer Thai officials to follow a needs-based @pproach over a rights-based approach —
meaning that, Cambodian child beggars prefer to be deported and just have Thai officials
address the immediate causes of their problems, rather than stay at the government shelter
homes for trafficked persons,such as Baan Kredtrakarn and Baan Phumvet, and have
Thai officials address the'struetural causesof their problems. Although these benefits and
drawbacks of the‘rightssbased @pproach.and the needs-based approach were partly
explored in Chapter 4by conveying how Tﬁgi 'officials in charge of screening Cambodian
child beggars for victims of trafficking at B%an Raitipung and the IDC generally opt for a
needs-based approach mainly on grounds that the child should not be separated from his
or her parents (See Section 4.2.4), these benefits and drawbacks of the rights-based
approach and the needs-based approach Wi I be further explored in this chapter by
exploring the opinions of othet Thai:officials at further stages of the process. Thereafter,
this chapter will assess whether Cambodian cl?ill—’qugggars actually prefer Thai officialsto
follow a rights-based approa:ch;(-)r a'needs-baséd'ab_br(;ach by analyzing the circumstance
of Cambodian clilld-beggars-in-Bangkek-and-Aryanapraihet in the three following
situations: 1) living.on the streets 2) living at the shelter homes and 3) detained at the
IDC.
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5.2 The benefits and drawbacks of following the rights-based approach and
the needs-based approach according to Thai officials

As can be recalled from Chapter 4, Ladda Benjatachah and Suchada Kudwattana,
the director and social.worker al Baan Kredirakarin-and Baan Phumvet respectively,
strictly follow the Anii=Traffickingn Persons Act (2008) when dealing with Cambodian
child beggars in that beth cairy the opinian that all Cambodian child beggars are victims
of trafficking by definition,even when they are found begging with their parents. In
interviews with Ladda Benjatachah and Suchada Kudwattana, both agree that following
the Anti-Traffickingdn Persons Act (2008); or the rights-based approach, carries longer
term benefits than simply follewing the needs-based approach in that the Cambodian
child beggar is lesslikely to be retraffickéd*_into begoing or other occupations. This is
because the Anti-Traffigking in Persons Act (ébdé) aims to address the structural causes
of the child trafficking for begging problem by ensuring that the trafficker is prosecuted
and that the Cambodian child beggar is protec;tejd)r and safely reintegrated into his or her
community. Yet still, both agreed that Cambggian child beggars staying at Baan
Kredtrakarn and Baan Phumvet prefer Thal offiéialé to follow the needs-based approach
over the rights-hased approach So that they ¢an be quickly returned to their parents and
families (Ladda Benjatachah, Personal Communication, Oetober 1, 2010; Suchada
Kudwattana, Persona Communication, September 24, 2010):-kadda Benjatachah points
to the benefits and drawbacks of following therights-based approach and the needs-based
approach in the follewing quotation:

“Really, when the children [Cambodian child-beggars] come, nobedy wants to
stay at' Baan-Kredirakarn-[...] they want'to Know when they wili, be'able to go
home, ‘and like | said,iif we were the Immigratien Detention Center: (I DC), we can
just deport them [...] but we [Baan Kredtrakarn] have a lot of procedures to
undergo so that the childis  not re-trafficked [...] but if you ask what their needs
are? They want to go home! They  miss their parents [...] nobody wants to be
here’ (Ladda Benjatachah, Personal  Communication, October 1, 2010).



116

This quotation is particularly interesting in that the IDC is acknowledged by Thai
officials to follow a needs-based approach when dealing with Cambodian child beggars
in Thailand.

Y apiloon Sohnglin,-a-social worker ai-Baan-Raitipung, similarly implies how
Cambodian child beggars preferto be identified as “ilfegal migrants' so that they can
most quickly receive iheir imamediate desires for such things as liberty, play, and family
(below, | argue these“desires’” are “needs’) over being identified as ‘vulnerable
migrants’ or ‘victims oftrafficking,’. where their right to further screening and greater

protection and assi stance may e attained, in.ihe following staiement:

“[Cambodian ¢hild beggers at Baan Raitipung] want to go home [they] want to
receive freedom ...} want to have an areato play more  than what is provided
here[...] but  af'thisshelter home, the children only ™ get to play in a designated
area of space because this is a closed shelter home, they are not allowed
outside[...] soredly ‘children want to be' " with their family [...] want to stay
home where it issafe [...] “Where he or she can go anywhere he or she wants | ...]
can play and run around and 6o to school [..:.].but here [at the shelter home] the
children dom’'t get that kind of freedom” (Yapiloen Sohnglin, Personal
Communication,  September 30,  2010).

In regards to the needs framework of this research in Section 1.6.4, a child’'s need
to be with his or her parents and family can be argued as one of the factors required for a
healthy and.humane environment. The Oxford Dictionary defines ‘healthy’ asin a good
physical  or menta" condition, ‘human€ as having or showing compassion or
benevolence, and ‘environment’ as the surroundings or conditions in which a person
operates. The Oxford Dictionary particul arly, states that the term. ‘ healthy’_can be used in
a figurative manner,to describe the family, for/example, as beingithe foundation of any
‘healthy’ society. Piyakrai Silakoth, the Head of the Rights Protection Division at the
Labour Rights Promotion Network Foundation (LPN), particularly expresses how
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separating a Cambodian child beggar from his or her parents in the name of trafficking

could produce inhumane consequences in the following statement:

“If you ask, isit considered trafficking [fora parent] to obtain or bring his or her
child  to beg? Definitely, but as human beingswith rights|[...] are we going to
arrestthe parent  and separate the child from the parent? Have the parents go
through a legal .ease'and betmprisoned? Thisis probably not the best strategy and
would certainly notleein.« the best interest of the ehild” (Piyakrai Silakoth,
Personal Communi caiion, September 21, 2010).

|

Eaklak Loomchomkhae, shead of * the Mirrer - Foundation's “Anti-Human  Trafficking
Center, further poinis to the consequentiallimpact of following the Anti-Trafficking in
Persons Act (2008) and even the Child Prb‘;ection Act (2003) too strictly by remarking
the following: f -

“[in theory] al parents whao bring their ehild to beg are going against the Child
Protection  Act (2003). andl the Anti-Trafficking in Persons Act (2008) because
they are not raising their-chifdin a wita,b'lﬁfjn’anner. If wewereto  punish them
according to law, we would bring them to court [to have them] imprisoned  [...]
but who will the child stay: wiith? Will we be perpetuating the cycle of poverty?]...]
these laws [the Child Protection Act (2003) and the Anti-Traificking in Persons Act
(2008)] were'modeled after the laws 1n Western countriesswhich were meant to be
enforced with people who are extremely atrocious and ruthless [to the child] [...]
butin  Souiheast Asia there is a lot of poverty [...] 1-we enforce these laws for
every case, there will be a lot of people imprisoned and a lot of orphans’
(Eaklak Loomchomkhae, Personal Communication, September 13, 2010).

Therefore, the above-quotations from Thai officials, in addition to those provided by Thai
officials in charge of screening for victims of trafficking at Baan Raitipung and the IDC
In Chepter 4, .convey’ that"Thar officlal’s "attitudes’ most |ean towards.a needs-based
approach when dealing with"Cambaodian child beggars'in Thailand. This'naturally holds
implications for the protection of Cambodian child beggars' rightsin Thailand.
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5.3 Cambodian child beggars on Thai officials following the rights-based
approach or the needs-based approach

This section will analyze whether Cambodian'child beggars actually prefer Thai
officias to follow the rights-based approach or the needs-based approach by covering the
extent to which Cambedian child begoars' receive thelr rights and needs in the human
rights framework and+needs framework of this research respectively, while in the
following three circumstances: 1) on the streets 2) in the shelter homes and 3) at the IDC.

5.3.1 Lifen the'stregets —

The information presented in this sedﬁzqn__were from interviews with Cambodian
child beggars on the sireets of Bangkok, in_Eraénrithd Community in Samut Prakarn
Province (who usually go to begin Bangkokj,_- én(il at the Thailand-Cambodia border in
Aryanaprathet. Firstly, the rightsaitained by Cérnﬁédian child beggars on the streets will
be addressed in the order in whieh they are laid out.in the human rights framework of this
research in Section 1.6.1. This first section will not address ihe right to the forms of
protection and assistance entitled to Cambodian child beggars by the Thai State and some
of the rights during detention* since Cambodian child beggars on the streets are not
currently being held under Thai custody and so do not receive these rights. The second
part of this. section will ‘address the needs thai“Cambodian child beggars on the streets
receive inthe order,in which they are laid out.in the heeds framework of this research in

! The rights'during detention that are net addressed in this section include: Theright of a child
who.is.deprived.of his.or her liberty.to humane treatment. For example, a child deprived.of his or
her liberty should beseparated from adults unlessit s considered in the.child’s best interest not to
da so; achild deprived of his orher.libertyfas the right to maintain contact with.his or.her family
through correspondence or visits, save in exceptiona circumstances; and the right of a child who
isdeprived of hisor her liberty to be held for the shortest appropriate period of time.
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Section 1.6.4. While it is clear that the Thai State has no obligation to meet the needs of
Cambodian child beggars living on the streets as they are undocumented migrants and
thus not legally recognized in Thalland, Cambodian child beggars become protected
under the Child Protection Act (2003) immediately upen contact with the State.

e Rightsonthestrect

o Freedom from.slavery or/servitude

The majority @of Cambadian child béggars Interviewed on the streets of Bangkok
seem to not be enslaved by the adult accompanying them, but several were found to be in
servitude. Firstly, mest of ithe Cambadian child beggers interviewed on the streets were
able to speak freely to the interviewer, even when the child's opinion was against the
opinion of the adult accompanyinag:him: or her. For example, many Cambodian child
beggars interviewed were able to freely exbres}s,.-their dislike for begging and their
wanting to go back to Cambodia to.go to school Wwhile the accompanying adult was by
their side (Multipie interviews conducted on Febiﬁéry 19, 2011) 4in cases where the child
was able to speak ireely-in-froni-of-the-accompanying-adult, it was assumed by the
researcher that thé accompanying adult was either the parent ar the relative of the child?.
Secondly, most of these adults accompanying these children had their own rented rooms,
which suggests that they were not being confined and had a certain level of freedom in
their movement. It seemed that the maority ©of Cambodian beggars interviewed from the
various locations in-Bangkok rented rooms around ‘the same area, which were on
Sukhumvit Street for a similar price of 50 Baht per night (Multiple interviews conducted
on February, 19,,2011).

2 The presence of “fake mothers’ and “fake fathers’ make determining whether the accompanying adult is
truly the biological parent difficult. For example, all accompanying adultsinterviewed stated that they were
the parent of the child, even when the Cambodian child beggar was clearly under an extreme trafficking
situation and it was evident to the researcher that the accompanying adult was a ‘trafficker’ and not the
biological parent of the child. Thus, it was necessary for the researcher to make this assumption to
determine the relationship of the accompanying adult to the Cambodian child beggar.
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On the other hand, there were about two Cambodian child beggars that were
interviewed on the streets of Bangkok where it was clear that they were being severely
controlled by a ‘trafficker’. In these two circumstances, the adult accompanying the child
prohibited the researcher from interviewing the ehildren, thus not much information was
obtained concerning the circumstance of these two children. However, during one split
second, the researcher did-have the chance to interview ene of these children before the
accompanying adult approached. The child (hereafter referred to as “ Champei”) isan 11-
year-old femae. Champel clearly stated that she was not full when she ate, was not
comfortable in the room she stayed .in,. and was extremely unhappy with begging
(Interview with Champei on February 19, 29'11). She stated of once being sent to Baan
Raitipung for a period of one menth by herégalf*before being deported back to Cambodia.
When the adult (hereafter referred:to aé—_“Atith”) approached the researcher, the
researcher asked whether Atith had any interest of 'sending the child back to Cambodia to
go to school and he angrily retoried back, * N‘Z)Joecause | want to beg! What else am |
going to do [...] | am old.” When ‘asked further why he did not beg himself instead of
having the child beg for him, Atith stated, “| can:tbeg because | will be easily arrested by
the police so | just waich the child beg” (Inter{/iaN With Atithyon February 19, 2011).
These responses sliggest-thai-Champerwas-under-mere-severe tfaffi cking conditions than
the other Cambodian child beggars interviewed on the street._Most adults, for example,
stated that they wantéd to send their child to school in Cambodia once they saved enough
money from begging. Additionally, other adults told the researcher that they sometimes
consented.to their children staying‘at shéelter-hornes i Cambodia so-that the child can
attend school. 'However, Atith is only thinking of what-is in his best interests, but not
what isin Champei’s best interest.
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Atith additionally told the researcher that he and Champei were once arrested
together by the Thai police but were simply sent to the IDC and deported back to
Cambodia; they have now returned back to Thailand for a third time. This is worrying
considering that the researcher could clearly Sce thaithis child was under an extreme

circumstance of trafficking and should be espectally protected by the Thai State.

e Freedom frem foreed or.compul sory labor

All Cambedian child begoars interviewed on the streets of Bangkok expressed
their dislike of begging. All expressed thaf_;ﬁey wanted to go to school and go back to
Cambodia. However, it was clear that thél adult accompanying the child determined
whether or not the child continued to beg. I'I:r_om interviewing Cambodian child beggars
on the streets of Bangkak, it Was gathered that the Cambodian child beggars are forced to
beg for an average of 10 hours per day. Moéte‘bambodian child beggars stated that they
begged in three intervals — moming, noon, and iﬁ_i'ght — from 8:00 to 11:00, 14:00 to
18:00, and 20:00 to 22:00, respectiveiy. Mos_ti%?qupanyi ng adults would add that the
times varied depending oﬁ how much they';et}_é_ éble to earn within the specific
timeframes. For example;ii-they-were able io-earn-atoiin-thenornings, they will not beg
in the afternoon.” Other accompanying adults did not have_the children beg in the
afternoon because they feared getting arrested. Having three timeslots for the Cambodian
children to beg was the general trend, however (Multiple interviews conducted on
February: 19, 2011). Thus, it was gathered from the interviews that all-of the Cambodian
child beggars interviewed ‘are beingforced to beg by the-accompanyingadult.
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e A child’'sright to be protected against al forms of physical or mental violence
or exploitation while in the care of his or her parents

Since the majority of Cambaodian child begoars were found begging with an
accompanying adult, who were assumed to be the Cambedian child beggars' parents in
most circumstances, Cambodian child begjbars on the streets of Bangkok are mostly being
exploited by their parenis when.the legal definition of child trafficking for begging is
taken into account-under the Anti-Trafficking in Persons Act (2008). Additionaly, three
out of nine Cambodian child beggars inter\I/iewed on the street were found begging while
the accompanying adult simply stood from ‘afar watchi ng the child, but did not beg
himself. Thisis clearly aniact of ¢hild exploitati on by the accompanying adult.

e A child srightto protection from.child trafficking

«

All Cambodian child beggars on the str-'iét-s%f Bangkok are victims of trafficking
when taking into account the legal definition @f _gljijd trafficking for begging under the
Anti-Trafficking in Persons Ad (2008). Thus, 'Cémrbodian child beggars on the streets of
Bangkok are not protected from child trafficking.

e Therightto due process of law and the right to be protected against arbitrary
arrests or detentions and collective expulsions

Many Cambodianichild beggars interviewed on.the street staied of having been
arrested and then sent to a government shelter home, but many have also stated of being
arrested and then simply, deported back 'te) Cambodia. For' example, ene 10-year old
Cambodian’ child beggar (hereafter referred 'to as “Sokhanya') inteiviewed at the
Thailand-Cambodia border in Aryanaprathet told of being arrested and sent to the IDC
around ten times or more (Interview with Sokhanya on September 27, 2010).

Additionally, four out of seven Cambodian child beggars between the ages of four to
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seven years old interviewed at Braemrithai Community in Samut Prakarn Province, stated
of having been arrested by the police and brought to the IDC. One girl specifically told of
being arrested four times (Multiple interviews conducted on September 15, 2010). In
some circumstances, it was not clear whether.or _net all of the children were even
deported back to Cambodia, as it seemed that some were simply released after being
arrested. One adult (hereafter refefred to as “ SreyMom™) accompanying a Cambodian
child beggar (hereafter referredtoes “ Sothea") in Bangkok even stated of the Thai police
approaching them, butnot arresting them. Rather, the Tha police just asked where
SreyMom and Sothea lived and whether Sothea had eaten anything. The Thai police then
suggested for SreyMem to 0o, buy somethi;r;gi for Sothea to eat and then left (Interview
with SreyMom on February 19,.2011). );\s such, the researcher took to ask every
Cambodian child beggar on the streets of Bangkok whether they had ever bribed alocal
police officer so that they are not arfested, but none said they had (Multiple interviews
conducted on February 19, 2011). :Howe\/er}jdue_ to the sensitivity of this question, the
reliability of this data €an he questioned. thétheless it can be argued that the
capriciousness of the Thai pollce and |mmlgrat|on officers to arrest or release the
Cambodian childbeggars convey their dilemma over whether to follow immigration laws

or their own intérpretaiten-ef-chra s rgnis:
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e A child’ s right to not be separated from his or her parents against his or her
will, except when competent authorities subject to judicial review determine,
in_accordance with applicable law and procedures, that such separation is
necessary for the best interests of theschild, such as in cases of neglect or
abuse

Most of the Cambodian child beggjars interviewed on the streets of Bangkok who
were sent to the IDC were net sgparaied from the parents when being detained. However,
one four-year-old gifl a Braemgithai Community in Samut Prakarn Province told of once
being arrested and sent to the | DC by hersnlelf when she had been begging alone while her
parents were at a distante. Another Cambodian child beggar at the Thailand-Cambodia
border in Aryanaprathety Sokhanya (mentl‘bned in the previous section), additionally
stated that she was never accompanied by:-'hér parents each of the ten times she was
arrested and sent to the IDC; Sokhanya clairf;ed that each of these times she was arrested,
she had been begging.@one while her parents were simply at home waiting for her to
bring back the money she made from begging that day As both of these children were
alone during the time that they were arrested andse_nt to the IDC by the Thai police, this
suggests that the Thai police generally send- both-the parent and the child to the IDC
unless the child s begging alone at the time. Therefore, it was gathered from these
interviews that Carhbodian child beggars on the streets of Bangkok generally do not
receive their right to be separated from their parents in the case of neglect or abuse, such
as in situations of child trafficking for begging. As mentioned in Chapter 3, because
Cambodian.child_beggars are being exploited by the accompanying adult, this would be
considered an exceptional .circumstance where the Cambadian child beggar has the right
to be separated from the adult exploiting them.
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e Needson the street
e [Food

Most Cambodian.child beggars interviewed on. the street state that they are not
completely full when they eat, but they have enough to sustain themselves from day to
day. The Cambodian child begoais interviewed state that they make about 400-1000 Baht
per day and the meney |argely .goes towards food and shelter. On average, it was stated
that this money goesio raise a family of thlree or more (Multiple interviews conducted on
February 19, 2011). Thefefore, it is difficult to say that the Cambodian child beggars on
the streets of Bangkok receive adequate food. However, other Cambodian child beggars
under the extreme conirol of a ‘traificker’ su.l'ché'as with the two Cambodian child beggars
stated earlier are on the brink of starving. !Iéor example the first words that Champel
(mentioned earlier) said to the researcher beﬁore the accompanying adult approached
were “I’'m hungry” (Interview W|th Champe| o,n February 19, 2011). In these cases of
extreme trafficking, Cambodian ehttd beggars aﬁno_st receive no food because they do not
have control over the money -ihey make, and"ohky receive food from the ‘trafficker’

whenever they provide it.

e Shelter™

Mest of the Cambadian child beggarsiinterviewed on Bangkok streets said they
stayed on Sukhumvit Street for 50 Baht per day. One out of the nine Cambodian child
beggars interviewed on the Bangkok' Street stated that:they lived on the street (Multiple
interviews conducted on February 19, 2011).
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o Clothing

Most Cambodian child the streets of Bangkok stated of
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e Hedthy and humane environment

As mentioned earlier, the Oxford Dictionary defines ‘healthy’ as in a good
physica or menta condition, ‘humane" ‘@s* hawing or showing compassion or
benevolence, and ‘envitonment’ as the-surroundings-er-conditions in which a person
operates. The Oxford-Dietionary-particul arly states that the term ‘healthy’ can be used in
a figurative manner terdescribe the family, for example, as being the foundation of any
‘hedlthy’ society.

Thus, in termas of the conditions and surroundings of the streets of Bangkok, most
Cambodian child beggars interviewed stat:,edJ'-that they have never been approached
inappropriately by apasser-by and have never been treated inhumanely by a Thai police
officer. Nonetheless, most of thém étated of I|v’| né in fear of being arrested because they
areliving illegaly in Thailand (Muliipte interﬁé?v_s conducted on February 19, 2011).

In terms of their physical health, maost Cambodian child beggars interviewed
stated of buying medicine from the local pharmacy when they are sick; none stated of
entering to the hosp}tal in Thailand to treat their ilinesses (Multiple interviews conducted
on February 19, 2011).

As.a heathy.and humane environment.comprises of many.factors, it is difficult to
state that the magority of Cambodian child- beggars live in a healthy and humane
environment since begging on the street poses many risks and probably carries many
mental-impli cationsfor.the Cambadian child,beggar asthey areconstantly-living in fear.
It was' gathered' from the interviews, (hewever, that Cambadian' child'beggars on the
streets have not yet faced any extreme threats save for the exceptional circumstances

where they are under extreme confinement and abuse by their own ‘trafficker.’
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5.3.2 Life in the government shelter homes

The information pr edin ' !# interviews with the staff at Baan
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e A child'sright to be protected against all forms of physical or mental violence
or exploitation while in the care of his or her parents

Cambodian child beggars staying at Baan Kredtrakarn and Baan Phumvet are
usualy separated from their parents when entering the shelter homes (See section on a
child’ s right to non-separation from parents save for exceptional circumstances below). In
rare cases where the parent aecompani es the child to the shelter home, they are prohibited
by the staff from abusing the children while at the shelter heme (Suchada Kudwattana,
Personad Communigation, September 24, 2010; Ladda Benjatachah, Personal
Communication, October 1,2010).In terms' of exploitation, children staying at these
shelter homes are m0 longer under exploita‘tion_since they are no longer begging while

staying there.

e A child’ sright to protection from CI_’H'_I g trafficking

Cambodian child beggars Staying & Baan-Kredtrakarn and Baan Phumvet are
naturaly free from child trafficking as they are n(’)Tcinger begging-in these shelter homes
but are instead taking.part.in.educational-and training.activities (See section on education

and training activities below).

e Theright toprivacy

As mentioned.in Chapter 3,.the UN Anti-Traificking Pratocol {proposes that each
State Party protects the privacy and identity of victims of trafficking, including, by
making legal proaceedings confidential ((Article 6(2)) Tn accordanice withthe UN Anti-
Trafficking 'Protocol, Thailand's' Anti-Trafficking ‘in “Persons "‘Act (2008)" ensures that
information concerning Cambodian child beggars identified as victims of trafficking are
kept secret during legal proceedings (Section 36). While it is difficult for the researcher
to assess the extent to which the privacy and identity of Cambodian child beggars
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identified as victims of trafficking are protected during legal proceedings, since the
researcher did not have access to situations where a Cambodian child beggar identified as
a victim of trafficking had to testify as a witness in court, the researcher was able to
assess the extent to which the identity and privacy of Cambodian child beggars identified
as victims of trafficking were protected in general during their stay at Baan Kredtrakarn
and Baan Phumvet. Theseiore, the researcher leaves an assessment of the extent that legal
proceedings involving Gambodian child beggars identified as victims of trafficking are

kept confidential for furiher research.

At Baan Kredtrakarn, the researchér observed that the identity and privacy of
Cambodian child beggars identified as victims of trafficking are strictly protected. When
this research was being conducted, for example, the researcher was not allowed access to
Cambodian child beggars identified as victl ms'of"-trafficking a the shelter home. While
the researcher was alowed to greet the ch'if'gglren upon visiting the shelter home, the
researcher was unable to interragaie atraffickea child even if the researcher gained his or
her consent. Therefore, al infermation concerni hg 'Eh_e trafficked child was kept secret by
Thai authorities at the shelter home; only genéral Information’ concerning Cambodian
child beggars and-ehitd trafficking Were provided to the researcner; but none that referred

to a specific person-or case.

At Baan Phumvety, the researcher oliserved that the identity and privacy of
Cambodian child beggars staying at-the shelter hame iS-not as strictly protected as those
a Baan Kredtrakarn. However, as the researcher was only allowed access to two
Cambodian child beggars who were identified as vulnerable migrants at the shelter home,
it may be the Case'that Cambodian child beggars identified as victims of trafficking are
provided with stricter protection measures than those identified as vulnerable migrants.
Nonetheless, this should not be the case since the social worker at the shelter home stated
that she selected these two specific Cambodian child beggars because they spoke Thal
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fluently, but not because the shelter home carried stricter privacy measures for children
identified as victims of trafficking. Upon finishing the interview with these two children,
the social worker asked the researcher whether /mare information was needed concerning
the children, for example their full names or theliphoiegraphs. The researcher stated that
al information provided by these children was kept anonymous in this thesis so the full
names or photographs.ei~the children were not needed. This lead the researcher to
conclude that the identities of«Cambodian child beggers staying at the shelter home are
not as strictly protected as should be according to the child's rights, especidly to

outsiders such as the researcher.

e Thechild’s sight 0 have his or hé; views and concerns presented and
considered &t appropriate stages of criminal proceedings

Thailand’s Anti=Trafficking ity Persons' Act (2008) does not ensure this right to
Cambodian child beggars identified as victim'_s—'dfg-t_;rafficking so the implementation of
thisright will not be addressed inthis section.

o The¥ightto appropriate housing

It was observed that Cambodian child beggars identified as victims of trafficking
are provided with appropriate housing when the researcher visited both Baan Kredtrakarn
and Baan.Phumvet. At both shelter.homes, a.policy. of non-discrimination is practiced in
that the children’s sleeping areas are not divided by race, but 'only by-age. For example,
babies may be separated from older children so that they are properly cared for (Suchada
Kudwattana, Personal Communieation, September-24,-2010);
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e Theright to counsding and information on the legal rights of the child in a
language that he or her understands

An assessment sheet done by Friends lnternational, an NGO that frequently
provides translation services and/or conducts activitieswith Cambodian child beggars at
Baan Kredtrakarn and Baan Phumvet, confirms that both Baan Kredtrakarn and Baan
Phumvet have lawyers. iegularly present at the shelter hemes. More specifically, lawyers
from government organizatiens (GOs) and non-government organizations (NGOs)
frequently visit Baan Keedirakarn, and there Is a permanent lawyer at Baan Phumvet
(Friends International, 2010), Despite .the regular presence of lawyers at both shelter
homes, both Baan Keedtrakarn and Baan Eﬁumvet do not have permanent translators
and/or interpreters at the shdlter’home. At BgaﬁjKredtrakarn, Friends Internationa is the
only organization that provides translaiion ée_rvi ces to the shelter; otherwise, there is no
permanent translator ai the shelter Home (Friends International, 2010). Additionally,
Suchada Kudwattana, a social worker at Ba5n- Phumvet, stated that a trandlator only
comes into Baan Phumvet once ‘or twice a week (Suchada Kudwattana, Personal
Communication, September 24, 2010). The fact that there are no permanent translators
and/or interpreters at ne|ther Baan Kredtrakarn nor Baan Phumvet affected the stay of
two five and ten-yEar-etd-Cambedian-chita-beggars-(hereaiterreferred to as “ Thavary and
Bopha’) who had once stayed at Baan Kredirakarn but are now back begging on the
streets of Bangkok. /According to Bopha and Thavary, Baan Kredtrakarn did not feel
“cozy” because there was “no staff to talk to [in their native language]”; they pointed that
there was.only oneiranslator.at the shelter at-the time they stayed there (Interview with
Thavary and Bophaen February 19,2011).
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e Theright to medical, psychological and material assistance

Baan Kredtrakarn has a 24 hour ‘clinic that provides basic medica and
psychological assistance to Cambodian child beogars staying at the shelter (Baan
Kredtrakarn, 2010). An assessment sheet done by Friends International additionally
confirms that Baan Phumvet-contains a health faeility that provides Cambodian child
beggars identified as wvietims«of irafficking with basic medica and psychological
assistance. Both shelter hemeswill send Cambodian child beggars identified to be treated
at the hospital if itds found thet they have chronic illnesses (Baan Kredtrakarn, 2010;
Baan Phumvet, 2010)" Wien! tiie researcher interviewed Cambodian child beggars
concerning their stay at Baan Kredtrakar;] and Baan Phumvet, they were especialy
appreciative of theseimedical services (M uilgj ple interviews conducted on February 19,
2011).

«

In terms of material asistance, both shelter homes provide Cambodian child
beggars with three meals per day, clothes, beddl ng, and other personal necessities (Baan
Kredtrakarn, 2010; Baan Phumvet, 2010). '

o Therighito education and training opportunities

Cambodian child beggars are provided with education and training opportunities
at both Baan'Kredirakarn: and Baan Phumvet. ‘An assessment .sheet: done by Friends
International confirms thatthe Pak ‘Kred Municipality prevides Cambaodian child beggars
with non-formal education at Baan'Kredtrakarn and. there is a Learning, Center for
Foreign Childien .ai Baan Phumvet, ‘where! classes and 'activitiés jare, conducted in
Cambodian (Baan Kredtrakarn, 2010; Baan Phumvet, 2010; Friends International, 2010).
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In terms of training opportunities, Baan Kredtrakarn provides eight types of
vocational training opportunities for. Cambedian child beggars. These include: sowing,
beauty styling, weaving, crafts, cooking, massage therapy, among others (Baan
Kredtrakarn, 2010; Friends International, 2010). Additionally, training opportunities
provided to Cambodian child beggars_identified as victims of trafficking at Baan
Phumvet include: barbering, drawing, batik, sandstone.molding, pottery sculpturing,
agriculture, and magic tieks (Baan Phumvet, 2010; Friends International, 2010).

Thavary, Bopha, and another 44-year.Cambodian beggar (hereafter referred to as
“Vichear”), who hadionce stayed et Baan Phumvet but 1s now back begging on Bangkok
streets, expressed that the education and training opportunities at Baan Kredtrakarn and
Baan Phumvet were what they enjoyed rﬁost while staying at these shelter homes
(Interview with Thavary and Bopha on Febrdéri 19, 2011; Interview with Vichear on
February 19, 2011). =

4 Fif

e Theright to physical safety

Upon visiting Baan Kredtrakarn and Baan Raitipung,. it/was observed by the
researcher that both places are closed shelter homes, meaning that Cambodian child
beggars staying there are not allowed to leave the shelter home; the shelter homes are
also very strict in having the children contact with individuals outside the shelter home
(see nextisectian.on'a child’s rights during detention). Thavary and Bopha stated that they
felt very safe while staying at Baan Kredtrakarn, and Vichear similarly stated that he felt
safe while staying at. Baan Phumyet (Interview. with Thavary.and Bopha onFebruary 19,
2011; Interview with'Vichear,0n February 19, 2011).
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e Theright to safe and preferably voluntary repatriation

Both Baan Kredtrakarn and Baan Phumvet Vichear contact GOs and NGOs in the
country of origin so that family tracing cam take place. Once the Cambodian child
beggars’ family is traced in the country of origin,Baan Kredtrakarn and Baan Phumvet
will appoint atime with'the country of origin for the repatriation of the Cambodian child
beggar. In cases where a_Cambodian (child beggars family cannot be traced, the
researcher found thai®Cambedian child beggars can continue to stay at their respective
shelter homes. For examplg; the reﬁearch-'er found Cambodian child beggars who have
stayed at both Baan Kredtrakarnand Baan Phumvet for a year or more because the family
cannot be traced. lia"other cases; Baan Kredtrakarn end Baan Phumvet can coordinate
with NGOs at the country of ‘origin.to réceiJ\}e the Cambodian child beggars whose
families cannot be traced (Suchada Kudwatté:\f}a,. FZersonaI Communication, September 24,
2010; Ladda Benjatachah, Pasoﬁal Commurﬁé?tidn, October 1, 2010; Baan Kredtrakarn,
2010; Baan Phumvet, 2010). —
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Additionally, both Baan-Kredtrakarn and Baan Phumvet provide a follow-up
service to Cambedian child beggars who have been repatriated and reintegrated to their
families. The follow-up service is generally divided into three timeframes: three months,
six months, and twelve months so as to assure that the Cambodian child beggar is not
going to be re-trafficked into Thailand (Suchada Kudwattana, Personal Communication,
September 24, 2010; Ladda Benjatachah, Persona Communication, October 1, 2010;

Baan Kredtrakarn, 2010; Baan Phumvet, 2010).
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Box 5.1 Vichear after being repatriated from Baan Phumvet

to six months. When inter mm e researcher how happy he was
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I
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e A child'sright to not be separated from his or her parents against his or her
will, except when competent authorities subject to judicial review determine,
in_accordance with applicable law and procedures, that such separation is
necessary for the best interests of the.child, such as in cases of neglect or
abuse

According to Ladda Benjatachaﬁ" and Suchada Kudwattana, Cambodian child
beggars are usually separated from their parents before being sent to Baan Kredtrakarn
and Baan Phumvet.-/At times, the separation Is not a result of State action, but is a result
of “the mother running away fremthe chi Id when arrested” (Ladda Benjatachah, Personal
Communication, October 15 2010). This'm'ay altest to situations where the child is
trafficked into Thailand by a ‘fake mother.",‘Oth_er times, however, the State separates the
mother and child. For example, Suchada KUdV\;attana asocia worker at Baan Phumvet,
makes the following point: “It s very rare fc:i-r_ Cambodian child beggars staying at Baan
Phumvet to be sent baek to Cambadia with _tk-}eir.parmts. [This is because] the child is
usually staying at Baan Phumvet, while thél.__-rflotjher IS at Baan Raitipung” (Suchada
Kudwattana, Personal Communicaiion, Septerﬁber 24 2010). Based on these interviews
with Thai officials, it is gathered that the Thai 'Stafe;general ly protects a Cambodian child
beggars' right to be separated from his or her parents during cases of neglect or abuse,
suchasin situations; of child trafficking for begging.

When interviewing Cambodian child beggars on the streets of Bangkok, however,
cases were.found, where the child was not, separated,from the aceompanying adult. This
was the case for Thavarygand Bopha, who were sent to stay at Baan Kredtrakarn with
their mother as suspected victims of trafficking. After three months, however, they were
not identified as, victims-of traffiekingand were eventualy deported-back, to,Cambodia

(Interview with Thavary and Bophaon February 19, 2011).
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e Theright of achild who is deprived of his or her liberty to humane treatment.
For example, a child deprived of his or her liberty should be separated from
adults unlessit is considered in the.child’ s best interest not to do so

As mentioned in the previous section, Cambodian child beggars identified as
victims of trafficking are-usually separated from-iheirparents before being sent to Baan
Kredtrakarn and Baan™ Phumvet.» Therefore, Cambodian child beggars are usually
separated from adulis®when siaying a Baan Kredirakarn and Baan Phumvet. In
exceptional circumstanees suchias with Thavary and Bopha, however, they were not
separated from their mother upon: entering Baan Kredirakarn because they were
suspected victims of draffigking but not.yet L}ientified as such.

e A child deprived of his or her IibeFtv_ ha_sthe right to maintain contact with his
or her famil i through correspendence or visits, save in exceptional
circumstances s 7

As mentioned above, Baan Kredtrakarﬁﬁ:r!ij}::tly protects the privacy and identity
of Cambodian child beggars-identified as \victims .of trafficking. As such, Baan
Kredtrakarn is extremely strict on parents and relatives contacting and/or visiting the
children at the shélter home, even for Thai children. For foreign children, such as
Cambodian child beggars, Baan Kredtrakarn completely prohibits parents or relatives
from visiting the shelter home. Ladda Benjatachah, the direcior of Baan Kredtrakarn,
stated that this is because the shelter would not e able to “verify who the person [foreign
visitor] is™ (Ladda Benjatachah, Personal Communication, October 1, 2010).

Interestinglyyy however; Baan Pumvet does not adheresto the samesprotection
measures as Baan Kredtrakarn doesiwhen/it comes to alowing Cambaodien'child beggars
identified as victims of trafficking to maintain contact with their families through
correspondence or visits. At Baan Phumvet, Cambodian child beggars are allowed to call

home once a week, and are alowed to have their parents visit (Friends International,
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2010). While Baan Phumvet does ensure Cambodian child beggars staying at the shelter
the right to maintain contact with ther family in accordance with the human rights
framework, it al'so conveys the shelter's rather lax attitude towards protecting Cambodian
child beggars' privacy and identity at the shelter home.

-

Box 5.2 Nhean and Phirum separated from parents and family at Baan Phumvet

|
Nhean and Phirum; who_ are six and ten years old respectively, are separated from their
parents and family when staying a Baan Phumvet this was their greatest need at the
shelter home. For example, while Nhean exeressed his appreciation for the services being
provided a Baan Phumvet; such as the life skills and language lessons, sports activities,
and the ability to have acommunity of peers, he was “ready to go home” (Interview with
Nhean on September, 24, 2010; | nterview Wil‘th{"E’hi rum on September 24, 2010). Nhean
was eager to go home after having been at tﬁé:shélter for over a year because he was
concerned about his younger brother S well- beT1g (Interview with Nhean on September,
24, 2010). Addltlonally Phlrum who had been 's_tayl ng at Baan/Phumvet for less than a
month stated of waﬁﬂﬁg%e%a%{s (terview-with-Phirum on September 24,

2010).
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e Theright of achild who is deprived of his or her liberty to be held for the
shortest appropriate period of time

In theory, all Cambodian child beggars detained by Thai authorities in the shelter
homes should be held.fer.ne-more than-two months.aceording to the Memorandum of
Understanding (MOW)=between Thailand and Cambodia on Trafficking (Suchada
Kudwattana, PersonalCommunication,. September 24, 2010; Ladda Benjatachah,
Personad  Communication, « October 1, 2010; Yapiloon Sohnglin, Persona
Communication, September 80, 2010). However, the Director of Baan Kredtrakarn,
Ladda Benjatachah, stated thet Cambodian child beggars generally stay at Baan
Kredtrakarn for about five months. For exceptional cases, Cambodian child beggars can
stay for up to one year. Likewise, SuchadaKudwaItana, asocia worker at Baan Phumvet
stated that Cambodian child bedgars generally stay for up to one year at Baan Phumvet.
The length of stay for Cambodian child beggars identified as victims of trafficking is
dependent on whether the family can be traced at ihe country of origin and whether the
Cambodian child beggar must undergo any :Iéga}‘proceedings in Thailand (Suchada
Kudwattana, Personal Communication, Septémber 24, 2010; Ladda Benjatachah,
Personal Commun¢ation, October1; 2010):

The length of time that the Cambodian child beggars interviewed stayed at Baan
Kredtrakarn and Baan'Phumvet varied. For example, Vichear stayed at Baan Phumvet for
only 45 days before-heing referred-to Dam Nok Tuek-shelter home in Cambodia, and
Phirum hagdonly been staying at Baan Phumvet for a month or less at the time of
interview. On the other hand, Bopha and Thavary stayed at Baan Kredtrakarn for three
months and Nhean has been staying a Baan Phumvet [for one year a the time of
interview. Therefore, this suggests that the length of time Cambodian child beggars stay
at Baan Kredtrakarn and Baan Phumvet vary and that the length of time they are taken
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into custody is significantly longer than if they were simply deported back to Cambodia
by the IDC (see section 5.3.3).

All of the Cam A 0 \; Kredtrakarn or Baan

Phumvet and weredftervi is research stated of always being full after they ate
at the shelter hom sfated of recalving three meals a day (Multiple

As stated earlier, theC diar beggars staying at Baan Kredtrakarn

and Baan Phumvet receive 2 ;*_E" e shelt ) interviewed, Thavary and Bopha
added that Baan K and al workers were nice, but
the beds were '_f'f';—"—- " ( \“@T d Bopha on February

19, 2011). E
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e Clothing

As mentioned earlier, Baan Kredirekarn' and Baan Phumvet should provide
clothing as a form of material assistance. However,Thavary and Bopha stated that they
did not receive clothingwhen they were staying ai-BaanKredtrakarn, but they are unsure
whether Baan Kredtrakarn providesthis type of assistance now. The researcher is unclear
why Thavary and Bepha had not recelved clothing at Baan Kredtrakarn, however,
Vichear did state that he'received clothing et Baan Phumvet (Interview with Thavary and
Bopha on February 19, 2011).

e Safe drinking water } '-

Safe drinking water is provided a Baan Kredtrakan and Baan Phumvet (Suchada
Kudwattana, Personal Communication, Septemper 24, 2010; Ladda Benjatachah,
Personal Communication, October-1,2010). — :

e Sanitation

Thavary, Bopha, and Vichear dl stated that the facilities were clean at Baan
Kredtrakarn and Baan Phumvet, respectively (Interview with Thavary, Bopha, and
Vichear on February 19y2011) Baan Kredtrakarn and Baan Phumvet additionally have
regular access'to'shower facilities'and provide Cambadian child beggars with personal
necessities for bathing (Baan Kredtrakarn, 2010; Baan Phumvet, 2010).
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e Hedthy and humane environment

Thavary, Bopha, and Vichear stated that Thai officials were nice and that they
were never mistreated by the staff at Baan Kredtrakarn and Baan Phumvet, respectively
(Interview with Thavary,-Bopha, and Viehear on February-19, 2011). A common need of
Cambodian child beggars at these shelter homes, however, were the need to speak to staff
who spoke their native language, and to be with their parents and family; these needs
generally make up what'the ghildren feel is their “home,” the lack of these needs may be
reasons for why the children love the assistance provided by these shelter homes but still
feel do not “cozy” (lnterview with Thavar;Land Bopha on February 19, 2011; Interview
with Vichear on February 19, 2011; Intervié;w with Nhean and Phirum on September 29,
2010). -

o,
Ja

o Rightsat Baan Raitipung

¥ s Ad
« Freedom from forced.or compul sory:labor

i

Cambodian child beggérs staying at Baan Raitipung are naturally free from forced
labor as they are noTonger begging while staying at the shelter home.

« A child"sright to be protected against all forms of physical or mental violence
or exploitation.while in the care of his.or her parents

Cambodian child beggars staying at Baan Raitipung are free from all forms of
physical or ‘mental violence or exploitation from their parents since this, shelter home
prohihits‘parents and «staff<fromabusing the child i any way (Yapildon'Sohnglin,
Persona Comimunication, September 80, 2010). In terms of ‘exploitation, Cambodian
child beggars who had once been forced to beg by their parents are no longer under
exploitation since they are no longer begging when staying at the shelter home.
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o A child’ sright to protection from child trafficking

Cambodian child beggars staying at Baan Raitipung are naturaly free from child
trafficking as they are no longer begging while siayingat the shelter home.

-

e Therightto privacy

Under the Beggar Control Act (19'41), Cambodian child beggars are not ensured
their right to legal privacy dusing criminal proceedings because they are not ensured legal
aid. As such, BaansRaitipung does.not Elrovide this protection to Cambodian child
beggars staying at the shelter home. 1n terrrP of the researcher’s own observations from
visiting the shelter home, it was clear that Baan Raitipung isless strict on protecting the
children’s privacy and identity than'the government shelter homes for trafficked persons,
such as Baan Kredtrakarn and Baan Phumvel‘ For example, the researcher was simply
able to interview the children Staying at the shelter home with no supervision from a staff
working at Baan Raitipung. Th|s IS contrary to when the researcher went to Baan
Kredtrakarn and" \Baan Phumvet ‘where the staff prohibited the researcher from
interviewing the children completely; and the staff had to be present while the researcher
interviewed childrei-et the shelter home, respectively. 7

e Thechild sright.to have his or her views and concerns presented and
considered at/appropriate stages of criminal proceedings

Thisright was not ensured under Thailand's Beggar Control Act (1941) or under
the Anti-Trafficking in‘Persons«Act (2008); thus'this right will'not:be addressed in this

Section.
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e Theright to appropriate housing

addition to bedrooms, other faeilitie
—
room (Friends Internati

Theright to geunseling and information on thelegal rights of the childin a
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e Theright to education and training opportunities

Currently, there are neither training opportunities nor informal education for
foreigners at Baan Raitipung. There are simplyVarious recreational activities provided to
Cambodian child beggars thatare put on, by social“workers at the shelter home, or by
NGOs (Yapiloon Sohngling-Personal Communication, September 30, 2010; Friends
International, 2010).

e Therightto physical safety

- e
v

Baan Raitipung is a elosed shelter home, meaning that Cambodian child beggars

staying at the shelter home arenot allowed td_leave the shelter home (Y apiloon Sohnglin,
Personal Communication, September 30, 2010). A's such, physical safety is ensured.

#

il 4 il

« Theright to safe andipreferably voluntary repatriation

As Baan Raitipung is only in charge of ‘screeni ng-Cambodian child beggars for
victims of trafficking, it does not ensure safe and preferably voluatary repatriation to all
of the Cambodian child beggars staying at the shelter home. At Baan Raitipung, if a
Cambodian child beggar is identified as victims of trafficking, they would be sent to
Baan Kredtrakarn or Baan Phumvet and would be ensured safe and preferably voluntary
repatriation. However; Cambedianschild leggarsiidentified-as ittegal~migrants at Baan
Raitipung would simply be sent to the IDC. Therefare, Camhodian child beggars in the
latter category will not be ensured theright to safe and preferably voluntary repatriation.
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o Theright to due process of law and the right to be protected against arbitrary
arrests or detentions and collective expulsions

As mentioned in the previous section,Cambedian child beggars staying at Baan
Raitipung can be either screened as victims of trafficking or illegal migrants. Therefore,
Cambodian child beggars staying ai Baan Raitipung are protected against arbitrary arrests

or detentions.

o A child’ siright 0 not be separated from his or her parents against his or her
will, except when‘competent authorities subject to judicial review determine,
in_accordance with applicable law and procedures, that such separation is
necessary forsthe best interests of the child, such'as in cases of neglect or
abuse

If a Cambodian child beggar enters into Baan Raiti pung with an accompanying
adult, they are generally not separated unless'tﬁ!e-accompanyi ng adult isidentified to be a
‘trafficker’ of the child (Y apiloon Sohnglin, Persbnal Communication, September 30,
2010). Upon visiting Baan Raitipung, the r%archer also observed that the accompanying
adult and the child will not be separated, espemal_ ly if the accompanying adult is still
breastfeeding the enile:

o Theright of*achild who is deprived of his or her liberty'to humane treatment. For
example, a child deprived of his or her liberty should be separated from adults
unless.it is considered.in.the.child’' s bestinterest.not to.do.so

As'had been mentioned in Chapter 4, Cambodian child beggars are not separated
from adults when staying at Baan Raitipung.. Y.apiloon:Sohnglin, a social worker at Bana
Raitipung refersito this in stating: “ Here.at Baan Raitipung there are adults, children, the
mentally ill [staying at one place]” (Yapiloon Sohnglin, Personal Communication,
September 30, 2010).
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e A child deprived of his or her liberty has the right to maintain contact with his
or her family through correspondence or visits, save in exceptiona
circumstances

Cambodian child beggars staying at Baan Raitipung are not allowed to contact
their family though correspondence (Friends lnternaiional, 2010). Thus, even though
Cambodian child beggars receive basic forms of assistance at Baan Raitipung, and are not
separated from their parentswhen entering Baan Raitipung, they still desire to go home
so that they can see their families. For example, a seven-year-old boy at Baan Raitipung
(hereafter referred to asi“Piseth”) was frustrated that he could not return home after
having been at Baam Raitipung for three lgrlonths because he was concerned about his
grandmother’s well-being (lntesview with Piseth on September, 29, 2010). On the other
hand, Baan Raitipung does allow familiesrto visit the child at the shelter home if the
family member is a regular mi grant.f For instar:ic.e,{one Cambodian beggar interviewed on
the street of Bangkok (hereafter referred to as“Reaksmey) told of having a daughter
(hereafter referred to as “ Soriyd™) who was onéeta)rjrésted and taken to Baan Raitipung by
herself. Because Soriya's father was a documeht,eé migrant, he was able to visit Soriya
during the three months she stayed at Baan Féaitipung (Interview with Reaksmey on
February 19, 2011);

Box 3.3 Soriya at Baan Raitipung and after Baan Raitipung

Reaksmey_expressed how much Soriya loved staying at Baan Raitipung because Soriya
was ableto live comfortably and she enjoyed all of the activities carried out by the NGOs
and staff at Baan Raitipung. Later, Soriya was referred to Dam Nok Tuek shelter homein
Cambodia.and.has been.staying there for over.a year now. Reaksmey. expressed that she
1S considering taking SoriyaQut-of Dam.Nok Tuek tossend her ta school, but feels that
Soriya aready enjoys Dam Nok Tuek because she gets to go to school, dance, and
perform other activities so she may just allow Soriya to stay there (Interview with
Reaksmey on February 19, 2011).
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e Theright of achild who is deprived of his or her liberty to be held for the
shortest appropriate period of time

In theory, all Cambodian child begoars detained by Thai authorities in the shelter
homes should be held for no mere than two menths accerding to the Memorandum of
Understanding (MOU) between Thailand and Cambodia on Trafficking (Suchada
Kudwattana, Personad Communication, September 24, 2010; Ladda Benjatachah,
Personal  Communication;” Ociober 1, 2010, Yapiloon Sohnglin, Persona
Communication, Sepiemben30; 2010). Hcl)wever, Y apiloon Sohnglin, a social worker at
Baan Raitipung stated that Cambodian beggér's staying at Baan Raitipung generally stay
for around three menths. his was thé case for Piseth and Reaksmey who both stayed at
Baan Raitipung for three:months (Intervir'evv{ with Piseth on September, 29, 2010;
Interview with Reaksmey.on February 19, 2011).

«

« Needs Framework ai Baan Raitipung

Baan Raitipung ensures all Cambodiah"dﬁi |a ’béggars staying at the shelter homes
with almost all ‘of the needs in the needs framework of this research such as food, shelter,
clothing, safe drinking water, and sanitation. Cambodian child beggars who had stayed at
Baan Raitipung generally expressed an appreciation for these services (Interview with
Piseth on September, 29, 2010; Interview with Reaksmey on February 19, 2011). The
extent that’ Baan Raitipungyprovidessa; healthys and humanesenvironment for the
Cambodian child hegoars staying there is limited, however, in that the children are
detained with adults and the mentally ill. This is probably not the best conditions for a
child to stay. inAdditienal l y;-thelargest.cancern for. childrén stayingat,Baan Raitipung is
their: families.” Piseth,! for ‘example, "was frustraied that he-could rot contact his
grandmother. This desire to contact and see one’'s family is usualy the driving factor for
many Cambodian child beggars, including those interviewed at Baan Kredtrakarn and
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Baan Phumvet, to favor Tha officias following a needs-based approach over a rights-
based approach.

5.3.3 Life at the IDC

-

The information.presented i this section were from interviews with Cambodian
child beggars who had been sent 1o the |DC in the past, but are now back begging on the
streets of Bangkok. Fiistly, €ambodian child beggars' rights during deportation and
detention at the IDC will"be addressed in the order in which they are laid out in the
human rights framework of this reéearch.:rﬁis first section will not address the other
rights laid out in the humanrights -framewdfk, such as the core child's rights principles,
the rights to protection against situations of‘exploitation and physical and mental harm,
and the right to assistanee and protection entitled to Cambaodian child beggars identified
as victims of trafficking by the ThalsState sif-;dé‘c_ambodian child beggars at the IDC are
identified as ‘illegal migrants'*ahd are not only not ensured these rights in Thailand, but
are also not detained long enopgh tobe ensure_d,T@_héIe rights. As will be mentioned below,
Cambodian child-beggars talz<ieﬁ-irnt() the IDC éré_(-)qniy; detained for at most a week until

being deported baCk:-i ong-part-oi-this-seciilon will address the needs
of Cambodian child beggars at the IDC in the order in which they are laid out in the

needs framework aof this research.
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e RightsatthelDC

« Theright to due process of law and the right to be protected against arbitrary
arrests or detentions and coll ective expulsions

Cambodian child.beggars identified as illegal_migrants and sent to the IDC are
protected against arbitrary arresis and d'zetentions only If they have been screened to
determine if they are victimsof trafficking or children in vulnerable circumstances. Most
Cambodian child beggars interviewed for'this research told of being arrested and sent to
the IDC multiple times. For example, fOlIJI’ out of the seven Cambodian child beggars
interviewed at Braemritha Community, who were between the ages of four to seven
years old, stated of¢having been arrested by"the police and brought to the IDC (Multiple
interviews conducted en Sgptember 15, 2010) One girl specifically told of having being
arrested four times. Another ien-year-old Cambodlan child beggar in Aryanaprathet told
of being arrested over 10 times (Multiple mterylews conducted on September 27, 2010).
Moreover, all of the Cambodian child beggars mterwewed at Baan Phumvet and Baan
Raitipung, told of being arrested-and sent to the I_DC at least once before having been
arrested and sent to the governiment shelter hor!h'e:(-l nterview with Nhean and Phirum on
September 29, 2010; Interview with Piseth on September 29, 2010). Furthermore, four
out of nine Camb,oéiian child beggars interviewed on the streets.of Bangkok have been
arrested and sent to the IDC at least once, including the aforementioned Champei, who
was clearly under extreme trafficking conditions (see section 5.3.1 under the freedom
from dlavery or servitude section) (Multiple interviews conducted on February 19, 2011).
Thus, it IS questionable whether al’ of these Cambaodian child beggars received due
process of law by being appropriately screened and if they were considered on an

indiyvidual.basis.and.not.subject to.collective expulsion.
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e A child’ s right to not be separated from his or her parents against his or her
will, except when competent authorities subject to judicial review determine,
in_accordance with applicable law and procedures, that such separation is
necessary for the best interests of the.child, such as in cases of neglect or
abuse

In terms of those interviewed for this research, none of the Cambodian child
beggars who were accompanied by a parent when they were arrested to the IDC has told
of being separated irom their parents when detained. On the other hand, there were afew
cases where Cambodian child beggars had been found to be arrested and sent to the IDC
when begging without their parents, such aswith one four-year-old girl who told of being
arrested, detained for three days, and then ré:em — In this case she implied that she was
not deported back to Cambodia. Sokhanya, tr;e ten-year-old girl mentioned in section
5.3.1, also told the researcher that she was arrested without her parents each of the ten
times she was arrestedand sent to,the IDC. Eor rcases where the child is accompanied
with a parent, however, all stated thal they \A;Ie_:;ré,rth separated from their parents when
detained at the IDC (Multiple terviews cond,u&éd on September 15, 2010; Multiple
interviews conducted on Septeriber 27, 2010; Multiple interviews conducted on February
19, 2011).

e Theright of achildwho is deprived of his or her liberty to humane treatment.
For example, a child deprived of his or her liberty Should be separated from
adults unlessit is considered in the child’ s best interest not to do so

Cambodian child beggars at.the 1DC @@re not separated fram iadults but only by
gender when being detained. In fact,.the maority of Cambodian child beggars who had
beeiarrested @nd sent t0'theIDC told the résearcher/of being detaimed with hundreds of
people’in one.detention cell“(Anonymaous, Personal Communieation, March-29, 2011;
Personal Communication, September 15, 2010; Personal Communication, September 27,
2010; Personal Communication, February 10, 2011).
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e A child deprived of his or her liberty has the right to maintain contact with his
or her family through correspondence or Vvisits, save in exceptional
circumstances

As mentioned above, Cambodian child beggars staying at the IDC are not
separated from their parenis.Assuch, they are inregular.contact with their parents during
the few days that theyrare detained. In terms of contacting their families, Cambodian
child beggars are onky detained at the IDC for a maximum time of one week. So
generaly, Cambodian ghild beggars are not withheld from corresponding with or visiting
their families since'it is.@ssumed that most are able to reunite with them once they are

deported back to Cambodia >

e The right of achild who is depfjilqd of his or_her liberty to be held for the
shortest appropriate period of time =

.
il 4 il

The majority of Cambegian child beggars wiho had been arrested and sent to the
IDC told of being there for at least two days aﬁd at most one week (Multiple interviews
conducted on September 15 2010 Multi pIe |nterV|ews condueted on September 27,
2010; Multiple-interviews. conducted. on. February. 19, 2011, “However, there were
exceptional cases’such as in the case of Sokhanya, the ten-year-old Cambodian child
beggar in Aryanaprathet, who told of “having once been detained at the IDC for one
month (Interview with. Sokhanya on September 27, 2010). Of course, the reliability of
this data is‘questionable since’Atyanaprathet.isoff, the borderof«Cambedia so there is no
reason for Sokhanyato be'detained for one manth, unless.Thai offic¢ialSintended to put in

place a harsher penalty so that Sokhanya does not continue to re-migrate.into Thailand

iltegally.
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- Needs at the IDC
e Food

V/
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e Safedrinking water

Within one detention cell, there 1s a water filter. Additionally, bottled water can
be purchased at the IDC (Sathorn Winprakhon, Personal Communication, March 29,
2011). Therefore, Cambedian-child beggars are provided with safe drinking water at the
IDC.

e Sanitation

In terms of#Sanitation, Gambaodian chi ld beggars interviewed have complained
that the detention cell reeks of urine because bathrooms are placed in the cell. Overall,
Cambodian child beggarsinterviewed staied fhat the sanitation in the cell is quite horrible
(Multiple interviews conducted on September 15 2010). In terms of the sanitation for the
children, there are showers available (Sathor_rj —-Wji—(lprakhon, Personal Communication,
March 29, 2011); however, it isunctear how a:cblethis is to the children, especialy
since there are hundreds of people staying in one edll: Cambodian child beggars staying
in the cell are also given toothpaste, a toothbrush, and soap = two persons share one
toothbrush (Anenymous, Personal Communication, March 29, 2011). Overal, the
sanitation for children staying in the cell is quite worrying.

¢ .~Healthy and humane-environment

As the IDC is a detention cell, it cannot be_argued that the Cambodian child
beggers staying, there are in‘ahealthy and humane environment. The'saf et thing to say is
that at least'Cambodian child'beggars identified as'illegal migrants are only detained for
at most a week and Cambodian child beggars are not separated from the accompanying
adult. Not being separated from the accompanying adult may be more humane in that
Cambodian child beggars can remain with their parent while being detained, if they are
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accompanied by their parents. On the other hand, if the Cambodian child beggar is being
accompanied by an adult who is severely adusing the child or is placing him or her in an
extreme trafficking condition, this leaves the child.in a severely unhealthy and inhumane

condition that will only coniinue once the child'tsdeparted to Cambodia.

54  Conclusion

In terms of thesituatien of Cambadian child beggars on the streets, it can be seen
from this chapter that_the majority of them hardly receive any of their rights and hardly
any of their needs are fulfilled to an adequete level. It can also be seen that the situation
of Cambodian childbeggars on the streets:and that at the IDC is not much different —
Cambodian child beggars in both situations hardly receive any of their rights and hardly
have any of their needs fulfilled to an adequate level, save for receiving three adequate
meal s per day at the IDC. .

On the other hand, Camidodian child béggailé staying at the shelter homes receive
amost all of their rights and have amost &ll ‘of t,heir needs fulfilled. Yet, Cambodian
child beggars often want to leave the shelter homes so that they can see their families. It
should be noted that most of the Cambodian child beggars interViewed told of wanting to
see a family member who was not necessarily their own parent, such as their
grandmother or brother and sisters. This simply goes to convey that children in difficult
circumstances often carry:-the responsibility of‘taking care of the elderly or their younger
siblings. | Thus, the solution to 'solving 'the trafficking: for begging problem must go
beyond simply protecting the rights of Cambodian child beggars, to protecting the rights
of their families as well. Otherwise, following the righits-based approach only addresses
the structural causes at a surface level. Most/Cambodian child beggars interviewed, for
example, stated that they were very happy during their stay at the shelter homes initially.
However, the longer they stay at the shelter homes, the more they expressed anguish

because they are separated from their families. While it can be argued that long-term
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solutions should be addressed at the country of origin, such as Cambodia, it can be seen
from Vichear's case that although he loved staying at Dam Nok Tuek shelter home in
Cambodia, he chose to escape because he had responsibility to take care of his sick
parents and younger siblings. Another fact i0.accgpi is that the accompanying adult
usualy determines whether or not the child begs. Therefore, Cambodian child beggars
who had once stayed. airgovernment shelter homes, such as, Thavary, Bopha, and
Champel, are often back'begging on Bangkok streets because the adults accompanying
them decide to migratedo beg in Bangkok since the potential to earn income is more

lucrative and/or because they have nothing left for them back in Cambodia

From this chapier, it can He most 'gmfmy stated that children just want to be
children. Therefore, @l of the Cambodian ch1|=d beggars interviewed show a strong dislike
of begging, and they want to go to &chool JUSt llke any other child. However, they face a
reality where they must forgo certain needs, sdch as thelr need to see or provide for their
families, in order to attain other rights or assstanoefrom the State. Therefore, although it
may be practica that Thai OffICIaIS do not foHow the rights-based approach for every
Cambodian child beggar, it does not mean that foIIowmg the needs-based approach
fulfills al or any-of the Cambodian child begoars: fieeds; save that of the family.
Additionally, while-it may be more practical that Thal officials only follow the rights-
based approach for.Cambodian child beggars under extreme trefficking conditions, this
chapter conveys the lack-of efficacy in the screening process since severe trafficking
situationsdike that ‘of Champel!s pass through'the system twice over without ever being

effectively,screened as a victim of trafficking.



CHAPTER VI
CONCLUSION

6.1 Introduction

This thesis sought to determine the extent that Thailand's Anti-Trafficking in
Persons Act (2008) protecis €ambaodian child begoars rights as outlined in international
human rights conventions: Thiswas first done by assessing the policy coherence between
Thailand’'s Anti-Trafficking 1 Persons Act (2008) and other related policies such as the
Beggar Control Aet'(1944), the Child Pratection Act (2003), and the Immigration Act
(2979); the policy coherenge hetween th&eé_ A'cts eval uated whether there was confusion
in the operationalization of the Anti<Trafficking in Persons Act (2008) among Thai
officials. Secondly, /the guidelines desigried for the implementation of the Anti-
Trafficking in Persons /Act (2008) were ass&éed for their practicaity. Lastly, Thai
officials’ attitudes towards Cambaodian chiid’_ beggars in Thailand were explored to
determine whether they have pésulted in following the ‘rights-based approach’ or the
‘needs-based approach.’ ,: d

In the congeptual framework of this research, the dependent variable is the
treatment of Cambadian child beggars in Thailand by Thal officials and NGOs, whereas
the independent variables are: the policy coherence between the Anti-Trafficking in
Persons Act (2008) and related policies; the practicality of the guidelines following the
Anti-Trafficking in'Persons Act (2008);-and the oificials attitudes towards following the
rights-based approach or the needs-based approach when dealing with' Cambodian child
beggarsin Thailand.
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The human rights framework that is used to analyze the dependent variable of this
research was derived from the CRC, ICRMW, and the UN Anti-Trafficking Protocol,
which are the three international human rights.conventions specifically relevant to
Cambodian child beggars in Thaland. The .htuman rights framework consists of
overarching child’s rights principles that pertain to Cambaodian child beggars in Thailand
and moves to rights that.are'more specific to those Identified as victims of trafficking and
those identified as illegal*migrants:

As indepencent warigbles ©f this: research, ‘policy coherence’ is defined as
policies that complement and support each other in thelr objectives and ideas, and
‘practical guidelines' refer 10 the-guidelings Thai officials use during screening (May,
Sapotichne, and Workman, 2006, p. 2). Addi_tionally, the needs framework used for the
analysis of this research is/based on the def’i'niii-on of ‘basic needs by the Director-
Genera of the International Labor Organi'zi:a;tipni(ILO) in 1976, which include the
following: food, shelter, clothing, safe drinkir[g"{t\’/ater, sanitation, and a healthy and

humane environment.

The findings from this thesis reject the hypothesis of thiS research as it was found
that Thailand' s Anti=Trafficking in Persons Act (2008) does not sufficiently protect some
Cambodian child beggars’ rights when implemented. This wasmainly because of the lack
of policy coherence between the Anti-Trafficking in Persons Act (2008) and the Beggar
Control Act (1941) and the Immigration'Act (1979), the impracticality of the screening
interview form used for the implementation of the Anti-Trafficking in Persons Act
(2008), and the fact that Thai officials generally favoredha ‘ needs-based approach’ over a
“rights-based approach’.
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While this research found some flaws in the implementation of the Anti-

child trafficking for begging in ‘b and. Prior ] actment of the Anti-Trafficking
in Persons Act (2008)& a SpEcific law. to tackle human trafficking,
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more efficient. Additi e initiation of the ' g of the Beggar Control Act
(1941) in 2008, th e e arly shown that child trafficking for begging

Mo
isapriority on its national g e Go ernment Public Relations Department, 2008).

This chapter will first dré

P

1S from the findings and analysis of this
research. Subsequently, some tec '

the issue of child migrant bﬂjgmg.‘ﬁéﬁl’?*'
offered. L,‘_}

be made concerning how to solve

ugges! ions for future research will be

g
ﬂuaqwﬂwiwa1ﬂi
AN TUANINGAE



161

6.2 Policy Coherence

According to the UN Anti-Trafficking Protocol, all Cambodian child beggars are
victims of trafficking by definition. Thus, one of theimain questions raised in Chapter 3
was whether Thailand’s.Anti-Fraifickingin Persons Act(2008) entitles Cambodian child
beggars their rights.aswictims.of irafficking. The findings from this chapter conveyed
that the Anti-Trafficking 1n.Persons Act (2008) does ensure Cambodian child beggars
amost al of their righis under the human rights framework of this research. Therefore,
the Anti-Trafficking in Persons /Act (2008) does protect the rights of Cambodian child

beggars as outlined ia'human rights canventiens to alarge extent.

Additionally; the abjectives of other T’hqi policies that pertain to Cambodian child
beggars in Thailand were largely cdherent W|th tﬁose of the Anti-Trafficking in Persons
Act (2008), save for the Beggar Control Ac-:fi'(1941) and the Immigration Act (1979).
Firstly, the Anti-Trafficking inPetsons Act (2008)'and the Child Protection Act (2003)
shared the most policy coherence as both recognj_?ed child trafficking for begging. As
such, the forms of!protection and assistance ensured to Cambaodian child beggars under
both Acts were néarly identical. The Labor Protection Act (2008) was subsequently the
most coherent with'the Anti-Trafficking in Persons Act (2008)"in that it prohibited child
labor, and thus child begging. The Domestic Violence Victim Protection Act (2007) was
also largely coherent withithe Anti-Trafficking.in Persons Act (2008) in that it protects
Cambodian child beggars from forced begging and physical and mental harm within the
confinement of the family. All of these Acts ensure that Cambodian child beggars receive
some type of assistance by the Thal State. Additionally, if one right from the human
rights framework of this research was not covered in one of these Acts, it would be
subsequently covered by another. Therefore, all of the rights in the human rights
framework of this research are ensured to all Cambodian child beggars under Thai policy
when bringing together the Anti-Trafficking in Persons Act (2008), Child Protection Act
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(2003), Labor Protection Act (2008), and the Domestic Violence Victim Protection Act
(2007).

On the other hand, the Beggar Control Aet (1941) and the Immigration Act (1979)
show the least policy coherence with the /Anti-Traificking in Persons Act (2008) in that
the former only recognmizes voluntary begging and not child trafficking for begging, and
the latter gives Thai efficias the authority to apprehend and deport Cambodian child
beggars for illega eqiry 1nto Thailand. 'As such, both of these Acts fail to ensure
Cambodian child beggars the special - measures of protection they are entitled to as
victims of traffickingunder the Anti-Trafficki ng in Persons Act (2008) and, therefore, the
international human rights framewerk. i

In Chapter 4, ittwas found fhat this Iack -.6f policy eoherence between the Anti-
Trafficking in Persons Act (2008})-and other rélat'ed Acts, particularly the Beggar Control
Act (1941) and the Immigration Act (1979), and the lack of guidelines for the Child
Protection Act (2003) cause confusion among Thal foici als concerning which Act should
be operationalizediin practice. This is in part due to the fact that different government
ministries and/or “tdepartments are In charge of implementing the respective Acts. For
example, the BATWC under the MSDHS Is in charge of” implementing the Anti-
Trafficking in Persons Act (2008), the DSDW under the*MSDHS is in charge of
implementing the BeggarControl Act (1941), @nd the Immigration Bureau is in charge of
implementing the Immigration’ Act«(1979). As such, the Act that Thai officias worked
under generally determines whether or not the Anti-Trafficking in Persons Act (2008) is
followed. The fact that Thai officialsin charge of screéning victims of traffieking at Baan
Raitipung and the 1DC work _under the Beggar; Control 'Act (1941) and the Immigration
At (1979), respectively, thus holds implications for the protection of Cambodian child
beggars’ rightsin Thailand.
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Subsequently, the lack of guidelines for the Child Protection Act (2003) cause the
Child Protection Act (2003) and the Anti-Trafficking Persons Act (2008) to work against
one another even when they show strong pal i€y coherence. In Chapter 4 it was found that
the lack of guidelines for the Child Protection Aci(2003) causes Thai officias carry their
own interpretations of child’s rights, thus preventing the Child Protection Act (2003)
from being fully implemented to.protect al Cambodian-ehild beggars in Thailand; Thai
officials own interpretations.of ehild's rights affect the entire screening process from
start to finish and thus affect.whether or not the rights of Cambodian child beggars are
protected in Thailand. Forexample, it WanOL__Jrnd from the interviews with the Thai police
and immigration offigers that an initial stager of decision making occurs when deciding
whether or not to arrest and take the Cambodian child beggars into Tha custody. The
Thai police and immigrations officers’ interbr_etati ons of child’s rights usually determine
whether or not Cambodian child-beggars are evenentered into the screening process. For
example, some of the local police officers anffd-immigration officers interviewed were
unsure whether to follow the immigration Aéf-lf1979) and arrest Cambodian child
beggars, or to not arrest them because of * chi[&f é’rights.” Of course, these interpretations
of “child s rights®,are a violation of both the Chi Id Pfotection Act (2003) and the Anti-
Trafficking in Pefsens—Act—(2008)-which—eniittes-alt=Cambodian child beggars to
assistance and protection by the Thai State even if they are not identified as victims of

trafficking as such, but as children in difficult circumstances or street children.

Additionally, Tha officias interpretations of child’s rights determine whether or
not Cambedian child beggars are actually identified as victims of trafficking when
screened at the IDC, Baan Raitipungjor the local poligestation. Most of the Thai officials
in charge of screening Cambaodian child beggars at the IDC, Baan Raitipung, or the local
police station, for example, claim to disregard the Anti-Trafficking in Persons Act (2008)
when a Cambodian child beggar is accompanied by his or her parent because a “child’s
rights’ would be violated if he or she were to be separated from the parent because the

parent was identified to be the ‘trafficker’ of the child. In theory, however, all Cambodian
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child beggars are victims of trafficking even in circumstances where they are brought to
beg by their parents.

As such, before Cambodian child ‘beggais can be protected by the Anti-
Trafficking in Persons.Aci(2008), Thai officials-wihese work is guided primarily by
either the Beggar Conirol"Act (1941) or the Immigration Aet (1979), and not directly by
the Anti-Trafficking im*Persans Act (2008), must determine whether Cambodian child
beggars actualy entersinto the anti-trafficking screening process and how they are
subsequently identified aftep the screening is complete. The fact that Thai officias
working under the BATW.C ai Baan Kredtt:akarn and Baan Phumvet do not take part in
these two stages of degision-making thus prevents the Anti-Trafficking in Persons Act
(2008) from being fully implementedto protéct the rights of all Cambodian child beggars
in Thailand. ’

4y

6.3 The Practicality of‘the Guidelines -

The IDC.and Baan Raitipung generally use the preliminary interview form to
screen Cambodian.child beggars to determine if they are victims of trafficking. Overal,
this interview form was found to be impractical as the questions just repeat word-for-
word the definition of trafficking in the Anti-Trafficking in Persons Act (2008). Thisis a
concern because Thai” officias are aready confused concerning which Acts should be
operationalized when dealing with,Cambodian' child beggars in Thailand. Therefore, the
lack of policy coherence between the Anti-Trafficking in Persons Act (2008) and other
Acts, particularly the Beggar Control Act (1941) and the Immigration Act (1979), in
addition to theimpracticality af the guidelines used to sereen Cambodian ehildbeggars as
poassible victims of trafficking only supports a subjective screening process where Thal
officials at the IDC and Baan Raitipung determine whether or not Cambodian child
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beggars are victims of trafficking by using their own observations and interpretations of
what they consider to be trafficked or not trafficked.

Additionally, the interview form used for scieening Cambodian child beggars to
determine if they are victims oi trafficking by the IDC.and Baan Raitipung does not note
the definitional difference between adult and child trafficking. Therefore, it was found
that some of these Thai offigid s determined whether or net a Cambodian child beggar
was a victim of trafficking by assessing whether he or she was ‘deceived’ into begging,
even though the ‘means by whieh & Cambodian child beggar entered trafficking is not a
criterion for determining whether @ child is é:vi ctim of trafficking, but only whether he or
she was received for the purpose of ‘exploitation. As such, these impractical guidelines for
the screening of Cambodian child beggars as possible victims of trafficking prevent the
Anti-Trafficking in Persons act (2008) from béi'ng';fully implemented to protect the rights
of all Cambodian child beggars in“Thail and. - :

4 Fif

6.4 The Rights-Based Approach and:NeeQ&Based Approach

Chapter 5 discussed the benefits and drawbacks of following the rights-based
approach and the needs-based approach according to Thai officials. Overall, it was found
that the mgjority of Thai officials carry the opinion that Cambodian child beggars prefer
Tha officials to follow aneeds-based approach‘over a rights-based approach — meaning
that, Cambadian.child beggars prefer to be deported and just have Thal officials address
the immediate causes of their problems, rather than stay at the government shelter homes
for trafficked persons, such.as Baan Kredirakarn and Baan Phumvet, and have Thai
officlals address the structural causes of ‘their problems. Additionally, it was assessed
whether Cambodian child beggars actualy prefer Tha officials to follow a rights-based
approach or a needs-based approach by analyzing the circumstance of Cambodian child



166

beggars in Bangkok and Aryanaprathet in the three following situations: 1) living on the
streets 2) living at the shelter homes and 3) detained at the IDC.

It was concluded from this chapter.ihai.ehildren just want to be children.
Therefore, al of the Cambedian child-beggars interviewed show a strong dislike of
begging, and they want*to go.ie school, presumably Tn"Cambodia, just like any other
child. However, undeistheir present circumstances as locaied in Thailand, they face a
reality where they musiiforge certain needs, such as their need to see or provide for their
families, in order to attain other rights or assistance from the State. Therefore, although it
may be for practicalreasons that Thal offiéLaIs do not follow the rights-based approach
for every Cambodian child begger-and ideritl,ify’fthem as trafficked, it does not mean that
following the needs-based approach fulfillsfall or. any of the Cambodian child beggars
needs, save that of the fieed to be With their family. Additienally, while it may be more
practical that Tha officials only follow the ﬁ*é;hts—based approach for Cambodian child
beggars under extreme trafficking conditions, gu:sc‘hapter conveys the lack of efficacy in
the screening process since some cases of sev_e_rze,_t_r;atfi‘cki ng situations were found to not
be effectively sCreened as viircti ms of traffi'cl-d ng despite having been through the

screening processAUMErous times.

6.5 Recommendations

From this research, several -recommendations can be made so that Cambodian
child beggars rights are better protected in Thailand and so that the issue of child
migrant begging is more effectively dealt with in Thailand.
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Recommendations for Thai Legislation

The penalty for child trafficking for pegging in the 2008 draft Beggar Control
Bill and the Anti-Trafficking in Persans Act (2008) should be consistent with
one another. Additionally, if the 2008 Begoar Control Bill chooses to exempt
parents from being labeled as ‘trafficikers™if there is no act of threat or forced
involved, then this should also be explicitly stated in the Anti-Trafficking in
Persons Aet*(2008).and the interview form used for screening victims of
trafficking.

1
All Thaigegisation related to the Anti-Trafficking in Persons Act (2008),
particularly the Beggar Cantrol Act (1941) and the Domestic Violence Victim
ProtectiongAct (2007), should provide measures that explicitly prohibit any
individual from committing acts of trafficking. On a positive note, this is
currently beihg recognized undex i,the 2008 Begger Control Act draft Bill.

"

Practical guidelines on how to implement the Child Protection Act (2003)
with children who are not necessarily identified as victims of trafficking, but
as children in difficult circumstances,, should be designed. For the more
effective implementation of the Child Protection Act (2003), the Thai
government may consider having .one ministry in charge of the
implementation of-the Child Protection Act(2003).

Recommendations to Administrative Fragmentation

The Magestic Group, an informa grouping of government and NGO
representativesin _charge of the ‘revision of Thai law to incorporate the
Convention on the Rights of the"Child, should begin a systematic review of
how:t0 streamline the screening pracess.

With, the,support-of .the Majestic Group,-a gevernment-MOL covering al
relevant, ministries should be [created for child migrant beggars and child
trafficking for begging.
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Recommendations for the Implementation of the Anti-Trafficking in
Persons Act (2008)

Thai government support for mulii-stekeholder capacity building programs,
particularly for practitioners who are responsible for making initial contact
with the Cambodian child beggar, such-asthe M SDHS officials and the local
police officers, and for practitioners who are in charge of screening for
victims of«trafficking-at.the IDC, the local poliee station, and the government
shelter homesa#Thisiis to ensure that al Cambodian child beggars receive
preliminary protection when initial contact with government officials is made
and that the'rules and regulations for screening victims of trafficking are
‘trickledidown#to non-manageri_alg_staff.

=

Social workegs from the tréffick’i}lg shelter homes, such as Baan Kredtrakarn
and Baan Phumvet, should also be regularly in charge of screening
Cambodian child beggars fer victims of trafficking.

More initiative should be taken | by the Thal government to protect a
Cambodian child heggars right to be, separated from adults while being
detained at the IDC.and Baan Raitipung. This can be done by having daycare
centers available at these focations and by allowing Cambodian child beggars
to have access to them around the clock..

The intérview form used for screening victims of trafficking should include
guidelines from the ministerial rules and regulations and should distinguish
between child trafficking and adult trafficking. It should also outline the
different-policy sequence that should be taken by Thai officias depending on
the situation of the child beggar. This is so that policies are systematically
prioritized, but'yet flexible to.the child's,circumstance.
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6.6 Suggestions for Further Research

It is recommended th
pertaining to child trafficki

!#/iavried out on the following areas

1) The refe( 06 il process for Cambodian child
TN R

2)

3)

4)
5)

6)

7)

8)

S ministries integrate, draft,
rant beggars and how this

Il . ' ]
The truth be nsh iE tr sts bety «‘ Cambodian child beggars

raffickers' in Thailand

The extent tha nt = ;_:, rs right to privacy is protected during
legal proceedings
The extent that the v ents and/or ministries dealing with

child migr »t.tq in Persons Act (2008)
The regsons why the Child Prote 003) is not being fully

implem . lmand
The role of the Cambodian government in solving the Cambodian child
beggar issue in“Ehailand
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APPENDIX A

INTERVIEW QUESTIONS F

night)y? . — - —
0 Whamfaeféf‘fﬁ*’ ‘“’ ot bo

About how man

\ﬂ

-"“Who d : 2nds, with parents, with

the person you beg with blood-related? |
- Who degided that you beginbegging?

Pl U R i e 713

- Who do you glve the rest of the money to?
- Doesthat person éver hit you or get‘angry when you do fiot' earn

AR AERTLARIING A Y

- Doyou like begging?
- How happy are you about begging right now?
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3) Arethese needs being met in your current situation? (Mark Y or N)
- Adequate food

ess to drinki ng water?
ally drink out of bottled water or tapped
= i.e If youusudly o pped Water, is the water

NoLled betorenano:?

B
£

r face and body with

oW O

- soap and wash your hair with shampoo)
o] li-iow often do you wash&gyr hands before meals per day?

beggi ng‘7

9 W’W 3 \1 fl ?vmﬁ??ﬂyﬂmfﬂeﬂm

= Have you ever given money to a Thai police officer to not
be arrested?

= Do you think that you are treated properly when a Thai
police officer approaches you?
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* Doyou fed that you have ever been mistreated by passer-
byers’>
= Has . 1) ou hard or touched you where you
‘d
N \ id you cure your sickness?
e ctor didn’t do anything)

o Doyoufee aty hav efl etorestorplayoften’?
i |mportant for youin

4) Governme
hal government shelter

I.. g, Baan Phumvet)?
d how long did you stay

-  Didthesese ' W| »L'aa

a' Lo <
- Adequatefood _
0_Hodiftha i

._-l'-..‘- Ch mMeal make \/OLL T2

‘Vf

Shelte

0 Wheredid you sleep?
Iswhere you slept crowded or spaci ous’>

ﬂusrmf Wﬁ‘mﬁ@m

- Clothing

AR1aN SN TR

o How often were your clothes washed?
o Did these clothes keep you warm?
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- Safedrinking water

erally get access to drinking water?
ally drink out of bottled water or

from tapped water, was the

wash your face and body
S ampoo)?
efore meal s per day?

ad pre er y by Thai authorities at

e more than outside of the

ere not met during your stay at the

o =
O i | o ol
S o e -

- Canyou vhi - n e the most important for you at that
r r - ' o
i"

-w.Dic : . 0 JIo provided to Thai
horl e de t|

?‘OU separated from y§r parents upon enterl ng the shelter home?
ﬂ u ere you Wlth your blologlcal paren ar[ the me’? If not,

were you able to contact your parerg Were they ablet e visit

ARIARETUNTTIN SR
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- Didyou fed that you were able to freely express your view on
decisions that affected your life? For example, did you feel you were
ableto freely express whether you wanted to return home quickly, be
reunited with your family, seekdegal assistance, etc.? Were your
concernsitaken into consideraiwon by Tha authorities?

v
- Did you receive counseling (advice) and information on your legal
rightsn alanguage that you understood?

- Wereyou provided witi'l medical and psychological assistance?

- Wergyouprovided with educational and/or traini ng opportunities?

- 'Did you feel physically y's‘tgfe?;
- Didyoufedl that ybu Weré_:gﬁq_feﬂly returned to Cambodia?

- Didyou want te refurn to é:a;hbodi a?
P 2=
5) Children’s experience with-official procedures:

- Have you everbeen detained by Thai authorities?

- How many times have you been detained?

-~ _Were you detained with your biological parent.er alone?

- If @one, were you able to contact your parents? Were they able to
eame visit you? Were you able to be given tiaformation about how
your-parents were?

- Were you ever provided.with.|egal jassi stance during.your detention?

- . For your most recent detention, were you released or. deported?

- Do you fed that you were treated properly whilein the detention
center?

=y Imthedetentiancenter, did youstayin areonwithradults ordid you
stay separate from the adults? Did you want to stay separatefrom the
adults?
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6) During your stay in the detention center were the following needs met? (Mark Y
or N)

: inking water?
S e & i o Didvou.genealydrinkout of bottled water or

Y Y

rorﬁpped water, was the
water boiled beforehand?

Ut AT o

with soap and wash your hair with shampoo)
0 How oftengdid you wash yoﬂands before meal
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- Healthy and humane environment

o Didyou fed that you were treated properly by Thai authorities at
the shelter home?

; ';!' / r touched you where you do not
_ o e you > detention center?

o Wheny e sick, how didyou treat yourself?

o Did youfeel that any needswere not met during your stay at the

ention'Center?

™ st important for you at that

7) Concluding guestia \h
- Wha € *: .« w u d migrant beggars need?
- What ca w;‘*.: O i"& u- dren who beg?
- /hat gan b doneto ln -., i "‘l;
- Whaido See yoursel-aoing in
VY \

e?
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