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# # 5285990934 : MAJOR LAW

KEYWORDS : MANAGEMENT/ MINOR/ PROPERTY/ PARENT
BONGKODSUDA THONGLAMAI : MANAGEMENT OF MINOR’S PROPERTY BY THE PARENT.
THESIS ADVISOR :
ASSOC. PROF. SANUNKORN,DR.JUR., SOTTHIBANDHU, 197 pp.

This thesis aims to study the legal principle of the Civil law, the section 1574 in
the minor’s property managing by the parent and the result of the parent has made to
the minor’s property without asking permission by the court. Due to the section 1574 of
the Civil law, it does not indicate clearly on the parent performed on the minor’s property
unless the court order and the judgement of the case came out into two categories;
“ nullity 7 and “ ineffective ”. From this happened, it‘s clearly seen that it based on the
court’s determination. As the solution, it’s made much differences on the minor’s interests

or satisfactions.

Under the Principle of the section 1574, hasn’t imposed the role of the parent to
administration on the minor’s property clearly and also the resolution of unauthorized
Acts is depended on the court.

However, we have explained that the text over a custody case on the proper capacity to
parent with regard to the administration of the minor’ s property is inappropriated and

inadequate.

This study was therefore aimed to analyze and compare to the laws of Quebec Canada
Federal Republic of Germany and Japan on the minor in the subject of property
management by the governing authority. From the investigation found that particularly
Quebec Canada and the Federal Republic of Germany, the violation of a provision

allowing a court to act on the minor's property by governing authority clearly.

In conclusion of the study, to bring about a better result , protect the rights of a minor
and also their benefit on their property. Mending over the law, section 1574, jurisdiction
to modify on the management of the minor’s property by authorized from the court and
the parent or custody and the parties involved clearly on their violating and performing, it

must be required.

Field of Study : .__Laws Student’s Signature

Academic Year: 2012 Advisor’s Signature
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' Quebec Court of Appeal, Droit de la famille-2546 [Online], 2012, August 26. Available from :

http://vpn.chula.ac.th/reportingsystem.westlawecarswell.com
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" Civil code of Quebec Section 187. [Onlinel. Available from . http://ccg.lexum.org/ccq [2012,June
20]: In no case may more than one tutor to the person be appointed, but several tutors to property may be
appointed.

" Gvil  code of Quebec Section 240. [Online]. Available from . http://ccq.lexum.org/ccq
[2012,June 20] :

Within 60 days of the institution of the tutorship, the tutor shall make an inventory of
the property to be administered. He shall do the same in respect of property devolved to the
minor after the tutorship is instituted.

A copy of the inventory is transmitted to the Public Curator and to the tutorship
council.

" Givil code of Quebec Section 242. [Online]. Available from . http://ccq.lexum.org/ccq [2012,June
20] : The tutor is bound, if the value of the property to be administered exceeds $ 25,000, to take
out liability insurance or furnish other security to guarantee the performance of his obligations. The
kind and object of the security and the time granted to fumish it are determined by the
tutorship council

™ Givil code of Quebec Section 246. [Online]. Available from . http://ccq.lexum.org/ccq
[2012,June 20] : The tutor sends the annual account of his management to the minor 14 years of
age or over, to the tutorship council and to the Public Curator. The tutor to property renders an
annual account to the tutor to the person.

“UCvil  code of Quebec Section 247. [Online]. Available from . http://ccq.lexum.org/ccq
[2012,June 20] : At the end of his administration, the tutor shall give a final account to the minor
who has come of age; he shall also give an account to the tutor who replaces him and to the

minor 14 years of age or over or, where applicable, to the liquidator of the succession of the
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’ educaloi.qc.ca, Tutorship for minor [Online], 2012, March 1. Available from: http://
www.educaloi.qc.ca/en/oi/parents/50/

* Cour supérieure du Québec, Z. (A.), Requérante, c. G. (F.), Majeure inapte, et Ga. (M.) et Le
curateur public du Québec, Mis en cause [Online], 2012, August 26. Available from

http://vpn.chula.ac.th/reportingsystem.westlawecarswell.com
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> Quebec Superior Court, Ex parte Wood 1903 CarswellQue 203 [Online], 2012, August 26.

Available from : http://vpn.chula.ac.th/reportingsystem.westlawecarswell.com
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Civil  code of Quebec Section 183 . [Online]. Available from . http://ccqg.lexum.org/ccq
[2012,June 20]:
The tutor to property is responsible for the administration of the property of the minor,
but the tutor to the person represents the minor in judicial proceedings regarding that property.
Where several tutors to property are appointed, each of them is accountable for the

management of the property entrusted to him.
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Civil  code of Quebec Section 210. [Online]. Available from . http://ccq.lexum.org/ccq

[2012,June 20] :

All property given or bequeathed to a minor on condition that it be administered by a
third person is withdrawn from the administration of the tutor.

If the act does not indicate the particular mode of administration of the property, the
person administering it has the rights and obligations of a tutor to property.

" Civil code of Quebec Section 255. [Onlinel. Available from . http://ccg.lexum.org/ccq [2012,June
20] :

Tutorship ends when the minor attains full age, obtains full emancipation or dies
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The office of a tutor ceases at the end of the tutorship, when the tutor is replaced or
on his death.
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° Canadian Journal of Family Law, JOINT EXERCISE OF PARENTAL AUTHORITY: THE QUEBEC CIVIL
Law [Online], 2012, August 26. Available from : http://vpn.chula.ac.th/reportingsystem. westlawecarswell.com
! Cour supérieure du Québec, Public Curator for The Province of Quebec, in his quality of tutor
to the property of minor children G. (Am.), G. (Sa.), G. (H.) and G. (D.), Applicant, v. S. (S.A.), Defendant

[Onlinel, 2012, August 26. Available from : http://vpn.chula.ac.th/reportingsystem. westlawecarswell.com
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8The Curateur Public, Tutorship to the property of a minor [Online], 2012, March 1.

Available from : http://www.curateur.gouv.qgc.ca/cura/en/mineur/tutelle-biens/acteurs/index.html
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" Cvil  code of Quebec Section 209 . [Onlinel. Available from . http://ccq.lexum.org/ccq
[2012,June 20]: Fathers and mothers are not required in the administration of the property of their minor
child to make an inventory of the property, to furnish a security as a guarantee of their administration, to
render an annual account of management or to obtain any advice or authorization from the tutorship
council or the court unless the property is worth more than $25 000 or it is ordered by the court on the
application of an interested person.

" Civil code of Quebec Section 183. [Online]. Available from . http://ccq.lexum.org/ccq [2012,June
20] :

Father and mother, the director of youth protection or the person recommended by him
as tutor exercise tutorship gratuitously.

However, a father and mother may receive such remuneration as may be fixed by the
court, on the advice of the tutorship council, for the administration of the property of their child

where that is one of their principal occupation.
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" Cvil  code of Quebec Section 213 . [Onlinel. Available from . http://ccq.lexum.org/ccq
[2012,June 20]:

The tutor, before contracting a substantial loan in relation to the patrimony of the minor,
offering property as security, alienating an important piece of family property, an immovable or an
enterprise , or demanding the definitive partition of immovables heal by the minor in undivided
coownership, shall obtain the authorization of the tutorship council or, if the property or security is
worth more than $25,000, of the court, which seeks the advice of tutorship council.

The tutorship council or the court does not allow the loan to be contracted, or property
to be alienated by onerous title or offered as security, except where that is necessary to ensure
the education and maintenance of the minor, to pay his debts or to maintain the property in
good order or safeguard its value. The authorization then indicates the amount and terms and
condition of the loan, the property that may be alienated or offered as security, and sets forth
the conditions under which it may be done.

- Civil code of Quebec Section 162 [Online]. Available from . http://ccq.lexum.org/ccq [2012,June

201

An act performed by the tutor without the authorization of the court although the nature of the
act requires it may be annulled on the application of the minor, without any requirement to prove that he
has suffered damage.
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" Cvil  code of Quebec Section 1419 . [Online]. Available from . http://ccqg.lexum.org/ccq
[2012,June 20] : A contract is relatively null where the condition of formation sanctioned by its nullity is
necessary for the protection of an individual interest, such as where the consent of the parties or of one of
them is vitiated

Civil code of Quebec Section 1418 . [Online]. Available from . http://ccq.lexum.org/ccq
[2012,June 20]:

The absolute nullity of a contract may be invoked by any person having a present and
actual interest in doing so; it is invoked by the court of its own motion.

A contract that is absolutely null may not be confirmed.

" Gvil code of Quebec Section 1420 . [Online]. Available from . http://ccq.lexum.org/ccq
[2012,June 20]:

The relative nullity of a contract may be invoked only by the person in whose interest it
is established or by the other contracting party , provided he is acting in good faith and sustains
serious injury therefrom ; it may not be invoked by the court of its own motion.

A contract that is relatively null may be confirmed.

* Cour supérieure du Québec, Québec (Curateur public) c. G. (G.) 1997 CarswellQue 1366
[Online], 2012, August 26. Available from : http://vpn.chula.ac.th/reportingsystem.westlawecarswell.com
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" Civil code of Quebec Section 163. [Online]. Available from . http://ccq.lexum.org/ccq [2012,June
20] : An act performed alone by a minor or his tutor without the authorization of the tutorship council
although the nature of the act requires it may not be annulled or the obligations arising from it reduced, on
the application of the minor, unless he suffers damage therefrom.

® Joshua AKrane and Michael H.Lubetsky, Reopening the Langelier Mignault Debate on
Unauthorized Transactions Involving a Minor’s Property [Online], 2012, March 21. Available from
http://www.revuegeneralededroit.ca/index.php?option=com_sobi2&catid=3&sobi2ld=817&sobi2Task=sobi2Det
ails&ltemid=0&lang=en
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" M. B. c. Québec (Curateur public), 2005 CanLlIl 17083 (QC CS) [Online], 2012, March 3 Available
from : http://www.canlii.org/fr/qc/qgccs/doc/2005/2005canliil 7083/2005canliil 7083.html

. Lam S. Forrester, The German Civil Code, North — Holland Publishing Company, Amsterdam,
Oxford, 1975, page xi — xiv .
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" Norbert Horn , Hein Kotz and Hans G. Leser, German Private and Commercial Law : An
Introduction ,Clarendon Press, Oxford ,1982 ,Page 189 - 192

" German Civil Code Section 1 : The legal capacity of a human being begins on the completion of
birth.

" German Civil Code Section 2 : Majority begins at the age of eighteen.

™ German Civil Code Section 1626.[Online]. Available from . http://www.gesetze-im-nternet.de/
englisch_bgb/englisch_bgb [2012,June 20]:

(1)The parents have the duty and the right to care for the minor child (parental custody). The
parental custody includes the care for the person of the child (care for the person of the child) and the
property of the child (care for the property of the child).

(2)in the care and upbringing of the child, the parents take account of the growing ability and the
growing need of the child for independent responsible action. They discuss questions of parental custody
with the child to the extent that, in accordance with the stage of development of the child, it is advisable,
and they seek agreement.

(3)The best interests of the child as a general rule include contact with both parents. The same
applies to contact with other persons to whom the child has ties, if maintaining these ties is beneficial for its
development.
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" German Civil Code Section 106.[Online]. Available from . http://www.gesetze-im-nternet.de/
englisch_bgb/englisch_bgb [2012,June 20] : A minor who has reached the age of seven has limited capacity
to contract under sections 107 to 113.

" German Civil Code Section 2229.[0Online].  Available from . http://www.gesetze-im-
nternet.de/englisch_bgb/englisch_bgb [2012,June 20] :

Testamentary capacity of minors, lack of testamentary capacity

(1) A minor may make a will only once he has attained his sixteenth year of age.

(2)

*»*  German Civil Code Section 107 .[Onlinel. Available from . http://www.gesetze-im-
nternet.de/englisch_bgb/englisch_bgb  [2012,June 20]: For a declaration of intent as a result of which he
does not receive only a legal benefit, a minor requires the consent of his legal representative.

" German Civil Code Section 108.[Onlinel. Available from . http://www.gesetze-im-
nternet.de/englisch_bgb/englisch_bgb [2012,June 20] :

Entry into a contract without consent

(1If the minor enters into a contract without the necessary consent of the legal representative, the
effectiveness of the contract is subject to the ratification of the legal representative.

(2)If the other party requests the representative to declare his ratification, the declaration can only
be made to the other party; a declaration or refusal of ratification made to the minor before the request of
the other party is ineffective. The ratification may only be declared before the expiry of two weeks after
receipt of the demand,; if ratification is not declared, it is considered to have been refused.

(3)If the minor has become fully capable of contracting, the ratification of the minor takes the place

of the ratification of the representative.
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" German Civil Code section [Online]. Available from . http://www.gesetze-im-nternet.de/
englisch_bgb/englisch_bgb [2012,June 20] :

Residence of persons who lack full capacity to contract

(1)A person who is not capable of contracting or who has limited capacity to contract can neither
establish nor terminate residence without the consent of his legal representative.

(2)A minor who is or has been married may independently establish and terminate residence.
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" German Civil Code BGB Section 1638 [Online]. Available from . http://www.gesetze-im-
nternet.de/ englisch_bgb/englisch_bgb [2012,June 20]:

(1)The care for the property of the child does not extend to the property which the child acquires
as a result of death or which is given it free of charge inter vivos if the testator by testamentary disposition or
the donor when making the disposition stipulated that the parents were not to manage the property.

(2)The parents may also not manage whatever the child acquires on the basis of a right that is part
of such property or as compensation for the destruction, damage or deprivation of an object that is part of
the property or by a legal transaction that relates to the property.

(3)If it is stipulated by testamentary disposition or when the disposition is made that one parent
shall not manage the property, the other parent manages it. In this respect, this parent represents the child.

" German Civil Code Section 1640.[Online]. Available from . http://www.gesetze-im-nternet.de/
englisch_bgb/englisch_bgb [2012,June 20] :

(1)The parents must make an inventory of the property subject to their management which the
child acquires as a result of death, affix to the inventory an affirmation that it is correct and complete and
submit the inventory to the family court. The same applies to property which the child obtains in another
way on the occasion of a death, and to lump sum payments that are made instead of maintenance, and
gratuitous dispositions. In the case of household objects, a statement of the total value is sufficient.

(2)Subsection (1) does not apply

1. if the value of an acquisition of property does not exceed 15,000 euros or
2. to the extent that the testator by testamentary disposition or the donor when making
the disposition made a direction to the contrary

(3)If the parents, contrary to subsection (1) or (2), do not submit an inventory, or if the inventory
submitted is inadequate, the family court may order that the inventory is recorded by a competent authority
or a competent official or notary.

" German Civil Code Section 1641.[Online]. Available from . http://www.gesetze-im-nternet.de/
englisch_bgb/englisch _bgb [2012,June 20] : The parents may not, in representation of the child, make
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donations. An exception applies to donations that are made to comply with a moral duty or to show
consideration to decency

" German Civil Code Section 1642.[Online]. Available from . http://www.gesetze-im-nternet.de/
englisch_bgb/englisch_bgb [2012,June 20] : The parents must invest the money of the child subject to their
management in accordance with the principles of efficient management of assets to the extent that it is not
to be kept ready to pay expenses.
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" German Civil Code Section 1822.[Online]. Available from . http://www.gesetze-im-nternet.de/
englisch_bgb/englisch_bgb [2012,June 20] :

The guardian requires the approval of the family court

1. for a legal transaction by which the ward is obliged to make a disposition of his property as a
whole or of an inheritance that has accrued to him or of his future share of the inheritance on intestacy or of
his future compulsory portion, and a disposition of the share of the ward in an inheritance,

2. to disclaim an inheritance or a legacy, to waive a compulsory portion and for a contract for the
division of an inheritance,

3. for a contract which is directed to the nongratuitous acquisition or the disposal of a trade or
business and for a shareholders’ or partnership agreement that is entered into to operate a trade or
business,

4. for a usufructuary lease of a farm or a commercial business,

5. for a lease or usufructuary lease or another contract which obliges the ward to make periodical
payments, if the contractual relationship is to continue for more than one year after the ward reaches the
age of majority,

6. for an apprenticeship agreement that is entered into for longer than one year,

7. for a contract directed to the assumption of a service or employment relationship if the ward is
to be obliged to render performance in person for longer than one year,

8. for taking out a loan against the credit of the ward,

9. for issuing a bearer bond or for the assumption of an obligation under a bill of exchange or
another instrument that may be transferred by endorsement,

10. for the assumption of the liability of a third party, in particular for the assumption of a
guarantee,

11. for the granting of a full commercial power of agency

12. for a settlement or an arbitration agreement, unless the object of the dispute or of the
uncertainty can be assessed in money and does not exceed the value of 3,000 euros, or the settlement
corresponds to a judicial settlement suggestion made in writing or recorded by the court,

13. for a legal transaction that cancels or reduces the existing security for a claim of the ward or

creates a duty to cancel or reduce it.
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" German Civil Code Section 1643.[Online]. Available from . http://www.gesetze-im-nternet.de/
englisch_bgb/englisch_bgb [2012,June 20] :

Legal transactions subject to approval

(1For legal transactions for the child, the parents need the approval of the family court in the
cases in which under section 1821 and under section 1822 nos. 1, 3, 5 and 8 to 11 a guardian needs
approval.

(2)The same applies to the disclaimer of an inheritance or of a legacy and for the waiver of a
compulsory portion. Where the devolution on the child occurs only as the result of the disclaimer of a
parent who represents the child alone or jointly with the other parent, the approval is necessary only if the
parent was entitled together with the child.

(3)The provisions of sections 1825 and 1828 to 1831 apply with the necessary modifications.

" German Civil Code Section 1828 .[Online]. Available from . http://www.gesetze-im-nternet.de/
englisch_bgb/englisch_bgb  [2012,June 20]: The family court may pronounce the approval of a legal
transaction only to the guardian.

“German Civil Code Section 1812.[Online]. Available from . http://www.gesetze-im-nternet.de/
englisch_ bgb/englisch_bgb [2012,June 20] :

Dispositions of claims and securities

(1)The guardian may dispose of a claim or of another right by which the ward may demand
performance, and of a security of the ward, only with the approval of the supervisory guardian, except to the
extent that the approval of the family court is required under sections 1819 to 1822. The same applies to

the assumption of the duty to make such a disposition.
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(2)The approval of the supervisory guardian is substituted by the approval of the family court.

(3)If there is no supervisory guardian, the approval of the family court takes the place of the
approval of the supervisory guardian, except to the extent that the guardianship is conducted by more than
one guardian jointly.

™ German Civil Code Section 1825.[Online]. Available from . http://www.gesetze-im-nternet.de/
englisch_bgb/englisch_bgb [2012,June 20] :

General authorization

(1)The family court may give the ward a general authorisation for legal transactions for which under
section 1812 the approval of the supervisory guardian is necessary and for the legal transactions set out in
section 1822 nos. 8 to 10.

(2)The authorisation should only be given if it is necessary for the purpose of management of
assets, in particular for the operation of a trade or business.

"German Civil Code Section 1829 [Online]. Available from . http://www.gesetze-im-nternet.de/
englisch_bgb/englisch _bgb [2012,June 20]:

Subsequent approval

(DIf the guardian enters into a contract without the necessary approval of the family court, the
effectiveness of the contract is subject to the subsequent approval of the family court. The approval and its
refusal take effect in relation to the other party only when the guardian notifies the other party of it.

(2)Where the other party requests the guardian to notify it whether the approval has been granted,
the notification of the approval may occur only before the end of a period of four weeks after the receipt of
the request; if it is not given, the approval is deemed to have been refused.

(3)If the ward has reached the age of majority, the approval of the ward takes the place of the

approval of the family court.
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‘German Civil Code Section 1830 [Online]. Available from . http://www.gesetze-im-nternet.de/
englisch_bgb/englisch_bgb [2012,June 20]: Right of revocation of the other party

If the guardian has claimed to the other party, untruthfully, that the family court has given its
approval, the other party is entitled to revoke the contract until it is informed of the subsequent approval of
the family court, unless it knew of the lack of approval when it entered into the contract.

" German Civil Code Section 1831 [Online]. Available from . http://www.gesetze-im-nternet.de/
englisch_bgb/englisch_bgb [2012,June 20]:

Unilateral legal transaction without approval

A unilateral legal transaction which the guardian enters into without the necessary approval of the
family court is ineffective. Where the guardian, with this approval, enters into such a legal transaction with
another person, the legal transaction is ineffective if the guardian does not provide the approval and the

other person for this reason and without undue delay rejects the legal transaction.
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“German Civil Code Section 161.[Online]. Available from . http://www.gesetze-im-nternet.de/
englisch_bgb/englisch_bgb [2012,June 20]:

Ineffectiveness of dispositions in the period of suspense

(1If a person has disposed of a thing, and the disposition is subject to a condition precedent, any
further disposition which he makes as regards the thing in the period of suspense is ineffective on the
satisfaction of the condition to the extent that it would defeat or adversely affect the effect subject to the
condition. Such a disposition is equivalent to a disposition which is effected during the period of suspense by
execution or attachment or by the administrator in insolvency proceedings.

(2)In the case of a condition subsequent, the same applies to the dispositions of a person whose
right expires on the fulfilment of the condition.

(3)The provisions in favour of those who derive rights from an unauthorised person apply with the

necessary modifications
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® WILHELM ROHL, HISTORY OF LAW IN JAPAN SINCE 1868, BRILL LEIDEN BOSTON, PRINTED
IN'NETHERLANDS COPYRIGHT 2005, page 262

' HIROSHI ODA, JAPANESE LAW, second edition, Oxford, London : Butterworths, 1992, page 380 -
381
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" Ibid., p. 386 - 388

‘Civil  code of Japan  Article 3 .[Onlinel. http://www.japaneselawtranslation.go.jp/law/detail
[2012,June 20]:

Subsequent approval
(1) The enjoyment of private rights shall commence at birth.

(2) Unless otherwise provided by applicable laws, regulations or treaties, foreign nationals shall
enjoy private rights.

“Civil  code of Japan  Article 4.[0Online]. http://www.japaneselawtranslation.go.jp/law/detail
[2012,June 20] : The age of majority is reached when a person has reached the age of 20.

" il code of Japan Article 753.[Online]. http://www.japaneselawtranslation.go.jp/law/detail

[2012,June 20] : If a minor enters into marriage, he/she shall be deemed to have attained majority.
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" avil code of Japan Article 5. [Onlinel. http://www.japaneselawtranslation.go.jp/law/detail
[2012,June 20] :

(1) A minor must obtain the consent of his/her statutory agent to perform any juristic act; provided,
however, that, this shall not apply to an act merely intended to acquire a right or to be relieved of a duty.

(2) A juristic act in contravention of the provision of the preceding paragraph may be rescinded.

(3) Notwithstanding the provision of paragraph (1), in cases the statutory agent permits the
disposition of property by specifying the purpose thereof, a minor may freely dispose of the same to the
extent of such purpose. The same shall apply in cases his/her statutory agent permits the disposition of the
property without specifying any purpose.

o Civil code of Japan Article 6. [Online]. http://www.japaneselawtranslation.go.jp/law/detail
[2012,June 20] :

(1) A minor who is permitted to carry on one or more kinds of business shall have the same
capacity to act as a person of the age of majority as far as such business is concerned.

(2) In the case set forth in the preceding paragraph, if the minor may be unable to perform the
relevant business for any reason, his/her statutory agent may revoke or limit permission in accordance with

the provisions of Part IV (Relatives).

" Civil  code of Japan Article 818.[Online]. http://www.japaneselawtranslation.go.jp/law/detail
[2012,June 20] :

(1) A child who has not attained the age of majority shall be subject to the parental authority of
his/her parents.

(2) If a child is an adopted child, he/she shall be subject to the parental authority of his/her

adoptive parents.
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" Civil  code of Japan Article 819.[Online]. http://www.japaneselawtranslation.go.jp/law/detail
[2012,June 20]

(1) If parents divorce by agreement, they may agree upon which parent shall have parental
authority in relation to a child.

(2 )In the case of judicial divorce, the court shall determine which parent shall have parental
authority.

(3) In the case where parents divorce before the birth of a child, the mother shall exercise parental
rights and duties; provided that the parties may agree that the father shall have parental authority after the
child is born.

(4) A father shall only exercise parental authority with regard to a child of his that he has affiliated if
both parents agree that he shall have parental authority.

(5) When the parents do not, or cannot, make the agreements referred to in paragraph (1),
paragraph (3), and the preceding paragraph, the family court may, on the application of the father or the
mother, make a ruling in lieu of agreement.

(6)The family court may, on the application of any relative of the child, rule that the other parent

shall have parental authority in relation to the child if it finds it necessary for the interests of the child.
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" Gvil  code of Japan Article  820.[Online]. http://www.japaneselawtranslation.go.jp/law/detail
[2012,June 20] : A person who exercises parental authority holds the right, and bears the duty, to care for
and educate the child.

*%

Civil code of Japan Article 821.[0nline]. http://www.japaneselawtranslation.go.jp/law/detail

[2012,June 20] : Residence of a child shall be determined by a person who exercises parental authority.

KKK

Civil code of Japan Article 822 .[Onlinel. http://www.japaneselawtranslation.go.jp/law/detail
[2012,June 20]:
(1) A person who exercises parental authority may discipline the child to the extent necessary, or
enter the child into a disciplinary institution with the permission of the family court.
(2) The family court may determine that the child shall stay in a disciplinary institution for a period
of no more than six months; provided that this period may be shortened at any time on the application of a

person who exercises parental authority.
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Civil code of Japan Article 823 .[Online]. http://www.japaneselawtranslation.go. jo/law/detail
[2012,June 20]:
(1) A child may not have an occupation without the permission of a person who exercises parental

authority.
(2) A person who exercises parental authority may revoke or limit the permission referred to in the
preceding paragraph in the case referred to in paragraph (2) of Article 6.
’ Civil code of Japan Article 824.[Online]. http://www.japaneselawtranslation.go.jp/law/detail
[2012,June 20] : A person who exercises parental authority shall administer the property of the child and
represent the child in any legal juristic act in respect of the child's property; provided, however, that if an

obligation requiring an act of the child is to be created, the consent of the child shall be obtained.
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Civil code of Japan Article 827.[Onlinel. http://www.japaneselawtranslation.go.jp/law/detail
[2012,June 20] :A person who exercises parental authority shall exercise the right of administration of
property with the same care he/she would exercise for him/herself.
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Civil code of Japan Article 826 .[Online]. http://www.japaneselawtranslation.go.jp/law/detail

[2012,June 20]:

(1) If an act involves a conflict of interest between a father or mother who exercises parental
authority and a child, a person who exercises parental authority shall apply to the family court to have a
special representative for the child appointed.

(2) In the case where a person exercises parental authority for more than one child, if there is an
act which involves a conflict of interest between one child and the other child or children, a person who
exercises parental authority shall apply to have a special representative for that child appointed.

KHRK

Civil code of Japan Article 830 .[Online]. http://www.japaneselawtranslation.go.jp/law/detail
[2012,June 20]:

(1) If a third party who grants property to a child gratuitously indicates an intention not to allow a
father or mother who exercises parental authority to administer that property, that property shall not be
subject to the administration of the father or mother.

(2) If neither parent has the right to administer the property referred to in the preceding paragraph
and the third party does not appoint an administrator for that property, the family court may, on the
application of a child, any relative of the child or a public prosecutor, appoint an administrator.

(3) Even if a third party has appointed an administrator for the property, the preceding paragraph
shall apply if the right of that administrator is extinguished or the replacement of that administrator is
required, and the third party does not appoint another administrator.

(4) The provisions of Articles 27 to 29 inclusive shall apply mutatis mutandis to the cases referred

to in the preceding two paragraphs.
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Civil code of Japan Article 103 .[Online]. http://www.japaneselawtranslation.go.jp/law/detail
[2012,June 20]: An agent who has no specified authority shall have the authority to do the following acts
only:

(i) acts of preservation; and
(i) acts which have the purpose of using or improving any Thing or right which is the subject of the
agency to the extent such act does not change the nature of such property or right

Civil code of Japan Article 28.[Online]. http://www.japaneselawtranslation.go.jp/law/detail
[2012,June 20] : If an administrator needs to perform any act beyond the authority set forth in Article 103,
he/she may perform such act by obtaining the permission of the family court. The same shall likewise apply
if the administrator needs to perform any act beyond the authority stipulated by the absentee in cases it is

not clear whether the absentee is dead or alive.
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" Civil  code of Japan Article  29.[0nline]. http://www.japaneselawtranslation.go.jp/law/detail
[2012,June 20] :

(1) The family court may require an administrator to provide reasonable security with respect to
the administration and return of the property.

(2) The family court may grant reasonable remuneration to the administrator from the property of
the absentee with due regard to the relationship between the administrator and absentee and other

circumstances.
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Civil code of Japan Article 832.[Online]. http://www.japaneselawtranslation.go.jp/law/detail
[2012,June 20] :

(1) Obligations that arise from the administration of property between a person who exercised
parental authority and the child shall be extinguished by prescription if not exercised within five years from
the time the right of administration of property is extinguished.

(2) If the right of administration of property is extinguished while the child has not yet attained the
age of majority and the child has no legal representative, the period in the preceding paragraph shall be

calculated from the time the child attains the age of majority or a new legal representative takes office
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" Civil  code of Japan Article 834 .[Online]. http://www.japaneselawtranslation.go.jp/law/detail
[2012,June 20]: If a father or mother abuses parental authority or if there is gross misconduct, the family
court may, on the application of any relative of the child or a public prosecutor, make a ruling that strips the

father or mother of his/her parental authority.

*%

Civil  code of Japan Article 835.[0nline]. http://www.japaneselawtranslation.go.jp/law/detail
[2012,June 20] : If a father or mother who exercises parental authority endangers the property of a child
through an impropriety in his/her administration, the family court may, on the application of any relative of
the child or a public prosecutor, make a ruling that strips the father or mother of his/her right to administrate
the property.

” Civil code of Japan Article 837.[Onlinel. http://www.japaneselawtranslation.go.jp/law/detail
[2012,June 20] :

(1) If there is an unavoidable reason, a father or mother who exercises parental authority may, with
the permission of the family court, surrender parental authority or the right of administration of property.

(2) If the reason in the preceding paragraph has ceased to exist, a father or mother may, with the
permission of the family court, resume parental authority or the right of administration of property.

Civil code of Japan Article 828.[Online]. http://www japaneselawtranslation.go.jp/law/detail
[2012,June 20] : When a child attains the age of majority, a person who exercised parental authority shall
account for the administration of property without delay; provided, however, that the expenses incurred in
the care of the child and the administration of property shall be deemed to have been set-off against the
profits from the child's property
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Civil code of Japan Article 859-3.[Online]. http://www.japaneselawtranslation.go.jp/law/detail
[2012,June 20] : A guardian of an adult shall obtain the permission of the family court for sale, rent,
cancellation of lease, or establishment of a mortgage, or any other disposition equivalent to these, on the

ward's behalf with regard to a building or site used for the adult ward's residence
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Civil code of Japan Article 826.[Online]. http://www.japaneselawtranslation.go.jp/law/detail
[2012,June 20] :
(1) If an act involves a conflict of interest between a father or mother who exercises parental
authority and a child, a person who exercises parental authority shall apply to the family court to have a
special representative for the child appointed.
(2) In the case where a person exercises parental authority for more than one child, if there is an
act which involves a conflict of interest between one child and the other child or children, a person who

exercises parental authority shall apply to have a special representative for that child appointed
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CIVIL CODE OF QUEBEC
Updated to 15 March 2008

BOOK ONE - PERSONS

TITLE FOUR- CAPACITY OF PERSONS

CHAPTER II- TUTORSHIP TO MINORS

DIVISION |- TUTORSHIP

Section 177. Tutorship is established in the interest of the minor; it is intended to
ensure the protection of his person, the administration of his patrimony and,

generally, to secure the exercise of his civil rights.

Section 178. Tutorship to minors is legal or dative.
Tutorship resulting from the law is legal; tutorship conferred by the

father and mother or by the court is dative.

Section 179. Tutorship is a personal office open to every natural person capable of

fully exercising his civil rights who is able to assume the office.

Section 180. No person may be compelled to accept a dative tutorship except,
failing any other person, the director of youth protection or, for tutorship to property,
the Public Curator.

Section 181. Tutorship does not pass to the heirs of the tutor; they are simply
responsible for his administration. If they are of full age, they are bound to continue

his administration until a new tutor is appointed.

Section 182. Tutorship exercised by the director of youth protection or the Public

Curator is attached to the office.

Section 183. Fathers and mothers, the director of youth protection or the person
recommended by him as tutor exercise tutorship gratuitously.

However, a father and mother may receive such remuneration as may
be fixed by the court, on the advice of the tutorship council, for the administration

of the property of their child where that is one of their principal occupations.

' http://ccq.lexum.org/ccg/chapter.do?lang=en&book=1&title=4&chapter=10 [Online],2012,June 26
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Section 184. A dative tutor may receive such remuneration as is fixed by the court
on the advice of the tutorship council or by the father or mother by whom he is
appointed, or by the liquidator of their succession if so authorized. The expenses of
the tutorship and the revenue from the property to be administered are taken into

account.

Section 185. Except where divided, tutorship extends to the person and property of

the minor.

Section 186. Where tutorship extends to the person of the minor and is exercised by
a person other than the father or mother, the tutor acts as the person having

parental authority, unless the court decides otherwise.

Section 187. In no case may more than one tutor to the person be appointed, but

several tutors to property may be appointed.

Section 188. The tutor to property is responsible for the administration of the
property of the minor, but the tutor to the person represents the minor in judicial
proceedings regarding that property.

Where several tutors to property are appointed, each of them is

accountable for the management of the property entrusted to him.

Section 189. A legal person may act as tutor to property, if so authorized by law.

Section 190. Whenever a minor has any interest to discuss judicially with his tutor, a

tutor ad hoc is appointed to him.

Section 191. Tutorship is based at the domicile of the minor.
If a tutorship is exercised by the director of youth protection or by the

Public Curator, the tutorship is based at the place where that person holds office.
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DIVISION Il
LEGAL TUTORSHIP
Section 192. In addition to having the rights and duties connected with parental
authority, the father and mother, if of full age or emancipated, are, of right, tutors
to their minor child for the purposes of representing him in the exercise of his civil
rights and administering his patrimony.

The father and mother are also tutors to their child conceived but yet
unborn and are responsible for acting on his behalf in all cases where his patrimonial

interests require it.

Section 193. The father and mother exercise tutorship together unless one parent is

deceased or prevented from expressing his wishes or from doing so in due time.

Section 194. Either parent may give the other the mandate to represent him in the
performance of acts pertaining to the exercise of tutorship.

The mandate is presumed with regard to third persons in good faith.

Section 195. Where the custody of a child is decided by judgment, the tutorship
continues to be exercised by the father and mother, unless the court, for grave

reasons, decides otherwise.

Section 196. In case of disagreement relating to the exercise of the tutorship

between the father and mother, either of them may refer the dispute to the court.
The court decides in the interest of the minor after fostering the

conciliation of the parties and, if need be, obtaining the opinion of the tutorship

council.

Section 197. Deprivation of parental authority entails loss of tutorship; withdrawal of
certain attributes of parental authority or of the exercise of such attributes entails

loss of tutorship only if so decided by the court.

Section 198. A father or mother deprived of tutorship as a result of having been
deprived of parental authority or having had the exercise of certain attributes of
parental authority withdrawn may, even after dative tutorship is instituted, be

reinstated as tutor once he or she again has full exercise of parental authority.
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Section 199. Where the court declares the father and mother of a minor deprived of
parental authority without appointing another tutor, the director of youth protection
having jurisdiction in the child's place of residence becomes by virtue of his office
legal tutor to the child unless the child is already provided with a tutor other than
his father and mother.

The director of youth protection is also, until the order of placement,
legal tutor to a child he has caused to be declared eligible for adoption or in whose
respect he has received a general consent to adoption, except where the court has

appointed another tutor.

DIVISION 1l

DATIVE TUTORSHIP

Section 200. A father or mother may appoint a tutor to his or her minor child by
will, by a mandate given in anticipation of the mandator's incapacity or by filing a
declaration to that effect with the Public Curator.

Section 201. The right to appoint a tutor belongs exclusively to the last surviving
parent or to the last parent who is able to exercise tutorship, as the case may be, if
that parent has retained legal tutorship to the day of his death.

Where both parents die simultaneously or lose the ability to exercise
tutorship during the same event, each having designated a different person as tutor,

and both persons accept the office, the court decides which person will hold it.

Section 202. Unless the designation is contested, the tutor appointed by the father
or mother assumes office upon accepting it.
If the person does not refuse the office within 30 days after being

informed of his appointment, he is presumed to have accepted.

Section 203. Whether the tutor appointed by the father or mother accepts or
refuses the office, he shall notify the liquidator of the succession and the Public

Curator.

Section 204. Where the person appointed by either parent refuses tutorship, he shall
without delay notify his refusal to the replacement, if any, designated by the parent.
The person may, however, retract his refusal before the replacement accepts the

office or an application to institute tutorship is made to the court.
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Section 205. Tutorship is conferred by the court where it is expedient to appoint a
tutor or a replacement, to appoint a tutor ad hoc or a tutor to property or where
the designation of a tutor appointed by the father and mother is
contested.

Tutorship is conferred on the advice of the tutorship council, unless it
is applied for by the director of youth protection.

Section 206. The minor, the father or mother and close relatives of the minor and
persons connected by marriage or a civil union to the minor or any other interested
person, including the Public Curator, may apply to the court and, if necessary,

propose a suitable person who is willing to accept the tutorship.

Section 207. The director of youth protection or the person recommended as tutor
by him may also apply for the institution of tutorship to an orphan who is a minor
and who has no tutor, or to a child whose father and mother both fail, in fact, to
assume his care, maintenance or education, or to a child who in all likelihood would

be in danger if he returned to his father and mother.

DIVISION IV
ADMINISTRATION OF TUTORS
Section 208. In respect of the property of the minor, the tutor acts as an

administrator entrusted with simple administration.

Section 209. Fathers and mothers are not required in the administration of the
property of their minor child to make an inventory of the property, to furnish a
security as a sguarantee of their administration, to render an annual account of
management or to obtain any advice or authorization from the tutorship council or
the court unless the property is worth more than $25 000 or it is ordered by the

court on the application of an interested person.

Section 210. All property given or bequeathed to a minor on condition that it be
administered by a third person is withdrawn from the administration of the tutor.
If the act does not indicate the particular mode of administration of the

property, the person administering it has the rights and obligations of a tutor to

property.
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Section 211. A tutor may accept alone any gift in favour of his pupil. He may not
accept any gift with a charge, however, without obtaining the authorization of the

tutorship council.

Section 212. A tutor may not transact or prosecute an appeal without the

authorization of the tutorship council.

Section 213. The tutor, before contracting a substantial loan in relation to the
patrimony of the minor, offering property as security, alienating an important piece of
family property, an immovable or an enterprise, or demanding the definitive partition
of immovables held by the minor in undivided co-ownership, shall obtain the
authorization of the tutorship council or, if the property or security is worth more
than $25 000, of the court, which seeks the advice of the tutorship council.

The tutorship council or the court does not allow the loan to be
contracted, or property to be alienated by onerous title or offered as security, except
where that is necessary to ensure the education and maintenance of the minor, to
pay his debts or to maintain the property in good order or safeguard its value. The
authorization then indicates the amount and terms and conditions of the loan, the
property that may be alienated or offered as security, and sets forth the conditions

under which it may be done.

Section 214. No tutor may, before obtaining an expert's appraisal, alienate property
worth more than $25 000, except in the case of securities quoted and traded on a
recognized stock exchange according to the provisions respecting presumed sound
investments. A copy of the appraisal is attached to the annual management account.
Juridical acts which are related according to their nature, their object or

he time they are performed constitute one and the same act.

Section 215. A tutor acting alone may enter into an agreement to continue in
indivision, but in that case the minor, once of full age, may terminate the agreement
within one year, regardless of its term.

Any agreement authorized by the tutorship council and by the court is

binding on he minor once of full age.
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Section 216. The clerk of the court gives notice without delay to the tutorship
council and to the Public Curator of any judgment relating to the interests of the
patrimony of a minor and of any transaction effected pursuant to an action to which

the tutor is a party in that quality.

Section 217. Where the property is worth more than $25 000, the liquidator of a
succession which devolves or is bequeathed to a minor and the donor of property if
the donee is a minor, and, in any case, any person who pays an indemnity for the
benefit of a minor, shall declare that fact to the Public Curator and state the value

of the property.

Section 218. A tutor sets aside from the property under his administration all sums
necessary to pay the expenses of the tutorship, in particular, to provide for the
exercise of the civil rights of the minor and the administration of his patrimony. He
also does so where, to ensure the minor's maintenance and education, it is

necessary to make up for the support owed by the father and mother.

Section 219. The tutor to the person agrees with the tutor to property as to the
amounts he requires each year to pay the expenses of the tutorship.
If the tutors do not agree on the amounts or their payment, the

tutorship council or, failing that, the court decides.

Section 220. The minor manages the proceeds of his work and any allowances paid
to him to meet his ordinary and usual needs.

Where the revenues of the minor are considerable or where justified by
the circumstances, the court, after obtaining the advice of the tutor and, where
applicable, the tutorship council, may fix the amounts that remain under the
management of the minor. It takes into account the age and power of discernment
of the minor, the general conditions of his maintenance and education and his

obligations of support and those of his parents.

Section 221. A director of youth protection exercising a tutorship or the person he
recommends to exercise it shall obtain the authorization of the court where the law
requires the tutor to obtain the advice or authorization of the tutorship council

before acting.
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Where the property is worth more than $25 000, however, or, at all
events, where the court so orders, tutorship to property is conferred on the Public
Curator, who has from that time the rights and obligations of a dative tutor, subject

to the provisions of law.

DIVISION V

TUTORSHIP COUNCIL

§ 1. — Role and establishment of the council

Section 222. The role of the tutorship council is to supervise the tutorship. The
tutorship council is composed of three persons designated by a meeting of relatives,
persons connected by marriage or a civil union and friends or, if the court so decides,

of only one person.

Section 223. A tutorship council is established both in the case of dative tutorship
and in that of legal tutorship, although, in the latter case, only where the father and
mother are required, in respect of the administration of the property of the minor, to
make an inventory, to furnish security or to render an annual account of
management.

No council is established where the tutorship is exercised by the
director of youth protection, a person he has recommended as tutor, or the Public

Curator.

Section 224. Any interested person may initiate the establishment of a tutorship
council by applying either to a notary or to the court of the place where the minor
has his domicile or residence for the calling of a meeting of relatives, persons
connected by marriage or a civil union and friends.

The court examining an application for the appointment or replacement

of a tutor or tutorship council may do likewise, even of its own motion.

Section 225. The tutor appointed by the father or mother of a minor or the father
and mother, as the case may be, shall initiate the establishment of the tutorship
council.

The father and mother may, at their option, convene a meeting of

relatives, persons connected by marriage or a civil union and friends or make an
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application to the court for the establishment of a tutorship council composed of

only one person designated by the court.

Section 226. The father and mother of the minor and, if they have a known
residence in Québec, his other ascendants and his brothers and sisters of full age
shall be called to the meeting of relatives, persons connected by marriage or a civil
union and friends called to establish a tutorship council.

The other relatives, persons connected by marriage or a civil union and
friends of the minor may be called to the meeting provided they are of full age. Not
fewer than five persons shall attend the meeting and, as far as possible, the

maternal and paternal lines shall be represented.

Section 227. Persons who shall be called are always entitled to present themselves

at the first meeting and give their opinion even if they were not called.

Section 228. The meeting appoints the three members of the council and designates
two alternates, giving consideration so far as possible to representation of the
maternal and paternal lines.

It also appoints a secretary, who may or may not be a member of the
council, responsible for taking and keeping the minutes of the deliberations; it fixes
the remuneration of the secretary, where applicable.

The tutor may not be a member of the tutorship council.

Section 229. Vacancies are filled by the council by selecting a designated alternate
in

the line where the vacancy occurred. If there is no alternate, the council selects a
relative or a person connected by marriage or a civil union in the same line or, if
none, a relative or a person connected by marriage or a civil union in the other line

or a friend.

Section 230. The tutorship council is bound to invite the tutor to each of its

meetings to hear his opinion; the minor may be invited.

Section 231.The court may, on application or of its own motion, rule that the
tutorship council will be composed of only one person designated by it where,

owing to the dispersal or indifference of the family members or their inability, for
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serious reasons, to attend, or to the personal or family situation of the minor, it
would be inadvisable to establish a council composed of three persons.

The court may in such a case designate a person who shows a special
interest in the minor or, failing that, the director of youth protection or the Public
Curator, if he is not already the tutor.

The court may exempt the person making the application from first
calling a meeting of relatives, persons connected by marriage or a civil union and
friends if it is shown that sufficient effort has been made to call the meeting, but

that such effort has been in vain.

Section 232. Excepting the director of youth protection and the Public Curator, no
person may be compelled to accept membership in the council; a person who has
agreed to become a member may be released at any time provided it is not done at
an inopportune moment.

Membership of a tutorship council is a personal charge that entails no

remuneration.

§ 2. — Rights and obligations of the council
Section 233. The tutorship council gives advice and makes decisions in every case
provided for by law.

Moreover, where the rules of administration of the property of others
provide that the beneficiary shall or may give his consent to an act, obtain advice or

be consulted, the council acts on behalf of the minor who is the beneficiary.

Section 234. The council, where composed of three persons, meets at least once a
year; deliberations are not valid unless a majority of its members attend the meeting
or unless all the members can express themselves by a means which allows all of
them to communicate directly with each other.

The decisions and advice of the council are taken or given by majority

vote; each member shall give reasons.

Section 235. Whenever a minor has any interest to discuss judicially with his tutor,

the council causes a tutor ad hoc to be appointed to him.

Section 236. The council ascertains that the tutor makes an inventory of the

property of the minor and that he furnishes and maintains a security.
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The council receives the annual management account from the tutor and
is entitled to examine all documents and vouchers attached to the account and

obtain a copy of them.

Section 237. Any interested person may, for a grave reason, apply to the court
within 10 days to have a decision of the council reviewed or for authorization to

initiate the establishment of a new council.

Section 238. The tutor may demand the convening of the council or, if it cannot be

convened, apply to the court for authorization to act alone.

Section 239. The council is responsible for seeing that the records of the tutorship
are preserved and for transmitting them to the minor or his heirs at the end of the

tutorship.

DIVISION VI
SUPERVISION OF TUTORSHIPS
§ 1. — Inventory
Section 240. Within 60 days of the institution of the tutorship, the tutor shall make
an inventory of the property to be administered. He shall do the same in respect of
property devolved to the minor after the tutorship is instituted.

A copy of the inventory is transmitted to the Public Curator and to

thetutorship council.

Section 241. A tutor who continues the administration of another tutor after the

rendering of account is exempt from making an inventory.

§ 2. — Security

Section 242. The tutor is bound, if the value of the property to be administered
exceeds $25 000, to take out liability insurance or furnish other security to guarantee
the performance of his obligations. The kind and object of the security and the time
granted to furnish it are determined by the tutorship council.

The tutorship is liable for the costs of the security.

Section 243. The tutor shall without delay furnish proof of the security to the

tutorship council and to the Public Curator.
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The tutor shall maintain the security or another of sufficient value for

the duration of his office and furnish proof of it every year.

Section 244. A legal person exercising tutorship to property is exempt from

furnishing security.

Section 245. Where it is advisable to release the security, the tutorship council or
the minor, once he attains full age, may do so and, at the cost of the tutorship,
apply for cancellation of the registration, if any. Notice of the cancellation is given to
the Public Curator.

§ 3. — Reports and accounts
Section 246. The tutor sends the annual account of his management to the minor
14 years of age or over, to the tutorship council and to the Public Curator.

The tutor to property renders an annual account to the tutor to the

person.

Section 247. At the end of his administration, the tutor shall give a final account to

the minor who has come of age; he shall also give an account to the tutor who
replaces him and to the minor 14 years of age or over or, where applicable, to the
liquidator of the succession of the minor. He shall send a copy of his final account to

the tutorship council and to the Public Curator.

Section 248. Every agreement between the tutor and the minor who has come of
age relating to the administration or the account is null unless it is preceded by a

detailed rendering of account and the delivery of the related vouchers.

Section 249. The Public Curator examines the annual accounts of management and
the final account of the tutor. He also ascertains that the security is maintained.
He may require any document and any explanation concerning the

accounts and, where provided for by law, require that they be audited.
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DIVISION VI

REPLACEMENT OF TUTOR AND END OF TUTORSHIP

Section 250. A dative tutor may, for a serious reason, apply to the court to be
relieved of his duties, provided his application is not made at an inopportune

moment and notice of it has been given to the tutorship council.

Section 251. The tutorship council or, in case of emergency, one of its members
shall apply for the replacement of a tutor who is unable to perform his duties or
neglects his obligations. A tutor to the person shall act in the same manner with
regard to a tutor to property.

Any interested person, including the Public Curator, may also, for the

reasons set forth in the first paragraph, apply for the replacement of the tutor.

Section 252. Where tutorship is exercised by the director of youth protection, by a
person he recommends as tutor or by the Public Curator, any interested person may

apply for his replacement without having to justify it for any reason other

Section 253. During the proceedings, the tutor continues to exercise his duties unless
the court decides otherwise and appoints a provisional administrator responsible for

the simple administration of the property of the minor.

Section 254. Every judgment terminating the duties of a tutor contains the reasons

for replacing him and designates the new tutor.

Section 255. Tutorship ends when the minor attains full age, obtains full
emancipation or dies.
The office of a tutor ceases at the end of the tutorship, when the tutor

is replaced or on his death.

Section 1419. A contract is relatively null where the condition of formation
sanctioned by its nullity is necessary for the protection of an individual interest, such

as where the consent of the parties or of one of them is vitiated.
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Book five — Obligations

Title one - Obligations in general

Chapter ii — Contracts

Division iii - Formation of contracts

§ 2. — Sanction of conditions of formation of contracts

I. — Nature of nullity

Section 1416. Any contract which does not meet the necessary conditions of its

formation may be annulled.

Section 1417. A contract is absolutely null where the condition of formation

sanctioned by its nullity is necessary for the protection of the general interest

Section 1418. The absolute nullity of a contract may be invoked by any person
having a present and actual interest in doing so; it is invoked by the court of its own
motion.

A contract that is absolutely null may not be confirmed.

Section 1419. A contract is relatively null where the condition of formation
sanctioned by its nullity is necessary for the protection of an individual interest, such

as where the consent of the parties or of one of them is vitiated.

Section 1420. The relative nullity of a contract may be invoked only by the person
in whose interest it is established or by the other contracting party, provided he is
acting in good faith and sustains serious injury the refrom; it may not be invoked by
the court of its own motion.

A contract that is relatively null may be confirmed.

Section 1421. Unless the nature of the nullity is clearly indicated in the law, a
contract which does not meet the necessary conditions of its formation is presumed

to be relatively null.

ll. — Effect of nullity
Section 1422. A contract that is null is deemed never to have existed.
In such a case, each party is bound to restore to the other the

prestations he has received.
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lll. — Confirmation of the contract
Section 1423. The confirmation of a contract results from the express or tacit will to
renounce the invocation of its nullity.

It results only if the will to confirm is certain and evident.

Section 1424. Where the nullity of a contract may be invoked by each of the parties
or by several of them against a common opposite party to the contract, confirmation

by one of them does not prevent the others from invoking nullity.
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German Civil Code

BGB
Book 1 - General Part
Chapter 2 - Registered associations
Division 3 - Legal transaction
Title 2 - Declaration of intent
Section 130

Effectiveness of a declaration of intent to absent parties

(1A declaration of intent that is to be made to another becomes effective, if made
in his absence, at the point of time when this declaration reaches him. It does not

become effective if a revocation reaches the other previously or at the same time.

(2)The effectiveness of a declaration of intent is not affected if the person declaring

dies or loses capacity to contract after making a declaration.

(3)These provisions apply even if the declaration of intent is to be made to a public

authority.

Section 131

Effectiveness in relation to persons without full capacity to contract

(DIf a declaration of intent is made to a person incapable of contracting, it does not

become effective until it has reached his legal representative.

(2)The same applies if the declaration of intent is made to a person with limited
capacity to contract. If, however, the declaration merely provides a legal advantage
to the person with limited capacity to contract, or if the legal representative has
given his consent, the declaration becomes effective at the time when it reaches the

person with limited capacity.

) http://www.gesetze-im-internet.de/englisch_bgb/englisch_bgb.html#p5530 [Online],2012,June 25
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Book 4 Family law
Divition 2 Rerationship
Title 5 Parental custody
Section 1626

Parental custody, principles

(1)The parents have the duty and the right to care for the minor child (parental
custody). The parental custody includes the care for the person of the child (care for
the person of the child) and the property of the child (care for the property of the
child).

(2)In the care and upbringing of the child, the parents take account of the growing
ability and the growing need of the child for independent responsible action. They
discuss questions of parental custody with the child to the extent that, in
accordance with the stage of development of the child, it is advisable, and they seek

agreement.

(3)The best interests of the child as a general rule include contact with both parents.
The same applies to contact with other persons to whom the child has ties, if

maintaining these ties is beneficial for its development.

Section 1626a
Parental custody of parents who are not married to each other; declarations of

parental custody

(1)Where the parents, at the date of the birth of the child, are not married to each
other, they have joint parental custody if they

1. declare that they wish to take on parental custody jointly (declarations of

parental custody), or

2. marry each other.

(2)Apart from this, the mother has the parental custody.
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Section 1626b
Special requirements for the effectiveness of the declaration of parental

custody

(1A declaration of parental custody subject to a condition or a stipulation as to time

is ineffective.

(2)The declaration of parental custody may be made even before the birth of the
child.

(3)A declaration of parental custody is ineffective to the extent that a court decision
on parental custody under sections 1671 and 1672 has been made or such a

decision has been altered under section 1696 (1).

Section 1626¢c

Declaring in person; parent with limited capacity to contract

(1)The parents may make the declarations of parental custody only without a

representative.

(2)The declaration of parental custody of a parent with limited capacity to contract is
subject to the approval of his legal representative. The approval may only be given
by the legal representative without a representative; section 1626b (1) and (2) applies
with the necessary modifications. The family court must substitute the approval on
the application of the parent with limited capacity to contract if the declaration of

parental custody does not conflict with the welfare of this parent.

Section 1626d

Form; duty of notification
(1)Declarations of parental custody and approvals must be notarially recorded.

(2)The reporting agency without undue delay notifies the making of declarations of
parental custody and approvals, stating the date of birth and place of birth of the
child and the name that the child had at the time when its birth was recorded to the
youth welfare office competent under section 87c (6) sentence 2 of Book Eight of
the Social Security Code [Sozialgesetzbuch] for the purpose of giving information

under section 58a of Book Eight of the Social Security Code [Sozialgesetzbuch].
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Section 1626e

Ineffectiveness

Declarations of parental custody are ineffective only if they do not satisfy the

requirements of the above provisions.

Section 1627

Exercise of parental custody

The parents must exercise the parental custody on their own responsibility and in
mutual agreement for the best interests of the child. In the case of differences of

opinion, they must attempt to agree.

Section 1628

Court decision in the case of differences of opinion between the parents

If the parents, in a single matter or in a particular kind of matter of parental custody
the arrangements for which are of substantial importance for the child, cannot agree,
the family court, on the application of a parent, may transfer the decision to one

parent. The transfer may be subject to limitations or conditions.

Section 1629

Representation of the child

(1)Parental custody includes the representation of the child. The parents represent
the child jointly; where a declaration of intention is to be made to the child, it is
sufficient if it is made to one parent. One parent represents the child alone, to the
extent that he exercises parental custody alone or the decision has been transferred
to him under section 1628. In the case of imminent danger, each parent is entitled to
undertake all legal act that are necessary for the best interests of the child; the other

parent is to be informed without undue delay.

(2)The father and the mother may not represent the child to the extent that under
section 1795 a guardian is excluded from the representation of the child. If the
parental custody for a child is held by the parents jointly, then the parent in whose
charge the child is may assert maintenance claims of the child against the other
parent. The family court may deprive the father and the mother under section 1796

of the representation; this does not apply to the determination of paternity.
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(2a)The father and the mother may not represent the child in court proceedings
under section 1598a (2).

(3)If the parents of the child are married to each other, then one parent, as long as
the parents live apart or a matrimonial matter is pending at court between them,
may assert maintenance claims of the child against the other parent only in his own
name. A court decision obtained by one parent and a court settlement entered into

between the parents also take effect for and against the child.

Section 1629a

Restriction of liability of minors

(1)The liability for obligations that the parents, as part of their statutory power of
agency, or other persons entitled to represent, as part of their power of agency, have
created with effect for the child by legal transaction or another action, or that have
arisen on the basis of an acquisition as a result of death that occurred during the
minority, is restricted to the inventory of the assets of the child that are in existence
when the child reaches the age of majority; the same applies to obligations arising
from legal transactions that the minor under sections 107 and 108 or section 111
entered into with the approval of his parents or for obligations arising from legal
transactions for which the parents received the approval of the family court. If the
minor who is now of full age relies on the restriction of liability, the provisions of
sections 1990 and 1991 for the liability of the heir apply with the necessary

modifications.

(2)Subsection (1) does not apply to obligations from the independent operation of a
trade or business to the extent that the minor was entitled to do this under section
112, and for obligations from legal transactions that served solely the satisfaction of

his personal needs.

(3)The rights of the creditors against co-debtors and those who are jointly liable and
their rights arising from a security created for the claim or from a priority notice

securing its creation are not affected by subsection (1).

(4)If a member of a community of heirs or an association of persons does not within
three months after the minor reaches full age demand the partitioning of the estate

or the termination of the association, then in case of doubt it is to be assumed that
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the obligation arising from such a relationship arose after the minor reached full age;
similar provisions apply to the proprietor of a trading business who has reached full
age and who does not terminate this within three months after reaching full age.
Under the preconditions set out in sentence 1, it is also presumed that the present
assets of the person who has reached full age were already in existence when he

reached full age.

Section 1630

Parental custody in the case of appointment of a curator or of foster care

(1)The parental custody does not extend to matters of the child for which a curator

has been appointed.

(2)Where the care for the person of the child or the care for the property of the child
is the responsibility of a curator, then the family court decides, if the parents and the
curator cannot agree in a matter that relates to both the person and the property of
the child.

(3)If the parents place the child in foster care for a long period of time, the family
court, on the application of the parents or of the foster carer, may transfer matters
of parental custody to the foster carer. For the transfer on the application of the
foster carer, the approval of the parents is required. In the scope of the transfer, the

foster carer has the rights and duties of a curator.

Section 1631

Contents and limits of care for the person of the child

(1)The care for the person of the child includes without limitation the duty and the

right to care for, bring up and supervise the child and to specify its abode.

(2)Children have a right to non-violent upbringing. Physical punishments,

psychological injuries and other degrading measures are inadmissible.

(3)The family court is to support the parents, on application, in exercising care for the

person of the child in suitable cases.
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Section 1631a

Training and occupation

In matters of training and of occupation, the parents take account in particular of the
aptitude and inclination of the child. If there are doubts, the advice of a teacher or

of another suitable person should be obtained.

Section 1631b

Accommodation associated with deprivation of liberty

Accommodation for the child that is associated with deprivation of liberty requires
the approval of the family court. Accommodation is permissible if it is necessary in
the child’s best interests, in particular in order to avert a danger to the child himself
or to a third-party and the danger cannot be remedied by other means, including via
other public assistance. Without approval, accommodation is only permissible if

delay entails risk; the approval must thereafter be obtained without undue delay.

Section 1631c

Prohibition of sterilisation

The parents may not consent to a sterilisation of the child. Nor can the child itself

consent to the sterilisation. Section 1909 does not apply.

Section 1632
Surrender of the child; determination of contact; order that child remains in

foster care

(1)The care for the person of the child includes the right to require surrender of the
child from every person who is unlawfully withholding it from the parents or from

one parent.

(2)The care for the person of the child also includes the right to determine contact

for the child, even with effect for and against third parties.

(3)Disputes that relate to a matter under subsection (1) or 2 are decided by the

family court on the application of a parent.
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(4)Where the child has lived in foster care for a long period of time, and where the
parents want to remove the child from the foster carer, the family court may, of its
own motion or on the application of the foster carer, order that the child remains
with the foster carer, if and as long as the best interests of the child would be

endangered by the removal.

Section 1633

Care for the person of the child in the case of a married minor

The care for the person of a minor child that is or was married is restricted to

representation in the personal matters.

Section 1638
Restriction of care for the property of the child

(1)The care for the property of the child does not extend to the property which the
child acquires as a result of death or which is given it free of charge inter vivos if the
testator by testamentary disposition or the donor when making the disposition

stipulated that the parents were not to manage the property.

(2)The parents may also not manage whatever the child acquires on the basis of a
right that is part of such property or as compensation for the destruction, damage or
deprivation of an object that is part of the property or by a legal transaction that

relates to the property.

(3)If it is stipulated by testamentary disposition or when the disposition is made that
one parent shall not manage the property, the other parent manases it. In this

respect, this parent represents the child.

Section 1639

Directions of the testator or donor

(1)Whatever the child acquires as a result of death or whatever it is given free of
charge inter vivos the parents must manage under the directions that were made by

testamentary disposition or when the disposition was made.

(2)The parents may deviate from the directions to the extent that, under section
1803 (2) and (3), this is permitted to a guardian.
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Section 1640

Inventory of property

(1)The parents must make an inventory of the property subject to their management
which the child acquires as a result of death, affix to the inventory an affirmation
that it is correct and complete and submit the inventory to the family court. The
same applies to property which the child obtains in another way on the occasion of
a death, and to lump sum payments that are made instead of maintenance, and
gratuitous dispositions. In the case of household objects, a statement of the total

value is sufficient.
(2)Subsection (1) does not apply
1. if the value of an acquisition of property does not exceed 15,000 euros or

2. to the extent that the testator by testamentary disposition or the donor when

making the disposition made a direction to the contrary.

(3)If the parents, contrary to subsection (1) or (2), do not submit an inventory, or if
the inventory submitted is inadequate, the family court may order that the inventory

is recorded by a competent authority or a competent official or notary.

Section 1641

Prohibition of donation

The parents may not, in representation of the child, make donations. An exception
applies to donations that are made to comply with a moral duty or to show

consideration to decency.

Section 1642

Investment of money

The parents must invest the money of the child subject to their management in
accordance with the principles of efficient management of assets to the extent that

it is not to be kept ready to pay expenses.
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Section 1643

Legal transactions subject to approval

(1)For legal transactions for the child, the parents need the approval of the family
court in the cases in which under section 1821 and under section 1822 nos. 1, 3, 5

and 8 to 11 a guardian needs approval.

(2)The same applies to the disclaimer of an inheritance or of a legacy and for the
waiver of a compulsory portion. Where the devolution on the child occurs only as
the result of the disclaimer of a parent who represents the child alone or jointly with
the other parent, the approval is necessary only if the parent was entitled together
with the child.

(3)The provisions of sections 1825 and 1828 to 1831 apply with the necessary

modifications.

Section 1644
Surrender of objects of property to the child

The parents may not, without the approval of the family court, surrender to the
child, to perform a contract entered into by the child or for its free disposition,

objects that they may alienate only with the approval of the family court.

Section 1645

New trade or business

The parents should not, without the approval of the family court, commence a new

trade or business in the name of the child.

Section 1646
Acquisition with funds of the child

(DIf the parents acquire movable things with the funds of the child, then on the
acquisition the ownership passes to the child, unless the parents do not intend to
acquire for the account of the child. This applies in particular also to bearer

instruments and to instruments made out to order which bear a blank endorsement.
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(2)The provisions of subsection (1) apply with the necessary modifications if the
parents, with the funds of the child, acquire a right in property of the nature
designated or another right for the transfer of which the contract of assignment

suffices.

Section 1648

Reimbursement of outlays

If the parents, in exercising the care for the person of the child or the care for the
property of the child, make outlays which in the circumstances they are permitted to
recard as necessary, then they may demand reimbursement from the child except to

the extent that the outlays are not borne by themselves.

Section 1649
Use of the income of the property of the child

(1)The income of the property of the child that is not needed for the proper
management of the property is to be used for the maintenance of the child. To the
extent that the income of the property is not sufficient, the income may be used
which the child acquires as a result of its work or as a result of the independent

operation of a trade or business permitted him under section 112.

(2)The parents may use the income of the property which is not needed for the
proper management of the property and for the maintenance of the child for their
own maintenance and for the maintenance of the minor unmarried siblings of the
child, to the extent that this is equitable, taking into account the property and
earnings situation of the persons involved. This power lapses on the marriage of the
child.

Section 1664
Limited liability of the parents

(DIn exercising the parental custody, the parents are answerable to the child only for

the care they customarily exercise in their own affairs.

(2)If both parents are responsible for damage, they are liable as joint and several
debtors.
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Section 1666

Court measures in the case of endangerment of the best interests of the child

()Where the physical, mental or psychological best interests of the child or its
property are endangered and the parents do not wish or are not able to avert the

danger, the family court must take the measures necessary to avert the danger.

(2)In general it is to be presumed that the property of the child is endangered if the
person with care for the property of the child violates his maintenance obligation
towards the child or his duties connected with the care for the property of the child
or fails to comply with orders of the court that relate to the care for the property of
the child.

(3)The court measures in accordance with subsection (1) include in particular

1. instructions to seek public assistance, such as benefits of child and youth welfare

and healthcare,
2. instructions to ensure that the obligation to attend school is complied with,

3. prohibitions to use the family home or another dwelling temporarily or for an
indefinite period, to be within a certain radius of the home or to visit certain other

places where the child regularly spends time,

4. prohibitions to establish contact with the child or to bring about a meeting with
the child,

5. substitution of declarations of the person with parental custody,
6. part or complete removal of parental custody.

(4)In matters of care for the person of the child, the court may also undertake

measures with effect against a third party.

Section 1666a

Principle of proportionality; priority of public support measures

(DMeasures which entail a separation of the child from its parental family are

admissible only if the danger cannot be countered in another way, not even through
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public support measures. This also applies if one parent is temporarily or for an
indefinite period to be refused use of the family home. Where a parent or a third
party is refused the use of the home in which the child also lives or of another
home, then when the duration of the measure is assessed it should also be
considered whether this person has the ownership, a heritable building right or
usufruct in the plot of land on which the home is located; similar provisions apply to
the ownership of an apartment, a permanent residential right and a right of
habitation running with the land, or if the parent or third party is the lessee of the

home.

(2)The complete care for the person of the child may be revoked only if other
measures have been unsuccessful or if it is to be assumed that they do not suffice to

avert the danger.

Section 1667

Court measures in the case of endangerment of the property of the child

(1)The family court may order that the parents submit an inventory of the property
of the child and render an account of the management. The parents must affix to
the inventory an affirmation that it is correct and complete. If the inventory
submitted is inadequate, the family court may order that the inventory is made by a

competent authority or by a competent official or notary.

(2)The family court may order that the money of the child is invested in a particular
way and that its approval is necessary for revocation. If securities, valuables or Debt
Register claims against the Federal Government or a Land are part of the property of
the child, the family court may impose on the parent who represents the child the
same duties as, under sections 1814 to 1816 and 1818, are imposed on a guardian;

sections 1819 and 1820 apply with the necessary modifications.

(3)The family court may require the parent who endangers the property of the child
to provide security for the property subject to his management. The nature and the
scope of the provision of security is determined by the family court in its discretion.
In the creation and cancellation of the security, the cooperation of the child is
substituted by the order of the family court. The provision of security may be
compelled only by the care for the property of the child being removed in whole or

in part under section 1666 (1).



177

(4)The costs of the measures ordered are borne by the parent who occasioned them.

Section 1671

Living apart and joint parental custody

(DIf parents who have joint parental custody live apart for a period that is not
merely temporary, each parent may apply for the family court to transfer parental

custody or part of the parental custody to him alone.
(2)The application is to be granted to the extent that

1. the other parent consents, unless the child has reached the age of fourteen and

objects to the transfer, or

2. it is to be expected that the termination of the joint parental custody and the

transfer to the applicant is most conducive to the best interests of the child.

(3)The application is not to be granted to the extent that the parental custody must

be organised differently on the basis of other provisions.

Section 1672

Living apart where the mother has parental custody

(DIf the parents live apart for a period that is not merely temporary and if, under
section 1626a (2), the mother has parental custody, the father, with the approval of
the mother, may apply for the family court to transfer to him alone the parental
custody or part of the parental custody. The application is to be granted if the

transfer serves the best interests of the child.

(2)To the extent that a transfer has occurred under subsection (1), the family court,
on the application of a parent with the approval of the other parent, may decide
that the parents should have joint parental custody, if this is not inconsistent with
the best interests of the child. This also applies to the extent that the transfer has

later been cancelled under subsection (1).

Section 1673

Suspension of parental custody in the case of a legal obstacle

(1)The parental custody of one parent is suspended if he is incapable of contracting.
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(2)The same applies if he has limited capacity to contract. He has the care for the
person of the child together with the legal representative of the child; he is not
entitled to represent the child. In the case of a difference of opinion, the opinion of
the minor parent has precedence, if the legal representative of the child is a guardian

or curator; failing this, section 1627 sentence 2 and section 1628 apply.

Section 1674

Suspension of parental custody in the case of a factual obstacle

(1)The parental custody of a parent is suspended if the family court establishes that

he cannot in fact exercise the parental custody for a long period of time.

(2)The parental custody revives if the family court establishes that the reason for the

suspension no longer applies.

Section 1675

Effect of the suspension
As long as the parental custody is suspended, a parent is not entitled to exercise it.

Section 1677

Termination of parental custody by declaration of death

The parental custody of one parent ends if he is declared dead or the time of his
death is established wunder the provisions of the Missing Persons Act

[Verschollenheitsgesetz], at the time that is deemed to be the time of death.

Section 1678
Consequences for the other parent of the actual prevention or of the

suspension

(1)Where a parent is actually prevented from exercising parental custody, or where
his parental custody is suspended, the other parent exercises the parental custody
alone; this does not apply if the parental custody under section 1626a (2), section
1671 or section 1672 (1) was held by the parent alone.

(2)Where the parental custody of the parent, which he had alone under section

1626a (2), is suspended, and where there is no prospect of the reason for the
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suspension ceasing to apply, the family court must transfer the parental custody to

the other parent if this serves the best interests of the child.

Section 1680

Death of a parent or removal of the parental custody

(1)If the parental custody was held by the parents jointly and if one parent has died,

the parental custody is held by the surviving spouse.

(2)Where a parent who, under section 1671 or 1672 (1), had the parental custody
alone has died, the family court must transfer the parental custody to the other
parent, if this is not inconsistent with the best interests of the child. Where the
mother, under section 1626a (2), had sole parental custody, the family court must
transfer the parental custody to the father if this serves the best interests of the
child.

(3)Subsection (1) and subsection (2) sentence 2 apply with the necessary
modifications to the extent that one parent, who had the parental custody jointly
with the other parent or, under section 1626a (2), alone, is deprived of the parental

custody.

Section 1681

Declaration of death of a parent

(1)Section 1680 (1) and (2) applies with the necessary modifications if the parental
custody of a parent ends because he is declared dead or the time of his death has
been established under the provisions of the Missing Persons Act

[Verschollenheitsgesetz].

(2)Where this parent is still alive, the family court, on application, must transfer
parental custody to him to the extent to which he held it before the conclusive date

under section 1677, if this is not inconsistent with the best interests of the child.

Section 1682

Order that the child remains with persons to whom it relates

Where the child has lived for a long period in a household with one parent and the

parent’s spouse, and where the other parent, who under sections 1678, 1680 and
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1681 may now alone determine the abode of the child, wants to remove the child
from the spouse, the family court may of its own motion or on the application of the
spouse order that the child remains with the spouse, if and as long as the best
interests of the child would be endangered by the removal. Sentence 1 applies with
the necessary modifications if the child has lived for a long period in a household
with one parent and the parent’s civil partner or a person entitled to contact under
section 1685 (1).

Section 1684
Contact of the child with its parents

(1)The child has the right to contact with each parent; each parent has a duty and a
right of contact with the child.

(2)The parents must refrain from everything that renders more difficult the
relationship of the child to the other parent or the upbringing. Similar provisions

apply if the child is in the charge of another person.

(3)The family court may decide on the scope of the right of contact and make more
detailed provisions on its exercise, including provisions affecting third parties. It may
enjoin the parties by orders to fulfil the duty defined in subsection (2). If the
obligation in accordance with subsection (2) is considerably violated permanently or
repeatedly, the family court may also order custodianship for the implementation of
access (access custodianship). Access custodianship includes the right to demand
surrender of the child to implement access and to determine where the child is to
be for the duration of access. The order is to be time-limited. Section 277 of the Act
on the Procedure in Family Matters and in Matters of Non-contentious Jurisdiction
applies with the necessary modifications to compensation for expenditure and

remuneration of the access custodian.

(4)The family court may restrict or exclude the right of contact or the enforcement of
earlier decisions on the right of contact, to the extent that this is necessary for the
best interests of the child. A decision that restricts the right of contact or its
enforcement for a long period or permanently may only be made if otherwise the
best interests of the child would be endangered. The family court may in particular
order that contact may take place only if a third party who is prepared to cooperate

is present. The third party may also be an agency of the youth welfare service or an
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association; the latter then determines in each case which individual carries out the
task.

Section 1685

Contact of the child with other persons to whom it relates

(1)Grandparents and siblings have a right to contact with the child if this serves the
best interests of the child.

(2)The same applies to persons to whom the child relates closely if these have or
have had actual responsibility for the child (social and family relationship). It is in
general to be assumed that actual responsibility has been taken on if the person has

been living for a long period in domestic community with the child.

(3)Section 1684 (2) to (4) applies with the necessary modifications. The family court
may only order access custodianship in accordance with section 1684 (3) sentences 3

to 5 if the prerequisites of section 1666 (1) are met.

Section 1686

Information on the personal circumstances of the child

Each parent may, in the case of justified interest, demand information from the other
parent on the personal circumstances of the child, to the extent that this is not
inconsistent with the best interests of the child. Disputes are decided by the family
court.

Section 1687

Exercise of joint parental custody when the parents live apart

(DIf parents who have joint parental custody live apart not merely temporarily, then
in the case of decisions in matters the arrangement of which is of substantial
significance for the child their mutual agreement is necessary. The parent with whom
the child, with the consent of the other parent or on the basis of a court decision,
customarily resides has the authority to decide alone in matters of everyday life.
Decisions in matters of everyday life are as a rule such as frequently occur and that
have no effects that are difficult to alter on the development of the child. As long as
the child, with the consent of this parent or on the basis of a court decision, resides

with the other parent, the latter has the authority to decide alone in matters of
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actual care. Section 1629 (1) sentence 4 and section 1684 (2) sentence 1 apply with

the necessary modifications.

(2)The family court may restrict or exclude the powers under subsection (1)

sentences 2 and 4 if this is necessary for the best interests of the child.

Section 1687a

Power to make decision of the parent without parental custody

For each parent who does not have parental custody and with whom the child
resides with the consent of the other parent or of another person with parental
custody or on the basis of a court decision, section 1687 (1) sentences 4 and 5 and

(2) apply with the necessary modifications.

Section 1687b

Parental custody powers of the spouse

(1)The spouse of a parent with sole parental custody who is not a parent of the child
has the power, in agreement with the parent with parental custody, to make joint
decisions in matters of the everyday life of the child. Section 1629 (2) sentence 1

applies with the necessary modifications.

(2)In the case of imminent danger, each spouse is entitled to undertake all legal act
that are necessary for the best interests of the child; the parent with parental

custody is to be informed without undue delay.

(3)The family court may restrict or exclude the powers under subsection (1) if this is

necessary for the best interests of the child.

(4)The powers under subsection (1) do not exist if the spouses live apart for a not

merely temporary period.

Section 1688

Decisions of the foster carer

(DIf a child lives in foster care for a long period, the foster carer is entitled to decide
in matters of everyday life and to represent the person with parental custody in such

matters. The person is authorised to manage the child’s earnings from work and to
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assert and manage maintenance, insurance, pension and other social security
benefits for the child. Section 1629 (1) sentence 4 applies with the necessary

modifications.

(2)The foster carer is equivalent to a person who in connection with the help under
sections 34, 35 and 35a (1) sentence 2 nos. 3 and 4 of Book Eight of the Social

Security Code [Sozialgesetzbuch] has taken on the upbringing of and care for a child.

(3)Subsections (1) and (2) do not apply if the person with parental custody declares
otherwise. The family court may restrict or exclude the powers under subsections (1)

and (2) if this is necessary for the best interests of the child.

(4)For a person with whom the child, on the basis of a court decision under section
1632 (4) or section 1682, resides, subsections (1) and (3) apply subject to the proviso

that the powers set out may be restricted or excluded only by the family court.

Section 1693

Court measures where the parents are prevented

If the parents are prevented from exercising parental custody, the family court must

take the measures necessary in the interest of the child.

Section 1696

Amendment of judicial decisions and of court-approved settlements

(1)The decision on the right of custody or of access or a court-approved settlement
must be amended if this is appropriate for sound reasons which affect the interests
of the child in the long term. Section 1672 (2), section 1680 (2) sentence 1, as well as
section 1681 (1) and (2), remain unaffected thereby.

(2)A measure under sections 1666 to 1667 or another provision of the Civil Code,
which may only be taken if this is necessary to avert a danger to the ' best interests
or which is in the child’s best interests (measure under the law on child protection)
must be cancelled if there is no longer a danger to the best interests of the child or

the measure is no longer necessary.
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Section 1697a

Principle of best interests of child

To the extent not provided otherwise, the court, in proceedings on the matters
provided for in this title, makes the decision that, taking into account the actual
circumstances and possibilities and the justified interests of those involved, is most

conducive to the best interests of the child.

Section 1698

Surrender of the property of the child; rendering an account

(DIf the parental custody ends or is suspended, or if their care for the property of
the child ends for another reason, they must surrender the property to the child

and, on request, render an account of the management.

(2)The parents must render account of the emoluments of the property of the child
only to the extent that there is reason to assume that they have used the

emoluments contrary to the provisions of section 1649.

Section 1698a

Continuation of transactions in ignorance that parental custody has ended

(1)The parents may continue the transactions connected with the care for the person
of the child and with the care for the property of the child until they obtain
knowledge of the termination of parental custody or until they ought to know of it. A
third party cannot rely on this power if, when he undertakes a transaction, he knows

of the termination or ought to have knowledge.

(2)These provisions apply with the necessary modifications if the parental custody is

suspended.

Section 1698b

Continuation of urgent transactions after the death of the child

If the parental custody ends as the result of the death of the child, the parents
must, until the heir can make other arrangements, carry out the transactions which
cannot be deferred without danger.
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Title 6
Legal advisership

Section 1712

Youth welfare office as legal adviser; tasks

(1)On the written application of a parent, the youth welfare office becomes the legal

adviser of the child for the following tasks:
1. the determination of paternity,

2. the assertion of maintenance claims and the disposition of these claims; if the
child is in the foster care of a third party on a payment basis, the legal adviser is
entitled to satisfy the third party from the payment made by the person liable for

maintenance.

(2)The application may be restricted to individual tasks of those designated in

subsection (1).

Section 1713
Persons entitled to apply

(1)The application may be made by a parent who, for the area of responsibilities of
the legal adviser applied for, has sole parental custody or would have it if the child
had already been born. If the parental custody for the child is held jointly by the
parents, the application may be made by the parent in whose care the child now is.
The application may also be made by a guardian designated under section 1776. It

may not be made through an agent.

(2)Before the birth of the child, the mother-to-be may also make the application if
the child, if it had already been born, would be under guardianship. If the mother-to-
be has limited capacity to contract, she may make the application only without a
representative; she does not need the approval of her legal representative for this.
For a mother-to-be who is incapable of contracting, only her legal representative

may make the application.
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Section 1714

Occurrence of legal advisership

The legal advisership begins as soon as the application is received by the youth
welfare office. This also applies if the application is made before the birth of the
child.

Section 1715

Termination of legal advisership

(1)The legal advisership ends when the applicant demands this in writing. Section

1712 (2) and section 1714 apply with the necessary modifications.

(2)The legal advisership also ends as soon as the applicant ceases to satisfy any of

the requirements set out in section 1713.

Section 1716
Effects of legal advisership

The legal advisership does not restrict the parental custody. Apart from this, the
provisions on curatorship, with the exception of those on the supervision of the
family court and the rendering of an account apply with the necessary modifications;
sections 1791 and 1791c (3) do not apply.

Section 1717

Requirement of habitual residence on domestic territory

The legal advisership only occurs if the child has its habitual residence on domestic
territory; it ends if the child establishes its habitual residence abroad. This applies to

the legal advisership before the birth of the child with the necessary modifications.
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Divition 3
Guardianship, legal Curatorship,custodianship
Title 1 Guardianship

Suptitle 2 Conducting of the guardianship

Section 1821
Approval of transactions relating to plots of land, ships or ships under

construction
(1)The guardian requires the approval of the family court:
1. for a disposition of a plot of land or of a right in a plot of land,;

2. for a disposition of a claim that is directed to the transfer of the ownership of a
plot of land or to the creation or transfer of a right in a plot of land or to the release

of a plot of land from such a right;

3. for a disposition of a registered ship or ship under construction or of a claim that
is directed to the transfer of the ownership of a registered ship or ship under

construction;

4. for the assumption of a duty to make one of the dispositions set out in nos. 1 to
3

5. for a contract which is directed at the nongratuitous acquisition of a plot of land,

a registered ship or ship under construction or a right in a plot of land.

(2)The rights in a plot of land in the meaning of this provision do not include

mortgages, land charges and annuity land charges.

Section 1822

Approval for other transactions
The guardian requires the approval of the family court:

1. for a legal transaction by which the ward is obliged to make a disposition of his

property as a whole or of an inheritance that has accrued to him or of his future
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share of the inheritance on intestacy or of his future compulsory portion, and a

disposition of the share of the ward in an inheritance,

2. to disclaim an inheritance or a legacy, to waive a compulsory portion and for a

contract for the division of an inheritance,

3. for a contract which is directed to the nongratuitous acquisition or the disposal of
a trade or business and for a shareholders’ or partnership agreement that is entered

into to operate a trade or business,
4. for a usufructuary lease of a farm or a commercial business,

5. for a lease or usufructuary lease or another contract which obliges the ward to
make periodical payments, if the contractual relationship is to continue for more

than one year after the ward reaches the age of majority,
6. for an apprenticeship agreement that is entered into for longer than one year,

7. for a contract directed to the assumption of a service or employment relationship
if the ward is to be obliged to render performance in person for longer than one

year,
8. for taking out a loan against the credit of the ward,

9. for issuing a bearer bond or for the assumption of an obligation under a bill of

exchange or another instrument that may be transferred by endorsement,

10. for the assumption of the liability of a third party, in particular for the
assumption of a guarantee,

11. for the granting of a full commercial power of agency,

12. for a settlement or an arbitration agreement, unless the object of the dispute or
of the uncertainty can be assessed in money and does not exceed the value of
3,000 euros, or the settlement corresponds to a judicial settlement suggestion made

in writing or recorded by the court,

13. for a legal transaction that cancels or reduces the existing security for a claim of

the ward or creates a duty to cancel or reduce it.
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Section 1823

Approval where the ward has a trade or business

The guardian should not without the approval of the family court commence a new
trade or business in the name of the ward or terminate an existing trade or business

of the ward.

Section 1824

Approval for the permission for the ward to use objects

The guardian may not permit the ward to use objects for the disposal of which the
approval of the supervisory guardian or of the family court is necessary, for the
performance of a contract entered into by the ward or at the free disposal of the

ward, without this approval.

Section 1825

General authorisation

(1)The family court may give the ward a general authorisation for legal transactions
for which under section 1812 the approval of the supervisory guardian is necessary

and for the legal transactions set out in section 1822 nos. 8 to 10.

(2)The authorisation should only be given if it is necessary for the purpose of

management of assets, in particular for the operation of a trade or business.

Section 1826

Hearing of the supervisory guardian before giving the approval

Before the decision on the approval necessary for an act of the ward, the family
court should hear the supervisory guardian, if one exists and the hearing is

convenient.

Section 1828

Pronouncement of approval

The family court may pronounce the approval of a legal transaction only to the

guardian.
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Section 1829

Subsequent approval

(DIf the guardian enters into a contract without the necessary approval of the family
court, the effectiveness of the contract is subject to the subsequent approval of the
family court. The approval and its refusal take effect in relation to the other party

only when the guardian notifies the other party of it.

(2)Where the other party requests the guardian to notify it whether the approval has
been granted, the notification of the approval may occur only before the end of a
period of four weeks after the receipt of the request; if it is not given, the approval is

deemed to have been refused.

(3)If the ward has reached the age of majority, the approval of the ward takes the

place of the approval of the family court.

Section 1830
Right of revocation of the other party

If the guardian has claimed to the other party, untruthfully, that the family court has
given its approval, the other party is entitled to revoke the contract until it is
informed of the subsequent approval of the family court, unless it knew of the lack

of approval when it entered into the contract.

Section 1831

Unilateral legal transaction without approval

A unilateral legal transaction which the guardian enters into without the necessary
approval of the family court is ineffective. Where the guardian, with this approval,
enters into such a legal transaction with another person, the legal transaction is
ineffective if the guardian does not provide the approval and the other person for

this reason and without undue delay rejects the legal transaction.



191

ANARNUIN A



192

Japanese Civil Code

(Act No. 89 of April 27, 1896)

Part | General Provisions
Chapter Il Person
Section 1 Capacity to Hold Rights

Article 3 (1) The enjoyment of private rights shall commence at birth.
(2) Unless otherwise provided by applicable laws, regulations or treaties,

foreign nationals shall enjoy private rights.

Section 2 Capacity to Act
(Age of Majority)

Article 4 The age of majority is reached when a person has reached the age of 20.

(Juristic Act of Minors)

Article 5 (1) A minor must obtain the consent of his/her statutory agent to perform
any juristic act; provided, however, that, this shall not apply to an act merely
intended to acquire a right or to be relieved of a duty.

(2) A juristic act in contravention of the provision of the preceding paragraph may be
rescinded.

(3) Notwithstanding the provision of paragraph (1), in cases the statutory agent
permits the disposition of property by specifying the purpose thereof, a minor may
freely dispose of the same to the extent of such purpose. The same shall apply in
cases his/her statutory agent permits the disposition of the property without

specifying any purpose.

(Permission for Minors to Carry on Business)
Article 6 (1) A minor who is permitted to carry on one or more kinds of business
shall have the same capacity to act as a person of the age of majority as far as such
business is concerned.
(2) In the case set forth in the preceding paragraph, if the minor may be unable to

perform the relevant business for any reason, his/her statutory agent may revoke or

' http://www.japaneselawtranslation.go.jp [Online] , 2012,June 26
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limit permission in accordance with the provisions of Part IV (Relatives).

(Ruling for Commencement of Guardianship)
Article 7 With respect to any person who constantly lacks the capacity to discern
right and wrong due to mental disability, the family court may order the
commencement of guardianship at the request of the person in question, his/her
spouse, any relative within the fourth degree of kinship, the guardian of a minor, the
supervisor of the guardian of a minor, the curator, the supervisor of the curator, the

assistant, the supervisor of the assistant, or a public prosecutor.

(Adult Ward and Guardian of Adult)
Article 8 A person who has become subject to the ruling of commencement of

guardianship shall be an adult ward, and a guardian of an adult shall be appointed
for him/her.

(Juristic Act of an Adult Ward under Guardianship)
Article 9 A juristic act performed by an adult ward may be rescinded; provided,
however, that, this shall not apply to any act relating to daily life, such as the

purchase of daily household items

(Duties of Administrator)
Article 27 (1) An administrator who is appointed by the family court pursuant to the
provision of the preceding two Articles must prepare a list of the property he/she is
to administer. In such case, the expenses incurred shall be disbursed from the
property of the absentee.
(2) In cases it is not clear whether an absentee is dead or alive, if so requested by
any interested person or a public prosecutor, the family court may also order the
administrator appointed by the absentee to prepare the list set forth in the
preceding paragraph.
(3) In addition to provisions of the preceding two paragraphs, the family court may
issue an order to the administrator to effect any action which the court may find to

be necessary for the preservation of the property of the absentee.

Part IV Relatives
Chapter lll Parent and Child
Section 1 Natural Children

(Presumption of Child in Wedlock)
Article 772 (1) A child conceived by a wife during marriage shall be presumed to be
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a child of her husband.
(2) A child born after 200 days from the formation of marriage or within 300 days of
the day of the dissolution or rescission of marriage shall be presumed to have been

conceived during marriage.

(Determination of Paternity by Court)
Article 773 In the case where a woman gives birth in violation of the provisions of
paragraph (1) of Article 733, if the paternity of the child cannot be determined
pursuant to the provisions of the preceding Article, the court shall determine

paternity of the child.

(Rebutting Presumption of Legitimacy)
Article 774 Under the circumstances described in Article 772, a husband may rebut

the presumption of the child in wedlock.

(Action to Rebut Presumption of Legitimacy)
Article 775 The father's right to rebut the presumption of child in wedlock under
Article 774 shall be exercised by an action of denial of child in wedlock against the
child or a mother who has parental authority. If there is no mother who has parental

authority, the family court shall appoint a special representative.

(Recognition of Legitimacy)
Article 776 If a husband recognizes that a child is his child in wedlock after the birth
of the child, he shall lose his right to rebut the presumption of legitimacy.

(Limitation upon Action of Rebutting Presumption)
Article 777 A husband shall bring an action to rebut the presumption of the child in
wedlock within one year of knowing of the child's birth.
Article 778 If the husband is an adult ward, the period of Article 777 shall begin
from the time the husband knew of the child's birth after the rescission of an order

for commencement of guardianship.

(Affiliation)
Article 779 A father or a mother may affiliate his/her child out of wedlock.

(Competency for Affiliation)
Article 780 A father or a mother does not require the consent of a legal

representative for affiliation, even if he/she is a minor or an adult ward.

(Method of Affiliation)
Article 781 (1) Affiliation shall be made through notification pursuant to the
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provisions of the Family Registration Act.

(2) Affiliation may also be made by will.

(Affiliation of Adult Child)
Article 782 A father or mother may not affiliate his/her adult child without that adult

child's consent.

(Affiliation of Unborn Child or Child who has Died)
Article 783 (1) A father may also affiliate his unborn child. In this case, the mother's
consent shall be obtained.
(2) If a child has died, a father or mother may still give affiliation, limited to the case
where that child had a lineal descendant. In this case, if that lineal descendant is an

adult, his/her consent shall be obtained.

(Effect of Affiliation)
Article 784 Affiliation has retroactive effect from the time of birth; provided that this
shall not prejudice a right already acquired by a third party.

(Prohibition of Rescission of Affiliation)
Article 785 A father or a mother who has given affiliation may not rescind that

affiliation.

(Assertion of Opposing Facts against Affiliation)
Article 786 A child or any other interested person may assert opposing facts against

an affiliation.

(Action for Affiliation)
Article 787 A child, his/her lineal descendant, or the legal representative of either,
may bring an action for affiliation; provided that this shall not apply if three years
have passed since the day of the death of the parent.

(Determination of Matters with Regard to Custody of Child after Affiliation etc.)
Article 788 In the case where a father gives affiliation, the provisions of Article 766

shall apply mutatis mutandis.

(Legitimation)
Article 789 (1) By the marriage of his/her mother and father, a child affiliated by
his/her father shall acquire the status of a child in wedlock.
(2) A child affiliated by his/her parents while they are married shall acquire the status
of a child in wedlock from the time of that affiliation.

(3) The provisions of the preceding two paragraphs shall apply mutatis mutandis in
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the case where a child has already died.

(Child's Surname)
Article 790 (1) A child in wedlock shall take the surname of his/her parents; provided
that if the parents divorce before the child is born, the child shall take the surname
of his/her parents at the time of divorce.
(2) A child out of wedlock shall take the surname of his/her mother.

(Change of Child's Surname)
Article 791 (1) In the case where a child's surname differs from that of his/her father
or mother, he/she may take the name of his/her father or mother by notification
pursuant to the provisions of the Family Registration Act after having obtained the
family court's permission.
(2) In the case where a child's surname differs from that of his/her parents due to
his/her father or mother taking a new surname, he/she may take the name of his/her
parents, if they are married, without obtaining the permission referred to in the
preceding paragraph by notification pursuant to the provisions of the Family
Registration Act.
(3) If a child has not attained 15 years of age, his/her legal representative may
perform the acts referred to in the preceding two paragraphs on his/her behalf.
(4) A minor who has taken a new surname pursuant to the provisions of the
preceding three paragraphs may revert to using his/her previous surname within one
year of attaining majority by notification pursuant to the provisions of the Family
Registration Act.
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