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# # 5486227134 : MAJOR FINANCE AND TAX LAWS

KEYWORDS: GOVERNMENT OWNED FINANCIAL INSITUTION / STATE OWNED
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PANITHI PHUCHAROEN: LEGAL MEASURES FOR IMPROVING SUPERVISORY
OF GOVERNMENT - OWNED BANKS. ADVISOR: PROF. DR. SAKDA
THANITCUL, CO-ADVISOR: MR. CHARNCHAI BOONRITCHAISRI, pp.
Specialized Banks are government-owned financial institutions that have
been established by specific acts. Objectives of specialized banks are to
implement government policies e.g., business development, promoting specific
economics sector or solving economic problem and helping consumers to get
access to financial resources. Nowadays, specialized banks play important role in
Thailand’s economic development. However, legal measures or regulations
relating to supervising specialize banks are not adequate. Moreover, regulatory
supervision on specialized bank is not very effective since there are problems on

improper supervisory structures and improper role of regulator.

For These reasons, it is necessary to improve specific legal measures
related to supervision on specialized banks. This author suggests that supervisory
body should issue a set of prudential regulations that cover all risk management
for the specialized banks and separate government policy-oriented transactions
from normal commercial transactions. In order to enhance effective of the
specialized banking supervision, reduce fiscal liabilities and promote the
sustainable the specialized banking, this author suggests that the Bank of Thailand
should become a main supervisor of the specialized banks instead of Ministry of

Finances.
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“Quasi-fiscal activities: Activities (under the direction of government)
of central banks, public financial institutions, and nonfinancial public enterprises that
are fiscal in character- that is, in principle, they can be duplicated by specific fiscal
measures, such as taxes, subsidies or other direct expenditures, even though precise

quantification can in some cases be very difficult.”
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9 Sang Hwan Lee and Chan Moon Park, Korea, Banking and Regulation Review ,
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AMANUIN V.
KOREA DEVELOPMENT BANK ACT

KOREA DEVELOPMENT BANK ACT

Act No. 302, Dec. 30, 1953
Amended by Act No. 873, Dec. 27, 1961
Act No. 1557, Dec. 16, 1963
Act No. 2044, Sep. 14, 1968
Act No. 2120, Jul. 28, 1969
Act No. 2734, Dec. 26, 1974
Act No. 3020, Dec. 19, 1977
Act No. 3480, Dec. 31, 1981
Act No. 4052, Dec. 31, 1988
Act No. 4864, Jan. 5, 1995
Act No. 5371, Aug. 22, 1997
Act No. 5372, Aug. 28, 1997
Act No. 5403, Aug. 30, 1997
Act No. 5505, Jan. 13, 1998
Act No. 5982, May 24, 1999
Act No. 6679, Mar. 30, 2002
Act No. 7620, Jul. 29, 2005
Act No. 8863, Feb. 29, 2008
Act No. 9401, Jan. 30, 2009
Act No. 9703, May 21, 2009
Act No. 10303, May 17, 2010

CHAPTER 00 GENERAL PROVISIONS

Article 1 (Purpose)
The purpose of this Act is to prescribe the matters necessary for the

operation of the Korea Development Bank, including the scope of business



(1) The dissolution of the Korea Development Bank shall be separately
provided for in the Act.
(2) Deleted. <by Act No. 9703, May 21, 2009>

CHAPTER 0O EXECUTIVES AND BOARD OF

DIRECTORS
Article 9 (Executives)

(1) The Korea Development Bank shall have a governor, a director and an
auditor as its executives.

(2) There shall be one governor and one auditor, respectively.

(3) The number of directors shall be prescribed by the articles of
incorporation and the majority of the total number of directors shall be
comprised of not less than three outside directors.

[This Article Wholly Amended by Act No. 9703, May 21, 2009]

Article 10 (Duties of Executives)

(1) The governor shall represent the Korea Development Bank, and control
the overall business thereof.

(2) Where the governor is unable to perform duties due to any inevitable
reason, a director shall act for him/her as prescribed by the articles of
incorporation.

[This Article Wholly Amended by Act No. 9703, May 21, 2009]

Article 11 (Board of Directors)

(1) The board of directors shall be comprised of the goverer and directors.
<Amended by Act No. 9703, May 21, 2009>

(2) Deleted. <by Act No. 9703, May 21, 2009>

(3) The quorum for meetings of the board of directors shall be a majority of
the members and resolutions shall be adopted by a majority vote of the
members present. <dmended by Act No. 9703, May 21, 2009>

(4) Deleted. <by Act No. 6679, Mar. 30, 2002>

(5) The auditor may attend and state his/her opinion before the board of
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directors: Provided, That he/she shall not have the right to vote. <4dmended
by Act No. 2044, Sep. 14, 1968>
Article 12 (Appointment of Executives)

The governor, directors and the auditor shall be appointed at a general

meeting of shareholders as prescribed by the articles of incorporation and the

governor shall be appointed from among the directors.

[This Article Wholly Amended by Act No. 9703, May 21, 2009]

Article 13 (Terms of Office)

(1) The terms of office of executives shall be determined by the articles of
incorporation, within the scope of three years.

(2) Where any vacancy occurs in the office of the governor, directors or the
director, a new executive shall be appointed as prescribed by the articles
of incorporation and the term of office of such executive shall be the
same as prescribed in paragraph (1).

[This Article Wholly Amended by Act No. 9703, May 21, 2009]

Arficle 14 Deleted. <by Act No. 9703, May 21, 2009>
Article 15 (Appointment of Agent)

The governor may, in accordance with the Korea Development Bank's articles

of incorporation, appoint an agent from among the executives or employees of

the Korea Development Bank, who shall be delegated with full power to act
for him/her in connection with the operations of the Korea Development Bank

in all judicial and extrajudicial matters. <d4mended by Act No. 9703, May 21,

2009>

Article 16 Deleted. <by Act No. 9703, May 21, 2009>
Article 17 (Status of Executives)

Executives of the Korea Development Bank shall be regarded as public

officials for the purpose of applying the penal provisions of any Acts,

including the Criminal Act. <4mended by Act No. 3020, Dec. 19, 1977>

CHAPTER [0 BUSINESS OPERATIONS
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(4) Deleted. <by Act No. 9703, May 21, 2009>
Article 44 (Setoff of Losses)

(1) The annual net losses of the Korea Development Bank shall be offset
each fiscal year by the reserve, and shall be compensated by the
Government if the reserve is insufficient. <dmended by Act No. 5372, Aug.
28, 1997>

(2) Notwithstanding the provisions of Article 55 of the State Properties Act,
compensation by the Government in paragraph (1) may be made by way
of a transfer of general property under Article 6 (3) of the same Act.
<Newly Inserted by Act No. 5505, Jan. 13, 1998; Act No. 9401, Jan. 30, 2009>

(3) Where the Government intends to transfer the miscellaneous property
under paragraph (2), it shall obtain prior consent of the National
Assembly after deliberation by the State Council and approval by the
President: Provided That where it deems wurgently necessary for the
stabilization of the Korea Development Bank's management and financial
order, the Government may obtain ex post facto approval of the National
Assembly. <Newly Inserted by Act No. 5505, Jan. 13, 1998>

Article 45 (Use of Surplus Funds)

The Korea Development Bank may administer surplus funds in carrying out

services in ways prescribed by the articles of association, to the extent that

the performance of services under Article 18 is not disturbed.

[This Article Wholly Amended by Act No. 5372, Aug. 28, 1997]

Article 46 Deleted. <by Act No. 9703, May 21, 2009>

CHAPTER [0 SUPERVISION
Atticle 47 (Supervision)
The Financial Services Commission shall supervise the Korea Development
Bank in accordance with this Act and may issue orders necessary therefor,
and the Financial Services Commission shall supervise the Korea Development
Bank to ensure the soundness of its management as prescribed by Presidential

Decree and may issue orders necessary therefor.



AMANUIN A.
ENFORCEMENT DECREE OF THE KOREA DEVELOPMENT BANK ACT

ENFORCEMENT DECREE OF THE
KOREA DEVELOPMENT BANK ACT

Presidential Decree No. 4253, Nov. 14, 1969
Amended by Presidential Decree No. 5497, Jan. 27, 1971
Presidential Decree No. 7986, Feb. 12, 1976
Presidential Decree No. 8613, Jul. 2, 1977
Presidential Decree No. 10022, Sep. 10, 1980
Presidential Decree No. 14438, Dec. 23, 1994
Presidential Decree No. 14632, Apr. 28, 1995
Presidential Decree No. 15514, Nov. 29, 1997
Presidential Decree No. 16323, May 24, 1999
Presidential Decree No. 16617, Dec. 27, 1999
Presidential Decree No. 16742, Mar. 4, 2000
Presidential Decree No. 18457, Jun. 29, 2004
Presidential Decree No. 18736, Mar. 8, 2005
Presidential Decree No. 19191, Dec. 28, 2005
Presidential Decree No. 19806, Dec. 29, 2006
Presidential Decree No. 20653, Feb. 29, 2008
Presidential Decree No. 21480, May 6, 2009
Presidential Decree No. 21516, May 29, 2009
Presidential Decree No. 21641, Jul. 27, 2009
Presidential Decree No. 21969, Dec. 31, 2009
Presidential Decree No. 23488, Jan. 6, 2012

)

CHAPTER I REGISTRATION

Article 1
The registration as provided for in Article 6 (1) of the Korea Development



industrial finance bonds: Provided, That if the holder gives the Korea
Development Bank another address for the purpose of notices or
peremptory notices, they shall be sent there.

(4) Notices or peremptory notices to holders of industrial finance bonds in

bearer form may be given by public notice.

CHAPTER III-2 CRITERIA AND SUPERVISION

OF SOUND MANAGEMENT
Article 35-2 (Definitions)
The definitions of terms used in this Chapter shall be as follows: <dmended
by Presidential Decree No. 19191, Dec. 28, 2005>
1. The term "equity capital" means the equity capital under Article 2 (1)
5 of the Banking Act;

2. The term "credit extension" means the credit extension under Article 2
(1) 7 of the Banking Act;

3. The term ‘'enterprise group” means the enterprise group under
subparagraph 2 of Article 2 of the Monopoly Regulation and Fair
Trade Act.

[This Article Newly Inserted by Presidential Decree No. 16742, Mar. 4, 2000]
Article 35-3 (Supervision of Sound Management)

(1) The Financial Services Commission shall exercise supervision over the
Korea Development Bank in accordance with Articles 35-4 through 35-14
under Article 47 of the Act. <dmended by Presidential Decree No. 20653,
Feb. 29, 2008>

(2) The Financial Services Commission may determine detailed matters
necessary to exercise supervision under paragraph (1). <dmended by
Presidential Decree No. 20653, Feb. 29, 2008>

[This Article Newly Inserted by Presidential Decree No. 16742, Mar. 4, 2000]

Article 35-4 (Ceiling on Credit Extension to Same Borrower)
(1) The Korea Development Bank may not extend credit in excess of 25/100

of its equity capital to the same individual or juristic person, and a
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person belonging to the same enterprise group as such individual or

juristic person (hereinafter referred to as the "same borrower"): Provided,

That the same shall not apply to any of the following cases: <d4mended by

Presidential Decree No. 18457, Jun. 29, 2004; Presidential Decree No. 18736,

Mar. 8, 2005; Presidential Decree No. 19191, Dec. 28, 2005; Presidential Decree

No. 20653, Feb. 29, 2008>

1. Where an additional credit is extended to a company for which the
reorganization procedure or the composition procedure is under way in
accordance with the Debtor Rehabilitation and Bankruptcy Act or of
which the normalization of operation is in progress by joint financial
institutions as a part of the adjustment of enterprise structure;

2. Where an additional credit is extended to a person who acquires a
company falling under subparagraph 1 in compliance with acquisition
agreement,

3. Where a ceiling on the credit extension as referred to in the above
main sentence is exceeded due to the following causes, in spite of the
absence of any additional credit extension:

(a) Where the amount of money converted into won currency is
increased by the fluctuation of exchange rate;

(b) Where the equity capital of the Korea Development Bank is
decreased;

(¢) Where any alteration is made in the constitution of the same
borrower;

(d) Where any merger or any transfer or taking over of business is
made among the enterprises to which are extended credit,

(e) Where there exists any compelling cause such as the sudden change
in economic conditions, which 1is recognized by the Financial
Services Commission;

4. Where any credit is extended to an electric source development
business operator in accordance with the electric source development

business execution plan under the Electric Source Development
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Promotion Act;

5. Where it is necessary to implement an industrial policy such as
infrastructure facility business or to stabilize national life, which is
recognized by the Financial Services Commission after consultation
with the Minister of Strategy and Finance.

(2) Where a ceiling on credit extension referred to in the main sentence of
paragraph (1) is exceeded due to such cause as provided for in paragraph
(1) 3, it shall be adjusted to suit the ceiling as referred to in the main
sentence of paragraph (1) within one year from the date the ceiling is
exceeded: Provided, That in the following cases, the said period may be
extended by the Financial Services Commission to a certain time:
<Amended by Presidential Decree No. 20653, Feb. 29, 2008>
1. Where it is difficult to collect the extended credit within the said

period because the deadline for the collection has yet to come;

2. Where any cause falling under paragraph (1) 3 (a) or (b) continues to
exist for a long time, and if the extended credit is collected, the
stabilization of management of the person who is extended such credit
might be noticeably impaired;

3. Where the Financial Services Commission deems that the soundness of
assets of the Korea Development Bank might not be noticeably
impaired even if the state of excess of the ceiling continues for a
certain period of time, which is similar to any causes referred to in
subparagraphs 1 and 2.

[This Article Newly Inserted by Presidential Decree No. 16742, Mar. 4, 2000]

Article 35-5 (Ceiling, etc. on Credit Extension to Same Person)

(1) The Korea Development Bank may not extend credit in excess of 20/100
of its equity capital to the same individual or juristic person, respectively.

(2) The sum total of a large amount of credit extension of the Korea
Development Bank (referring to cases where the amount of credit
extension to the respective same borrowers exceeds 10/100 of the equity

capital of the Korea Development Bank) may not exceed five times the
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equity capital.
(3) The provisions of the proviso to Article 35-4 (1) and paragraph (2) of
the same Article shall apply mutatis mutandis to the cases of paragraphs
(1) and (2).
[This Article Newly Inserted by Presidential Decree No. 16742, Mar. 4, 2000]
Article 35-6 (Restrictions on Investments, etc. in Another Juristic Person)
(1) The Korea Development Bank may not acquire stocks in excess of 15/100

of the voting stocks (including contribution quota; hereafter in this Article

the same shall apply) issued by another juristic person: Provided, That the

same shall not apply to the following cases: <dmended by Presidential
Decree No. 19191, Dec. 28, 2005; Presidential Decree No. 20653, Feb. 29, 2008;
Presidential Decree No. 21480, May 6, 2009>

1.

Where the Korea Development Bank acquires the stocks of another
juristic person in consequence of investment in the Bank by the

Government;

. Where the Korea Development Bank acquires stocks in consequence of

stock dividend or free issue of new stocks;

. Where the Korea Development Bank acquires stocks by the convertsion

of loans into investments due to the restructuring of enterprises, etc.;

. Where the Korea Development Bank acquires stocks in consequence of

the exercise of security right;

. Where the Korea Development Bank acquires stocks in consequence of

the participation in the issue of new stocks to be purchased within the

scope of its own existing share;

. Where the Korea Development Bank acquires stocks in consequence of

converting into stock-related bonds such as bonds with warrants;

. Where the Korea Development Bank acquires stocks by investment in a

company of which more than 15/100 of issued voting stocks are
owned by the Korea Development Bank (hereinafter referred to as a
"subsidiary company") and which belongs to the category of business

determined by the Financial Services Commission. In such cases, the

160



161

total amount (excluding the amount of investments under the provisions
of subparagraph 10) of investments in each subsidiary company shall
not be in excess of 20/100 of the equity capital of the Korea
Development Bank;

8. Where the Korea Development Bank makes investments in a small and
medium enterprise start-up investment association under the Support for
Small and Medium Enterprise Establishment Act, a new technology
project investment association under the Specialized Credit Financial
Business Act, a component and material specialized investment
association under the Act on Special Measures for the Promotion of
Specialized Enterprises, etc. for Component and Material, a corporate
restructuring  association registered pursuant to Article 15 of the
Industrial Development Act (referring to the Act before amended by
the wholly amended Industrial Development Act, Act No. 9584), a
specialized private equity fund company for corporate workout pursuant
to Article 20 of the Industrial Development Act and the Korea venture
investment association under the Act on Special Measures for the
Promotion of Venture Businesses;

9. Where the Korea Development Bank acquires stocks by investment in
venture businesses under the Act on Special Measures for the
Promotion of Venture Businesses or small and medium enterprises
under the Framework Act on Small and Medium Enterprises;

10. Where it is necessary to achieve the purposes of establishment of the
Korea Development Bank, which is approved by the Financial Services
Commission.

(2) The Korea Development Bank shall not perform the following acts in
doing business with its subsidiary companies: <Amended by Presidential
Decree No. 20653, Feb. 29, 2008>
1. Extending credit to its subsidiary companies in excess of the ceiling as

determined by the Financial Services Commission;

2. Extending credit by taking the stocks of its subsidiary companies as



security;
3. Extending credit in order to solicit for the purchase of the stocks of its
subsidiary companies.
[This Article Newly Inserted by Presidential Decree No. 16742, Mar. 4, 2000]
Article 35-7 (Restrictions on Holding, etc. of Securities)
The Korea Development Bank shall not conduct the following businesses:
<Amended by Presidential Decree No. 18736, Mar. 8 2005; Presidential Decree No.
19191, Dec. 28, 2005; Presidential Decree No. 19806, Dec. 29, 2006; Presidential
Decree No. 20653, Feb. 29, 2008; Presidential Decree No. 21516, May 29, 2009>

1. Holding stocks or securities of more than three year maturity in excess
of 60/100 of its equity capital: Provided, That this shall not include
the following securities:

(a) Stocks underwritten in accordance with subparagraph 2 of Article 18
of the Act;

(b) Bonds issued by the State, local governments, or special
corporations under any special Acts;

(c) Monetary stabilization bonds issued by the Bank of Korea;

(d) Bonds issued by the Fund under the State Finance Act,

(e) Securities acquired through investment by the Government;

2. Owning real estate other than real estate for business use: Provided,
That this shall not include the acquisition of real estate through the
exercise of security right, such as mortgages;

3. Owning real estate for business in excess of 60/100 of its equity
capital;

4. Loaning funds with the object of speculation in goods or securities;

5. Loaning funds by taking as security more than 20/100 of stocks issued
by other stock companies, by either direct or indirect manners:
Provided, That this shall not include loaning to the following juristic
persons:

(a) A juristic person established for the purpose of project finance
creating the funds by making cash incomes, etc. anticipated to be

generated from the relevant projects as repayment financial
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resources to implement a specific project requiring considerable time
and funds for completion such as creating the social fundamental
facilities, house construction or resources development, etc.;

(b) A juristic person in which the normalization of operation is in
progress by joint financial institutions as a part of the adjustment
of enterprise structure;

6. Loaning funds to officers or employees of the Korea Development
Bank or its subsidiary companies: Provided, That this shall not include
small-size loaning as determined by the Financial Services Commission.

[This Article Newly Inserted by Presidential Decree No. 16742, Mar. 4, 2000]

Article 35-8 (Disposal of Assets for Non-Business Use, etc.)
Where the Korea Development Bank acquires through the exercise of security
right any assets of which the acquisition or ownership is prohibited under this
Decree, it shall dispose of them as prescribed by the Financial Services
Commission. <Amended by Presidential Decree No. 20653, Feb. 29, 2008>
[This Article Newly Inserted by Presidential Decree No. 16742, Mar. 4, 2000]

Article 35-9 (Building of Risk Control System)
The Korea Development Bank shall prepare business conduct standards and
procedures to properly control various risks which might occur in all process
of management and shall build and operate a risk control system to
systematically manage assets and debts, etc.
[This Article Newly Inserted by Presidential Decree No. 16742, Mar. 4, 2000]

Article 35-10 (Accounting Standards)
The accounting of the Korea Development Bank shall be conducted in
accordance with the accounting standards under Article 13 (1) 1 of the Act
on External Audit of Stock Companies and the bank-related accounting
standards determined by the Financial Services Commission. <dmended by
Presidential Decree No. 19191, Dec. 28, 2005; Presidential Decree No. 20653, Feb.
29, 2008; Presidential Decree No. 21969, Dec. 31, 2009>
[This Article Newly Inserted by Presidential Decree No. 16742, Mar. 4, 2000]

Article 35-11 (Scope of Supervision over Soundness of Management)

The supervision and inspection of the soundness of management by the
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Financial Services Commission shall be conducted only with respect to the

matters which are not subject to the accounting inspection under Article 22 of

the

Board of Audit and Inspection Act and to the supervision of duties under

Article 24 of the same Act. <dmended by Presidential Decree No. 19191, Dec. 28,

2005; Presidential Decree No. 20653, Feb. 29, 2008>

[This Article Newly Inserted by Presidential Decree No. 16742, Mar. 4, 2000]
Article 35-12 (Guidance of Sound Management)

M

@
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The Korea Development Bank shall regularly grade its holding assets
according to their soundness to accumulate and hold appropriate bad debt
allowances: Provided, That the claims on the State, local governments, or
government-invested institutions shall be excluded from the claims subject
to the establishment of bad debt allowances.

The Korea Development Bank shall observe the asset management
standards determined by the Financial Services Commission such as the
ratio of equity capital to assets weighted by risk pursuant to the standards
of the Bank of International Settlements and the ratio of current assets
expressed in won currency to current liabilities expressed in won currency.
<Amended by Presidential Decree No. 20653, Feb. 29, 2008>

Where the Financial Services Commission deems that the soundness of
management of the Korea Development Bank might be severely impaired
for failure to meet the standards of sound management under this Chapter,
the Commission may request that the Bank take necessary measures to
correct it. <Amended by Presidential Decree No. 20653, Feb. 29, 2008>

[This Article Newly Inserted by Presidential Decree No. 16742, Mar. 4, 2000]
Article 35-13 (Public Notice of Management)

The Korea Development Bank shall publicly announce major information and

data on the state of its management as prescribed by the Financial Services
Commission. <Amended by Presidential Decree No. 20653, Feb. 29, 2008>
[This Article Newly Inserted by Presidential Decree No. 16742, Mar. 4, 2000]

Article 35-14 (Establishment, etc. of Model Uniform Contractual Clauses for

@

Financial Transactions)

Where the Korea Development Bank intends to establish or alter model
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uniform contractual clauses for financial transactions, it shall submit a
prior report to the Financial Services Commission. <dmended by Presidential
Decree No. 20653, Feb. 29, 2008>

(2) The Financial Services Commission may, if necessary to maintain sound
financial transaction order, recommend that the Korea Development Bank
alter the model uniform contractual clauses established under paragraph
(1). <dmended by Presidential Decree No. 20653, Feb. 29, 2008>

(3) The Financial Services Commission may determine the time and
procedures of report on the establishment and alteration of the model
uniform contractual clauses under paragraph (1) and other necessary
matters. <Amended by Presidential Decree No. 20653, Feb. 29, 2008>

(4) The Korea Development Bank shall publicly announce contractual
conditions of financial transactions, etc. as prescribed by the Financial
Services Commission. <dmended by Presidential Decree No. 20653, Feb. 29,
2008>

[This Article Newly Inserted by Presidential Decree No. 16742, Mar. 4, 2000]

CHAPTER 0O SUPPLEMENTARY PROVISIONS

Articles 36 through 37-2 Deleted. <by Presidential Decree No. 21516, May 29,
2009>

Article 37-3 (Methods for Dividends in Kind)

(1) When the Korea Development Bank intends to distribute a part of net
profits of closing accounts as dividends in kind pursuant to the provisions
of Article 43 (3) of the Act, it shall do so with the contributions in kind
to the Korea Development Bank.

(2) Article 62 of the State Property Act shall apply mutatis mutandis to the
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(d) a partnership is established when it is formed;

(e) asole-proprietorship is established when it
commences its business;

(f) any other individual, body. association or group of
persons, whether corporate or unincorporate, which
requires registration or other form of recording or
recognition under any written law before it can
lawfully commence its activities, is established when it
is so registered, recorded or recognized.

(4) For the purpose of this Act, a corporation is an
associate corporation of another corporation if not less than
twenty per cent and not more than fifty per cent of the shares
of the first-mentioned corporation are held by that other
corporation.

4. (1) The Bank shall have all the functions conferred on it
by this Act and the Governor shall perform the functions of
the Bank on its behalf.

(2) The Bank may authorise any of its officers to perform
any of its functions under this Act.

(3) The Bank may, either generally or in a particular case,
appoint a person who is not an officer of the Bank to perform
any or all of its functions or render such assistance in the
performance of its functions under this Act as the Bank may
specify.

PART II

MANAGEMENT, OWNERSHIP AND CONTROL

5. The board of directors of a prescribed institution shall be
responsible for carrying out the policy and general
administration of the affairs and business of the prescribed
institution in accordance with this Act.

6. (1) A prescribed institution shall appoint a Chief
Executive Officer and directors for an initial term not
exceeding two years and the Chief Executive Officer and
directors shall, subject to the constituent documents of the
prescribed institution, be eligible for annual reappointment.

(2) Notwithstanding subsection (1), a prescribed
institution shall, prior to the appointment of any person as its



Chief Executive Officer or director, seek the Bank’s
verification on whether such a person satisfies the criteria set
out in the Schedule.

(3) Any prescribed institution that contravenes subsection
(1) or (2) commits an offence and shall on conviction be
liable to a fine not exceeding one million ringgit and, in the
case of a continuing offence, to a further fine not exceeding
one thousand ringgit for each day during which the offence
continues after conviction.

(4) A prescribed institution shall notify the Bank of the
appointment of its Chief Executive Officer and its directors
within fourteen days from the date of the appointment.

(5) Any prescribed institution that contravenes subsection
(4) commits an offence and shall on conviction be liable to a
fine not exceeding one hundred thousand ringgit and, in the
case of a continuing offence, to a further fine not exceeding
one hundred ringgit for each day during which the offence
continues after conviction.

Disqualificationof 7, (1) No prescribed institution shall appoint a person and
” ffch;ef%x;f_u“tv‘: no person shall accept appointment as a Chief Executive
1eerand aireetol oeficer or director of a prescribed institution—

(a) ifhe is a bankrupt or has compounded with his
creditors, whether in or outside Malaysia;

(b) without prejudice to paragraph (c), if a charge for a
criminal offence relating to dishonesty, fraud or
violence under any written law punishable with
imprisonment for one year or more, whether by itself,
or in lieu of, or in addition to, a fine, has been proved
against him in any court in or outside Malaysia;

(c) if a charge for any offence under this Act has been
proved against him;

(d) if there has been made against him any order of
detention, supervision, restricted residence,
banishment or deportation, or if there has been
imposed on him any form of restriction or supervision,
by bond or otherwise, under any law relating to
prevention of crime, or preventive detention for the
prevention of crime or drug trafficking, or restricted
residence, or banishment or immigration; or

(e) if he has been a director of, or directly concerned in
the management of, any corporation which is being or
has been wound up by a court or other authority
competent to do so in or outside Malaysia.
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(2) Any prescribed institution or person who contravenes
subsection (1) commits an offence and shall on conviction be
liable to a fine not exceeding one million ringgit and, in the
case of a continuing offence, to a further fine not exceeding
one thousand ringgit for each day during which the offence
continues after conviction.

8. (1) Where a person becomes disqualified by virtue of
subsection 7(1), he shall cease to hold office, and the
prescribed institution shall terminate his appointment in such
capacity, and that person, notwithstanding any contract of
service, shall not be entitled to claim any compensation for
his loss of office or termination of appointment.

(2) Notwithstanding subsection (1), the Bank, with the
concurrence of the Minister charged with the responsibility
for a prescribed institution, may direct the prescribed
institution to terminate the appointment of any person who
becomes disqualified by virtue of subsection 7(1) and the
prescribed institution shall terminate the appointment of that
person in such capacity, and that person, notwithstanding
any contract of service, shall not be entitled to claim any
compensation for his loss of office or termination of
appointment.

(3) During the pendency of any criminal proceedings in
any court for any offence referred to in paragraph 7(1) (b) or
(c) against any person who is a Chief Executive Officer or
director of a prescribed institution, such person shall not act
in such capacity, or hold any other office, or act in any other
capacity, in that prescribed institution, or in any manner,
whether directly or indirectly, be concerned with, or take part
or engage in, any activity, affairs or business of, or in
relation to, that prescribed institution, except as may be
authorised by the Bank, and subject to such conditions as the
Bank may impose.

(4) Any prescribed institution that fails to comply with the
direction under subsection (2) or any person who
contravenes subsection (3) commits an offence and shall on
conviction be liable to a fine not exceeding three million
ringgit, and, in the case of a continuing offence, to a further
fine not exceeding three thousand ringgit for each day during
which the offence continues after conviction.

(5) For the purpose of subsection (3). criminal proceedings
referred to in that subsection shall be deemed to be pending
from the date that the accused person is first charged in court
for the offence until the date of the final conclusion of the
proceedings, whether in the court of original jurisdiction or,
in the event of any appeal by any party, in the court of final
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appellate jurisdiction.

9. (1) A person who is disqualified by virtue of paragraph
7(1) (e) may, with the written consent of the prescribed
institution in which he is holding office or is to be appointed,
apply to the Bank in writing to exempt him from that
paragraph, and, the Bank may, with the concurrence of the
Minister, grant such exemption, subject to such conditions as
the Bank considers fit to impose.

(2) The person applying for an exemption under
subsection (1) and the prescribed institution in which he is
holding office or is to be appointed shall submit such
particulars and information as the Bank may specify.

10. (1) A prescribed institution shall notify the Bank in
writing of the fact that a person has ceased to be its Chief
Executive Officer or director and the reasons for it within
fourteen days from the date of the cessation.

(2) Any prescribed institution that contravenes subsection
(1) commits an offence and shall on conviction be liable to a
fine not exceeding one hundred thousand ringgit and, in the
case of a continuing offence, to a further fine not exceeding
one hundred ringgit for each day during which the offence
continues after conviction.

11. (1) A director who has an interest, directly or
indirectly, in relation to any matter being considered, or
about to be considered, by the board of directors of the
prescribed institution must disclose the nature of his interest
to the meeting of the board as soon as practicable after the
relevant facts have come to the director’s knowledge.

(2) Any person who contravenes subsection (1) commits
an offence and shall on conviction be liable to a fine not
exceeding two hundred and fifty thousand ringgit or to
imprisonment for a term not exceeding three months or to
both and, in the case of a continuing offence, to a further fine
not exceeding two hundred and fifty ringgit for each day
during which the offence continues after conviction.

(3) The secretary to the board shall record in the board’s
minutes the disclosure referred to in subsection (1).

(4) Any person who contravenes subsection (3) commits
an offence and shall on conviction be liable to a fine not
exceeding ten thousand ringgit.

(5) After the disclosure has been made and recorded, the
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director shall, in relation to that matter—

(a) refrain from taking part or from being present in any
deliberation or decision of the board; and

(b) be disregarded for the purpose of constituting a
quorum of the board.

(6) Any person who contravenes subsection (5) commits
an offence and shall on conviction be liable to a fine not
exceeding two hundred and fifty thousand ringgit and, in the
case of a continuing offence, to a further fine not exceeding
two hundred and fifty ringgit for each day during which the
offence continues after conviction.

(7) No act or proceedings of the board shall be invalidated
on the ground that any member of the board has contravened
the provisions of this section.

12. (1) Unless the Minister otherwise approves, no person
shall acquire, together with any interests in the shares of a
prescribed institution which are already held by him, or by
him and by persons acting in concert with him, an aggregate
interest in shares of five per cent or more of the shares of that
prescribed institution, or such other percentage as the
Minister may prescribe.

(2) No person who has obtained an approval of the
Minister under subsection (1) shall acquire any further
interest in the shares of such prescribed institution without
obtaining the approval of the Minister and subsection (1)
shall apply to an application for approval under this
subsection.

(3) Any person who contravenes subsection (1) or (2)
commits an offence and shall on conviction be liable to a
fine not exceeding three million ringgit or to imprisonment
for a term not exceeding three years or to both, and, in the
case of a continuing offence, to a further fine not exceeding
three thousand ringgit for each day during which the offence
continues after conviction.

13. (1) Where it comes to the knowledge of a prescribed
institution that any acquisition as is referred to in subsection
12(1) has been effected or is about to be effected in respect
of itself, the prescribed institution shall report it to the Bank
within thirty days from the date the prescribed institution
becomes aware of such acquisition.

(2) Any prescribed institution that contravenes subsection
(1) commits an offence and shall on conviction be liable to a
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the Bank under subsection 22(1) or an order of the Bank
confirmed under subsection 23(1), or to take such action as
may be incidental, ancillary or consequential to such order.

(2) Any person who fails to comply with the direction
under subsection (1) commits an offence and shall on
conviction be liable to a fine not exceeding five hundred
thousand ringgit or to imprisonment for a term not exceeding
six months or to both and, in the case of a continuing
offence, to a further fine not exceeding five hundred ringgit
for each day during which the offence continues after
conviction.

PART III

RESTRICTIONS ON BUSINESS

25. (1) Unless the Bank otherwise approves in writing, no
prescribed institution shall establish or acquire any
subsidiary in or outside Malaysia.

(2) Any prescribed institution that contravenes subsection
(1) commits an offence and shall on conviction be liable to a
fine not exceeding three million ringgit and, in the case of a
continuing offence, to a further fine not exceeding three
thousand ringgit for each day during which the offence
continues after conviction.

(3) The Bank may approve an application to establish or
acquire a subsidiary under subsection (1). with or without
conditions, or reject the application.

(4) Any prescribed institution that fails to comply with the
terms and conditions imposed under subsection (3) commits
an offence and shall on conviction be liable to a fine not
exceeding five hundred thousand ringgit and, in the case of a
continuing offence, to a further fine not exceeding five
hundred ringgit for each day during which the offence
continues after conviction.

26. (1) Notwithstanding any approval under subsection 25
(1), the Bank may, in the interest of a prescribed institution,
direct the prescribed institution to—

(a) rationalise the business of any of its subsidiaries;

(b) transfer the business of any of its subsidiaries to
another corporation, including the prescribed
institution or any of its other subsidiaries; or
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(c) wind up any of its subsidiaries.

(2) For the purposes of subsection (1), the prescribed
institution shall comply with the Bank’s direction within
such period as the Bank may specify.

(3) Any prescribed institution that fails to comply with the
direction under this section commits an offence and shall on
conviction be liable to a fine not exceeding one million
ringgit and, in the case of a continuing offence, to a further
fine not exceeding one thousand ringgit for each day during
which the offence continues after conviction.

27. (1) Except with the prior written approval of the Bank,
a prescribed institution shall not carry on, whether on its own
account or on a commission basis, and whether alone or with
others, any activity in or outside Malaysia, otherwise than in
connection with or for the purposes of carrying on its
business.

(2) Any prescribed institution that contravenes subsection
(1) commits an offence and shall on conviction be liable to a
fine not exceeding three million ringgit, and, in the case of a
continuing offence, to a further fine not exceeding three
thousand ringgit for each day during which the offence
continues after conviction.

(3) The Bank may, in the interest of promoting orderly
development in any economic sector—

(a) prohibit or restrict a prescribed institution from
carrying on such description of business as it may
specify; or

(b) direct a prescribed institution to carry on such
description of business as it may specify.

(4) Any prescribed institution that fails to comply with the
prohibition, direction or restriction under subsection (3)
commits an offence and shall on conviction be liable to a
fine not exceeding three million ringgit and, in the case of a
continuing offence, to a further fine not exceeding three
thousand ringgit for each day during which the offence
continues after conviction.

28. (1) No prescribed institution shall grant to any person
any credit facility, whether from its own funds or any trust
fund it manages under section 43, except for such purposes
or on such collateral as the Bank may specify.

(2) Any prescribed institution that contravenes subsection
(1) commits an offence and shall on conviction be liable to a
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fine not exceeding five million ringgit.

(3) No prescribed institution shall grant any credit facility
to—

(a) any of its members, directors or officers or any other
person receiving remuneration from it (other than an
accountant, advocate, architect, estate agent, doctor or
any other person receiving remuneration from it in
respect of his professional services);

(b) any body corporate or unincorporate, or any sole
proprietorship, in which any of its members, directors
or officers is a director or manager, or for which any
of its members, directors or officers is a guarantor or
an agent;

(c) any corporation in the shares of which any of its
members, directors or officers has any interest which,
in aggregate, is of an amount that is in excess of such
percentage as the Bank may specify; and

(d) any person for whom any of its members, directors or
officers has given any guarantee or other undertaking
involving financial liability.

(4) Notwithstanding subsection (3), a prescribed
institution may, subject to such terms and conditions as it
may impose, grant to any of its officers or its executive
director—

(a) any credit facility which is provided for under his
scheme of service; or

(b) where there is no such provision and the prescribed
institution is satisfied that special or compassionate
circumstances exist, a loan not exceeding at any one
time—

(i) six months of his remuneration; or

(i1) his remuneration for such longer period as may be
approved by the Bank.

]

(5) For the purposes of this section, “director” or “officer”
includes a spouse, child or parent of a director or officer.

Restriction of creditto 29, (1) Subject to subsection 28(1), no prescribed
single person jntitution shall grant to any single person any credit facility,
whether from its own funds or any trust fund it manages
under section 43 which in aggregate is of an amount that is
in excess of such percentage as the Bank may specify.

(2) Any prescribed institution that contravenes subsection
(1) commits an offence and shall on conviction be liable to a
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(3) For the purpose of subsection (1), the minimum, or
minimum average, amount of liquid assets shall be expressed
as a percentage of all or such of its liabilities incurred by its
offices in Malaysia as may be set out in the specification.

(4) For the purpose of subsection (1), the Bank shall
specify a period of not less than seven days within which a
prescribed institution shall comply with the specification.

(5) Any prescribed institution that contravenes subsection
(4) commits an offence and shall on conviction be liable to a
fine not exceeding five million ringgit and, in the case of a
continuing offence, to a further fine not exceeding five
thousand ringgit for each day during which the offence
continues after conviction.

(6) The Bank may prohibit any prescribed institution from
giving any credit facilities to any person during the period in
which the prescribed institution has failed to comply with
any requirement of a specification under this section.

38. (1) The Bank may require a prescribed institution to
maintain capital funds, unimpaired by losses, in such ratio to
all or any of its assets or to all or any of its liabilities,
including those of all its offices in and outside Malaysia, as
the Bank may specify.

(2) Any prescribed institution that contravenes subsection
(1) commits an offence and shall on conviction be liable to a
fine not exceeding one million ringgit and, in the case of a
continuing offence, to a further fine not exceeding one
thousand ringgit for each day during which the offence
continues after conviction.

39. (1) The Bank may require a prescribed institution to—

(a) maintain a reserve fund; and

(b) before declaring any dividend from its net profits of
each year (after due provision made for taxation),
transfer to its reserve fund out of the net profits of
each year—

(i) asum equal to not less than fifty per cent of the net
profits of that year, so long as the amount of the
reserve fund is less than fifty per cent of its paid-up
capital; or

(ii) a sum equal to not less than twenty-five per cent of
the net profits of that year, so long as the amount of
the reserve fund is fifty per cent but less than one
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hundred per cent of its paid-up capital.

(2) Notwithstanding subsection (1), the Bank may specify
a different portion of the net profits of each year to be
transferred to the reserve fund of a prescribed institution for
the purpose of ensuring that the amount of its reserve fund is
sufficient for the purpose of its business and adequate in
relation to its liabilities.

(3) Notwithstanding subsection (1), the reserve fund of a
prescribed institution may, with the approval of the Bank and
subject to such terms and conditions as the Bank may
impose, be applied in paying up any unissued shares to be
issued to its members as fully paid bonus shares.

(4) Nothing in this section shall authorise the prescribed
institution to pay dividends out of its reserve fund.

(5) Any prescribed institution that contravenes this section
commits an offence and shall on conviction be liable to a
fine not exceeding one million ringgit, and, in the case of a
continuing offence, to a further fine not exceeding one
thousand ringgit for each day during which the offence
continues after conviction.

40. (1) Unless the Bank otherwise approved in writing, a
prescribed institution shall hold at all times in Malaysia such
minimum amount of assets as the Bank may specify.

(2) For the purpose of subsection (1), the minimum
amount of assets to be held in Malaysia shall be expressed as
a percentage of all or such of the liabilities of the prescribed
institution as the Bank may specify.

(3) Any prescribed institution that contravenes subsection
(1) commits an offence and shall on conviction be liable to a
fine not exceeding five million ringgit.

(4) For the purpose of subsection (1), the Bank may
specify a period of not less than seven days within which the
prescribed institution shall comply with the specification.

41. (1) The Bank may require a prescribed institution to
meet such other prudential requirements, and within such
time, as the Bank may specify.

(2) Any prescribed institution that contravenes any
requirements under subsection (1) commits an offence and
shall on conviction be liable to a fine not exceeding five
million ringgit and, in the case of a continuing offence, to a
further fine not exceeding five thousand ringgit for each day
during which the offence continues after conviction.
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for a term not exceeding ten years or to both.

51. A trust fund established under section 43 shall be
determined upon its winding up or dissolution or the
completion of the transfer of its assets and liabilities to
another trust fund under section 49.

52. (1) Inthe winding up of a prescribed institution, the
assets of a trust fund shall be applied to meet the liabilities of
the trust fund to the extent that they are apportioned to the
trust fund.

(2) Unless the Minister otherwise approves, where the
assets of a trust fund exceeds its liabilities, the surplus assets
shall not be applied to meet the liabilities of other trust funds
which are deficient.

(3) Any person who contravenes subsection (1) or (2)
commits an offence and shall on conviction be liable to a
fine not exceeding five million ringgit or to imprisonment for
a term not exceeding five years or to both and, in the case of
a continuing offence, to a further fine not exceeding five
thousand ringgit for each day during which the offence
continues after conviction.

PART VI

CONTROL OF DEFAULTER

53. (1) A prescribed institution, which considers that it is
insolvent, or is likely to become unable to meet all or any of
its obligations or that it is about to suspend payment to any
extent, shall immediately inform the Bank of that fact.

(2) Any prescribed institution that contravenes subsection
(1) commits an offence and shall on conviction be liable to a
fine not exceeding five million ringgit and, in the case of a
continuing offence, to a further fine not exceeding five
thousand ringgit for each day during which the offence
continues after conviction.

54. (1) Where the Bank is satisfied whether pursuant to
information under subsection 53(1) or after an examination
under Part VIIL or otherwise, that a prescribed institution—

(a) is carrying on its business in a manner detrimental to
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effect to the order, including provisions for the Bank
or the appointed person, as the case may be, to take
into custody or control the property, books, documents
or effects of the prescribed institution.

(2) Any prescribed institution that contravenes an order
made under subsection (1) commits an offence and shall on
conviction be liable to a fine not exceeding five million
ringgit and, in the case of a continuing offence, to a further
fine not exceeding five thousand ringgit for each day during
which the offence continues after conviction.

(3) An order under subsection (1) shall not be made unless
the prescribed institution has been given a reasonable
opportunity of making representations against, or in relation
to, the proposed order, provided that where any delay would
be detrimental to the interests of the stakeholders, the order
may be made first, and the opportunity to make
representations shall be given immediately after the order
has been made, and in consequence of such representations,
the order may. on the recommendation of the Bank, either be
confirmed, or amended or be revoked under subsection (4),
by the Minister.

(4) An order made under subsection (1), or by virtue of
subsection (3), may at any time be revoked by the Minister
by an order made on the recommendation of the Bank, and
any such order may contain all such orders, directions or
provisions of an incidental, ancillary or consequential nature
as may be deemed necessary by the Minister.

PART VII

AUDITOR AND ACCOUNTS

63. (1) A prescribed institution shall appoint, for each
financial year before a date to be specified by the Bank, an
auditor approved by the Bank.

(2) Any prescribed institution that contravenes subsection
(1) commits an offence and shall on conviction be liable to a
fine not exceeding one million ringgit and, in the case of a
continuing offence, to a further fine not exceeding one
thousand ringgit for each day during which the offence
continues after conviction.

(3) Where a prescribed institution fails to appoint an
auditor before the date specified in subsection (1), the Bank
may appoint an auditor for the prescribed institution and the
remuneration and expenses of the auditor as specified by the
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Bank shall be paid by the prescribed institution.

(4) If the Bank considers it desirable that another auditor
should act with the auditor appointed under subsection (1) or
(3), the Bank may appoint another auditor, whose
remuneration and expenses, as specified by the Bank, shall
be paid by the prescribed institution.

64. (1) No prescribed institution shall knowingly appoint
as its auditor a person, and no person shall knowingly
consent to be appointed as an auditor of a prescribed
institution by the prescribed institution or by the Bank, if that
person—

(a) is not an approved company auditor;

(b) has any direct or indirect interest in that prescribed
institution, including an interest in its shares;

(c) is adirector, controller or employee of that prescribed
institution;

(d) is indebted to that prescribed institution or to any
related corporation of that prescribed institution; or

(e) has been convicted of any offence under this Act or
the Companies Act 1965, or of any offence under any
other written law involving fraud or dishonesty.

(2) Any prescribed institution or person who contravenes
subsection (1) commits an offence and shall on conviction be
liable to a fine not exceeding one million ringgit and, in the
case of a continuing offence, to a further fine not exceeding
one thousand ringgit for each day during which the offence
continues after conviction.

(3) Notwithstanding subsection (1), the Bank may approve
in writing a person who is disqualified by virtue of
subsection (1) to be appointed as an auditor if the Bank is
satisfied that it would not be contrary to the interest of the
prescribed institution.

(4) For the purposes of subsection (1), a person shall be
deemed to be an employee of a prescribed institution—

(a) if he is an employee of a related corporation of that
prescribed institution; or

(b) except where the Bank, in the circumstances of the
case, otherwise directs, if he has, within the preceding
period of twelve months, been an employee or
promoter of that prescribed institution or its related
corporation.

(5) Unless approved by the Bank under subsection (3), an
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auditor for a prescribed institution who is disqualified under
subsection (1) or section 9 of the Companies Act 1965 shall
immediately cease to be the auditor of the prescribed
institution.

(6) Any person who contravenes subsection (5) commits
an offence and shall on conviction be liable to a fine not
exceeding one million ringgit or to imprisonment for a term
not exceeding one year or both and, in the case of a
continuing offence, to a further fine not exceeding one
thousand ringgit for each day during which the offence
continues after conviction.

65. (1) A firm shall not knowingly consent to be
appointed, and shall not knowingly act, as auditor for a
prescribed institution unless—

(a) all the partners of the firm who are resident in
Malaysia are approved company auditors; and

(b) subject to subsection 64(3), no partner is disqualified
under paragraph 64(1) (b) to (e), from acting as the
auditor of the prescribed institution.

(2) Any firm that contravenes subsection (1) commits an
offence and shall on conviction be liable to a fine not
exceeding one million ringgit.

66. No prescribed institution shall appoint a person as
auditor under subsection 63(1) unless that person, prior to his
appointment, has consented in writing to act as auditor, and
consent in the case of a firm shall be under the hand of at
least one of its partners.

67. The appointment of a firm in the name of the firm as
auditor shall take effect and operate as an appointment of the
persons who are members of that firm at the time of the
appointment.

68. For the purposes of this Part, a person shall not be
deemed to be an employee of a prescribed institution or its
related corporation by reason only of his having been
appointed an auditor of the prescribed institution or its
related corporation.

69. (1) An auditor of a prescribed institution shall submit a
report of the audit to the members of the prescribed
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institution and the report—

(a) inthe case of a prescribed institution which is a
company, shall be made in accordance with section
174 of the Companies Act 1965; and

(b) in the case of a prescribed institution, other than a
company, shall certify whether or not in the opinion of
the auditor—

®

(i)

(iii)

(iv)

all the information and explanations which are in
the opinion of the auditor necessary for the
purposes of the audit have been obtained:

according to the best of the information and
explanations given to him, the profit and loss
account and balance sheet give a true and fair view
of the state of the affairs of the prescribed
institution for the financial year concerned;

books of account have been kept properly by the
prescribed institution so far as it appears from the
audit of the accounts; and

proper returns adequate for the purposes of the
audit have been received by him from offices of the
prescribed institution not visited.

(2) Any person who contravenes subsection (1) commits
an offence and shall on conviction be liable to a fine not
exceeding one million ringgit.

70. (1) The Bank may require an auditor to—

(a) submit such additional information in relation to his
audit as the Bank may specify; or

(b) enlarge or extend the scope of his audit of the business
and affairs of the prescribed institution in such manner
or to such extent as the Bank may specify.

within such time as the Bank may specify and the prescribed
institution shall pay to the auditor such remuneration as the
Bank may specify.

(2) Any person who fails to comply with the requirements
of subsection (1) commits an offence and shall on conviction
be liable to a fine not exceeding five hundred thousand
ringgit and, in the case of a continuing offence, to a further
fine not exceeding five hundred ringgit for each day during
which the offence continues after conviction.
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in the course of his duties as an auditor of a prescribed
institution, he is satisfied that—

(a) there has been a contravention of or failure to comply
with any provision of this Act or any specification or
requirement made, or any order in writing, direction,
instruction, or notice given, or any limit, term,
condition or restriction imposed under this Act;

(b) an offence involving fraud or dishonesty under any
other written law has been committed by the
prescribed institution or any of its employees:

(c) losses have been incurred by the prescribed institution
which reduce its capital funds to an extent that the
prescribed institution is no longer able to comply with
the specifications of the Bank under subsection 38(1);

(d) any irregularity which jeopardises the interest of
stakeholders of the prescribed institution, or any other
serious irregularity, has occurred; or

(e) he is unable to confirm the claims of the stakeholders
of the prescribed institution.

(2) Any person who contravenes subsection (1) commits
an offence and shall on conviction be liable to a fine not
exceeding one million ringgit.

(3) Notwithstanding any obligation as to secrecy or other
restriction on the disclosure of information imposed by any
written law or otherwise, the auditor of a prescribed
institution shall not be liable for breach of a duty of
confidentiality between the auditor and the prescribed
institution for reporting to the Bank in good faith in
compliance with subsection (1).

72. (1) A prescribed institution, and its director, controller
or employee shall—

(a) furnish to its auditor any information within its
knowledge which the auditor may require; and

(b) ensure that information furnished to the auditor is not
false or misleading or incomplete in any material
particular.

(2) Any person who contravenes subsection (1) commits
an offence and shall on conviction be liable to a fine not
exceeding three million ringgit or to imprisonment for a term
not exceeding three years or to both and, in the case of a
continuing offence, to a further fine not exceeding three
thousand ringgit for each day during which the offence
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continues after conviction.

73. (1) A prescribed institution shall, within ninety days
after the end of each financial year, or such further period as
the Bank may approve, submit to the Bank, in respect of its
entire operations inside and outside Malaysia, a copy each in
print and in record stored or recorded by electronic means
and on electronic medium the following documents in such
form as the Bank may specify:

(@)

(b

(e
(d

(e

()

duly audited revenue account together with supporting
statements;

duly audited profit and loss account and balance sheet
together with supporting statements;

a certificate by the auditor;

a report by the board of directors on its operations in
the financial year; and

a statutory declaration by one of its non-executive
directors and its chief executive officer in respect of
matters in paragraphs (aj, (b) and (d).

Any prescribed institution that contravenes subsection

(1) commits an offence and shall on conviction be liable to a
fine not exceeding one million ringgit and, in the case of a
continuing offence, to a further fine not exceeding one
thousand ringgit for each day during which the offence
continues after conviction.

3)

The revenue account, profit and loss account and

balance sheet laid before the general meeting of a prescribed
institution or submitted to the Registrar of Companies or the
Registrar-General of Co-operative Societies shall be in such
form as the Bank may specify and the amounts appearing in
the revenue account, profit and loss account and balance
sheet shall be the same as those reported under this section
and any qualification in respect of the returns under this
section shall also be incorporated in those accounts.

(G

A prescribed institution shall submit to the Bank

within sixty days from the date of its auditor’s report or such
further period as the Bank may approve—

(a)

(b

)

a copy of any report made by its auditor to its board of
directors following the audit of its annual accounts;
and

a report on the action taken by its board of directors on
the auditor’s report.

Any prescribed institution that contravenes subsection
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(4) commits an offence and shall on conviction be liable to a
fine not exceeding one million ringgit and, in the case of a
continuing offence, to a further fine not exceeding one
thousand ringgit for each day during which the offence
continues after conviction.

74. (1) A prescribed institution shall submit to the Bank in
respect of its operations for each quarter of a calendar year
two copies each of the following in such form, and within
such time, as the Bank may specify:

(a) arevenue account together with supporting statements;

(b) aprofit and loss account and balance sheet together
with supporting statements; and

(c) a certification of the documents mentioned in
paragraph (a) or (b) signed by the chief executive
officer and the employee responsible for its financial
management.

(2) Any prescribed institution that contravenes subsection
(1) commits an offence and shall on conviction be liable to a
fine not exceeding one million ringgit and, in the case of a
continuing offence, to a further fine not exceeding one
thousand ringgit for each day during which the offence
continues after conviction.

75. (1) A prescribed institution shall maintain its accounts
in compliance with approved accounting standards.

(2) Any prescribed institution that contravenes subsection
(1) commits an offence and shall on conviction be liable to a
fine not exceeding three million ringgit and, in the case of a
continuing offence, to a further fine not exceeding three
thousand ringgit for each day during which the offence
continues after conviction.

(3) Approved accounting standards referred to in
subsection (1) shall have the same meaning assigned to it
under section 2 of the Financial Reporting Act 1997 [4ct
558).

76. (1) The Bank may, by notice in writing, require a
prescribed institution to submit additional information or
explanation in relation to any document or information
submitted under section 73 or 74 within such time as the
Bank may specify.

(2) Any prescribed institution that contravenes subsection
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Applicationto trust 81, For the avoidance of doubt, it is hereby declared that in
fund he preparation of documents in relation to a prescribed
institution’s operations under this Part, sections 69 to 80
shall apply with the necessary modifications to the operation
of each of the trust funds managed by the prescribed
institution under Part V.

PART VIII

EXAMINATION AND INVESTIGATION

Examination by the 82, The Bank may, from time to time, examine, with or
Bank ithout any prior notice, the books or other documents,
accounts and transactions of a prescribed institution and any
of its offices in or outside Malaysia.

Power of Minister to 83, The Minister may at any time direct the Bank to
direct examination ¢ vamine the books or other documents, accounts and

transactions of any prescribed institution and any of its
offices in or outside Malaysia if he suspects that such
prescribed institution is carrying on its business in a manner
which is, or which is likely to be, detrimental to the interests
of its stakeholders or has insufficient assets to cover its
liabilities to the public, or is contravening any provision of
this Act or any other written law.

Duty to produce and 84. (1) A prescribed institution under examination and its

provide access o diroctor, employee and agent—
document and ‘

information
(a) shall afford the examiner access to its documents;

(b) shall provide the examiner facility to carry out the
examination; and

Act319. (e)  shall give to the examiner, orally or in writing, such
information as he may require relating to the business
of that person, or his agent, within such time as may
be specified by the examiner.

(2) Any person who contravenes subsection (1) commits
an offence and shall on conviction be liable to a fine not
exceeding three million ringgit or to imprisonment for a term
not exceeding three years or to both and, in the case of a
continuing offence, to a further fine not exceeding three
thousand ringgit for each day during which the offence
continues after conviction.



(3) An examiner may take possession of a document or
cash to which he has access under subsection (1) where in
his opinion—

(a) itis necessary for the purpose of inspection, including
copying or making an extract;

(b) it may be interfered with, destroyed, concealed or
removed unless he takes possession of it; or

(¢) itmay be needed as evidence in any legal proceedings,
whether civil or criminal, which may be instituted
under this Act, the Central Bank of Malaysia Act 1958
or any other written law.

Examination of person 85, (1) The examiner may examine—

other than prescribed

institution

Appearance before
examiner

(a) aperson who is, or was at any time, a director or
employee of a prescribed institution or of its agent;

(b) aperson who is, or was at any time, a client of, or
otherwise having dealings with, the prescribed
institution; or

(c) aperson whom he believes to be acquainted with the
facts and circumstances of the case, including the
auditor of a prescribed institution,

and that person shall give such document or information as
the examiner may require within such time as he may
specify.

(2) Any person who contravenes subsection (1) commits
an offence and shall on conviction be liable to a fine not
exceeding one million ringgit or to imprisonment for a term
not exceeding one year or to both and. in the case of a
continuing offence, to a further fine not exceeding one
thousand ringgit for each day during which the offence
continues after conviction.

(3) An auditor shall not be liable for breach of a contract
relating to, or duty of. confidentiality for giving a document
or information to the examiner.

86. (1) A person examined under section 82 or 83 or
subsection 85(1) shall appear before the examiner at his
office at such time as he may specify.

(2) Any person who contravenes subsection (1) commits
an offence and shall on conviction be liable to a fine not
exceeding one million ringgit or to imprisonment for a term
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not exceeding one year or to both and, in the case of a

continuing offence, to a further fine not exceeding one
thousand ringgit for each day during which the offence
continues after conviction.

87. Where the Bank has reason to suspect the commission
of an offence under this Act, the Bank shall cause an
investigation to be conducted.

88. (1) For the purposes of an investigation under this
Part, the Bank may appoint its employee or any other person
to be an investigating officer.

(2) The Bank may instruct any person to take such steps as
may be necessary to facilitate an investigation under
subsection (1).

(3) Aninvestigating officer who is not an employee of the
Bank shall be subject to, and enjoy such rights, protection
and indemnity as may be specified in this Act, the Central
Bank of Malaysia Act 1958 or other written law applicable
to an employee of the Bank.

(4) An investigating officer shall be subject to the
direction and control of the Bank which has authorised him
to act on its behalf.

89. (1) An investigating officer appointed under
subsection 88(1) may, without a search warrant—

(a) enter any premises belonging to or in possession or
control of the prescribed institution or its holding
company, subsidiary. or employee;

(b) search the premises for any property, record, report or 57/
document and seize and detain my property, record,
report or document which is necessary in the
investigating officer’s opinion, for the purpose of an
investigation into an offence under this Act;

(c) inspect, make copies of, or take extracts from, any
record, report or document so seized and detained;

(d) take possession of, and remove from the premises, any
property, record, report or document so seized and
detained and detain it for such period as he deems
necessary;

(e) search any person who is in, or on such premises, if
the investigating officer has reason to suspect that that
person has on his person any property, report, record
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or document. including personal document, necessary,
in the investigating officer’s opinion, for the purpose
of an investigation into an offence under this Act;

(f) break open, examine, and search, any article, container
or receptacle; or

(g) stop, detain or search any conveyance.

(2) An investigating officer may if it is necessary so to
do—

(a) break open any outer or inner door of any premises
and enter such premises;

(b) remove by force any obstruction to such entry, search,
seizure, detention or removal as he is empowered to
effect; or

(c) detain any person found on such premises until the
search is completed.

(3) Aninvestigating officer may seize, take possession of,
and detain for such duration as he thinks necessary, any
property, record, report or document produced before him in
the course of his investigation or found on the person who is
being searched by him.

(4) An investigating officer, in the course of his
investigation

or search, shall—

(a) prepare and sign a list of every property, record, report
or document seized; and

(b) state in the list the location in which, or the person on
whom, the property, record, report or document is
found.

(5) The occupant of the premises entered in the course of
investigation, or any person on his behalf, shall be present
during the search, and a copy of the list prepared under
subsection (4) shall be delivered to such person at his
request.

90. (1) Notwithstanding any written law, or oath,
undertaking or requirement of secrecy or confidentiality to
the contrary, or an obligation under an agreement or
arrangement, express or implied, to the contrary, an
investigating officer conducting an investigation shall have
the power to administer an oath or affirmation to a person
who is being examined.

(2) Aninvestigating officer may order, orally or in
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writing, a person whom he believes to be acquainted with the
facts and circumstances of the case—

(a) to attend before him for examination;

(b) to produce before him any property, record, report or
document; or

(c) to furnish to him a statement in writing made on oath
or affirmation setting out such information as he may
require.

(3) Any person who contravenes subsection (2) commits £/
an offence and shall on conviction be a liable to a fine not
exceeding one million ringgit or to imprisonment for a term
not exceeding one year or to both and, in the case of a
continuing offence, to a further fine not exceeding one
thousand ringgit for each day during which the offence
continues after conviction.

(4) The person examined under subsection (2) shall be
legally bound to answer all questions relating to such case
put to him by the investigating officer, but he may refuse to
answer any question the answer of which would have a
tendency to expose him to a criminal charge or penalty or
forfeiture.

(5) A person making a statement under paragraph (2) (¢)
shall be legally bound to state the truth, whether or not such
statement is made wholly or partly in answer to the questions
of the investigating officer.

(6) An investigating officer examining a person under
subsection (2) shall first inform that person of the provisions
of subsections (4) and (5).

(7) A statement made by any person under paragraph (2)
(c) shall, whenever possible, be reduced into writing and
signed by the person making it or affixed with his thumb
print—

(a) after it has been read to him in the language in which
he made it; and

(b) after he has been given an opportunity to make any
correction he may wish.

(8) Any person who—

(a) fails to appear before an investigating officer as
required under paragraph (2) (a):

(b) refuses to answer any question put to him by an
investigating officer under subsection (4); or

(¢) furnishes to an investigating officer any information or
statement that is false or misleading in any material
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commits an offence and shall on conviction be a liabletoa £/
fine not exceeding one million ringgit or to imprisonment for

a term not exceeding one year or to both and, in the case of a
continuing offence, to a further fine not exceeding one

thousand ringgit, for each day during which the offence

continues after conviction.

91. The record of an examination under paragraph 90(2)
(a), any property, record, report or document produced under
paragraph 90(2) () or any statement under paragraph 90(2)
(c) shall, notwithstanding any written law or rule of law to
the contrary, be admissible in evidence in any court
proceedings for, or in relation to, an offence under this Act,
or any other written law regardless whether such proceedings
are against the person examined, or who produced the
property, record, report or document, or who made the
written statement on oath or affirmation or against any other
person.

92. (1) Aninvestigating officer searching any person
under paragraph 89(1) (e) may detain the person for such
period as may be necessary to have the search carried out,
which shall not in any case exceed twenty-four hours without
the authorisation of a magistrate, and may, if necessary,
remove the person in custody to another place to facilitate
such search.

(2) No person shall be searched under this Part except by
an investigating officer of the same gender and such search
shall be carried out with strict regard to decency.

93. (1) Any person who—

(a) refuses any investigating officer access to any
premises or fails to submit to the search of his person;

(b) assaults, obstructs, hinders or delays an investigating
officer in effecting any entrance which he is entitled to
effect;

(¢) fails to comply with any lawful demands of any
investigating officer in the execution of his duties
under this Part;

(d) refuses to give to an investigating officer any property.,
document or information which may reasonably be
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required of him and which he has in his power to give:

(e) fails to produce to, or conceal or attempt to conceal
from, an investigating officer, any property, record,
report or document, which the investigating officer
requires:

(f) rescues or attempts to rescue any thing which has been
duly seized;

(g) furnishes to an investigating officer as true any
information which he knows or has reason to believe
to be false; or

(h) before or after any search or seizure, breaks or
otherwise destroys any thing to prevent its seizure, or
the securing of the property, report, record or
document,

commits an offence and shall on conviction be liable to a
fine not exceeding three million ringgit or to imprisonment
for a term not exceeding three years or to both and, in the
case of a continuing offence, to a further fine not exceeding
three thousand ringgit for each day during which the offence
continues after conviction.

94. (1) Where an investigating officer finds, seizes,
detains, or takes possession of any property, record, report or
document which, wholly or partly, is in a language other
than the national language or English language, or is in any
sign or code, the investigating officer may, orally or in
writing, require the person who had the possession, custody
or control of the property, record, report or document, to
furnish to him a translation in the national language or
English language within such period as he may specify.

(2) No person shall knowingly furnish a translation under
subsection (1) which is not an accurate, faithful and true
translation of the document.

(3) Any person who fails to comply with the requirement
in subsection (1) or contravenes subsection (2) commits an
offence and shall on conviction be liable to a fine not
exceeding five hundred thousand ringgit or to imprisonment
for a term not exceeding six months or to both and, in the
case of a continuing offence, to a further fine not exceeding
five hundred ringgit for each day during which the offence
continues after conviction.

(4) Where the person required to furnish a translation
under subsection (1) is not the person who is suspected to
have committed the offence, the Bank may pay him
reasonable fees and reimburse him for such reasonable
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expenses as he may have incurred in furnishing the
translation.

95. (1) An investigating officer may, by a notice in
writing, require any person to deliver to him any property,
record, report or document which he has reason to suspect
has been used in the commission of an offence under this Act
or is able to assist in the investigation of an offence under
this Act that is in the possession or custody of, or under the
control of, that person or within the power of that person to
furnish.

(2) An investigating officer may grant permission to any
person to inspect the property, record, report or document he
had detained and taken possession of under subsection (1) if
the person is entitled to inspect such property, record, report
or document under this Act.

(3) A person who—

(a) fails to deliver any property, record, report or
document that is required by an investigating officer;
or

(b) obstructs or hinders an investigating officer while
exercising any of his powers under subsection (1),

commits an offence and shall on conviction shall be liable to
a fine not exceeding one million ringgit or to imprisonment
for a term not exceeding one year or to both and, in the case
of a continuing offence, to a further fine not exceeding one
thousand ringgit for each day during which the offence
continues after conviction.

96. An investigating officer may seize, take possession of,
and retain for such duration as he deems necessary any
property, record, report or document produced before him in
the course of an examination under paragraph 90(2) (a) or
(b), or search of a person under subsection 92(1), for
ascertaining whether anything relevant to the investigation is
concealed, or is otherwise, upon such person.

97. (1) An investigating officer shall, unless otherwise
ordered by any court—

(a) on the close of an investigation or any proceedings
arising from the investigation; or

(b) with the prior written consent of the Bank or any
investigating officer superior to him in rank, at any
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time before the close of investigation,

release any property, record, report or other document
seized, detained or removed by him or any other
investigating officer, to such person as he determines to be
lawfully entitled to the property, record, report or document
if he is satisfied that it is not required for the purpose of any
prosecution or proceedings under this Act, or for the purpose
of any prosecution under any other written law.

(2) The investigating officer effecting the release under
subsection (1) shall record in writing the circumstances of,
and the reason for such release.

(3) Where the investigating officer is unable to determine
the person who is lawfully entitled to the property, record,
report or document or where there is more than one claimant
to such property, record, report or document or where the
investigating officer is unable to locate the person under
subsection (1) who is lawfully entitled to the property.
record, report or document, the investigating officer shall
report the matter to a magistrate who shall then deal with the
property, record, report or document as provided for in
paragraphs 413(ii), (iii) and (iv) and sections 414, 415 and
416 of the Criminal Procedure Code [Act 593].

98. An investigating officer appointed under section 88 may
arrest without warrant a person whom he reasonably suspects
to have committed or to be committing any offence under
this Act.

99. An investigating officer who makes an arrest under
section 98 shall make over the arrested person to a police
officer without unnecessary delay and the arrested person
shall be dealt with according to the law relating to criminal
procedure as if he had been arrested by a police officer.

100. Notwithstanding any other written law, the Bank, on
its own initiative, or at the request of a police officer or a
public officer in the course of his investigation of an offence
under any written law, may allow that officer access to—

(a) acopy of a document seized, detained or taken
possession of}

(b) arecord of examination; or

(¢) awritten statement on oath or affirmation.
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101. An investigating officer shall be deemed to be a public 4¢*57*
servant for the purposes of the Penal Code [4ct 574]. and to

be a public officer for the purposes of the Criminal

Procedure Code.

102. (1) The Minister charged with the responsibility for a
development financial institution or with the responsibility
for the subject or matter relating to any of the businesses or
activities carried on by a development financial institution
may submit a report to the Minister with a recommendation
to examine into the affairs of the development financial
institution under sections 84 to 86.

(2) The State Authority, in the case of—

(a) adevelopment financial institution which is a statutory
body established by State law or by any subsidiary
legislation made under any State law; or

(b) any other development financial institution which falls
under the responsibility, powers, control or jurisdiction
of the State Authority,

may submit a report to the Minister with a recommendation
to examine the business and affairs of the development
financial institution under sections 84 to 86.

103. (1) Where the Minister receives a report and
recommendation under section 102, he may decide, on the
recommendation of the Bank—

(a) notto take any action in the matter, and inform the
Minister referred to in subsection 102(1) or the State
Authority referred to in subsection 102(2) which
submitted the report accordingly; or

(b) that it is necessary to examine into the business and
affairs of the development financial institution for the
protection of the interests of its stakeholders.

(2) For the avoidance of doubt, it is hereby declared that—

(a) before the Minister makes a decision under paragraph

(1)(b); or

(b) Dbefore the Minister referred to in subsection 102(1) or
the State Authority referred to in subsection 102(2),
submits the report and recommendation under section
102 to the Minister,

it shall not be necessary for the Minister, or the Minister
referred to in subsection 102(1) or the State Authority
referred to in subsection 102(2), to give an opportunity to the
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development financial institution to make any representation
to the Minister, or to the Minister referred to in paragraph
102(1), or to the State Authority referred to in subsection 102
(2), as the case may be.

104. (1) Where the Minister decides that it is necessary to
examine the business and affairs of a development financial
institution under paragraph 103(1)(b), the provisions of
sections 84 to 86 shall apply to the development financial
institution as if it was prescribed in such manner, to such
extent, and with all such amendments as the Minister may.
on the recommendation of the Bank, prescribe.

(2) An order of the Minister under subsection (1) shall be
deemed to be an integral part of this Act and be read as one
with this Act, and shall have full force and effect
notwithstanding anything inconsistent with, or contrary to
this Act.

105. Where any development financial institution for which
an order is made under subsection 104(1) contravenes
subsection 84(1), 85(1) or 86(1), the provisions of sections
89 to 101 shall apply to that development financial
institution.

106. The provisions of this Part shall have full force and
effect notwithstanding anything contained in any other
written law.

PART IX

MISCELLANEOUS

107. Any person who contravenes or fails to comply with—

(a) any provision of this Act or regulations made under it;
or

(b) any specification or requirement made, or any order in
writing, direction, instruction or notice given, or any
limit, term, condition or restriction imposed, in the
exercise of any power conferred under or pursuant to
any provision of this Act or regulations made under it,

commits an offence and shall on conviction, if no penalty is
expressly provided for the offence under this Act or the
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