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The determination of boundaries has been one of the major problems to bedevil the
peace of the modern world. It is not surprising that the international community, has been in
search of one overriding principle or rule that will ensure the greatest degree of territorial
stability and constitute the best guarantee of peace. The principle of Uti possidetis has been
hailed as a panacea, which can response all objectives above, in particular, the boundaries
of emerging independent States. Although courts have been declared that it is a general
principle, which is logically connected with the phenomenon of decolonization but the
States’ practice and International acceptance reflect that Uti possidetis is a general principle
which can be applied in determining the boundaries beyond the decolonized context.

The analysis on States’ practice beyond the decolonized context; dissolution context
and secession context demonstrates that the legal status of Uti possidetis principle is a
general principle which used to prevent territorial disputes, by respecting the existing
administrative boundaries. Uti possidetis does not conflict with Self-determination principle,
flexible and consistent with other principles of international law. Thus Uti possidets is

important and appropriate measure to resolve territorial disputes.
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® Declaration on Principles of International Law 1970

“...Convinced in consequence that any attempt aimed at the partial or total disruption of the
national unity and territorial integrity of a State or country or at its political independence is incompatible
with the purposes and principles of the Charter,

The principle that States shall refrain in their international relations from the threat or use of
force against the territorial integrity or political independence of any State, or in any other manner
inconsistent with the purposes of the United Nations,

Every State likewise has the duty to refrain from the threat or use of force to violate international
lines of demarcation, such as armistice lines, established by or pursuant to an international agreement to
which it is a party or which it is otherwise bound to respect. Nothing in the foregoing shall be construed
as prejudicing the positions of the parties concerned with regard to the status and effects of such lines
under their special regimes or as affecting their temporary character.

Every State shall refrain from any action aimed at the partial or total disruption of the national
unity and territorial integrity of any other State or country...”

*Declaration on Principles of International Law 1970, “... Every State has the duty to refrain from
the threat or use of force to violate the existing international boundaries of another State or as a means of
solving international disputes, including territorial disputes and problems concerning frontiers of States...”

"q311# 113941, “vannisiavuelanues”, aaAIAMTLAg, 21TL7 59, TAsannsAnaTupsEnm,

dnineunesuatiuayunsiae, (Hquiew: 2552), ni 14.
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**The Frontier Dispute Case(Bukina Faso/Mali), I.C.J. Reports 1986, p. 566, para. 23.
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* Fisher F.C., “The Arbitration of the Guatemalan-Hoduras Boundary Dispute” , American Journal of

International Law, Vol.27, (1993) , pp. 403.
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o Hyde C.C. International Law, Chiefly as Interpreted and Applied by the United States, Vol.1, (Boston:

Little, Brown and Company, 1945), pp. 502.

2 Aouiiuieneg Judge Levi Carneiro Tuan Miniquier and Ecrehos, ICJ Reports 1935, pp. 104-5. Tnel
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* El Salvador case, at 635(separate opinion Judge Torres Bernardez)

* Argentina Brazil Boundary Arbitration (1899) Stuyt No. 157; Guiana-Brazil boundary Arbitration Treaty
(1897), Article IV(a); 89 BFSP 57; Stuyt No. 207.

* gugus ”m;ryqﬁv‘iﬁ”mwdw Brazil-Uruguay (12 6aAX A.A. 1851) ¥in3947 Rio de janeiro, 40 BFSP 115
Brazil-Venezuela (25 Wqﬂamﬁu A.A. 18520 ﬁ%wwa/‘ll Caracas, 49 BFSP 1213; Brazil-Paraguay (6 N84

A.A. 1856) 7NMUUA Rio de Janeiro, 46 BFSP 1304; Brazil-Argentine confederation (14 fua1AN A.A. 1857)

NUUA Parana, 49 BFSP 1316 11
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Ordinance of Intendentes of 1786, The Treaty of March 1, 1895 ludian 6 Nnnuuadn

% |44 Venezuelan Constitution of 1830, Article V, reprinted in 18 BFSP 1119, Ecuador’s Declaration of
Boundary with Colombia, reprinted in 20 BFSP 1206-07; Constitution of Honduras of 1848, Article IV,
reprinted in 36 BFSP 1086; Constitution of Costa Rica of 1848, reprinted in 37 BFSP 777 at 778. QLWNL@N
Alvarez A., Latin America and International Law (1909) 3 American Journal of International Law 269. Wl
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ﬁmamﬁmﬁmmm@ﬁu ﬂi’mgmﬂu the Colombia-Venezuela Arbitral Award, American Journal of
International Law(1922), 428.

*" Honduras Border Case (Guatamala/Honduras)(1933)2 UNRIAA 1307.

% EI Salvador Case, ICJ Rep 1992, p351 at 601, parad.

* Territorial Dispute Case (Libya Arab Jamahiriya/Chad), Judgment, ICJ Rep 1994, p 6 at83 92(separate
opinion Judge Ajibola).

“ Arbitral Award in the Dispute Concerning Certain Boundary during the Arab Republic of Egypt and the

State of Israel)(1989) 80 ILR 224 esp at 284.



"Possession should only be considered valid so far as it is just, legal and well founded, in
conformity with general principles of law, and with the rules of justice sanctioned by the law

v

of nations, The Treaty of August 1, 1914 ‘ﬁﬁlﬁ@mm?ﬁﬂﬂj Auausdyyariunew Asll
uniiny ﬁﬁﬁmum%w’%mmgummﬁuﬁu Y fefuilenstaaulunisitaduns A
aunlamannslupail Wiualilivan Ut possidetis juris liifla.p. 1821 Lﬂwﬁﬂﬁyugmlu
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u’aﬂ@’mﬁluﬂa Land, Island and Maritime Frontier Dispute (El
Salvador/Honduras: Nicaraqua intervening) 11l A.A. 1992 AnalAesunaANNdNRUSTEIINg
n1spsaLAsedeteillss@nanan (effectivités) it Ansaunguuny (titles) 13 Inednamnmua
AINATANINEIB9AR Frontier Dispute 1531

"The role played in this case by such effectivités is complex, and the
Chamber will have to weigh carefully the legal force of these in each particular instance. It
must however state forthwith, in general terms, what legal relationship exists between such
acts and the titles on which the implementation of the principle of uti possidetis is grounded.
For this purpose, a distinction must be drawn among several eventualities. Where the act
corresponds exactly to law, where effective administration is additional to the utipossidetis
juris, the only role of effectivités is to confirm the exercise of the right derived from a legal
title. Where the act does not correspond to the law, where the territory which is the subject of
the dispute is effectively administered by a State other than the one possessing the legal
title, preference should be given to the holder of the title. In the event that the effectivité
does not CO-exist with any legal title, it must invariably be taken into consideration. Finally,
there are cases where the legal title is not capable of showing exactly the territorial expanse
to which it relates. The effectivités can then play an essential role in showing how the title is
interpreted in practice."42
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UnAseaamliaAuununauRAnsAsaLIATRIRINNUNNE AN effectivités Tiaillunistiugunis

“' Honduras Borders (Guatamala/Honduras), 23 January 1933, VOLUME Il pp. 1307-1366.
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a

¥ qsznauldfaaluats  (Bolivia) A (Chile)  @n91ma (Ecuador)  Dansunavisalpanide(  New
Granada(Colombia))  Wavilg (Peru) Tmm‘jﬁgmJ3zmﬂ“lum@‘ﬁﬁmu‘ﬁzﬁ“m&lmwwdwﬁmﬁ@mﬁquL‘flu
ANWUBTY

* Moore J.B.. Memorandum on Uti possidetis: Costa Rica-Panama Arbitration, pp. 347.

* Article 7 of Treaty of Confederation signed at the Congress of Lima by New Granada, Chile, Bolivia,
and Peru, 8 February 1848; “The Confederated Republics declare their right is perfect to keep the

boundaries of their territories as they existed at the time of the independence from Spain of the respective

Viceroyalties, Captaincies-general or Presidencies, into which Spanish America was divided.”
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1. Section of the land frontier lying between the point known as El Trifinio, at the summit of
the Cerro Montecristo, and the summit of the Cerro del Zapotal. From the summit of the
Cerro Montecristo (latitude 14" 25'20" N and longitude 89" 21'28" W), the tripoint between
Honduras, El Salvador and Guatemala, running south-east to the northern most source of
the San Miguel Ingenio or Taguilapa river (14" 24'00" N and 89" 20' 10" W), known as the

Chicotera, thereafter running downstream along the middle of the bed of the said river to the

ford on the road from Citala to Metapan (14"20'55" N and 89" 19'33" W) at Las Cruces. From

' Judgment of 11 September 1992, ICJ Report 1992, 1. FuiflupRszndnviaatneiuazaeunia lnusy
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the preceding point eastwards, in a straight line, as far as the confluence of the river Jupula
with the river Lempa (14" 21'06" N and 89" 13' 10" W), the said line passing through the
place known as El Cobre, and from that confluence in a straight line to the summit of the
Cerro del Zapotal (14'23'26" N and 89" 14' 43" W).

2. Section of the land frontier lying between the Cayaguanca rock and the confluence of the
Chiquita or Oscura Stream with the Sumpul river. From the Cayaguanca rock (14" 2 1' 55" N
and 89" 10' 05" W), in a straight line, as far as the confluence of the Chiquita or Oscura
rnountain strearn with the river Sumpul(14" 20' 25" N and 89" 04' 57" W).

3. Section of the land frontier lying between the Pacacio boundary marker and the boundary
marker known as Poza del Cajon. From the Pacacio boundary marker (14" 06'28" N and 88"
49'20" W), on the river of the same name, in a straight line as far as the confluence of the La
Puerta strearn with the Gualcinga river (14" 06'24" N and 88"47' 04 W) and from there
downstream along the middle of the bed of the said river to arrive at the Poza del Toro
boundary marker (14" 04' 14" N and 88" 47'00" W), at the confluence of the river Gualcinga
with the river Sazalapa, on La Lagartera, thence following the said river upstream along the
middle of the bed to the Poza de la Golondrina boundary marker (14" 06' 55" N and 88" 44'
32" W); from this point in a straight line as far as the La Canada, Guanacaste or Platanar
boundary marker (14" 06'04" N and 88'43'52" W) and from that boundary marker in a straight
line to the EI Portillo boundary marker on the Cerro del Tarnbor (14" 04' 47" N and 88" 44' 0 6
W), also known as Portillo de El Sapo; from that boundary rnarker in a straight line as far as
the Guaupa boundary marker (14" 04' 33" N and 88" 44'40" W), passing over the El Sapo hill;
thence in a straight line to the summit of the Lorna Redonda (14" 03'46" N and 88" 44'35" W);
frorn the Lorna Redonda in a straight line to the summit of the Cerro del Ocotillo or
Gualcimaca (14" 03' 25" N and 88" 44' 22" W), passing over the Cerro del Caracol. Frorn the
El Ocaotillo boundary marker, in a straight line, as far as the La Barranca or Barranco Blanco
boundary marker (14" 02' 55" N and 88" 43' 27" W); from there to the Cerro de la Bolsa (14"
02' 05" N and 88" 42' 40" W); and from that place, in a straight line, to the Poza del Cajon

boundary marker (14"01'28" N and 88" 41' 10" W) on the river Arnatillo or Gualcuquin.



4. Section of the land frontier lying between the source of the La Orilla strearn and the
boundary marker known as the Malpaso de Sirnilaton. From the source of the mountain
stream called La Orilla (13" 53'50" N and 88" 20'30" W) to the pass of El Jobo (13"53'40" N
and 88" 20' 25" W), at the foot of the mountain known as El Volcancillo; from there to the
southernmost source of the Cueva Hedionda (13" 53'46" N and 88" 20'00" W), following its
course downstream along the middle of the bed to the Campmate boundary marker (13"
53'20" N and 88" 19'02" W) as far as its confluence with the river Canas or Santa Ana, thence
following the carnino real, by way of the boundary markers of Portillo Blanco (13" 53' 40" N
and 88" 18" 24" W), Obrajito (13"53' 50" N and 88" 17' 28" W), Laguna Seca (13" 54'03" N
and 88" 16'46" W), Arnatillo (13" 54" 28" N and 88" 15'42" W), Picacho or Quecruz (13" 55'59"
N and 88" 14'42" W), Esquinero or Sirin (13'566'55" N and 88" 13'10" W), El Carrizal (13"57'20"
N and 88" 11'35" W); thence, still following the carnino real, as far as the point where this
road crosses the river Negro (13"59'36" N and 88" 12' 35" W); thence, following the river
Negro upstream, as far as the Las Pilas boundary marker at the source of that sarne river
(14" 00'00" N and 88" 06'30" W), and from that place to the Malpaso de Similaton (13" 59' 28"
N and 88" 04'21" W).

5. Section of the land frontier lying between the point where the river Torola is joined by the
Manzupucagua stream and the ford known as Paso de Unire. From the confluence of the
Manzupucagua mountain stream with the Torola river (13"54' 00" N and 87" 54'30" W),
following the river Torola upstream along the middle of the bed to its source, the mountain
stream known as La Guacamaya (13"53'30" N and 87"48'22" W); from this point, in a
straight line, to the pass of La Guacamaya (13"53'20" N and 87"48' 19" W); thence in a
straight line to a point on the river Unire (13" 52'37" N and 87" 47'04" W), close to the place
known as El Coyolar, and from there, following the Unire river downstream, as far as the
Paso de Unire or Limon ford (13" 52'07" N and 87" 46'00" W), on the said river.

6. Section of the land frontier lying between Los Amates and the Gulf of Fonseca. From the
point known as Los Amates on the river Goascoran (13"26'28" N and 87"43'20" W),

following the said river downstream along the middle of the bed by way of the Rincon de



Mumhuaca and Barrancones, as far as its mouth to the north-west of the Ramaditas islands

(13" 24'26" N and 87" 49'05" W) in the Bay of La Union.
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The General Act of the Berlin Congo, Article 35
The Signatory Powers of the present Act recognize the obligation to insure the establishment of authority
in the regions occupied by them on the coasts of the African continent sufficient to protect existing rights,

and, as the case may be, freedom of trade and of transit under the conditions agreed upon
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1
(% v &

auLLmum@\i?g%‘u painlfann untin Ain1uuadn “...Determined to safeguard and consolidate
the hard-won independence as well as the sovereignty and territorial integrity of our states,
and to fight against neocolonialism in all its forms,”mLL@v’ﬁﬂﬁ 2" ﬁﬁﬁuumd’] “The
Organization shall have the following purposes: ...(c) To defend their sovereignty, their
territorial integrity and independence;...”LL@:%J’@‘?; Sﬂjmﬂgﬂmmfﬁﬁ’mumi?ﬁ “The Member
States, in pursuit of the purposes stated in Article Il solemnly affirm and declare their
adherence to the following principles:
1. The sovereign equality of all Member States.

2. Non-interference in the internal affairs of States.

2
a o A

" flamanae9 Accra Resolution WNaaiuireanuwaulumituanini Aasil “Be it resolved and it is hereby
resolved bye the All-African Peoples Conference that the Conference:
(a) denounces artificial frontiers drawn by imperialist Powers to divide the peoples of Africa,
particularly those which cut across ethnic groups and divide people of the same stock:
(b) calls for the abolition or adjustment of such frontiers at an early date.”
" flaqiiupe annimuwaning (African Union-AU)
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3. Respect for the sovereignty and territorial integrity of each State and for its
inalienable right to independent existence.

4. Peaceful settlement of disputes by negotiation, mediation, conciliation or
arbitration.

5. Unreserved condemnation, in all its forms, of political assassination as well
as of subversive activities on the part of neighboring States or any other States.

6. Absolute dedication to the total emancipation of the African territories
which are still dependent.

7. Affirmation of a policy of non-alignment with regard to all blocs.” "
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winlgann AHG/Res. 12(1) MifluiianingaiunisfneysunInIaA LAY
131904 Basutoland, Bechuanaland Way Swaziland 19191an 1891
“...1. REQUESTS the Member States of OAU in consultation with the authorities of
Basutoland, Bechuanaland and Swaziland to take necessary steps so as to secure a

guarantee by the United Nations for the territorial integrity, independence and sovereignty of

these territories...”
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1% §1audn, Gritffiths. Atlas of African Affairs, pp.54.

" Touval S., “The Boundary Politics of Independent Africa, Cambridge, Mass”.: Harvard University Press,

(1972) , pp.86-90.
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“-Considering that border problems constitute a grave and permanent factor of
dissention; considering that border problems constitute a grave and permanent factor of
dissention...

-Considering further that the borders of African States, on the day of their
independence, constitute a tangible reality;...

-Recalling further that all Member States have pledged, under Article IV of the
Charter of African Unity, to respect scrupulously all principles laid down in
paragraph 3 of Article Il of the Charter of the Organization of African Unity:
1. SOLEMNLY REAFFIRMS the strict respect by all Member States of the
Organization for the principles laid down in paragraph 3 of Article Il of the
Charter of the Organization of African Unity;

2. SOLEMNLY DECLARES that all Member States pledge themselves to

respect the borders existing on their achievement of national independence...”

| 9
= o

Tnan@n 16(1) UlsnanqteilymdennmsauaauauiniudadadAnyn
nelifnanunnuenuaziansesWifgaundnazsesyniunielide 3(3) veangiineidi iy

4NN mﬂﬁuﬁ%ﬁmLﬂ"nﬁ‘WhéWW@%ﬂﬂﬂLLmzujmmwmmﬁuumm@ﬁgﬁuj WATLANINTUBY

u/ o

i wenannil Iummﬂ@’1f;mmfauwﬁdumwﬁﬂﬁ?ﬁmm%ﬂﬁwmsﬂLma‘wslwﬁﬂmmsﬁ

m'fmj 1e9ng)LinsetunfATaLarlsznAdnTganEnianafaaz ey niununazasnlug

o

-dl I dl Yo a v 121 dl 1 o 1o :/’ 1% o dl
LAUN \‘1ﬂ\‘i’ﬂiqlfl,um@’w}vlﬂ?‘]_lL‘ﬂﬂﬁ"ﬁj‘ﬂﬂﬂ'}ﬂ GINLV]’]ﬂ‘]_I”J’]?ﬁsLL@V\EH’WNM@’]EI1®EI@N?‘]_IVI"QZLW’]?‘W

* Article 6 0f OAU Charter : “The Member States pledge themselves to observe scrupulously the
principles enumerated in Article Ill of the present Charter.”

"*! Brownlie I., Basic Documents on African Affairs, (Oxford: Clarendon Press, 1971),pp. 361.
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8104N4N3 Swaziland 48 1(2) 1A

Fhat1sresunayalFluigassayny Ta.A. 1966 129 Lesotho 4 2 tnynAtidn
“the territory of Lesotho comprised that of the former colony of Basutoland” 1%
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Uti possidetis 11U Declaration on the African Union Border Programme and Its
Implementation Modalities " Arvueilvdninouiaasiellid « . Guided by:

(i) the principle of the respect of borders existing on attainment of national
independence, in conformity with the Charter of the Organization of African Unity (OAU),
Resolution AHG/Res.16(1) on border disputes between African States, adopted by the 1st
Ordinary Session of the Assembly of Heads of State and Government of the OAU, held in

Cairo, Egypt, in July 1964, and the relevant provisions of the AU Constitutive Act...” i
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10 Elias, “The Charter of the Organization of African Unity” , American Journal of International Law,

(1965). Vol. 59, pp. 248.
" The 1968 of the Kingdom of Swaziland , Article 1(2) TelAnLUzIREATWALITaTINYIIRe Lesotho TIAU
wanzesdTlvdnieunuauuaulueninabs

'** BP/MIN/Decl.(ll), ADDIS ABABA, 7 JUNE 2007
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-ARthe Frontier Dispute (Burkina Faso / Faso) [1986]
Tutle.a, 1960 gauantANTadNiAaliFuensmuaznanaiiv the

independent State of Mali WianfUNIslAsUeNIIasNguNaInntAN  Upper Volta @16
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naneili the independent State of Upper Volta Sasianluda Burkina Faso ﬁ*ﬁluﬂﬁmm%ﬁﬁ
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Case Concerning the Frontier Disputer (Burkina Faso and Mali) [1986] ICJ Rep. 554, at 565. @Lﬁlﬂu
Case Concerning Kasikili/Sedudu Island (Botswanan/Namibia) [2000] 39 ILM 310, at 320. %ﬂﬂ@"l%ﬁwﬁd
UATBIBIANTTRNNNLENEN1IN1ANNI819BeUAN Ut possidetis juris § Judgment |uiuf 22 December
1986, ICJ Reports 1986, 554. Judge Bedjaoui(president) ; Lachs and Ruda(judges) ; Luchaire and Abi-
Saab (judges adhoc) ; Torres Bernardez (registrar,).

1% | Wagn, wtin 557.
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-ARTerritorial Dispute (Libyan Arab Jamahiriya / Chad) [1994]

129 é’%‘iLLEﬁQ, Organization of African Unity, i 181,

130 é’%‘iLLﬁQ, Basic Documents on African Affairs, 141 360.
" §19ufa, Addis Ababa, 1iin 29.

' §19u&n, Bourjorl-Flécher, wiin 812.

193 # http://www.worldcourts.comy/icj/eng/decisions/1986.12.22 frontier dispute.htm Wuladuin 1 Huaw

W.A. 2556 1987 22.00 U.
"**Territorial Dispute (Libyan Arab Jamahiriya / Chad) [1994], ICJ Report 1994, 2 at 38.
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lupdpllAaldNanseun the 1955 Treaty of Friendship and Good
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a

VANEUD Vﬂ&m&l’] AMUAIN “The two High Contracting Parties recognize that the frontiers
between the territories of Tunisia, Algeria, French West Africa and French Equatorial Africa
on the one hand, and the territory of Libya on the other, are those that result from the

international instruments in force on the date of the constitution of the United Kingdom of

35

Libya as listed in the attached Exchange of Letters (Ann. 1)."1 WATANANUINT 1 U89

a

ausdryryrdinanafisumnaauNiswaniasussndnainn Aluausdynniendaand

©

untitynjRaed 3 Al
“The reference is to the following texts:

- the Franco-British Convention of 14 June 1898;

- the Declaration completing the same, of 21 March 1899;

- the Franco-Italian Agreements of 1 November 1902;

- the Convention between the French Republic and the Sublime Porte, of 12 May
1910;

- the Franco-British Convention of 8 September 1919;

- the Franco-ltalian Arrangement of 12 September 1919.”

a

ANnUNLeY R 3 WarNIANUINTANALE ftunyn the Treaty of Friendship and

o

Good Neighborliness 419511 \{lundnguiuansianIsANauian MUALLAALIEII19FTIEN

" Ibid, pp. 37.
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luAnt AalARANANINE 13 waLausEnINeAlaiuTIm AUARIN the

Treaty of Friendship and Good Neighborliness NNT1HadUN 10 A4M1AN A.A. 1955 35194
. o . . . dj | % dl 3 a a

the French Republic i United Kingdom of Libya @aflulilsinqesian 24 duimesinen
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23(L‘ﬂu1‘ﬂmmLﬁ@ﬁﬁ‘ﬂmﬂ’]ﬂmmﬂﬁ 11U the Treaty of Friendship and Good Neighborliness
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" Ibid, pp. 42.
" Territorial Dispute (Libyan Arab Jamahiriya / Chad) [1994], Judgement, (1) Finds that the boundary
between the Great Socialist People's Libyan Arab Jamahiriya and the Republic of Chad is defined by the
Treaty of Friendship and Good Neighborliness concluded on 10 August 1955 between the French

Republic and the United Kingdom of Libya;
(2) Finds that the course of that boundary is as follows:

From the point of intersection of the 24th meridian east with the parallel 19°30' of latitude north, a straight
line to the point of intersection of the Tropic of Cancer with the 16th meridian east; and from that point a

straight line to the point of intersection of the 15th meridian east and the parallel 23° of latitude north”
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198 7 http://www.worldcourts.com/icj/eng/decisions/1994.02.03 jamahiriya.htm WHasWA 1 Hu1A WA,

2556 1981 22.00U.
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Frontier Dispute(1986)( ICJ Reports 1986, p. 554, at p. 556.) '[l]ts first aspect,

emphasized by the Latin genitive juris, is found in the preeminence accorded to legal title
over effective possession as a basis for sovereignty." ananansundszneuiy  the 1906
Agreement. the 1982 Agreement the 1986 Compromis the 1979 Treaty of Peace NNUUALLR

Lmedeﬁqmﬁg

¥ Case concerning the location of boundary markers in Taba between Egypt and Israel, 29 September

1988, UNITED NATIONS ,VOLUME XX pp. 1-118.
“Article 1 of Treaty of Peace on 26 March 1979;
"1 . The state of war between the Parties will be terminated and peace will be established between them .

and

" 2. Israel will withdraw all its armed forces and civilians from the Sinai behind the international boundary .
.. and Egypt will resume the exercise of its full sovereignty over the Sinai."

Article Il of the Treaty of Peace establishes that the permanent boundary between Egypt and Israel is "the
recognized international boundary between Egypt and the former mandated territory of Palestine".

141

Case concerning the location of boundary markers in Taba between Egypt and Israel, 29 September

1988, pp. 19.
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actual or effective occupation as the yardstick for title to a territory. Nevertheless it does not deny the fact

that effective occupation could be taken into consideration.”
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"% Steven R. Ratner, “Drawing a Better Line : Uti Possidetis and the Borders of New States”, American

Journal of International Law, Volume 90, Issue 4 (October: 1996), pp.595.
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Case Concerning the Frontier Dispute (Burkina Faso and Mali) [1986] Rep.568,at566 ; There no doubt
that the obligation to respect pre-existing international frontiers in the event of a State succession derives
from a general of international law, whether or not the rule is expressed in the formula uti possidetis juris.
" Ibid., at566 ; By becoming independent, a new State acquires sovereignty with the territorial base and
boundaries left to it by colonial power. This is part of the ordinary machinery of State succession.

% Case Concerning Guinea-Guinea Bissau Maritime Delimitation (1985) 77 ILR 635,at 657 ; It remained

in force between France and Portugal until the end of colonial period, and became binding between the

successor States by virtue of the principle of uti possidetis juris.
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246 Cf. Armold Gehlen's incisive reflections on the socio-psychologi cal consequences of the collapse

of the State or the social order : “The immediate effect is that the persons concerned become

profoundly insecure . The moral and spiritual centres are disoriented because, there too, the certainty of
the self-evident has foundered. Thus, penetrating to the very core of their being, insecurity forces people
to improvise, compelling them to make decisions a contre cceur or to plunge blindfold into the realms of
uncertainty, perhaps seeking at any price fundamentals to cling to and give them a sense of purpose. In
practice, moreover, insecurity is manifested in the form of fear, defiance or volatility. The effect is to place
a heavy burden of control and decision-making on those layers of the personality where life should be
lived problem-free amidst the self-evident and the given if people are to be capable of dealing with more
demanding situations. In other words, the displacement people suffer due to the shattering of their
institutions is expressed as primitivization.” Quoted in Heiner Keupp, Lust an der Erkenntnis: Der Mensch

als soziales Wesen , (Munich/Zurich, 1995), p. 105 ff. -- ICRC translation
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0 Messages from President Wilson to Russia on the Occasion of the Visit of the American Mission
(June 9,1917), reprinted in OFICIAL STATEMENTS OF WAR AIMS AND PEACE PROPOSALS,
DECEMBER 1916 TO NOVEMBER 1918, at 105 (James B. Scott ed., 1921).

%0 League of Nations O.J. Spec. Supp. 3, at 5 (1920).

** A number of works published since 1990 and focusing upon secession demonstrate the recent
increase in scholarly interest in the subject. E.g., ALLEN E. BUCHANAN, SECESSION: THE MORALITY
OF PoLrrICAL DvORC FROM FORT SUMTER TO LrrHUANIA AND QUEBEC 4 (1991); Lea Brilmayer,
Secession and Self-Determination: A Territorial Interpretation, 16 YALE J. INT'L L. 177 (1991); Allen
Buchanan, Self-Determination and the Right to Secede, 45 J. INT'L AFF. 347 (1992); Alexis Heradlides,
Secession, Self-Determination and Nonintervention: In Quest of a Normative Symbiosis, 45 J. INT'L AFF.
399 (1992).

% See Manley 0. Hudson, Working Paper, Article 24 of the Statute of the International Law Commission,

[1950] 2 Y.B. INT'L L. COMM'N 24, 26, U.N. Doc. A/CN.4/16. See generally The Paquete Habana, 175

U.S. 677, 686-712 (1900) (recognizing custom as a source of international law).
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(Positive International Law does not recognize the right of national groups, as such, to

separate themselves from the State of which they form a part by the simple expression of a
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Hudson, supra note 9, at 26; see also RESTATEMENT (THIRD) OF THE FOREIGN RELATIONS LAW
OF THE UNITED STATES § 102(2) (198A) [hereinafter RESTATEMENT OF FOREIGN RELATIONS]
("Customary international law results from a general and consistent practice of states followed by them
from a sense of legal obligation.").

" The opinion of the International Court of Justice in the North Sea Continental Shelf Cases stated that:
[a]lthough the passage of only a short period of time is not necessarily... a bar to the formation of a new
rule of customary international law ... , an indispensable requirement would be that within the period in
question, short though it might be, State practice, including that of States whose interests are specifically
affected, should have been both extensive and virtually uniform ... and should moreover have occurred in
such a way as to show a general recognition that a rule of law or legal obligation is involved.

North Sea Continental Shelf Cases (F.R.G. v. Den.; F.R.G. v. Neth.), 1969 I.CJ. 4, 44, para. 74 (Feb. 20).
%08 League of Nations O.J. Spec. Supp. 3, at 5 (1920). The Commission of Jurists was entrusted by the

League of Nations to issue an advisory opinion on the legal implications of the request by the Aland

Islands for separation from Finland and annexation by Sweden. BUCHHE(T, supra note 3, at 70-71.
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JaNthe Declaration on the Granting of Independence to Colonial Countries and Peoples Al
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wATTMUETINTEIRY " wananiiluda 1 28999 the International Covenant on Civil and
Political Rights finanaluaneuzidesniu ' 9aufla  the Declaration on  Principles  of
International Law Concerning Friendly Relations and Co-operation Among States in

Accordance with the Charter of the United Nations(Declaration on Friendly Relations) Alé

nanaiatszfunsnmunlanuesegnsiniauuinndienanslo] 77 Gsaineaaininaesdy

ANNTNURIAULTZ T T ANAID9AIZNTINN19919 Declaration on Friendly Relations aziinl#an
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U.N. CHARTER art. 1, para. 2; id. art. 55.

*'° Declaration on the Granting of Independence to Colonial Countries and Peoples, G.A. Res. 1514, U.N.

GAOR, 15th Sess., Supp. No. 16, at 66-67, U.N. Doc. A/4684 (1960).

*"" International Covenant on Civil and Political Rights, G.A. Res. 2200, U.N. GAOR, 21* Sess., Supp. No.

16, at 52-53, U.N. Doc. A16316 (1966); International Covenant on Economic, Socia and Cultural Rights,

G.A. Res. 2200, U.N. GAOR, 21st Sess., Supp. No. 16, at 49, U.N. Doc. A/6316 (1966).

92 Compare Declaration on Principles of International Law Concerning Friendly Relations and Co-

operation Among States in Accordance with the Charter of the United Nations, G.A. Res. 2625, U.N.

GAOR, 25th Sess., Supp. No. 28, at 121,123-24, U.N. Doc. A/8028 (1970) [hereinafter Declaration on
Friendly Relations] with sources cited supra notes 17-19. No clear definition has been formulated for the
term "peoples" to whom the right of self-determination applies under these United Nations documents.
See AURELIU CRISTESCU, THE RIGHT TO SELF-DETERMINATION: HISTORICAL AND CURRENT
DEVELOPMENT ON THE BASIS OF UNITED NATIONS INSTRUMENTS at 37-41, U.N. Doc.
E/CN.4/Sub.2/404/Rev.1, U.N. Sales No. E.80.XIV.3 (1981) (describing the resulting difficulty of

determining the beneficiaries of the right of self-determination).
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*% Lee C. Buchheit asserts that "[t]he history of United Nations practice lends substantial support to the

thesis that the principle of self-determination, as interpreted by that body, is primarily a vehicle for
decolonization, not an authorization of secession." Id. at 87. However, Buchheit interprets paragraph 7 of
the Declaration on Friendly Relations as seeming "to recognize, for the first time in an international
document of this kind, the legitimacy of secession under certain circumstances." See id. at 92.

Paragraph 7 of the Declaration on Friendly Relations states:

Nothing in the foregoing paragraphs shall be construed as authorizing or encouraging any action which
would dismember or impair, totally or in part, the territorial integrity or political unity of sovereign and
independent States conducting themselves in compliance with the principle of equal rights and self-
determination of peoples as described above and thus possessed of a government representing the
whole people belonging to the territory without distinction as to race, creed or colour.

Declaration on Friendly Relations, supra note 20, at 124. Buchheit interprets this paragraph as indicating

that:

if a government does not represent the whole people it is illegitimate and thus in violation of the principle
of self-determination, and this illegitimate character serves in turn to legitimate 'action which would
dismember or impair, totally or in part, the territorial integrity or political unity' of the sovereign and
independent State. BucHHETrr, supra note 3, at 93.

314

BUCHHEIT, op.cit, at 170-176.
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(1) Wanfunislsuldaninivunlanuieanuy Wilson (Concerns Over Wilson's

Right of Self-Determination)
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KABIR U. AHMAD, BREAKUP OF PAKISTAN 1-2 (1972); BUCHHEEIT, supra note 3, at 208.
o6 Rogers stated "[w]e did favor, we do favor, unity as a principle, and we do not favor secession as a
principle, because once you start down that road it could be very destabilizing." Secretary Rogers' News

Conferences of December 23, 66 DEP'T ST. BULL. 49,54 (1972).

317

BUCHHEIT, op.cit, at 209.

o Henry Kamm, Yeltsin, Repaying a Favor, Formally Recognizes Estonian and Latvian Independence,

N.Y. TIMES, Aug. 25, (1991), 1, at 17.
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BUCHHEIT, op.cit, at 63-66.

*** MICHLA POMERANCE, SELF-DETERMINATION IN_LAW AND PRACTICE 1-2 (1982 (discussing

President Wilson's view of self-determination and his ideas concerning the "peoples" to which it would

apply).

**" HEATHER A. WILSON, INTERNATIONAL LAW AND THE USE OF FORCE BY NATIONAL LIBERATION

MOVEMENTS, 55-88 (1988).
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BUCHHEIT, op.cit, at 20.
3 Lawrence S. Eastwood, Jr., “Secession: State Practice And International of the Soviet Union and

Yugoslavia”, Duke Journal of Comparative & International Law, (Vol 3:299, 1993).
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Arbitration Comission”, Melbourne University Law Review 24(2000), 56 et seq.
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UN Doc S/PV.5839(18.2.2008), 5 (Statement of the President of Serbia).

** 5 UN Doc S/PV.5839 Lﬁ'mﬁu%@mmmmmﬁgimmmum@mms&l”umLm\mmﬂizmmﬁ ( the Security
Council)

“° Article 2, Constitution of the Federative Peoples’ Republic of Yugoslavia (1946).

% Article 2, Constitution of the SFRY (1974). @‘ﬂﬁ‘mﬂ‘i_lﬁ‘i_l the Constitution of the Socialist Autonomous
Province of Kosovo (1974), ‘ﬁLLﬂ@VL?ﬂu Helsinki Committee for Human Rights in Serbia, Kosovo: Law and

Politics, Kosovo in Normative Acts Before and After 1974, 41, 1988 et seq.
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“" Article 1, 2, 3 of the Constitution of the SFRY. uaz R.Rich, Recognition of States: The Collapse of

Yugoslavia and the Soviet Union, EJIL 4(1993), 36(39).
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SC Res.1244(10.6.1999)

349

SC Res.1244(10.6.1999) Inaiany parab, 6,7 @Jﬂ?xﬂ@‘]_lﬁ‘i_l UNMIK/REG/1991/1 (25.17.1999)

* “Is the unilateral declaration of independence by the Provisional Institutions of Self-

Government of Kosovo in accordance with international law?”
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%1 Advisory Opinion Kosovo, p.19, para.51
% Advisory Opinion Kosovo, para 50, 80.
** Ibid para 80, 84.

** |bid para 114, 121
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Comprehensive Proposal for the Kosovo Status Settlement, S/2007/168/Add.1, 26 March 2007.
** Annex VIII, Article 3 Border

3.1 Kosovo shall develop, in coordination with the ICR and the IMP* a strategy to allow a phased hand-
over of responsibility for control of the border and its associated integrated management to the Kosovo
Police Service.

3.2 The territory of Kosovo shall be defined by the frontiers of the Socialist Autonomous Province of
Kosovo within the Socialist Federal Republic of Yugoslavia as these frontiers stood on 31 December
1988, except as amended by the border demarcation agreement between the Federal Republic of
Yugoslavia and the former Yugoslav Republic of Macedonia on 23 February 2001

3.3 Kosovo shall engage with the former Yugoslav Republic of Macedonia to establish a joint technical
commission within 120 days of the entry into force of this Settlement to physically demarcate the border
and address other issues arising from the implementation of the 2001 agreement between the Federal
Republic of Yugoslavia and the former Yugoslav Republic of Macedonia. The work of the technical
commission shall be

completed within one year from the date of its establishment. The ICR and the IMP shall be represented
on this commission to facilitate discussions between the two parties, and may participate in the process
of border demarcation at the request of either party.

*"In his statement on 7 March 2001. the President of the Security Council, mentioned Inter alia: 'The
Security Council recalls the need to respect the sovereignty and territorial integrity of the former Yugoslav
Republic of Macedonia In this context It emphasizes that the border demarcation Agreement, signed in

Skopje on 23 February 2001 ... must be respected by all."

¥ Hasani, “Uti possidetis Juris: From Rome to Kosovo”, Fletcher Forum of Wolrd Affairs, 27(2003),

85(94).
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David Owen, Balkan Odyssey (London : Victor Gollancz, 1995), p.33.
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East European Quarterly, Summer, 1999.
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" Peter Radan, the Break-Up of Yugoslavia and International Law, Routledge, Taylor&Francis Group,

London and New York, 2002,pp.248.
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2. A fundamental change of circumstances may not be invoked as a ground for terminating or
withdrawing from a treaty:

(a) if the treaty establishes a boundary; or
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The 38" parallel is the marker of the boundary between North and South Korea.
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