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# # 5585987334 : MAJOR LAWS
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OFFICIALS BY ITS EMPLOYEE. ADVISOR: PROF. VIRAPHONG BOONYOBHAS, 136

PP-

Bribery of government officials for the benefit of corporations is known as a
crime which is occurred and created enormous damages. Many countries begin to
realize the disastrous of this behavior. Some countries have enacted the law and
enforcement to control such behavior. While some countries have amended their
laws to modernize in order to deal with such behavior. However, the law of Thailand
at present cannot be enforced to control the offense of bribery in this form
efficiently because of the improper of the law as well as criminal penalties
applicable to juristic person. For these reason, bribery to sovernment officials by the

entity still occurs continuously in Thailand.

Studying to revise the law to control the problems mentioned above needs
to study the determination of the law for criminal liability of legal person who found
guilty of bribery to government officials by comparing and analyzing the
appropriateness of the approach of criminal liability of legal entities in bribery to
government officials that are appropriate to the legal system of Thailand from
international conventions and international laws including the UK, USA,
France, United Nations Convention against Corruption 2003 (UNCAC), and United

Nations Convention Against Transnational Organized Crime 2000 (UNTOC)

The study found that Thailand should enact legislation to limit the liability
of juristic person in bribery to government officials including the details of other
related provisions in order to using as a tool in the prevention and control of the
offense of bribery of public officials committed by corporations in Thailand and to

create a positive image of Thailand in dealing with the problem of bribery in country.

Field of Study: Laws Student's Signature

Academic Year: 2014 Advisor's Signature
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“Section 7 Failure of commercial organisations to prevent bribery

(1) A relevant commercial organisation (“C”) is guilty of an offence under this section if a
person (“A”) associated with C bribes another person intending—

(a) to obtain or retain business for C, or

(b) to obtain or retain an advantage in the conduct of business for C.

(2) But it is a defence for C to prove that C had in place adequate procedures designed to
prevent persons associated with C from undertaking such conduct.

(3) For the purposes of this section, A bribes another person if, and only if, A—

(a) is, or would be, guilty of an offence under section 1 or 6 (whether or not A has been
prosecuted for such an offence), or

(b) would be guilty of such an offence if section 12(2)(c) and (4) were omitted.

(4) See section 8 for the meaning of a person associated with C and see section 9 for a
duty on the Secretary of State to publish guidance.

(5) In this section—

“partnership” means—

(a) a partnership within the Partnership Act 1890, or

(b) a limited partnership registered under the Limited Partnerships Act 1907,

or a firm or entity of a similar character formed under the law of a country or territory
outside the United Kingdom,

“relevant commercial organisation” means—

(a) a body which is incorporated under the law of any part of the United Kingdom and
which carries on a business (whether there or elsewhere),

(b) any other body corporate (wherever incorporated) which carries on a business, or part
of a business, in any part of the United Kingdom,

(c) a partnership which is formed under the law of any part of the United Kingdom and
which carries on a business (whether there or elsewhere), or

(d) any other partnership (wherever formed) which carries on a business, or part of a
business, in any part of the United Kingdom,

and, for the purposes of this section, a trade or profession is a business.”
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“Section 11 Penalties

(1) An individual guilty of an offence under section 1, 2 or 6 is liable—

(a) on summary conviction, to imprisonment for a term not exceeding 12 months, or to a
fine not exceeding the statutory maximum, or to both,

(b) on conviction on indictment, to imprisonment for a term not exceeding 10 years, or to
a fine, or to both.

(2) Any other person guilty of an offence under section 1, 2 or 6 is liable—

(a) on summary conviction, to a fine not exceeding the statutory maximum,

(b) on conviction on indictment, to a fine.

(3) A person guilty of an offence under section 7 is liable on conviction on indictment to a
fine.

(4) The reference in subsection (1)(@) to 12 months is to be read—

(a) in its application to England and Wales in relation to an offence committed before the
commencement of section 154(1) of the Criminal Justice Act 2003, and

(b) in its application to Northern Ireland,as a reference to 6 months.

11
Wikimedia Foundation Inc., "Foreign Corrupt Practices Act," [Online] Accessed: January

14, 2014. Available from: http://en.wikipedia.org/wiki/Foreign Corrupt Practices Act

12
Criminal Division of the U.Ss Department of Justice and the Enforcement Division of the

U.S. Securities and Exchange Commission, "A Resource Guide to the U.S. Foreign Corrupt Practices Act,"
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’ “Article 433-1 Unlawfully proffering, at any time, directly or indirectly, any offer,
promise, donation, gift or reward, in order to induce a person holding public authority, discharging a public
service mission, or vested with a public electoral mandate:

1° to carry out or abstain from carrying out an act pertaining to his office, duty, or
mandate, or facilitated by hisoffice, duty or mandate;

2° or to abuse his real or alleged influence with a view to obtaining distinctions,
employments, contracts or any other favourable decision from a public authority or the government;

is punished by ten years' imprisonment and a fine of €150,000.

The same penalties apply to yielding before any person holding public authority,
discharging a public service mission, or vested with a public electoral mandate who, unlawfully, at any time,
directly or indirectly solicits offers, promises, donations, gifts or rewards to carry out or to abstain from

o

carrying out any act specified under 1°, or to abuse his influence under the conditions specified under 2°.
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> “Article 435-3 The unlawful proferring, at any time, directly or indirectly, of any offer,
promise, gift, present or advantage of any kind to aperson holding public office or discharging a public service
mission, or an electoral mandate in a foreign State, or within a public international organization , to carry out
or abstrain from carrying out an act of his function, duty or mandate or facilitated by his function, duty or
mandate is punished by ten years’ imprisonment and a fine of €150,000.

The same penalties apply to yielding to any person specified in the previous paragraph
who unlawfully solicits, at any time, directly or indirectly, any offer, promise, donation, present or advantage
of any kind, for himself or another, to carry out or abstain from carrying out an act specified in the previous
paragraph.”

° “Article 435-9 To be punished by 10 years imprisonment and a fine of €150,000
anyone who unlawfully proposes, at any time, directly or indirectly to:

1. any person exercising judicial office in a foreign state or at an international court;

2. any official at the Court Registrar of a foreign jurisdiction or an international court;

3. any expert named by such a jurisdiction or court, or by parties;

4. any person discharging a mission of conciliation or mediation for such a jurisdiction or

court;

5. any arbitrator carring out his mission under the law on arbitration of foreign state

for himself or another, any offers, promises, donations, gifts or advantages in return for
performing or abstaining from performing an act of his office or facilitated by his office.

Yielding to the silicitations of a person described in 1 to 5, derectly or indirectly, at any
time, for any offer, promise, donation, ¢ift or reward, for such person or another, with a view to the

performance or non-performance of an act pertaining to his office, is subject to the same penalties.”
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“Article 445-1 Proferring at any time, directly or indirectly, offers, promises, gifts,
presents or any other advantages, to obtain, for oneself or another, from a person who, not being a public
official, charged with a public service mission, or invested with a public electoral office, holds or occupies,
within the scope of his professional or social activity, a management position or any occupation for any
person, whether natural or legal, or any other body, in order to obtain the performance or non-performance
of any act within his occupation or position or facilitated by his occupation or position, in violation of his
legal, contractual and professional obligations, is punished by 5 years’ imprisonment and fine of €75,000.

The same penalties apply to giving in to any person reffered to in the above paragraph
who unlawfully solicits, at any time, directly or indirectly, any offers, promises, donations, presents or
advantages, for himself or another, to carry out or refrain from carrying out any act reffered to in the above

paragraph, in violation of his legal, contractual or professional obligations.”
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! “Article 121-2 | egal persons, with the exception of the State, are criminally liable for
the offences committed on their account by their organs or representatives, according to the distinctions set
out in article 121-4 and 121-7.

However, local public authorities and their associations incur criminal liability only for
offemces committed in the course of their activities which may be exercised through public service
delegation conventions.

The criminal liability of legel persons does not exclude that of natural persons who are
perpetrators or accomplices to the same act, subject to the provosions og the fourth paragraph of article

121-3.7
8
“Article 131-38 The maximum amount of a fine applicable to legal persons is five

times that which is applicable to natural persons by the law sanctioning the offence.
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Where this is an offence for which no provision is made for a fine to be paid by natural

persons, the fine incurred by legal persons is €1,000,000.”
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The Crown Prosecution Service, "Resolving Jurisdictional Conflicts: Where the Offence

Occurred on a Single Territory," [Online] Accessed: April 3, 2015. Available from:
http://www.cps.gov.uk/legal/h_to_Kk/jurisdiction/
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