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The national treatment principle is one of the important investment
protection provisions in International Investment Agreements. The principle provides
that the treatment accorded to the foreign investor and investment shall not be less
favorable than that accorded to the domestic investor and investment, in like
circumstances. However, in practice, there are problems concerning the
interpretation and application of the national treatment principle, especially the

terms “in like circumstances” and “no less favourable treatment”.

The awards of arbitral tribunals constituted under the International
Investment Agreements has an essential role in lying criteria and providing guidance
for the interpretation and application of this principle; including the determination of
the domestic comparator and the criteria for considering if the act of state is
considered as a less favorable treatment, as well as the criteria of the justifiable

discrimination.

Thus, the researcher decides to study the awards of arbitral tribunals relating
to the national treatment principle in order to ascertain how the national treatment
principle is interpreted and applied. The study concludes that the arbitral awards

have clarified the meaning and the application of the principle.
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? Jeswald W. Salacuse, The Three Laws of International Investment: National, Contractual, and

International Frameworks for foreign Capital (UK: Oxford University Press, 2013), p.3
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’ OECD, OECD Benchmark: Definition of Foreign Direct Investment (Fourth Edition, 2008),

http://www.oecd.org/daf/inv/investmentstatisticsandanalysis/40193734.pdf, p.17

P« a category of international investment made by a resident entity in one economy (direct investor)

with the objective of establishing a lasting interest in an enterprise resident in an economy other than that of the
investor (direct investment enterprise). ”Lasting interest” implies the existence of a long-term relationship
between the direct investor and the enterprise and a significant degree of influence by the direct investor on the
management of the direct investment enterprise....”

" UNCTAD, World Investment Report 2007: Transitional Corporations, Extractive Industries and

Development, http://unctad.org/en/Docs/wir2007_en.pdf , p.245

* “Foreign direct investment (FDI) is defined as a n investment involving a long=term relationship and
reflecting a lasting interest and control by a resident entity in one economy (foreign direct investor or parent
enterprise) in an enterprise resident in an economy other than that of the foreign direct investor (FDI enterprise or

affiliate enterprise or foreign affiliate).....
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Black’s Law Dictionary, Fourth Pocket Edition, 2011

* Katia Yannaca-small, Arbritation under international investment agreement, A guide to the key issue

(UK : Oxford University press, 2010c), p.411
» UNCTAD, National Treatment Vol. 4, UNCTAD series on issues in international investment agreement.
( Geneva; Switzerland: United Nations Publication, 1999), p. 9

* OECD, Fair and Equitable Treatment Standard in International Investment Law p.2

*' Andrew Newcombe and Lluis Paradell, The law and practice of investment treaties: Standard of

treatment, p. 149
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“lbid, p.151
“lbid, p.151
* Michael Trebilcock, “ The National Treatment Principle in International Trade law ”, American law &

Economics Association Annual Meeting ( 2004): 1-2

* United Nations Conference on Trade and Development, International Investment Agreement: Key

issues, Volume 1, 2004, p.163



20

farunFounasyuduiilunislinisussatRudaummndly luvaesidenfungrnessning
UszinaiFosauiuinveuvesdglunsussiviunaussuaiinisiaulununnands
widvdnawatu lagsnnunnasindieiiesnuiuinvesizainarudsmediiaiy
UAARAIIANINIENTNEGAUYDIAUA19A1I (Draft on International responsibility of the State
for injuries caused in its territory to the person or property of aliens) Wumunnas
atuusng Afimsimusfenihiivesislunsueldaidemedenuindnuiensndauvesay
inasmldFuanudsmesuionnanmsivihsnunioidmiivesignssiimvioas
Fun1snssvhanuiusnsdseninasenavesds” Inedivdnnnsddyinaumidemeitu
$oidevne aenelsAf SAunasatufing lunsissvesausindnagldansleswnuay

s

at Y v a gj ¥ 1 v gj = 1 37
mm’lmgwwmuumaamuﬂwmumi‘vmmamaiuumsguumaﬂau

TuAnssud 20 SgumsrunatsdiulngTanugdusgdamulddudufeivansves

AUANYIRALAENSNIAUVDIAUAITIRLUNNS P SUNISUTEATRTUAY (Minimum  Standards)

I
qvv

ﬂ?ﬂi@lﬂ{]%ﬂ’]ﬂ%?i@]ﬂi”LWﬂﬁ“‘Vi’JN‘Ui”L‘V]ﬂ LﬂEJ’Jﬂ‘ULi’eN‘u mmmuﬁlumﬂmumsﬂs YU

I
Y] a wa al o

GT’]‘N‘N&Iﬂ’J’]ﬂJﬂaWEJﬂa\‘iﬂUNWMi%WULLMQﬂ’JWﬂJB@Sii&ILLa‘“ﬂ’]i‘Ui‘”@U@Wl@%UﬂWiS@M%JUQWﬂ ;ﬁ;ﬁ

a

1955y (civilized states) TutseimpuaualsUuasysemmansgaiasng Tnefinisnaniedeily

. 38
the American Society of International law 1

ynUssinaiiiusnsallumslvunnuyfvesdnlsene gednsussleviniele
NOVIIBLAEITU N1FIANITREITU NITANATOUAYINU BAZNITYALYEIIN

=) ! a 2 ! a v g v ! a 4 b i 1
ANEEMEREInAeIny WwReItuAliLnauYR warliauAuasosild

) oAy v a39
ABDUNINN ALNAUYP

* Draft on International responsibility of the State for injuries caused in its territory to the person or

property of aliens, Article 1, http://legal.un.org/ilc/documentation/english/a_cnd_106.pdf

7 Andrew Newcombe & LLuisParadell, The law and practice of investment treaties: Standard of

treatment, p.6
*bid, p 12
¥ “Each country is bound to give to nationals of another country in its territory the benefit of the same

laws, the same administration, the same protection, and the same redress for injury which it gives to its own


http://legal.un.org/ilc/documentation/english/a_cn4_106.pdf
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citizen’s, and neither more nor less: provided the protection which the country gives to its own citizens conforms
to the established standard of civilization.”

“ Article 1 foreign nationals would be entitled to conduct commercial Transactions of every kind on the
same terms as nationals

“ Article 7 Foreigners were to be placed on terms of complete equality, de jure and de facto

? fnsioh whdey, “esrnsnisiszninaseng”, Ussnaassynivgsniuasn1siussninalssne wiied
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* Andrew Newcombe & LLuisParadell, The law and practice of investment treaties: Standard of

treatment, pp.19-20

* International code of Fair Treatment for Foreign Investment, Article 3, https://www.international-

arbitration-attorney.com/wp-content/uploads/73-volume-3.pdf

“The High Contracting Parties shall take no discriminatory political, legal or administrative measures
designed to hamper investments in their territories by the nationals of the other High Contracting Parties. They
shall give to investments originating with the other High Contracting Parties treatment no less favourable than to
investments made by their own nationals. In the case, however, of investments immediately concerned with

national defence, special conditions may, if necessary, be imposed.”


https://www.international-arbitration-attorney.com/wp-content/uploads/73-volume-3.pdf
https://www.international-arbitration-attorney.com/wp-content/uploads/73-volume-3.pdf
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to Aliens (1961 Harvard Draft) 1usnseydgafinnsivuamntiivessgindes
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(Organisation for Economic Co-operation and Development-OECD) ladniin319eydyan
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s Stephan W. Schill, The Multilateralization of international investment law , pp.35-36

“ Article 1 Each Party shall at all times ensure fair and equitable treatment to the property of the
nationals of the other Parties. Such property shall be accorded the most constant protection and security within
the territories shall not in any way be impaired by unreasonable or discriminatory measures.

7 Stephan W. Schill, The Multilateralization of international investment law , p.36
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* Article 1(a) Each party shall all times ensure fair and equitable treatment to the property of the
nationals of the other parties. It shall accord within its territory the most constant protection and security to such
property and shall not in any way impair the management, maintenance, use, enjoyment or disposal thereof by
unreasonable or discriminatory measures.

® Stephan W. Schill, The Multilateralization of international investment law , p.36
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Government of the Kingdom of Thailand for the Promotion and Protection of

Investments 1997) ALN1SANMUATDUNNITIANISUSLRURE89AUTIRIAIYD 4 wiIA2Il
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“Each Contracting Party shall, subject to paragraphs (2) and (3) below,
grant to investments or returns of investors of the other Contracting Party
treatment no less favourable than that which, in like circumstances, it grants
to investments or returns of its own investors with respect to the expansion,

management, conduct, operation and sale or disposition of investments.”
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Article 1102: National Treatment

1. Each Party shall accord to investors of another Party treatment
no less favorable than that it accords, in like circumstances, to
its own investors with respect to the establishment,
acquisition, expansion, management, conduct, operation, and
sale or other disposition of investments.

2. Each Party shall accord to investments of investors of another
Party treatment no less favorable than that it accords, in like
circumstances, to investments of its own investors with respect
to the establishment, acquisition, expansion, management,
conduct, operation, and sale or other disposition of

investments.
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3. NSWAUSNN5INNAISUsEmANIUaIN TuUsEIMANSUUS NS (Commercial entities) @49
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"Article XVII National Treatment

1.In the sectors inscribed in its Schedule, and subject to any conditions and qualifications set out
therein, each Member shall accord to services and service suppliers of any other Member, in respect of all
measures affecting the supply of services, treatment no less favourable than that it accords to its own like

services and service suppliers.
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” The Law and Policy of the World Trade Oraganization , p.440
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™ Association of Southeast Asian Nations, ASEAN Comprehensive Investment Agreement: A Guidebook

for Businesses and Investors, 2013, http://www.asean.org/images/resources/2014/Feb/2013%207.%20Jul%20-

%20ASEAN%20Comprehensive%20Investment%20Agreement%20ACIA%201st%20Reprint.pdf, pp.2-3

" bid, p. 3

" ASEAN COMPREHENSIVE INVESTMENT AGREEMENT, Article 5 National Treatment

1. Each Member State shall accord to investors of any other Member State treatment no less
favourable than that it accords, in like circumstances, to its own investors with respect to the admission,
establishment, acquisition, expansion, management, conduct, operation and sale or other disposition of

investments in its territory.


http://www.asean.org/images/resources/2014/Feb/2013%207.%20Jul%20-%20ASEAN%20Comprehensive%20Investment%20Agreement%20ACIA%201st%20Reprint.pdf
http://www.asean.org/images/resources/2014/Feb/2013%207.%20Jul%20-%20ASEAN%20Comprehensive%20Investment%20Agreement%20ACIA%201st%20Reprint.pdf
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N33UIUNIINNEYYILARAINSIuAILANaITEnIIUTE AT hen1sasulunissziude
fnmlagldanriueunylnnainiseneg wWu The International Centre for Settle of
Investment Disputes (ICSID), International Chamber of Commerce Hudu nielunis
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sziudofinmlnepuzaygy lanain1sninasduanizia (Ad Hoc Arbitration)

Tun19UAUR n1sfinruaunnatsie sesruzayglanainisazfenduliniy

Q)Y ”zyaynﬂﬁqﬁﬂumdﬁaaﬂgﬁmaau% feyeyn (Vienna Convention on the Law of Treaties

q

1969) Ssoudayadnanlimunurdnnusiieiunisinuaus iy Uimgaﬂiuma

3164 33 veseudnyangisunihongruineausdaan a.a. 1969 dudundninasiilesy

9

2. Each Member State shall accord to investments of investors of any other Member State treatment no
less favourable than that it accords, in like circumstances, to investments in its territory of its own investors with
respect to the admission, establishment, acquisition, expansion, management, conduct, operation and sale or
other disposition of investments.

" Michael Mcilwrath and John Savage, International Arbitration and Mediation: A Practical Guide (Kluwer

Law International, 2010),p. 369
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” Jeswald W. Salacuse, The law of investment treaties, p.139
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* Article 31 Vienna Convention on the law of treaties
1. A treaty shall be interpreted in good faith in accordance with the ordinary meaning to be given to the
terms of the treaty in their context and in the light of its object and purpose.
2. The context for the purpose of the interpretation of a treaty shall comprise, in addition to the text,
including its preamble and annexes:
(a) any agreement relating to the treaty which was made between all the parties in connection
with the conclusion of the treaty;
(b) any instrument which was made by one or more parties in connection with the conclusion of
the treaty and accepted by the other parties as an instrument related to the treaty.
3. There shall be taken into account, together with the context:
(a) any subsequent agreement between the parties regarding the interpretation of the treaty or
the application of its provisions;
(b) any subsequent practice in the application of the treaty which establishes the agreement of
the parties regarding its interpretation;
(c) any relevant rules of international law applicable in the relations between the parties.
4. A special meaning shall be given to a term if it is established that the parties so intended.
¥ United Nations, Draft Articles on the Law of Treaties with commentaries 1966,

http://legal.un.org/ilc/texts/instruments/english/commentaries/1_1_1966.pdf p. 221
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* Jeswald W. Salacuse, The law of investment treaties pp. 140-141

* Ibid, pp.142-143
* Ibid, p.144

¥ Jeswald W. Salacuse, The law of investment treaties, p.146
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Frag199u A1UENA (Declaration) ANANasTiitasfuUszifufidesiniy
Fuuiinuzeuylanansluad S.0. Myers Inc v Canada’ fimaianuanasitdiens
\pApuersEN NN TILANTENI 19U TEINALALA AL AVTTININT (Canada-USA
Transboundary Agreement on hazardous waste) WaEANANAIINAIEANNTINTBAY
Aaundeu (North America agreement on Environmental Co-operation) 1172eTunng
fisannsouiiesnisiadeudsansiviaumsuuay vieluaf LG & £ v Argentina’ Tinmuy
oy lanansiienuiuinluanunnasiieduaiuuazdunsesnsamusenineseme
Lilgannstvuediouvesdrinauuely warldfinnsinueliuasnisla nsnsevila 9

g1analitinnsiuAy ftuilonuanatiioduasulazAuAToINITAUTENINUTEINA

* Rudolf Dolzer & Christoph Schreuer, Principles of International investment law, p.32

87 . oA o
UNA FYHUNT, ﬂgumaismwﬂﬁzmm LAUN 2, iU 148-149

5 S.D.Myers, Inc. v. Government of Canada, Partial Award, 13 November 2000

“Le&EY Argentina, ICSID case No. ABR/02/1, Decision on Liability, 3 October 2006
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* Jeswald W. Salacuse, The law of investment treaties, p.150

* Vienna Convention on the law of treaties, Article 32 Supplementary means of interpretation

“Recourse may be had to supplementary means of interpretation, including the preparatory work of the
treaty and the circumstances of its conclusion, in order to confirm the meaning resulting from the application of
article 31, or to determine the meaning when the interpretation according to article 31:

(a) leaves the meaning ambiguous or obscure; or

(b) leads to a result which is manifestly absurd or unreasonable.”

" qune @eduns, NQMINEIENIIUsEANA Eudl 2, v 149

” Jeswald W. Salacuse, The law of investment treaties, p.153

" Ibid, p.155
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5ITUYYINAIAALATITUIENINUTEINA (Statute of the International Court of Justice

1945)  usluvnaUfUR Anzeuglanainsinissnsdedmdndunfunewiioluuuimisdy

** Rudolf Dolzer & Christoph Schreuer, Principles of International investment law, p.32

* Jeffery P. Commission, Precedent in Investment Treaty Arbitration: A Citation Analysis of a Developing

Jurisprudence, Journal of International Arbitration 24 (2007): 141

" Statute of the intemnal court of justice Article59;
“The decision of the court has no binding force except between the parties and in respect of that

particular case”
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* Statute of the internal court of justice Article 38;

The court , whose function is to decide in accordance with international law such disputes as are
submitted to it, shall apply:

(d) Subject to the provisions of Article 59, judicial decisions and the teaching of the most highly
qualified publicists of the various nations, as subsidiary means for determination of rules of law.

” Rudolf Dolzer & Christoph Schreuer, Principles of International investment law, p.33

"% AEs Corporation v The Argentine Republic, ICSID Case No. ARB/02/17, Decision on Jurisdiction, 26

April 2005
101

Ibid, p.36

' Andrea K. Bjorklund, “The National Treatment Obligation”, Arbitration under International

Investment Agreement: A guide to the key issues, Katia Yannaca-small(UK: Oxford University Press, 2010), p. 418
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* Article 3: National Treatment

1. Each Party shall accord to investors of the other Party treatment no less favorable than that it

accords, in like circumstances, to its own investors with respect to the establishment, acquisition, expansion

management, conduct, operation, and sale or other disposition of investments in its territory.

2. Each Party shall accord to covered investments treatment no less favorable than that it accords, in

like circumstances, to investments in its territory of its own investors with respect to the establishment,

acquisition, expansion, management, conduct, operation, and sale or other disposition of investments.
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¢ Article 1102: National Treatment

1. Each Party shall accord to investors of another Party treatment no less favorable than that it accords,

in like circumstances, to its own investors with respect to the establishment, acquisition, expansion, management

conduct, operation, and sale or other disposition of investments.

2. Each Party shall accord to investments of investors of another Party treatment no less favorable than
that it accords, in like circumstances, to investments of its own investors with respect to the establishment

acquisition, expansion, management, conduct, operation, and sale or other disposition of investments.
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! Article 5 National Treatment

1. Each Member State shall accord to investors of any other Member State treatment no less

favourable than that it accords, in like circumstances, to its own investors with respect to the admission, conduct,
operation and sale or other disposition of investments in its territory.

2. Each Member State shall accord to investments of investors of any other Member State treatment no
less favourable than that it accords, in like circumstances, to investment in its territory of its own investors with

respect to the admission, conduct, operation and sale or other disposition of investments.
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Investment Provisions in Trade Agreement: Critical issues, International Development Economics

Associations, www.networkideas.org/alt/may2011/Investment_policy note.pdf ; p.3

? United Nation conference on trade & development, International Investment Agreement: Key issues,
Volumn 1, 2004, p.186
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Investment Provisions in Trade Agreement: Critical issues, International Development Economics

Associations, www.networkideas.org/alt/may2011/Investment policy note.pdf; p.3


http://www.networkideas.org/alt/may2011/Investment_policy_note.pdf
http://www.networkideas.org/alt/may2011/Investment_policy_note.pdf

53

“son13ImUIgIeleuBuY Fen13amu (Sale or other disposition of investments) 14y

Y wva |

ausdnyannUnswdsann (The Energy Charter Treaty 3o ECT) 49 10(7)" fifinsdyaAin

AgY)

=

FgAelin1sUsERURBIRUIIALANITAMUSUALIAUNITIANTT N1TPaNLENUIFe N15TY

'
a va a

Usglond wagmsdming lddseluniinisusedinliuinisamuresnuyii

(%
U a

wond1nll N5lin15UsEATREEIAUYIAN18UFIN1TARIAINITEITINRINTAUNTT

[ o

nihifeslseAvAdssnumAuninamuildudnamunungingvesiiiunisamu
WU MuRnadiiansduaS LT AuATeINTAIUTENINanTusas s sesuiluay
mmsm%’gmﬁlﬂa (Treaties between the Federal Republic of Germany and the
Republic of Namibia concerning the Encouragement and Reciprocal Protection of

= o ¥ 1 v 1 v 12
Investments 1994) Famuualilude 2 way 3 wismuanasienans laglude 2 L‘fJ‘L!ﬂWi

[ [

MuuainsamunzlasunisfuasesassendunisamuigenndosiunguunevesssHsu

(%
wa Y

= v v a a a o Y] a ! v 13
ﬂqﬁﬂﬂnu ‘(jﬂ@iélnu‘lﬂ?']fﬂgL‘fJ‘Nﬂ'ﬁsL‘Viﬂ']iﬂﬁgm‘UG]LEJEJQﬂusmWwaﬂﬂ"lisﬂ@l@ﬂﬂﬂﬂ'ﬁ A7UVD 3

[ o a wa

Junsimuaieadunislinisusetiibesrumfinindgisunisamuazdeddinisussiv

LANM9aYLYeinsdldeslunInilikiAui@

" Article 10 (7) Each Contracting Party shall accord to Investments in its Area of Investors of other

Contracting Parties, and their related activities including management, maintenance, use, enjoyment or disposal
treatment no less favourable than that which it accords to Investments of its own Investors or of the Investors of
any other Contracting Party or any third state and their related activities including management, maintenance,
use, enjoyment or disposal, whichever is the most favourable.
* Article 2
1. Each Contracting Party shall in its territory promote as far as possible investments by nationals

or companies of the other Contracting Party and admit such investments in accordance with its legistration.

" Article 3

1. Neither Contracting Party shall subject investments in its territory owned or controlled by nationals or
companies of the other Contracting Party to treatment less favourable than it accords to investments of its

own nationals or companies or to investments of nationals or companies of any third State
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Article 1102: National Treatment
1. Each Party shall accord to investors of another Party treatment no
less favorable than that it accords, in like circumstances, to its own investors

with respect to the establishment, acquisition, expansion, management,

conduct, operation, and sale or other disposition of investments.

2. Each Party shall accord to investments of investors of another Party
treatment no less favorable than that it accords, in like circumstances, to

investments of its own investors with respect to the establishment

acquisition, expansion, management, conduct, operation, and sale or other

disposition of investments.
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(same, identical and like circumstances)

a va A (% (%

msfvuaeulunislimsussAtAdesurnvessgiiunsamuy
fusiuieadestuaniunisaiiandeurioanmmsnivindey FefsfFumsasmuaslvinisusy
ARBssaumilunsdiiinasuniensamuvesinsftusgnieldanunisaifiedtui
tinaauniensamuuesAunA (in like circumstances) dlunstnyaiRenaiinislddesdilu
MsSayelAienafu 1w f1d1 Same circumstances W38 identical circumstances §iil
Usngluenumnasiiensduaiuuasdunsesnmsasmuszninsansvenandnsuiwulnajuay
losuaunuilenuuseinalude (Agreement between the Government of the United
Kingdom of Great Britain and Northern Ireland and the Government of Belize for the

[

Promotion and Protection of Investment 1982) #amuualilute 3 wisanuanas fa

Article 3 National Treatment and Most Favoured nation Provision

(1) Neither Contracting Party shall in its territory subject investments or
returns of nationals or companies of the other Contracting Party to
treatment no less favourable than that which accords in _the same
circumstances to investments or returns of nationals or companies of any
third State.
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Article 1102: National Treatment
1. Each Party shall accord to investors of another Party treatment no

less favorable than that it accords, in like circumstances, to its own investors

with respect to the establishment, acquisition, expansion, management,
conduct, operation, and sale or other disposition of investments.
2. Each Party shall accord to investments of investors of another Party

treatment no less favorable than that it accords, in like circumstances, to

investments of its own investors with respect to the establishment,
acquisition, expansion, management, conduct, operation, and sale or other
disposition of investments.
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Article 3 Treatment of Investment
1. Each Contracting Party shall in its territory accord to investors of
the other Contracting Party and to their investments treatment no less

favourable than the treatment it accords in like circumstances to its own

investors and their investments.... with respect to the expansion, operation,
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management, maintenance, use, enjoyment, and sale or other disposal of

investments....
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" The Multilateral Agreement on Investment; Commentary to the Consolidated Text, Organization for
Economic Co-operation and Development, 1998, http://www1.cecd.org/daf/mai/pdf/ng/ng987rle.pdf , p.11
® Andrea K. Bjorklund, The National Treatment Obligation, p. 411
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3.1.4.1 Yegniiusialy (General exception) mui’mqﬂﬁgaqﬁlﬁaﬂﬂﬂaa
AasssuduivesUszvvy ileuniesdinviequamuysd dn viefy Wusu Jagtiuany
AnassEninsUssmaindhensasuadiutesfifinnsivuatesniiuily wazannunnasdiil
mMsszydestesniufitnazihdesniiulunnuanas GATT 4o 20 wiedesniiuluaunn

a91198M1IA1UINS (GATs) 90 147 wnduuuimslumstyaidesniiu dslumnunnas

GATT finsivustesniuluisaesanaluil

1 GATT, Article XX: General Exceptions
Subject to the requirement that such measures are not applied in a manner which would constitute a
means of arbitrary or unjustifiable discrimination between countries where the same conditions prevail, or a
disguised restriction on international trade, nothing in this Agreement shall be construed to prevent the adoption
or enforcement by any contracting party of measures:
(@)  necessary to protect public morals;
(b) necessary to protect human, animal or plant life or health;
(c)  relating to the importations or exportations of gold or silver;
(d) necessary to secure compliance with laws or regulations which are not inconsistent with the provisions of
this Agreement, including those relating to customs enforcement, the enforcement of monopolies operated
under paragraph 4 of Article Il and Article XVII, the protection of patents, trademarks and copyrights, and the
prevention of deceptive practices;
(e)  relating to the products of prison labour;
() imposed for the protection of national treasures of artistic, historic or archaeological value;
(g)  relating to the conservation of exhaustible natural resources if such measures are made effective in
conjunction with restrictions on domestic production or consumption;
o GATs, Article XIV: General Exceptions
Subject to the requirement that such measures are not applied in a manner which would constitute a
means of arbitrary or unjustifiable discrimination between countries where like conditions prevail, or a disguised
restriction on trade in services, nothing in this Agreement shall be construed to prevent the adoption or
enforcement by any Member of measures:
(a) necessary to protect public morals or to maintain public order;
(b) necessary to protect human, animal or plant life or health;
(©)  necessary to secure compliance with laws or regulations which are not inconsistent with the provisions of
this Agreement including those relating to:
(i) the prevention of deceptive and fraudulent practices or to deal with the effects of a default on
services contracts;

(i) the protection of the privacy of individuals in relation to the processing and dissemination of

personal data and the protection of confidentiality of individual records and accounts;
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(i) safety;

18 Andrew Newcombe, General Exception in International Investment Agreement, Draft Discussion Paper

prepared for BIICL Eighth Annual WTO Conference, http.//www.biicl.org/files/3866_andrew_newcombe.pdf ,pp.1-2


http://www.biicl.org/files/3866_andrew_newcombe.pdf
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Model Bilateral Investrent Treaty 2004) fiinsrunundesniuinlulilude 10 uwiea
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3.1.4.2 Yegaiiuianiy (Subject-specific exception) \Jun15n% ;:I UNIg
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a4 A b = a = Y a al v
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AIUANAY F9819L8U 1383018 Sesdnslunsnddumelaanieldoydymyiminddunia
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v Canada BITs Model 2004, Article 10 General Exceptions
1.Subject to the requirement that such measures are not applied in a manner that would constitute arbitrary or
unjustifiable discrimination between investments or between investors, or a disguised restriction on international
trade or investment, nothing in this Agreement shall be construed to prevent a Party from adopting or enforcing
measures necessary:

(a) to protect human, animal or plant life or health;

(b) to ensure compliance with laws and regulations that are not inconsistent with the provisions of this
Agreement;

() for the conservation of living or non-living exhaustible natural resources.

% Agreement between the Government of the Republic of Korea and the Government of the Mongolian
people’s Republic on the mutual promotion and protection of investment
Article 7 Exceptions

The provisions of this Agreement relative to the granting of treatment not less favourable than that
accorded to the investors of either Contracting Party or of any third State shall not be construed so as to oblige
one Contracting Party to extend to the investors of the other Contracting Party the benefit of any treatment,

preference or privilege which may be extended by the former Contracting Party by virtue of:

(b) any international agreement or domestic legislation relating wholly or mainly to taxation.
o US BITs Model 2012, Article 14 Non-Conforming Measures
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(Industry-specific exceptions)
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(4.) Articles 3 [National Treatment] and 4 [Most-Favored-Nation Treatment] do not apply to any
measure covered by an exception to, or derogation from, the obligations under Article 3 or 4 of the TRIPS
Agreement, as specifically provided in those Articles and in Article 5 of the TRIPS Agreement.

2 Canada BITs Model, Article 9 : Reservations and Exceptions

(6.) For greater certainty, Article 3 of this Agreement shall not apply to the granting by a Party to a
financial institution of an exclusive right to provide activities or services forming part of a public retirement plan or
statutory system of social security.

z NAFTA, Article 1108: Reservations and Exceptions

(7.) Articles 1102, 1103 and 1107 do not apply to:
(a) procurement by a Party or a state enterprise; or
(b) subsidies or grants provided by a Party or a state enterprise, including government supported loans,

guarantees and insurance.
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# Agreement on the Mutual Protection of Investments ,Article 2
“(1) Each Contracting State shall at all times ensure fair and equitable treatment to the investments by investors
of the other Contracting State.
(2) Investments by investors of either Contracting State in the territory of the other Contracting State shall not
be subjected to a treatment less favourable than that accorded to investments by investors of third States..”
* UNCTAD. National Treatment, Vol. 4, UNCTAD series on issues in international investment agreement,

p. 16
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% Audolf Dolzer and Christoph Schrever, Principles of International Investment law, p.179
! Methanex Corporation v United States of America, Award part 4 chapter B, 3 August 2005
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* Cross Border Trucking Services, File No. USA-MEX-98-2008-01, Final Report of the Panel, 6 February

2001, para 19

* United Parcel Service of America v. Government of Canada, ICSID, Award on the Merit, 24 May

2007,para 85
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* Andrew Newcombe, The law and practice of internationals treaties; standard of treatment, p.159
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b Pope & Talbot v. Government of Canada, Award on the Merit phase 2, para 250
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“Marvin Feldman v. Mexico, ICSID case no. ARB(AF)/99/1, Award, 16 December 2002, para 171
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* Treaty between the United States of America and the Republic of Ecuador conceming Encouragement
and Reciprocal Protection of Investment , ARTICLE I

“1. Each Party shall permit and treat investment, and activities associated therewith, on a basis no less
favorable than that accorded in like situations to investment or associated activities of its own nationals or
companies, or of nationals or companies of any third country, whichever is the most favorable, subject to the
right of each Party to make or maintain exceptions falling within one of the sectors or matters listed in the
Protocol to this Treaty.Each Party agrees to notify the other Party before or on the date of entry into force of this
Treaty of all such laws and regulations of which it is aware concerning the sectors or matters listed in the
Protocol. Moreover, each Party agrees to notify the other of any future exception with respect to the sectors or
matters listed in the Protocol, and to limit such exceptions to a minimum. Any future exception by either Party
shall not apply to investment existing in that sector or matter at the time the exception becomes effective. The
treatment accorded pursuant to any exceptions shall, unless specified otherwise in the Protocol, be not less
favorable than that accorded in like situations to investments and associated activities of nationals or companies
of any third country.”

* Occidental Exploration and Production Company v The Republic of Ecuador, Award, para 173
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* Ibid, para 29
* Ibid, paras 33-34
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PMC-JV 9288’

s Bayindir Insaat Tirizm Ticaret Ve Sanayi A.S. v. Islamic Republic of Pakistan, ICSID Case No. ARB/03/29

Award, 27 August 2009, para 397

® Agreement Between the Republic of Turkey and the Islamic Republic of Pakistan Concerning the
Reciprocal Promotion and Protection of Investments , Article 2(2)

“Each Party shall accord to these investments, once established, treatment no less favourable than
that accorded in similar situations to investments of its investors of any third country, whichever is the most
favourable”

* Bayindir Insaat Tirizm Ticaret Ve Sanayi A.S. v. Islamic Republic of Pakistan, Award, para 400
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7 S.D.Myers, Inc. v. Government of Canada, Partial Award, para 254
* Canfor Corporation v United States, para 150

* Andrew Newcombe & LLuis Paradell, The law and practice of investment treaties, standard of

treatment, p. 182
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“ Katia Yannaca-small, The National Treatment Obligation, Arbitration under international investment
agreement: A guide to the key issues,p.420
“ ADF Group Inc. v. United States of America, ICSID Case No. ABR(AF)/00/1, Award, 9 January 2003, para

45
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(N) AR Marvin Feldmen v Mexico NSAAWINIENRINNUIY Marvin Roy Feldman
AUIVN3YNEnITeLSN1v8UTEN Corporacion de exportaciones Mexicanas S.A. de C.V.
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“ NAFTA, Article 1108 Reservation and Exception

7. Articles 1102, 1103 and 1107 do not apply to:
(a) procurement by a Party or a state enterprise; or
(b) subsidies or grants provided by a Party or a state enterprise, including government

supported loans, guarantees and insurance.
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* Marvin Feldman v. Mexico, Award, para 181

“ Ibid, para 183
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() AR S.D. Myers Inc v Government of Canada Judnadnaureuglanainis

q o a
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a wa =

Tenud Ay emavesnisidenuseAth Sudunsdifinmseninauisv S.D. Myers, Inc.
(SDMI wiseland)  usemaansilounelanguunvansgeiuing Usenougsianidnansiiv
SunsefuUszImALAYIAT Reafun1seend1deseiunisdieanans Polychlorinated
Biphenyl  (PCB) Wlaluangluussinaanizoudnd Tnswauinidreinielmiuluay

nszTvUneiRAuATesduIndouwALIAT (Canadian Environmental Protection Act %38

CEPA) uaziiioliaanadosiuaudya1unda (Basel Convention) inauiandunid Tand

]
a va A

WinIn1snseiisanatidunisaziliandnyseRvRidgsaurifilaifieuduusen Chem-

Security ey Cintec U0IAUYIANUIZNDUAINITNNENTNEIUATIBATOUNU

Tun1siiansanrasainaugeygylasanslanvuaduUieuisunieldaniunisal
WeafunazangauyIlanain1sinnuiiviinisamuvesianiiesgdeedluaniunisal
WEINUAUNITAINUVIAUYIF Aa USEN Chem-Security  uag Cintec  Wad AN

a wa o

ay1lagaIN159ziIN1siansanInIsUssAdanlandlasuludaeniinisussAUANE

o)

Wisuieuiduaumnalasunioll Insauzoygilanainislalinanuiui

lunmsfinrsaninuasnsdunistaiurandseAvadssnumnanisldtduasios
nsiasanImansenulunisuiRvesunnsnisainainaliianalselovi
llauwmauraufnuRsgwilonudsuavielal (disproportionate benefits)

= 45
3okl

wena1ntl aszeyylanaIn1sliinsandoiisaduwinfnaznuinfidessiunis

deeantiasnuarArdisziunisdieen  lunisuseAvRNANILARUIRLAUIAIYToAY
| | o i | I3 =

A19913 LHpaanKarenInsNITRInadmalilanduasnsasuvedanigniaiulunis
afiugsna vbilanddeyselevidlunsudsduiuusenuauinn llssanlanidesdinisuy
a5 PCB LUvianeiusewmaansgoiusng Ardeseiumunisdseendainardvinlilanad

(%

suvulun1siangans PCB nasduiiosndasldgunsaiuaziasosdlaluusemauauini wail

45 S.D.Myers, Inc. v. Government of Canada, Partial Award, para 252
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MNudngIU WU TuiinuazAnanvesisuusidanedeniinaniulouieizes PCB 11msgn
anglunauinuazlagaunauini (PCB waste should be disposed of... in Canada by
Canadians) quwiwaﬁﬁ%’gmumﬂﬂwﬂﬂ@ia Canadian Bar Association Environmental Section
AldiugriueunldufdRmutusnsdlu Basel convention filsfdnans PCB Fesh

AUINTIEDY LS ATTN I};IJB\I annelulsy LV]?WN Chem security Wag Cintec imsmwmﬁuum
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ffnin Usgneuduiiusvaunisaluazanuundetie landdelanuannsolunsusenoussia

Mwiloninu3enesau® AugeyyIlafaINITRIITULELIINITNTLINTOISTUIALALIAN

a

tv I a 14 1 46
L‘U‘Hﬂ'ﬁauLﬁJﬂWUﬁﬂﬁmLﬁ@ﬂ‘Viaﬂﬂi PLUYIAUTIRA LT 1102 witsaunnas NAFTA

nnsAnwAdnduverngaygylanainisluafninanuI landlasuiunisuse

AUANAReniMinamurIanITamuvesruYIRlasy lnglandlasuanudems gninfuly

q

n1sanfiugsne wazgadslonialunisusznaugsia JudunisuszRvanlandaaslasy

o

\WesnnlaniiednegdegluaniunisalfeaiuiunITayuYeIn Uy

wANIINY MNMIANYIAIANFUTDIANLDUYILARAAINITIUNAIEARNUIITEANINLT D

a va o [

PanUszRUALEgIAUYIRE ’J‘UGL‘WEUZLIﬂﬂJﬂ’J’]QJLﬂEJ’JGUENﬂ‘UiﬂGlﬁﬂ’ﬁVI‘i@ﬂ’]iU‘i%Q ﬁ ;ﬂ:éjjﬁUﬂ’]i

aa v

asulimdsmadndansfanislulssmagiunisamuuds Taeunduds lunsdiidnamu

9

w‘%amiamumawhwﬂaﬁa’ha&ﬁaa&ﬂuamumiﬁﬁﬁmﬁuﬁ’umiamwﬂaqﬂumaﬁm{lﬁ%’u
A wvaad] v | Ao = ay Yo Y =
n1sUseRvAnlanesluniniinamunson1samuYeInuIAlasy TNasunson1saeyuves
mumwmmﬂmumiﬂimwmmuﬂumwngwma ﬂg]mmsmmammmﬂm SIETUNNS
asueanU N lN1TUsEATALNTNAUNTENITAMUVBIAUYIA B9 INN1SANYIAAREY

Liaamiawuiuwmﬂiuwmmmaal,t,mmiﬂiz“ feeninindusesiiigatuiuuseiu

n3lASUAIBAU (Tax rebates) 11M5N15585UNE@0N (Export Ban) NS UIUNTTNA

“ Ibid, paras 255-256
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Aanns (Custom  Authorities) JaMnUAE9N15IEaUAIN18TY (Domestic  Fabrication

. a Y] .. . . < v 47
requirement) N15USMNSERYEN (Contract administration practice) 1 Uusu

4.3.2 ANUFIALYVDRIAUN

wa

wannlunsdenussAviluusziuignsdlunaleafiniseniuuing181e Tngdns

= a ) a wa a a v 1Y 48 = o
fNLLuquQﬂqimﬂ'ﬂﬂJﬁaﬂﬂﬁgmUmLﬁlﬂﬂﬂusﬁqﬁﬂqﬂimﬂqumﬂaﬂ GATT @9 3 FINNTTUILIBD

Lf\muﬂuﬂﬁﬁ:ﬁmsammﬂa (As to afford protection to domestic production) ndu
(3 = a ! (% a (% d (Y a va A a
E]\‘iF’TLJi%ﬂ@UﬂﬁuﬂIUﬂﬁi‘W’iﬂ3@14'1’3’11J'1(§]3ﬂ’15‘l]@\‘13§68Lmﬂwuﬁﬂ’imiu‘lﬁﬁﬂﬂigmlmLEJEJWW‘HGU’W]
= ] N a o’ o va a1 v 1% A
‘Vﬁ@lu @Jﬂimu%ﬂﬂ@LVi‘Ll’J’m’J’i‘LﬂLiENL"\]G\UWSJ’WIGUW’%]WiﬂﬂIUF"’]G’I’J’]ﬂ’JEJﬂWEaQHUWJEJ Na1IAB
a ' I3 a Y o o B A ~ v vu
WINIUTIBVRNNHWANY NHLNUTN TSLUYU VBUIAU ﬂi@u?@iﬂ’]ﬂ@‘ﬂmﬁl’]L‘LlENGUENiiE‘)I un3
Ao ¢ v 2 vYa aa Y = a
a\TVJUN’JG}QU’iSﬁQﬂL‘WE]ﬂ’]i‘Uﬂﬂ@ﬂﬂﬂﬂi@ﬂ%iaiﬁﬂﬂﬁwLﬂ‘lE}LLﬂLlﬂaQVJUﬂiaﬂﬁiﬁﬁVJumaﬂﬂu%’m

149
5kl

" Y v
LYY 1

ANEAUYILARAINTNIAATUAUAIINANAITEN I SEINATAIENTTayuaIUlng
Ufiastunisdisesanuivesssgiunisamuinldlseneunisiiansaninnsy ssidinees

AINARTUNIB LU ArpeNaU

“ Andrew Newcombe & LLuis Paradell, The law and practice of investment treaties, standard of
treatment, pp. 184-185

* The General Agreement on Tariffs and Trade, Article 3 National Treatment on Internal Taxation and
Regulation

1. The contracting parties recognize that internal taxes and other internal charges, and laws, regulations
and requirements affecting the internal sale, offering for sale, purchase, transportation, distribution or use of
products, and internal quantitative regulations requiring the mixture, processing or use of products in specified
amounts or proportions, should not be applied to imported or domestic products so as to afford protection to
domestic production.

* M. Somarajah, The international law on Foreign investment, p.339



99

n) luAd Marvin Feldmen v Mexico ﬂmzaufgﬂm@mmiﬁmmLﬁu’iﬁ
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ANEDY ’ﬂlmma’m’]imumﬂmuﬂawumwmLﬂushEJ gauiinisiden

UssRdAdananilanvguiainizesdyuifvestinasudunisionissuninamusiiad

9
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\Wesndeyadiulngjazediuiesguiavessyy
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o

un1sasnu Fnduniseandidnasuniai

a

wiganfeInuIvessgRuNMsamuIlinsitenyseRTRsuIlewnanTesdy YR

Y

(@) Tuad S.D. Myers Inc v Government of Canada ﬂmzayzyﬂmmmﬂﬁt,ﬁuﬁm

=

ﬂ’ﬁll‘viaﬂ%’m’mi%llL?\]G]‘L!’]I‘Nﬂ’]iﬂmﬂi@ﬂﬂu%ﬂ@l‘&l"ﬂ’]LU'L&LE!@J’EJIU’J’]"Dullﬂ’ﬁaumm/iaﬂﬂi

o3

qq

Bosrumiintu Sufesdedussneuiidrfadnite fe dosdinslasumsdssivhngesnin

Yl @ =3 [ 1 1
waglafimnuiuludssiunenanin

nududesddy uiamnlumsliauduasemielavsfiaviiauea
wileninaudanddulideliiAansasiiaiusnsdite 1102 wisauanas
NAFTA  %1NUIRSNISAINATI LIEINANIENUN A UABENAMUNTON1 a9
Y0 Tetinsasdieiusnsdide 1102 mspuanseny (mpact) 21NN

a wa

oA 51
UILAUANINAINIDILIRUN

o

winuzeyylanainisaziinauiuinanudldlededdey agrelsfnu Tunas
#sanAnzaynlana1IN1siin1siaITUAnIveIUsEnaALALIA luNTeRN AEITIAT
seiun1sdteenans PCB fle NMENgIUYedaALviaes 1wy JuiinuagAind1ivessguuns

AINRDUNNAIDIULLUILVDILAUIAINITAIIANIA PCB AISYINIULALUIAT AL ALLALIAN

* Marvin Feldman v. Mexico, Award, para 183

. S.D.Myers, Inc. v. Government of Canada, Partial Award, para 254



100

(PCB waste should be disposed of... in Canada by canadians) miﬁﬁgwammﬂuﬂizmﬁ

14 Chem security Wag Cintec WMUSTUUASLTBMRININTIIUTENIANAIEANAILLALAR

o
(% =<

AINEINTAIUNITALTUNIVOIUTENTIE0S FuTan1510un@ Basel  Convention 89
waw1an SadumaraiiuauiaeniunfieatuayumaralunisidonyszAvhfiodunsos
dauandon ndngrutsduazyiouliifiulanuivesnauinlunisesnddssziunisdsenn
Hansnuazddaszfunisdeeenilotiemndegnaimnssuniglulssimannnsudsiuiy
ansgouini uasiieuntlemalselovtimaasusiavesuseimne lnnavesmndsianaddena

Ilanduagnisamuvedanignindulunisaniiugsia iiilandideUsslevilunisudady

'
a wa

fuvseniawIn MsnszivesssunataundunsazfiaiusnsdisesmandszAvibeny

PIRANTD 1102 WAIANANAY NAFTA

wannARTIeAY Angayytanainisluaddulalinisidugiinanunlalydadfny

WU AR Siemens A.G. v The Argentine Republic #4pizauny lRaINITIUARRING1IE

£%
a

@ 1 9 1 3 a o I a 1 A va a = =) 1
AITULNUIN LQG]UWISJI%@Q?N‘U?%?]@UVW’]LUUI‘IJﬂ’ﬁW"D’]iM’YJ"I@Jﬂ?iLa@ﬂ‘Uﬁgﬁl‘UG}Lﬂ@%‘u‘ﬁi@liﬂ

'
o o Al

Nﬁﬂi%VIUQWﬂﬂJ’miﬂ’ﬁﬁﬂﬂfﬁl’]’l503L‘fJ‘lJ(gll’Jﬁ’]ﬂmﬂlﬁUﬂﬁﬁﬁﬁl’ﬁmﬂﬂﬁiﬂiz‘ﬁﬂﬁLﬁUﬂ’]ﬁLaﬁ]ﬂ‘Uiﬁ

o

a wab2
UK

4.3.3 s3aUn1SinIsUsEAUR (Level of Treatment)

a

AMUANAITERIUTEmAdtmenisaudlngdninsdyaRveunluseman

U o o

UseATRBeenued 13585 unMsamusedlinsuseATRLATNA UM ON TR UYBH 19T
linegluniniliuninamunsensamuresauyid (no less favourable treatment OR

treatment no less favourable) 8813b5AANY UNANANGITENINIIAILNITAMNUIEAIN

a wvua =

YZmANNUAINNITUSERAURAISMLDUNUNS aIBNAU (same or as favourable as)

TuvzAnuanasusatuiiuntyganinaglinisujianuinnin (which s more

? Siemens AG. v. The Argentine Republic, ICSID case no. ARB/02/8, Award, 6 February 2007, para 321
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@ < [y

%4 1 Q53 d‘ % b4 a wa
favourable) Tunauaf - UsziiusasseaulunislvnisussiTaidusnuseidusuidunaun

nmulddavesun ”igigmiuwamaﬂﬂi zAUALDBIAUTATIITNsAMUAiTEAunTlng

wa

UsERAUAN

Ao

alaudnszaunislinisyseAURnsgsunsamudediuntdnasmunionisamu

a

yosnwfasilunshinisuseitissaunnsguinbiuinguaesinasuaueifviedunis

a Qllddl 50 = o
insUseAtAnANgn Fedaun

a

SomdnuseAtidosnuAfidnvaundunistydfosis

nha lifimsseyseasBenfiussiunmslinisussvantnamuianfnaslds

NNSANIAANFUYDIANEDUNILANAINTTIUARATAY NUTIANTOUNILANAINTTE

a al

AuUINsERUNsinsUszRtRm s dunshinsuszadl w““qm (best treatment) yu

AR Pope & Talbot Inc. v Canada Fsuaunusedagluafng121971989aunnas NAFTA

[

Tudoun 11022) way (3) SnsUnailagldiantu fufunislinisdseadatasetu
Tnedoun 1102(2)” fnstyalalaglddin no less favourable treatment luvnizfidaun
1102(3)56 fin13UnelAlaglda13n no less favorable than the most favourable treatment
Tnsupuianituiinisideun 1102(2) ifinsSayaf@din than the most favorable

[y [

treatment m'aﬁmLﬂ“flumsﬁmsﬁaaautym’[,ﬁ%’%masum FHSUNTAUAITa N TUTER

<a

qq

ady q «:4'::44:4' ﬂvLy

LAUNAINUANNIANRBYNIINTUTER 7 ag9lsfinu AugoyylanaINIsRnIY

aufessiusnglutounlaedamiadiuin

* Andrea K. Bjorklund, “The National Treatment Obligation”, Arbitration under International Investment

Agreement: A guide to the key issues, p. 436

*Ibid, p. 430
* NAFTA, Article 1102

2. Each Party shall accord to investments of investors of another Party treatment no less favorable than

that it accords, in like circumstances, to investments of its own investors with respect to the establishment,
acquisition, expansion, management, conduct, operation, and sale or other disposition of investments.
** NAFTA, Article 1102

3. The treatment accorded by a Party under paragraphs 1 and 2 means, with respect to a state or

province, treatment no less favorable than the most favorable treatment accorded, in like circumstances, by that

state or province to investors, and to investments of investors, of the Party of which it forms a part.
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[ (9

fiusnsdlvesdgsunisasmulunslinisussAadanaan (best treatment)

a

sonsamulanfintululssmavesgiiunmsamu liedvinisseAuad

ATEARNIZNTAY UV AI A AN

AR IlARaINITRaTLIWdY nsUyaiRlasldrnnsiulilidnundaiy

Y

wandndlunisuseRvRsietinamukarnsaunelate 1102 wisaunnas NAFTA &@alu

N13AAMUAMEDUYILANAINITILADIRAINTE 1102(1)  way (2) Auniiwazinude

Q Y

1102(3) 3ndunils TnedemnasglunslddunmsussatiideadunsussATafiTge

a 4 Y A a 1 ¢ a (% dy
Vli‘ﬂLLﬂHﬂﬁﬂV}UMi@ﬂ’]’iﬁ\‘iVJUﬂE)\‘iﬂusﬁ’lm"ﬁﬂ@@JIUEOWUﬂWimLWB’JﬂU I‘Uﬂ’]i‘u AL

AU ANaINITLAANNNNNEVRIATIN N15UTERAT Arlai@eglunin (no less favorable) 3

a wva a

vineda it ldAniwdedesnin madseAvAnATigailsiuAfUIsuiiey (equivalent

to, not better or worse than, the best treatment accorded to the compara‘tor)58

[ %
Y

el angounlanaINIshuaR Marvin Feldmen v Mexico flalimnaniuldlu

famadeatuiueidiadu neauzeyailanainisiuitluauanas NAFTA ladldszydn

a vad o a vadad g v Y A &
wivinnsusgRvAndnamussnalisuiendunisussAvAnanaailiundnamunduau

q

AnsorluiissnsussATRTIRATnamunduau@ Wesanluds 1102(1) wez (2) Ll

99AN most favorable treatment #avN8WLaUTD 1102(3) kiIN98 1102(1) way (2) g

a al

VL?,JZLIﬂ’]iﬁ‘[f‘ﬁlﬂﬁ)EJ?‘TW]\‘N]EYYJ ﬂmwaumﬂmmmmsmum umawumwwmmaﬂmumaﬂaf N

L‘VhLﬁauﬁum“é’ﬁmﬁfﬂamuﬁL‘fJ‘LJﬁuGU’la (most favorably treated domestic investor)”

o A & a1 o | a A ) v a wa Ay v &
9199 WUNUIFHNNIINISAAINULS995EAUNITIIINTSUSERURINARTI9A UL UNTS
Aanumudeuniesainlude 1102(3) ladnisseuliegnedanuiinisusend Alsunein

awuvsensamuesinaAnude 1102(1) wax(2) feadumsUsyadinlifenluniinig
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[ v o

UseATRfiATaauisigniodmintu og1dlsiniy doundemdnusya

a

TRLg9AUTIH WAL

7 Pope & Talbot Inc. v The Government of Canada, Award, para 41
* Ibid, para 42

* Marvin Feldman v. Mexico, Award, para 185
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AnassEniUsemaiinenisasuliiiinisimuadeuniniieude 1102(3) witAuAna
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o wva

AURLEgIRUEIALe MnSERSUNTA Ui naTiveusTIukaralnadlunsidenyUseid

o 60
PNNATT

INMIANUUIAARFUYBIANLBUYIARAINTNUIIALEUNNIARAINTITLTEY
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(n) AR Pope & Talbot Inc. v Canada ATRANINIZHINUTEN Pope & Talbot Inc.
(lanf) vaslsemaansgausniawsniUsenaugsnalssnuliivssuluiminuiaa laduide
UssimauaunAusguiausemanaunsuieaiuinnsnsifnladilunisdeeenliiuusgy
ANUTDANAITENINUTTNAAUSTOITNIBS NAULALIAT (Softwood Lumber Agreement
(SLA) Tu 4 Jwdn ndndfe daniauiia laduide (British Columbia) weatuasn (Alberta)
aouuvsle (Ontario) wagadiun (Quebec) lneRndnuazdeanlily 4 Jwiadenanazdes
lasuaygInanuulsudIunanaunisateanlufilssinaansgawiniowsni lag
LAUIANE1IARATININTASRana1nTuluiiiendnidesnisgnifiveinsneuld

(countervailing duty (CVD)) 31NN3ENTNNIABEUBIUTENAANITFOLITN
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Uszmansgausnmeawiniiefimundaminnasgnimualiildufivevtiulafiansantaneua

“ Jeswald W. Salacuse, The Law of Investment Treaties, p.250
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() AR GAMI Investment, Inc v The Government of the United Mexico states
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Avnislsanudiniaainiguiadindlnaieldlasanisulsgusgianwia (privatization
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program) luusgimeadin@iusiuiu 5 uadieiufe Tala, Lazaro Cardenas, San Pedro,

San Francisco, wa¥ Benito Juarez Ineuiiafl 1-4 naau1n1au1nsgiy uvasiuian 5 uan

'
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WIanseuIusans  Jamsamuvedlandioluindnuinanelngdniui ¢ Tulszwme

wa |1

dndln msiidindlnesnnsesivdygRindhenisauAu (the Expropriation Decree) danalif
Tssemuhenadwau 22 WIDNLIUAUAILINYMINYAINGT Fermdlsanuihnadi 5 wies
TanAge® Windlngreinnisruuisnisiiaaduluiieusslovdaisisae (Public
Interest) iipsanlssnuimasuuieursmisiiiunisinglifiauansalunisdisy
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‘&J ‘#! ¥/ } 4 v 1 =
il Fasyaeadnlulrmnudismie

43

o Pope & Talbot v. Government of Canada, Award, para 86
* Ibid, paras 87-88
® Gami Investments, Inc v The Government of the United Mexican States, Final Award, 15 November

2004, para 17
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(M) AR S.D. Myers, Inc. v Government of Canada ASUANINTZWINUTEN S.D.
Myers, Inc. (SDMI 3aland) us¥masanzilounelanguunvanigeiasni Usenaugsnamin
asfiwsunsefulssnauawn WHerfunseendesziunisasesnans Polychlorinated
Biphenyl (PCB) tieluvhangluussmaanizeuini lasuauiniensinannsnsdenarnduly
efuasesTinuioauamuyed dnd viefy Mufuiodunsosinuaanaden Liesanais
PCB fowduansfiumilinield The Environmental Contaminants Act Y84UALIAT uaﬂmﬂﬁ
a3 PCB Wuansildnanlunisdesaasrautnau nsfdnaisdnanesnaindsuindey
ansasesidalalaeldainusouds nsruiunismiaall wienisilenau WWudu niseen

-dl Y Q) Y va a [ .
1nsnsveskauin e lilduluaunsssrvdygRAuasesdaiindsunauin (Canadian

;%
9

Environmental ~ Protection Act  #38 CEPA) uaza@anadodnuaydayy1u1ida (Basel

YY)

Convention) fivun1sdseantaznsiidnanssunsieainsguseludessnluladunid

o9

DUHEYYIULTA

“Ibid, para 114
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a vq\'Lw (%
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° « Y a v oA a v v a 68
21UI8ANATAINIUNITIATBUEIEAUAINTOUINITUIUNTULAUTENTINNSTANTN T ARy

AU ILARAINIINI

“sD. Myers, Inc. v Government of Canada, para 195
 @f Cross-Border Trucking Services Hunsdifinndsindulng NAFTA Panel Lilddndulnsnns
a‘lgzyﬂmQmmﬁﬁﬁ’mﬁa%ummmmmﬂaﬁw’mﬂﬁzmﬂdwﬁmmiamu waiadnananiiedunumdlunsirnundnyszaun
Bespunilundsls

" NAFTA, Article 1202 National Treatment

1. Each Party shall accord to service providers of another Party treatment no less favorable than that it

accords, in like circumstances, to its own service providers.

* Cross border Trucking Services, Final Report of the Panel, 6 February 2001, para.258
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" Ibid, para 300
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" Andrew Newcombe, The law and practice of internationals treaties; Standard of treatment, p.178
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