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Double Taxation Agreements have been concluded to eliminate duplicated
taxation. However, in practice, implementation of double taxation agreements between
parties has led to international tax dispute regarding interpretation of the double taxation
agreements.  Therefore, the double taxation agreements have included the specific
procedure on the settlement of tax dispute. Previously, Mutual Agreement Procedure was
considered an effective dispute settlement. Now a day, such procedure is no longer effective
due to various limitations including lack of enforcement mechanism over different state
authorities regarding collaboration on entering dispute settlement process. Thus, mandatory

arbitration for tax dispute settlement was introduced.

This study explores the possibility of introducing arbitration to enhance
effectiveness of international tax dispute settlement under the double taxation agreements
by considering of mechanism proposed by OECD, arbitration enforcing guideline, and dispute
settlement by arbitration in the double taxation agreements in the USA. The research
concludes that arbitration can enhance dispute settlement in double taxation cases.
However, conditions and limitations need to be considered include the scope of
enforcement on certain cases or parties, decision process of arbitration award. Due to
limitations of arbitration, the author suggests a reform of Mutual Agreement Procedure,
particularly limiting national law in double taxation cases, limiting authority discretion
whether to accept or dismiss the dispute, and designing structure of focal institution
responsible for settlement of international tax disputes under the double taxation
agreements in order to maximize the effectiveness of the settlement of international tax

disputes.
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" Article 25 of the OECD Model Tax Convention and Income and on Capital
2010

" Usinelneidussilailfiduaundn OECD
? Article 25 of the OECD Model Tax Convention and Income and on Capital

2010

“l. Where a person considers that the actions of one or both of the
Contracting States result or will result for him in taxation not in accordance with the
provisions of this Convention, he may irrespective of the remedies provided by the
domestic law of those States, present his case to the competent authority of the
Contracting State of which he is a resident or, if his case comes under paragraph 1 of

Article 24, to that of the Contracting State of which he is a national. The case must



10

221  weulvlumsideiiwinmdgnszuiunmssziudainam

o

Weulvlunisirdefininidignszuiunisseiudedininlae3sns

N & ! o LY = =)

fidunmsiiiennuanasiuiu Aensdiifidendiituin Slassuiadoransigadyaning

<9

v

Jauiumlidulumundunuureseudyginsivue TnefdunSanunsadusfoserii

Y

WiINUETE1W1 (competent authority) lusgiinududiitunegvsesgnaulidysfniels

135AKINTBIVD 24 1509n15lEeNUHUR n1eluszeziian3 Viuawwalasinisudinisnseiin

:.J/ A Y a (% < =) [ Ay (% a o 1%
AsauwsnineliAnnsIaiunBlidulumunauwuueudyannasimunld

2.2.2 gnsvasdidenrdlumsidignszuumssziudaiinm

a

nstdeiinmingnszuiunsseiuteiinmiagIsnisaniunisiie

avya =l o Y a ¥ 1 o

Anuanassuiulidndnsidenrgainnisiideiinimdgnszuiunisseiudefinimaiud

ngvuneneluiiuall

be presented within three years from the first notification of the action resulting in
taxation not in accordance with the provisions of the Convention.

2. The competent authority shall endeavor, if the objection appears to it to
be justified and if it is not itself able to arrive at a satisfactory solution, to resolve the
case by mutual agreement with the competent authority of the other Contracting
State, with a view to the avoidance of taxation which is not in accordance with the
Convention. Any agreement reached shall be implemented notwithstanding any time
limits in the domestic law of the Contracting States.

3. The competent authorities of the Contracting States shall endeavor to
resolve by mutual agreement any difficulties or doubts arising as to the interpretation
or application of the Convention. They may also consult together for the elimination
of double taxation in cases not provided for in the Convention.

4. The competent authorities of the Contracting States may communicate
with each other directly, including through a joint commission consisting of
themselves or their representatives, for the purpose of reaching an agreement in the

sense of the preceding paragraphs.
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# OECD Committee on Fiscal Affairs, “Improving the Resolution of Tax Treaty Disputes’
2007” (Report adopted by the Committee on Fiscal Affairs on 30 January 2007) (February 2007)

* Chole Burnett, “International Tax Arbitration” (April 2008), The University of Sydney,
Sydney Law School

» Altman, n 3, p 254. The French language version of the OECD Model Convention, n 2,

)

refers to the MAP as the “Procedure Amiable”, usually translated into English as the “friendly

procedure”.
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* The ATO has provided some guidance in ATO, Taxation Ruling TR 2000/16, n 30 and
ATO, Referral of Work to International Strategy and Operations, Practice Statement Law
Administration PSLA 2006/9 (2006). The MAP Operational Guidance for Member Countries of the
Pacific Association of Tax Administrators (PATA) (the member countries are Australia, Canada,
Japan and the United States). The United States has published relevant revenue procedures such
as Internal Revenue Service, Revenue Procedure 2006-54 (2006). Morgan, n 29, for the limited

guidance that China has published.
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* Arbitration to be an option in cross-border tax disputes, OECD countries

agree_[online]. Available from: http://www.oecd.org [2011, February 2]
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l Paragraph 5 of Article 25 of the OECD Model Tax Convention and
Income and on Capital 2010

“5. Where,

a) under paragraph 1, a person has presented a case to the competent
authority of a Contracting State on the basis that the actions of one or both of the
Contracting States have resulted for that person in taxation not in accordance with
the provisions of this Convention, and

b) the competent authorities are unable to reach an agreement to
resolve that case pursuant to paragraph 2 within two years from the presentation of
the case to the competent authority of the other Contracting state.

Any unresolved issues arising from the case shall be submitted to
arbitration if the person so requests. These unresolved issues shall not, however, be
submitted to arbitration if a decision on these issues has already been rendered by a
court or administrative tribunal of either State. Unless a person directly affected by
the case does not accept the mutual agreement that implements the arbitration
decision, that decision shall be binding on both Contracting States and shall be
implemented notwithstanding any time limits in the domestic laws of these States.
The competent authorities of the Contracting States shall by mutual agreement
settle the mode of application of this paragraph.”

In some States, national law, policy or administrative considerations may
not allow or justify the type of dispute resolution envisaged under this paragraph. In
addition, some States may only wish to include this paragraph in treaties with certain
States. For these reasons, the paragraph should only be included in the Convention
where each State concludes that it would be appropriate to do so based on the
factors described in paragraph 65 of the Commentary on the paragraph. As
mentioned in paragraph 74 of that Commentary, however, other States may be able

to agree to remove from the paragraph the condition that issues may not be
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submitted to arbitration if a decision on these issues has already been rendered by

one of their courts or administrative tribunals.
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” OECD, Commentary on Article 25 concerning the Mutual Agreement
Procedure, Commentaries on the Articles of the Model Tax Convention 2010, pp.
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> OECD, Paragraph 63, 64 and 71 of Commentary on Article 25

concerning the Mutual Agreement Procedure, Commentaries on the Articles of the
Model Tax Convention, pp. 371-373.
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* The second paragraph in Clause 64 of the Commentary on Article 25

concerning the Mutual Agreement Procedure, Commentaries on the Articles of the
Model Tax Convention 2010

“The paragraph is, therefore, an extension of the mutual agreement
procedure that serves to enhance the effectiveness of that procedure by ensuring
that where the competent authorities cannot reach an agreement on one or more
issues that prevent the resolution of a case, a resolution of the case will still be
possible by submitting those issues to arbitration.”

» Paragraph 12 of Improving the Resolution of Tax Treaty Disputes,

Report adopted by the Committee on Fiscal Affairs on 30 January 2007, February
2007)

“ Recourse to these techniques, however, must be an integral part of
the mutual agreement procedure and should not constitute an alternative route to
solving tax treaty disputes between States, which would risk undermining the

effectiveness of the mutual agreement procedure.”
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36OECD, Paragraph 79 of Commentary on Article 25 concerning the Mutual

Agreement Procedure, Commentaries on the Articles of the Model Tax Convention,
pp. 376.
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5Gary B. Born, International Commercial Arbitration Volume I, (Netherlands: Kluwer Law

International, 2009), p.11.
® Ibid., p.12.

*

o
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"L Simpson &H. Fox International Arbitration, 1959, pp.1-4
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WIYE5EINgUseina (International  Commercial — Arbitration) &4819na13la91 N3
auglagainsiuivueg 1 lunmenisiuualausdyaatuiingn uasAauarnssud 19
[ ¥ v Y a Y & LY

Juwsunn sduuvresmsseiuteiinmlagniseuyitanainislanm wilusuuuuvesanidy
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for the Pacific Settlement of International Disputes, 1907 (AalUt3ani1 “The Hague
Convention 19077) " fvualvidinisdnds “Aaafineyny lanainis” (Permanent Court
of Arbitration) vhwhiduanifudionissziudefinmszninesemealageyanlngainig
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Redfern and Martin Hunter . Law and Practice of International Commercial Arbitration. 2nd ed.
(London : Sweet & Maxwell, 1991), p.61.)

’ AD. Dans, The United States and the First Hague Peace Conference. Cornell University

Press, NY. 1962

.

* o ) a 9 '
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(International Court of Justice) 19HAMILTUN1INITUINTY 57UDUIAUAATUNITTRGIAIAATHM
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au19Na1N13 (Permanent Court of Arbitration) LaUMTIAN1IN150UYINNAINTTENTNSTAUST
nwiﬁaqﬁiyapaﬁuﬁ (Gary B.Born, International Commercial Arbitration, (Netherlands: Kluwer Law
International, 2009), p. 15.)
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AT1AYINU (Convention on Peaceful Settlement of International Disputes) (FUnun aquésﬁaqa,
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917 30.)
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10 Gary B. Born, International Commercial Arbitration Volume |, p.16.
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¥ Ozama Kazutake, “Arbitration and Party Autonomy”, The Seinan Law Review 38, 1

(2005).
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aulnnaInis (“Submission Agreements”) wsen1syiAunnadlidrwmilusuuuuves

Y

* d! U o { U ¥ a i
Tadtyay1oulagainis arbitration clause  Faseyludygmdniiessiutefininiionsas

[
=

Anduluauinn all Submission Agreements  ¥3a7odn19UYNAAINITAINGIIAIT

v} o < (v Y d‘ I3 [ v v}
avinduanvdnwaldnwsiielundngulvaunsaderuldlauay delvAnaudaaulunsdl

¥
= ! Y a v 1 L v ¥

FddoinmAnduindeininginanazdosseiudefininlaeisle srudfauiieliiinaany
denndenuuntydAreanguinenigluvessynie q wageudyuiseninwsemela o 39

v Y
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§nws egelsfiniu nguunetisaiunseygilanainisvesusazssimuaiomvesdiin 7
Huaednwaldnes” Huansneiu Gangmnenieluuisizenafmuademvesidang1dli
NUEANTINAL MTYIFYEYIA383197 WU wse1vUnaiiniseunilanainisvesuseine
89w (English Arbitration Act of 1996) 1Jusu ﬁuﬁuléﬁﬁ AUANAITULBUTENIN
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auysaluasiinaveduldlaniunguuisaisluvesigiusg Feaonadesfunguidyon
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FuyousevingfinvlunissiutefinmiiAntulnonisouglanainisanisivhiulusuuuues
Submission Agreements Lm‘uu (laisanfisvodyan Lﬂmﬁ’Uﬂﬁaumﬂmmﬂﬁ (arbitration clause)) lag
Trdnadsduldlanunguune og19lshd fSa1suasiaban ae. 1923 d1saedennaseygyilanainis
(Geneva Protocol on Arbitration Clauses, League of Nations, Geneva, 1923) lanellAnd Tauins
ﬁwﬁ’zglﬁmﬁ’Uﬂ’1isJam%"ummamyiaisuaqsﬁamﬂaamamauﬁaﬂwwﬂﬁwmﬂmmmﬁéﬁmm wagnsinadiAy
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tadumudareunylanains uwhaduniseyylananmsiviilusinssemafnn Favdnniaieaiuns
iaﬁ‘uLLaz‘i’J’ﬂﬁummﬁw%mmmaqggﬂmmmiﬁLﬁmmﬂé’ﬁyz:ywangﬂmmmimmﬁ%miﬁméwﬂﬁgﬂ
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(The Geneva Convention on Execution of Foreign  Award, League Nation,1972: Geneva
Convention 1927) uazaydyaatuunsineesa a.e. 1958 Jdaenssensukarmsldeiunufdun
agmﬂmmmﬁwdmimm A1e (Convention on the Recognition and Enforcement of Foreign
Arbitral Awards, United Nation, New York, 1958) %&Lﬁuaqé@mﬂﬁﬁLﬂ]muﬁuﬁlﬁalﬁlﬁuﬁauﬂ‘Wi'a&‘UN
‘Ussmsfuaaaﬁgﬁiyiyﬂﬂﬂﬁwmiﬁﬁumuﬁﬁmmaaayiyﬂmmmwhwismm atuunsiatian a.e. 1927

(John Collier and Vaughan Lowe. The Settlement of Disputes in International Law and Practice of

International Commercial Arbitration. 1st ed.), p.199.
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NIEUIURMTINITOUYI AR AINITRRBNYMNIETTRTIARYe ST 9 WIeliveumenguuneans
Tyaifvessgiu lnsanizegeds mmdudeifertuanuasuiouiosvasuszmvusiowds dn

ngvnealngiinseeusuIn nsiliunssuiuilsaIniseuylinainIsiue1vliing vionavosAnd

a

1109199nUaslA (a¥1d s35uRYiInENa, “pouiindesiunanisinnsandundefininues
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BuIANAINTT taY 1, (NawmEuAs: d1lnnueullnnaInis, 2535), w1 113-114; Gary B. Bom,
International Commercial Arbitration Volume |, p.186.)
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dasy JD.M. Lew, Application Law in International Commercial Arbitration (n.p.: Oceana
Publication, 1967), p.59.)

** Martin Domke, Commercial Arbitration (n.p.: Prentice Hall, 1965), p.2.
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" Martin Domke, The Law and Practice of Commercial Arbitration (Rev.ed. by Gabriel M.

Wilner Imprint Wilmette) (Mundelein, Ilinois: Callaghan & Company, 1987) : pp. 164-165.

® Craig, Park Paulsson. International Chamber of Commerce Arbitration (3rd ed, 2000): p.

295.
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** Article 15 (1) of the ICC Rules
(1) The proceedings before the Arbitral Tribunal shall be governed by these Rules and,
where these Rules are silent, by any rules which the parties or, failing them, the Arbitral Tribunal
may settle on, whether or not reference is thereby made to the rules of procedure of a national

law to be applied to the arbitration.
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" Article 1 (3) of the Convention on the Recognition and Enforcement of Foreign Arbitral
Awards
(3) When signing, ratifying or acceding to this Convention, or notifying extension under
article X hereof, any State may on the basis of reciprocity declare that it will apply the
Convention to the recognition and enforcement of awards made only in the territory of another
Contracting State. It may also declare that it will apply the Convention only to differences arising
out of legal relationships, whether contractual or not, which are considered as commercial under
the national law of the State making such declaration.
*® Article 1 of the Protocol on Arbitration Clauses, 1923
Each of the Contracting States recognizes the validity of an agreement whether relating
to existing or future differences between parties, subject respectively to the jurisdiction of
different Contracting States by which the parties to a contract agree to submit to arbitration all or

any differences that may arise in connection with such contract relating to commercial matters or
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to any other mater capable of settlement by arbitration, whether or not the arbitration is to take
place in a country to whose jurisdiction none of the parties is subject.

Each Contracting State reserves the right to limit the obligation mentioned above to
contracts which are considered as commercial under its national law. Any Contracting State
which avails itself of this right will notify the Secretary-General of the League of Nations, in order

that the other Contracting States may be so informed.
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* John Collier and Vaughan Lowe. The Settlement of Disputes in International Law and
Practice of International Commercial Arbitration. 1st ed. (United States: Oxford University Press
Inc, 1999), p. 125.

# Article 93 (2) of the Charter of the United Nations

(2) A State which is not a member of the United Nations may become a party to the
Statute of the International Court of Justice on condition to be determined in each case by the
General Assembly upon the recommendation of the Security Council.
* Article 35 (2) of the Charter of the United Nations
(2) The conditions under which the Court shall be open to other states shall, subject
to the special provisions contained in treaties in force, be laid down by the Security Council, but

in no case shall such conditions place the parties in a position of inequality before the Court.
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(1) The Court, whose function is to decide in accordance with international law such

disputes as are submitted to it, shall apply;

(a) international conventions, whether general or particular, establishing rules

expressly recognized by the contesting states;

(b) international custom, as evidence of a general practice accepted as law;

(c) the general principles of law recognized by civilized nations;

(d) subject to the provisions of Article 59, judicial decisions and the teachings of

the most highly qualified publicists of the various nations, as subsidiary means for determination

of rules of law.

(2) This provision shall not prejudice the power of the Court to decide a case ex aequo

et bono, if the parties agree there to.”

29

Arbitration. 2nd ed., p.45.

Alan Redfern and Martin Hunter. Law and Practice of International Commercial
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1IRS, The U.S. Model Income Tax Convention and Model Technical
Explanation online]. Available from: http://www.irs.gov/Individuals/International-

Taxpayers/The-U.S.-Model-Income-Tax-Convention-and-Model-Technical-Explanation
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? IRS, Publication 901 (rev. April 2013) US Tax Treaties Table 3.List of Tax
Treaties (Updated through March 31, 2013) online]. Available from:
http://www.irs.gov/publications/p901/ar02.html

’ Article 25 MUTUAL AGREEMENT PROCEDURE of The UNITED STATES MODEL
INCOME TAX CONVENTION OF NOVEMBER 15, 2006

“l. Where a person considers that the actions of one or both of the

Contracting States result or will result for such person in taxation not in accordance
with the provisions of this Convention, it may, irrespective of the remedies provided
by the domestic law of those States, and the time limits prescribed in such laws for
presenting claims for refund, present its case to the competent authority of either
Contracting State.

2. The competent authority shall endeavor, if the objection appears to it to
be justified and if it is not itself able to arrive at a satisfactory solution, to resolve the
case by mutual agreement with the competent authority of the other Contracting
State, with a view to the avoidance of taxation which is not in accordance with the
Convention. Any agreement reached shall be implemented notwithstanding any time
limits or other procedural limitations in the domestic law of the Contracting States.
Assessment and collection procedures shall be suspended during the period that any
mutual agreement proceeding is pending.

3. The competent authorities of the Contracting States shall endeavor to
resolve by mutual agreement any difficulties or doubts arising as to the interpretation
or application of the Convention. They also may consult together for the elimination
of double taxation in cases not provided for in the Convention. In particular the
competent authorities of the Contracting States may agree:

a) to the same attribution of income, deductions, credits, or allowances of an

enterprise of a Contracting State to its permanent establishment situated in

the other Contracting State;


http://www.irs.gov/publications/p901/ar02.html
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b) to the same allocation of income, deductions, credits, or allowances
between persons;

) to the settlement of conflicting application of the Convention, including
conflicts regarding:

i) the characterization of particular items of income;

ii) the characterization of persons;

iii) the application of source rules with respect to particular items of income;

iv) the meaning of any term used in the Convention;

v) the timing of particular items of income; 2006 U.S. Model

Income Tax Convention

d) to advance pricing arrangements; and

e) to the application of the provisions of domestic law regarding penalties,
fines, and interest in a manner consistent with the purposes of the Convention.

4. The competent authorities also may agree to increases in any specific
dollar amounts referred to in the Convention to reflect economic or monetary
developments.

5. The competent authorities of the Contracting States may communicate
with each other directly, including through a joint commission, for the purpose of

reaching an agreement in the sense of the preceding paragraphs.”
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UNITED STATES MODEL TECHNICAL EXPLANATION ACCOMPANYING THE
UNITED STATES MODEL INCOME TAX CONVENTION OF NOVEMBER 15, 2006
’ Paragraph 1 of Article 25 of Convention between the United States of
America and the Federal Republic of Germany for the Avoidance of Double Taxation
and the Prevention of Fiscal Evasion with respect to Taxes on Income and Capital
and to Certain Other Taxes General Effective date UNDER ARTICLE 32: 1 JANUARY
1990 FOR FORMER GERMAN DEMOCRATIC REPUBLIC: 1 JANUARY 1991
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Paragraph 1 of Article 26 Mutual Agreement Procedure of Convention
Between the Government of the United States of America and the Government of
the United Kingdom of Great Britain and Northern Ireland for the avoidance of
double taxation and the prevention of fiscal evasionwith respect to taxes on income

and on capital gains
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! Fogarasi, Godan, Venuti & Anderson, Use of International Arbitration to

Resolve Double Taxation Cases, 18 Tax Mgmt, Int’l J,319 (Aug, 11, 1989)
° Article 26 (5) of th e UNITED STATES - MEXICO INCOME TAX CONVENTION

“(5) If any difficulty or doubt arising as to the interpretation or application
of this Convention cannotbe resolved by the competent authorities pursuant to the
previous paragraphs of this Article, the casemay, if both competent authorities and
the taxpayer(s) agree, be submitted for arbitration, provided that the taxpayer agrees
in writing to be bound by the decision of the arbitration board. The decision of the
arbitration board in a particular case shall be binding on both States with respect to
that case. The procedures shall be established between the States by notes to be
exchanged through diplomatic channels. The provisions of this paragraph shall have

effect after the States have so agreed through the exchange of diplomatic notes.
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’ Paragraph 8(b) of Article 24 of the 2006 Treaty between USA and Belguim
“the commencement date of such a MAP case is the earliest date on
which the information necessary to undertake substantive consideration for a mutual

agreement has been received by both competent authorities”
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