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PP-

There is not the law that ensures right to advance decision to
appoint person or persons who look after principal when he becomes the person of
unsound mind or mental infirmity in the future. Making advance sguardianship or
curatorship contract is unenforceable. It is only evidence on trial. Specifying what
power and obligation of guardian or curator are different from the law related to
public order or good morals, so they are unenforceable according to the Civil and
Commercial Code section 151. Making agency contract for looking after principal
instead guardianship or curatorship has problems because Thai agency law does not
protect incapacitated principal according to exception of the Civil and Commercial

Code section 826 paragraph 2.

Foreign countries laws were enacted expressly that a person has
right to make the advance appointment of the person who look after principal in the
form of durable power of attorney, trust or advance guardianship contract such as in
England Japan and France. These laws in these countries protect a person of
unsound mind and mental infirmity well because there are processes to examine

working of durable power of attorney or voluntary guardian by court or authorities.

Therefore, Thai law should be amended to protect a person who
have durable attorney by adapting French Japanese and English law in order to

amend Thai law.

Field of Study: Laws Student's Signature
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" Mental Capacity Act 2005

Section 45 of the Act sets up a specialist court, the Court of Protection, to deal with decision-
making for adults (and children in a few cases) who may lack capacity to make specific decisions
for themselves. The new Court of Protection replaces the old court of the same name, which
only dealt with decisions about the property and financial affairs of people lacking capacity to
manage their own affairs. As well as property and affairs, the new court also deals with serious
decisions affecting healthcare and personal welfare matters. The Court of Protection can make a
declaration as to whether a person has capacity to make a particular decision or give consent for
or take a particular action. The court of protection may remove deputies or attorneys who act

inappropriately.
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"% Tenures Abolition Act 1660
Section 8 Fathers may dispose of the custody of children during their minority. Except Popish
Recusants. Actions of Ravishment of Ward for Guardians.
And where any person hath or shall have any Child or Children under the age of
[F8eighteen years] and not married at the time of his death that it shall and may be lawfull to
and for the Father of such child or children, [X2whether borne at the time of the decease of the
Father or at that time in ventre sa mere, or whether such Father be within the age] of
[F8eighteen years] or of full age by his deed executed in his life time, or by his last Will and
Testament in writeing in the presence of two or more credible witnesses in such manner and
from time to time as he shall respectively thinke fitt to dispose of the custody and tuition of
such child or children for and dureing such time as he or they shall respectively remaine under
the age of twenty one yeares or any lesser time to any person or persons in possession or
remainder other than Popish Recusants, And that such disposition of the custodie of such childe
or children made since the twenty fourth of February One thousand six hundred forty five or
hereafter to be made shall be good and effectuall against all and every person or persons
claiming the custody or tuition of such childe or children as Guardian in soccage or otherwise;
And that such person or persons to whom the custodie of such childe or children hath beene or
shall be soe disposed or devised as aforesaid shall and may maintaine an action of Ravishment

of Ward or trespasse against any person or persons which shall wrongfully take away or detaine
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such childe or children for the Recovery of such childe or children and shall and may recover
damages for the same in the said Action for the use and benefit of such childe or children.]
Guardianship of Minors Act 1971
Section 4
(1) The father of a minor may by deed or will appoint any person to be guardian of the minor
after his death.
(2) The mother of a minor may by deed or will appoint any person to be guardian of the minor
after her death.
(3) Any guardian so appointed shall act jointly with the mother or father, as the case may be, of
the minor so long as the mother or father remains alive unless the mother or father objects to
his so acting.
(4) If the mother or father so objects, or if the guardian so appointed considers that the mother
or father is unfit to have the custody of the minor, the guardian may apply to the court, and the
court may either-

(a) refuse ,to make any order (in which case the mother or father shall remain sole guardian) ;
or

(b) make an order that the guardian so appointed-

(i) shall act jointly with the mother or father ; or

(i) shall be the sole guardian of the minor.
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e The German Civil Code

Section 1775 More than one guardian The family court may appoint a married couple jointly
as guardians. Apart from this, the family court, insofar as there are no special reasons to appoint
more than one guardian, should appoint only one guardian for the ward and, if guardians are to
be appointed for siblings, for all wards

Section 1778 Passing over the guardian named

(4) In addition to the person designated, a co-guardian may be appointed only

with the approval of that person.
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! Paul Richards, Law of Contract, 9 ed. (Harlow: Pearson Education Limited, 2009). p. 94.

® Ewan Mckendrick, Contract Law, 7 ed. (New York: Palgrave Macmillan, 2007). p. 352.
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" Section 3 Capacity to buy and sell. (2) Where necessaries are sold and delivered [E1to a minor
or] to a person who by reason of [E2mental incapacity or] drunkenness is incompetent to

contract, he must pay a reasonable price for them.


http://www.legislation.gov.uk/ukpga/1979/54#commentary-c1108884
http://www.legislation.gov.uk/ukpga/1979/54#commentary-c1886084
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® Alzheimer Europe, "United Kingdom — England Legal Capacity and Proxy Decision Making,"
[Online] Updated: 28 March 2012. Available from: http://www.alzheimer-europe.org/Policy-in-
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1.2 M3A1ATAIYARAINAIIANIN Mental Capacity Act 2005

o v

Mental Capacity Act 2005 WumnszswdayaAndunumddglunisAuases
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yARaINAdse tunsainglalauanaanuidimiiaunnsesvygadivuaigy nsusy
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Mental Capacity Act 2005 "Lﬂwaﬂmswugmmﬂag 5 98719 (section 1)~ MNNAUTILNNNIU

Y

" David Swarbrick, "Banks -V- Goodfellow; Qbd 1870," [Online] Updated: 2 July 2015. Available
from: http://swarb.co.uk/banks-v-goodfellow-gbd-1870/

2 William Swadling, The Quistclose Trust Critical Essays (Oregon: Hart Publishing, 2004). p. 57.

" Section 1 The principles

(1) The following principles apply for the purposes of this Act.

(2) A person must be assumed to have capacity unless it is established that he lacks capacity.

(3) A person is not to be treated as unable to make a decision unless all practicable steps to
help him to do so have been taken without success.

(4) A person is not to be treated as unable to make a decision merely because he makes an
unwise decision.

(5) An act done, or decision made, under this Act for or on behalf of a person who lacks capacity

must be done, or made, in his best interests.
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(6) Before the act is done, or the decision is made, regard must be had to whether the purpose
for which it is needed can be as effectively achieved in a way that is less restrictive of the
person's rights and freedom of action.

14 Department of Health, "The Mantal Capacity Act Easy Read Summary," [Online] Accessed: 24
january 2014. Available from:
http://webarchive.nationalarchives.gov.uk/+/http://www.dca.gov.uk/menincap/mca-act-
easyread.pdf p. 5.

" The Lord Chancellor, Mental Capacity Act 2005 Code of Practice. pp. 19-20.

Ibid., p. 52.

" ibid., p. 42.
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gugouls Mental Capacity Act 2005 section 57 Fseugnlviauiliigidesiunsguanse

* Ibid., pp. 45-46.
 Ibid., p. 44.
* Section 2 People who lack capacity

(2)It does not matter whether the impairment or disturbance is permanent or temporary.

* The Lord Chancellor, Mental Capacity Act 2005 Code of Practice. pp. 3,42.
# Department of Health, "The Mantal Capacity Act Easy Read Summary." p. 9.

» Section 5 Acts in connection with care or treatment
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(1If a person (“D”) does an act in connection with the care or treatment of another person
(“P”), the act is one to which this section applies if—
(a)before doing the act, D takes reasonable steps to establish whether P lacks capacity in
relation to the matter in question, and
(b)when doing the act, D reasonably believes—
(Dthat P lacks capacity in relation to the matter, and
(iNthat it will be in P's best interests for the act to be done.
(2)D does not incur any liability in relation to the act that he would not have incurred if P—
(a)had had capacity to consent in relation to the matter, and
(b)had consented to D's doing the act.
(3)Nothing in this section excludes a person's civil liability for loss or damage, or his criminal
liability, resulting from his negligence in doing the act.
(4)Nothing in this section affects the operation of sections 24 to 26 (advance decisions to

refuse treatment).
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INa3se” uidyARainasTnlatausg w1l (Lasting Power of Attorney) Tirlansold
LLamLﬁ]mu’la'awﬁﬂﬂﬁl,aﬁﬂﬁ%ﬂmwEmna (Advance Decision to Refuse Treatment) 13
1 a a A A Yo o & & < YU a
founuILINATH v3elEvinisuny  (Deputy) Aslluppamarlaziluddndulaunuyans
INAIIN

) a 1 a a 25
1.2.2 M5ANATANLAENUEUDETEYILNEDUARDINAITA (IMCA)

Mental Capacity Act 2005 lanessvuisaulvideain Independent
Mental Capacity Advocate (IMCA) Miigeudasziiediuimaayanainadsn IMCA Inini
1 Al (] (% =) d‘ ! d' v I v a Ao w = [ a ¥
Heaunliinseunsiviaien IMCA azdiailianesiinisandulandrdyneaiuuiniseu
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wanaNil IMCA 3ARERTIEBUNISALAR LR vRIUARAR1SY NTTvdnes IMCA Asdly
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1.2.3 31138 lUNTTANATIIYARAINGDIA

Aafifisrunafinnsanafniy Mental Capacity Act 2005 Ao Court of

Y

a PN ! :.’/ . 26 o a ad a 14 Y
UNLAYNINNBAIATU section 45 UTUIININTUIAANLNYIVBINY

o

Protection tdusat

* The Lord Chancellor, Mental Capacity Act 2005 Code of Practice. p. 92.

25 Department of Health, "The Mantal Capacity Act Easy Read Summary." p. 13.
* Section 45 The Court of Protection
(1)There is to be a superior court of record known as the Court of Protection.
(2)The court is to have an official seal.
(3)The court may sit at any place in England and Wales, on any day and at any
time.
(4)The court is to have a central office and registry at a place appointed by The
Lord Chancellor [, after consulting the Lord Chief Justicel.
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UARRNNANSHUAITRI9 U Mental Capacity Act 2005 #e Court of
. v 5 31 32 .
Protection b9m13 The Court of Protection Rules 2007 rule 51° wag 527 wag section

50(1)(2) 184 Mental Capacity Act 2005° Aaynmagsrolud

(5)The Lord Chancellor may [, after consulting the Lord Chief Justice,] designate as
additional registries of the court any district registry of the High Court and any county court office.
[(5A)The Lord Chief Justice may nominate any of the following to exercise his
functions under this section—
(a)the President of the Court of Protection;
(b)a judicial office holder (as defined in section 109(4) of the Constitutional
Reform Act 2005).]
(6)The office of the Supreme Court called the Court of Protection ceases to exist.

" The Lord Chancellor, Mental Capacity Act 2005 Code of Practice. p.138.

% Ibid., pp. 141-142,146.

 Ibid., p.139.

* Ibid., p.144.

> Rule 51 Where the court’s permission is not required
The permission of the court is not required—
(1) where an application is made by-

(a) the Official Solicitor; or
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(b) the Public Guardian;
(2) where the application concerns —
(a) P’s property and affairs, unless the application is of a kind specified in rule 52;
(b) a lasting power of attorney which is, or purports to be, created under the Act; or
(c) an instrument which is, or purports to be, an enduring power of attorney;
(3) where an application is made in accordance with Part 10; or
(4) where a person files an acknowledgment of service or notification in accordance with this
Part or Part 9, for any order proposed that is different from that sought by the applicant.
* Rule 52 Exceptions to rule 51(2)(a)
(1) For the purposes of rule 51(2)(a), the permission of the court is required to make any of
the applications specified in this rule.
(2) An application for the exercise of the jurisdiction of the court under section 54(2) of the
Trustee Act 1925(a), where the application is made by a person other than-
(a) a person who has made an application for the appointment of a deputy;
(b) a continuing trustee; or
(c) any other person who, according to the practice of the Chancery Division, would have
been entitled to make the application if it had been made in the High Court.
(3) An application under section 36(9) of the Trustee Act 1925 for leave to appoint a new
trustee
in place of P, where the application is made by a person other than-
(a) a co-trustee; or
(b) another person with the power to appoint a new trustee.
(4) An application seeking the exercise of the court’s jurisdiction under section 18(1)(b)
(where
the application relates to making a gift of P’s property), (h) or (i) of the Act, where the application
is made by a person other than-
(a) a person who has made an application for the appointment of a deputy;
(b) a person who, under any known will of P or under his intestacy, may become entitled
to
any property of P or any interest in it;
(c) a person who is an attorney appointed under an enduring power of attorney which
has
been registered in accordance with the Act or the regulations referred to in Schedule 4 to

the Act;
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1. dpufsafiunindduuarnisfuresyanainasina Rule 51(2)a)
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Rule 51(2)a)c)

(d) a person who is a donee of a lasting power of attorney which has been registered in
accordance with the Act; or
(e) a person for whom P might be expected to provide if he had capacity to do so.

(5) An application under section 20 of the Trusts of Land and Appointment of Trustees Act
1996(a), where the application is made by a person other than a beneficiary under the trust or, if
there is more than one, by both or all of them.

* Section 50 Applications to the Court of Protection
(1) No permission is required for an application to the court for the exercise of any of its
powers under this Act—
(a) by a person who lacks, or is alleged to lack, capacity,
(b) if such a person has not reached 18, by anyone with parental responsibility for him,
(c) by the donor or a donee of a lasting power of attorney to which the application
relates,
(d) by a deputy appointed by the court for a person to whom the application relates, or
(e) by a person named in an existing order of the court, if the application relates to the
order.
(2) But, subject to Court of Protection Rules and to paragraph 20(2) of Schedule 3
(declarations relating to private international law), permission is required for any other application

to the court.
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* The Lord Chancellor, Mental Capacity Act 2005 Code of Practice. pp. 140-141.
* Ibid., p. 142

* Section 15 Power to make declarations
(1)The court may make declarations as to—
(a)whether a person has or lacks capacity to make a decision specified in the
declaration;
(b)whether a person has or lacks capacity to make decisions on such matters as
are described in the declaration;
(Othe lawfulness or otherwise of any act done, or yet to be done, in relation to
that person.
(2)“Act” includes an omission and a course of conduct.

" The Lord Chancellor, Mental Capacity Act 2005 Code of Practice. p. 142.
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* Ibid., pp. 145-146.
* Section 16 Powers to make decisions and appoint deputies: general
(1)This section applies if a person (“P”) lacks capacity in relation to a matter or matters
concerning—
(a)P's personal welfare, or
(b)P's property and affairs.
(2)The court may—
(a)by making an order, make the decision or decisions on P's behalf in relation to the
matter or matters, or
40

(3)The powers of the court under this section are subject to the provisions of this Act and, in

particular, to sections 1 (the principles) and 4 (best interests).
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“ The Lord Chancellor, Mental Capacity Act 2005 Code of Practice. pp. 144-157.

“ Department of Health, "The Mantal Capacity Act Easy Read Summary." p. 11.
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* The Lord Chancellor, Mental Capacity Act 2005 Code of Practice. p. 155.
“Ibid., p. 150.

* Mental Capacity Act 2005 Code of Practice

* Section 19 (9) The court may require a deputy—
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(a)to give to the Public Guardian such security as the court thinks fit for the due
discharge of his functions, and
(b)to submit to the Public Guardian such reports at such times or at such

intervals as the court may direct.
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" Alzheimer Europe, "United Kingdom — England Legal Capacity and Proxy Decision
Making."[Online], Updated: 28 March 2012 . Available from http://www.alzheimer-
europe.org/Policy-in-Practice2/Country-comparisons/Legal-capacity-and-proxy-decision-

making/United-Kingdom-England

48 The Lord Chancellor, Code of Practice Mental Health Act 1983 led. (London: TSO, 2008). p.
241.
“ Iid., p. 241.
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** Rhona KM. Smith, Textbook on International Human Rights, 5 ed. (New York: Oxford University

Press, 2012). p. 285.

°" Human Rights Law Centre, "Fact Sheet Right to Self-Determination,” [Online] Accessed: 23
August 2015. Available from: www.hrlrc.o