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# # 5585993034 : MAJOR LAWS

KEYWORDS: AIRLINE BUSINESS / ASEAN ECONOMIC COMMUNITY / MARKET ACCESS
NARUEPHON THANGSUWAN: THE PROBLEM OF LAW AND REGULATIONS ON FOREIGN
AIRLINES BUSINESS WHICH ACCESS TO THAILAND ACCORDING TO ASEAN ECONOMIC
COMMUNITY AGREEMENT. ADVISOR: LECTURER DR. SIRIKANYA KOVILAIKOOL, 251 pp.

The purpose of this thesis is to study the regulations on Asean Economic Community
(AEC) for liberalization of foreign airlines which access to Thailand that affect on Thai laws and
regulations relating to market access, ownership and control, competition law and consumer

protection.

This thesis is a documentary research in a manner of descriptive analysis of Thai and
foreign documents. Then, the comparative analysis is used to compare these documents with

Thai laws about foreign airline business based on AEC Agreement.

The thesis finds that after the liberalization of foreign airline, Thai laws have been
affected on three main issues. The first issue is ownership and control which lacks of law on
shareholding and controller of foreign airlines business. The second one is competition law which
lacks of regulations on procedures for calculating international air fares and freights. The criteria
of business operators with market domination is excessive. Competition law is inappropriate on
criminal law enforcement and is not applied to the state enterprises. The last one is consumer
protection which lacks of international air passenger rights in case of involuntary downgrading in a
class of service, denied boarding, cancellation, and long delays. However, Thai laws about market
access of foreign airlines are not affected in accordance with Air Navigation Act B.E. 2497 and the

Declaration of the Revolutionary Council No.58.

This thesis recommends that there should be amendment on Air Navigation Act B.E.
2497 on shareholding and controller of foreign airlines business and enactment the regulations
on procedures for calculating international air fares and freights. Moreover, there should be
revision on Competition Act B.E. 2542 to be civil case and application for state enterprises to
compete with private sector. Lastly, airline business should be regulated to be a controlled

business with respect to contract according to Consumer Protection Act B.E. 2522.

Field of Study: Laws Student's Signature

Academic Year: 2015 Advisor's Signature
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o

819970 WIuW wnngug, g3Aan1stu (Airline Business) (NFaMNMIUAT: ISeRuiuiaguIaensaluing de,
2548), nii1 120.

* enensDusiuyus 7 ( Low Cost Airlines w3 Budget Airlines ) fie annisduiifisuuuunisudmsianislag
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lava ( Southwest Airlines )

o

91990 WIUW WNNeRUG, 530201580 (Airline business), 1t 120.

> 10151 96 YDIOUAYEYITALN W.A. 2487 (Chicago convention 1944)

Article 96

For the purpose of this Convention the expression:

(@) "Air service" means any scheduled air service performed by aircraft for the public transport of
passengers, mail or cargo.

(b) "International air service" means an air service which passes through the air space over the territory
of more than one State.

(c) "Airline" means any air transport enterprise offering or operating an international air service.
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Article 96

For the purpose of this Convention the expression:

(@) "Air service" means any scheduled air service performed by aircraft for the public transport of
passengers, mail or cargo.

(b) "International air service" means an air service which passes through the air space over the territory
of more than one State.

(c) "Airline" means any air transport enterprise offering or operating an international air service.
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1031 5 Yaseudys1¥anln w.A. 2487 (Chicago convention 1944)

“Article 5 Right of non-scheduled flight:

Each contracting State agrees that all aircraft of the other contracting States, being aircraft not engaged
in scheduled international air services shall have the right, subject to the observance of the terms of this
Convention, to make flights into or in transit non-stop across its territory and to make stops for non-traffic
purposes without the necessity of obtaining prior permission, and subject to the right of the State flown over to
require landing. Each contracting State nevertheless reserves the right, for reasons of safety of flight, to require
aircraft desiring to proceed over regions which are inaccessible or without adequate air navigation facilities to
follow prescribed routes, or to obtain special permission for such flights.

Such aircraft, if engaged in the carriage of passengers, cargo, or mail for remuneration or hire on other
than scheduled international air services, shall also, subject to the provisions of Article 7, have the privilege of
taking on or discharging passengers, cargo, or mail, subject to the right of any State where such embarkation or
discharge takes place to impose such regulations, conditions or limitations as it may consider desirable.”

8 eweifendusimnuudalasasvesnsunisvudsmaeinia
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2) Wigrunuulivszdnitonsiumanevieaiiorddiuinsludumanelulssmaniossnins semana

NUANISAUNNG (Program Charter) Mildvidyavise avuanasiuglasaisviegusenougsiaunies”
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221  Auananlud1828n1581U3015 (General Agreement on Trade in
services)

AUANaITILUI828n15A1U315 (General Agreement on Trade in

services: GATS) Wudennamilwesasdnisnisdlan (World Trade Organization: WTO) i

Aerdeafunisiuinisnanv Buwsinmsiuinmslasviisnuszuia 2 adunumniu

TENINUTEINAANITN LiAATRINNAVRINITAIUTNTTENINUTEIMANS 4 JULUU P laun

12 49951 12590 3 (b) 209AUANATILUTIFI8AITAIUTANT W.A.2537 (General Agreement on Trade in
services 1997: GATS)
Article | Scope and Definition
3. For the purposes of this Agreement:
(b) "Services" includes any service in any sector except services supplied in the exercise of
governmental authority.
13 31997 1 9590 2 VoIAUANAIalUIFI8N15EIU3NNS .6.2537 (General Agreement on Trade in services
1997: GATS)
Article | Scope and Definition
2. For the purposes of this Agreement, trade in services is defined as the supply of a service:
(a) from the territory of one Member into the territory of any other Member;
(b) in the territory of one Member to the service consumer of any other Member;
(c) by a service supplier of one Member, through commercial presence in the territory of any

other Member;



17

gULLUUﬁ 1 (mode 1): N5USN5U1UNTULAY (Cross-border Supply) E‘ULLUU?{ 2 (mode 2):

(%
Y a

n15Utnalusitslsema (Consumption Abroad) JUKUUN 3 (mode 3): N153AAITIAT

]

WelyiuTns (Commercial Presence) Wagguuuuy 4 (mode 4): n1slvivinisiagyang

" Welutinsiteaasiuunnnindudisunieldnis

§331M" (Presence of Natural Person
wusdulusssu laun wdnnisidngnann (Market Access)” ndnnsujuAdesauyia

(National Treatment: NT)!® 1Jusu

(d) By a service supplier of one Member, through presence of natural persons of a Member in the

territory of any other Member.
1 aliaainisfuimanelfeumnasiluindonsduinsidudmsliuimafiansniniuld 4 suuu

(4 mode of supply) il

E‘ULL‘UUﬁ 1 (mode 1): A15U3AMTE1UNTULAY (Cross-border Supply) WunislduinisainnsuLaues
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UsnsSnwnetunalulsanenuiaseusene nshuFnenlusisseme Oudy
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ULUUT 3 (mode 3): matadigshaifieliuinis (Commercial Presence) Wunaiiluamudndsgsialy
sUuuusne eliusnslulssmagndn wu nisdadianen diinauiun vieussnlusessma Dudu

SULUUT 4 (mode 4): nsliuinislasyarasssuni (Presence of Natural Person) unisidluyineu
Usznauan@nluanvuimssusieg Wumsdaasiludsainagndn Wy vimsiivinwngunevesinngmnevasinamna
Tulsvmelng UinsaeunwvesngyasaAlulszmnelve 1Wudu

v
9

919910 Vivedy gnuean, uneduaraddn1sNsAlan (WTO), RUNAT 1 (NTUNNUVINUAT Teyeyvu, 2547), wti

32.

15 319951 16 YoePUANaIUIIRIENISAUSNTT W.A.2537 (General Agreement on Trade in services 1997:
GATS)

Article XVI Market Access

1. With respect to market access through the modes of supply identified in Article |, each Member
shall accord services and service suppliers of any other Member treatment no less favorable than that provided
for under the terms, limitations and conditions agreed and specified in its Schedule.8

2. In sectors where market-access commitments are undertaken, the measures which a Member
shall not maintain or adopt either on the basis of a regional subdivision or on the basis of its entire territory,
unless otherwise specified in its Schedule, are defined as:

(a) limitations on the number of service suppliers whether in the form of numerical quotas,

monopolies, exclusive service suppliers or the requirements of an economic needs test;
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(Services Sectorial Classification List) 9u tieldilunugiulunisiasandarindeyniiuns
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(b) limitations on the total value of service transactions or assets in the form of numerical quotas
or the requirement of an economic needs test;

(c) limitations on the total number of service operations or on the total quantity of service output
expressed in terms of designated numerical units in the form of quotas or the requirement of an economic needs
test;9

(d) limitations on the total number of natural persons that may be employed in a particular
service sector or that a service supplier may employ and who are necessary for, and directly related to, the
supply of a specific service in the form of numerical quotas or the requirement of an economic needs test;

(e) measures which restrict or require specific types of legal entity or joint venture through which
a service supplier may supply a service; and

(f) Limitations on the participation of foreign capital in terms of maximum percentage limit on
foreign shareholding or the total value of individual or ageregate foreign investment.

16 4y 17 909A1UANAILUIIRIBNITAIUTAIS W.A.2537 (General Agreement on Trade in services 1997:
GATS)

Article XVII National Treatment

1. In the sectors inscribed in its Schedule, and subject to any conditions and qualifications set out
therein, each Member shall accord to services and service suppliers of any other Member, in respect of all
measures affecting the supply of services, treatment no less favorable than that it accords to its own like services
and service suppliers.10

2. A Member may meet the requirement of paragraph 1 by according to services and service
suppliers of any other Member, either formally identical treatment or formally different treatment to that it
accords to its own like services and service suppliers.

3. Formally identical or formally different treatment shall be considered to be less favorable if it
modifies the conditions of competition in favor of services or service suppliers of the Member compared to like
services or service suppliers of any other Member.

o

17 #191808989U3N15NRNITASENINUTENA 12 @10 Hadl

o

1. U3n1353R9 Usenaumiguinisivdn (Wu dains an1vin dnnguang wasdndyd) usnasitu
ABNRIADS USANTAMUATIRALIAILN VSN siieniuadmnsunsng usasliiinvselmdnie
2. USMsmuNTERans Usenaumeusnisiusuald Wnsauunau Tanyiea

3. USNNSNRESNS
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(1) n1susnsgeunarni1sUiigeinyieIn1Aeny (Aircraft repair and

maintenance services) e NANITUNNTLIIFHDBINIAYIUNIDEIUVDIDINALIU UYL T

4. U3N159M91mUNe UsENoumeusn1smawnuwenil AUan Ands
5. USMSAUNSANYI

6. UsMsieatiudandey

7. USMIunsRu Usenaunie Useiude ndnnsnd uagsuiang
8. UIMIAUAUAMLAZEIAY

9. UsMsigItuMsAuNIIuazTieuiiel Usenaume 1sausy Anpans gsnaiuvnavisaiien daame

10. USN3HuNuINg TusTsy wasn1shu W uSnsaunstuiis usnisiiesaye st [Dudu
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12. UsnsBug Aldeglu 11 adsnandiiu wu viniseuaueny @l Wudu

8193970 vivwdy gnurge, wnaduareddniIniselan (WTO), v 35.

18 317991 29 159A 1 UAXISIA 2 VBIAMUANAWTIIUTIFIBNSAIUINNS W.A.2537 (General Agreement on
Trade in services 1997: GATS)

Article XXIX Annexes

The Annexes to this Agreement are an integral part of this Agreement.

Scope

1. This Annex specifies the conditions under which a Member, at the entry into force of this
Agreement, is exempted from its obligations under paragraph 1 of Article Il.

2. Any new exemptions applied for after the date of entry into force of the WTO Agreement shall be
dealt with under paragraph 3 of Article IX of that Agreement.
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¥ AMANWINYBINITUINSULEMN90INA (ANNEX ON AIR TRANSPORT SERVICES)

“1. This Annex applies to measures affecting trade in air transport services, whether scheduled or
non-scheduled, and ancillary services. It is confirmed that any specific commitment or obligation assumed under
this Agreement shall not reduce or affect a Member's obligations under bilateral or multilateral agreements that
are in effect on the date of entry into force of the WTO Agreement.

2. The Agreement, including its dispute settlement procedures, shall not apply to measures
affecting:

(a) traffic rights, however granted; or
(b) services directly related to the exercise of traffic rights, except as provided in paragraph 3 of
this Annex.

3. The Agreement shall apply to measures affecting:

(a) aircraft repair and maintenance services;
(b) the selling and marketing of air transport services;
(c) computer reservation system (CRS) services.

4. The dispute settlement procedures of the Agreement may be invoked only where obligations or
specific commitments have been assumed by the concerned Members and where dispute settlement procedures
in bilateral and other multilateral agreements or arrangements have been exhausted.

5. The Council for Trade in Services shall review periodically, and at least every five years,
developments in the air transport sector and the operation of this Annex with a view to considering the possible
further application of the Agreement in this sector.

6.  Definitions:

(a) "Aircraft repair and maintenance services" mean such activities when undertaken on an aircraft
or a part thereof while it is withdrawn from service and do not include so-called line maintenance.
(b) "Selling and marketing of air transport services" mean opportunities for the air carrier

concerned to sell and market freely its air transport services including all aspects of marketing such as market
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research, advertising and distribution. These activities do not include the pricing of air transport services nor the
applicable conditions.

(c) "Computer reservation system (CRS) services" mean services provided by computerized systems
that contain information about air carriers' schedules, availability, fares and fare rules, through which reservations
can be made or tickets may be issued.

(d) "Traffic rights" mean the right for scheduled and non-scheduled services to operate and/or to
carry passengers, cargo and mail for remuneration or hire from, to, within, or over the territory of a Member,
including points to be served, routes to be operated, types of traffic to be carried, capacity to be provided, tariffs
to be charged and their conditions, and criteria for designation of airlines, including such criteria as number,

ownership, and control. “

919910 Useiasg Jendesdn, anwimluiedungmineanmeassninasswme, v 60-67.

20 \Spafieniy, wiin 35-40.
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819970 Usziasy Yendesdn, anuimlufsdungmingeimassuinassing, i 35-40.

22 International Civil Aviation Organization (ICAO), Member States [Online], 23 November 2015. Available
from http://www.icao.int/MemberStates/Member%20States.English.pdf
2 gefnsseniUssmafiruaunsUsznougsivmensiu Usznaude
(1) seAnIsMsTunaLsausynIneUssmne (International Civil Aviation Organization: ICAO) WussAnistiiey
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(2) @wANUsTNOUNITUUEIMN@INATENINUsEIWA (International Air Transport Association: IATA) 18w
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819970 Usziasy Jewdesfn, anuimlufsdungmingeimassuinassing, i 68.
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% qg 6 vepydya¥AIln w.A. 2487 (Chicago Convention 1944)

Article 6 Scheduled air services

No scheduled international air service may be operated over or into the territory of a contracting State,
except with the special permission or other authorization of that State, and in accordance with the terms of such
permission or authorization.

27 qfp 7 vpseydayanTanln w.A. 2487 (Chicago Convention 1944)

Article 7 Cabotage

Each contracting State shall have the right to refuse permission to the aircraft of other contracting
States to take on in its territory passengers, mail and cargo carried for remuneration or hire and destined for
another point within its territory. Each contracting State undertakes not to enter into any arrangements which
specifically grant any such privilege on an exclusive basis to any other State or an airline of any other State, and

not to obtain any such exclusive privilege from any other State.
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20383INTMS _IN_FOCUS 1, 3 (manau 2551): : 1.

31 aiAv0IEUIANNNTTUAIEUAIMN9INIATENI19UTENA (The International Air Cargo Association : TIACA)
WU dnnsvgngfmaasygnavesgsnvaensiuninisvudsduiuaznisvudalaeans laglanized edslugsiaaenis
Tuyudsdumilyadinnnitfesay 3¢ ¥0INTYAAINITATERIUSEIMAT LA Largsiaanensiuvudeduidadldng
a E : 2 S e y s v o A o , 4
Wuletuege3inisd Inedusinanisvuddudmsenavenedaifiou 2 widalugiaian 10 Yiniun

81970 gudIdendnsine, "wes msln..gsfanstuminduniues," auiusy (19 Suneau 2519): 2.




27

d‘ o [

lnglanzegedinisveneiivesgsnaatenstulugiinaedeidnsiaulagaian® dwms

9

UseyauLAsegiaendeuly a1en1sduwiusn fs aren150uidudud (Philippine

PV
(% LY IS

Airlines: PAL) lana@sduiiiotud 15 Juray w.a. 2484 Fafuinduansnistuwiaufves
UszwmanalUud wazduduaionisuniansnvesolednmie Tuvueiusewmelnaealsd
nsdncsgsivanen1stuurasnIu Ao USEm e ne 9arin Tud w.e. 2490*

n1sUsgnaugsivaensiuveslsemaaundnyssyiauasugiaondeulusses

[

Suwsnifidnuazieatunisusznevgsiaaen1siuvesusemanianiininaus) Inalsunsus

nstivinsvudmanialugansnidianisiiusniseganizatensiuwiananieglune
avUsmmAvintuuaziinsiiuauagsiaanensiulaeni1asy (Regulatory Policy)® 1184310
n1sUsenavgIiaaen1siuldRuamugdagiamegdunuratonieeunldlunisliuinigd
FIANEdmated UM wargsneatenistundudugsnaniniiudedasnnuuinveseinie
grunfivunalngnIe1unIMugUsenndug aaenauALsINEINN1s TR ULt
yaslan vilimniingURvggoudinanssnudoniuUasnieuoansIsusvuNITInLay
v fa [ o Y364 [ ! Y a 14 a a
ningaududnuuunlad® amendwssmasingg ndalenialigsisanenisduniaenyy

anunsaunanliunisvudimseinaliguiediugsivanenistunred wu Tulssna

%2 57897uv99UTEN TUB4 (The Boeing Company) lulszinaanizewsni Fadufndnenaeusiglvgjvedian
Imanisaianlugaaaan 20 Yseanill gsivanenistuiiliuinsvudduimeeinimzasesludnswaesosas 6.2
A a a a a v " A a = o a a -
soll drugsivanenistulaeansanivlaniedosay 5.2 sel lnefiginiaedeasidnsifvingdiign Wewwnanvgvaney
Uszn13 i ssuunisaudaisiniivaends nisguaanimvesduftegnaiivszdniam nisdndedudilugnainiifinig
QNFBInsIAILLIaT AaBRIUNISTENERIMIGAsYgRalanfiviilinsuudasenialinsuuay (Judu

919910 Tom Crabtree and others, World Air Cargo Forecast [Online], 30 November 2013. Available from

http://www.boeing.com/boeing/commercial/cargo/index.page?

% gagiing 51509, p1UBEuRnw 27 : UszIRuareanunisiuresusemaandnedou [eeulat], 28 fugieu
2557, uvasfian http://www.oknation.net/blog/Anutip/2013/08/14/entry-1

3 908 w.e. 2502 U3 iiuonnelne $in way U3 nsduawnuiudou shin Idsauilefudads usem s
Tulne $rdn Fuileliuinisvudmeeniessrinalssme

81970 gudidendnsine, “ueos ﬂW'ﬂﬂ...sqsﬁﬁ]msﬁuﬁﬂﬁummaa,” asusy: 2.

35 a ¢ = = wa = a a a 5.
DVNNY  §1INDY, DUYYUANTN 27 : U587901as30a18n150U89USENARINTN D LT [aaulau].
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For the purpose of this Agreement only, unless the context otherwise requires:
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5. The terms "air service", "international air service", and "airline" have the meanings respectively
assigned to them in Article 96 of the Convention;

11991 2 (1) (a) wae (b) YosmumnasyMABIFBUIINE Mslaedegiafufivesuinisuudalnsansms
I0F WA 2553

ARTICLE 2. GRANT OF RIGHTS

1. Each Contracting Party grants to the other Contracting Parties the following rights for the conduct of
international air services by the designated airlines of the other Contracting Parties:

a) the right to fly across its territory without landing;

b) the right to make stops in its territory for non-traffic purposes; and

© 311951 2 (1) () YoIrImAnamyAAFauindae nsilaaiedadufivesuinisvudsdlasarsmnsenie
W.A. 2553

ARTICLE 2. GRANT OF RIGHTS

1. Each Contracting Party grants to the other Contracting Parties the following rights for the conduct of
international air services by the designated airlines of the other Contracting Parties:

) the rights otherwise specified in this Agreement, including those rights stated in the Annex |

(Scheduled Air Services) and, where applicable, Annex Il (Implementing Protocols ).
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2 351 2 (2) YearnumnasAAeBeuitvhe msWaaiednaduiivesuinsvudslasansmeennie w.a.
2553

ARTICLE 2. GRANT OF RIGHTS

2. The airline(s) of each Contracting Party, other than those designated under Article 3 (Designation and
Authorisation of Airlines) of this Agreement, shall also enjoy the rights specified in paragraphs 1 (a) and (b) of this
Article. These airlines shall be required to meet other conditions prescribed under the laws, regulations and rules
normally applied to the operation of the international air services by the Contracting Party considering the
application.
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2553

ARTICLE 2. GRANT OF RIGHTS

3. Nothing in this Agreement shall be deemed to confer on the airline(s) of one Contracting Party the
right to take on board, in the territory of another Contracting Party, passengers, baggage, cargo, or mail carried for
remuneration and destined for another point in the territory of that other Contracting Party.

311751 19 (3) Uag (4) Y9INWANAMYAADBEUIIFIY MsiTaadedraduiivesuinisuudslasansmis
21717 N.A. 2553

ARTICLE 19. FINAL PROVISIONS
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3. This Agreement shall enter into force on the date of the deposit of the third (3rd) Instrument of
Ratification or Acceptance with the Depositary and shall become effective only among the Contracting Parties
that have ratified, or accepted it.

4. Subject to paragraph 3 of this Article, the Implementing Protocols as listed in Annex Il of this
Agreement shall enter into force upon ratification or acceptance as set out in the "Final Provisions" of the
respective Implementing Protocols. The provisions of this Agreement shall only apply in respect of the
Implementing Protocol that has entered into force among the Contracting Parties that have ratified or accepted it.

8 Alan Khee-jin Tan, “Toward a single Aviation Market in ASEAN: Regulatory Reform and Industry

Challenges,” ERIA Discussion Paper Series, 11.
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ARTICLE 8. OPERATION OF LEASED AIRCRAFT

2. A designated airline is not otherwise prohibited from providing services using leased aircraft provided

that any lease arrangement entered into satisfies the conditions listed in paragraph 1 of this Article.
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ARTICLE 8. OPERATION OF LEASED AIRCRAFT

1. When a designated airline proposes to use an aircraft other than one owned by it on the air services
provided hereunder, this would only be done subject to the following conditions:

a) that such arrangements will not be equivalent to allowing a lessor airline access to traffic rights not
otherwise available to that airline.

" 11957 8 (1) (b) v8smuAnamYAIAeLdIuIIIY NslinEdedafiufivesuinisvudelasarsmneinie
W.Al. 2553

ARTICLE 8. OPERATION OF LEASED AIRCRAFT

1. When a designated airline proposes to use an aircraft other than one owned by it on the air services
provided hereunder, this would only be done subject to the following conditions:

b) that the financial benefit to be obtained by the lessor airline will not be dependent on the profit or
loss of the operation of the designated airline concerned.

% 311951 8 (1) () ¥oIImANaTAADFauindae Msilaaiedadufivesuinisvudsdlasarsmneeinie

W.A. 2553
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ARTICLE 8. OPERATION OF LEASED AIRCRAFT

1. When a designated airline proposes to use an aircraft other than one owned by it on the air services
provided hereunder, this would only be done subject to the following conditions:

c) that the responsibility for the continued airworthiness and the adequacy of operating and
maintenance standards of any leased aircraft operated by an airline designated by one Contracting Party will be
established in conformity with the Convention.

8 31051 83 v vesoudnq1TAln w.A. 2487

"Article 83 bis - Transfer of certain functions and duties

(a) Notwithstanding the provisions of Articles 12, 30, 31 and 32 (a), when an aircraft registered in a
contracting State is operated pursuant to an agreement for the lease, charter or interchange of the aircraft or any
similar arrangement by an operator who has his principal place of business or, if he has no such place of
business, his permanent residence in another contracting State, the State of registry may, by agreement with such
other State, transfer to it all or part of its functions and duties as State of registry in respect of that aircraft under
Articles 12, 30, 31, and 32 (a). The State of registry shall be relieved of responsibility in respect of the functions
and duties transferred.

(b) The transfer shall not have effect in respect of other contracting States before either the
agreement between States in which it is embodied has been registered with the Council and made public
pursuant to Article 83 or the existence and scope of the agreement have been directly communicated to the
authorities of the other contracting State or States concerned by a State party to the agreement.

(c) The provisions of paragraphs (a) and (b) above shall also be applicable to cases covered by

Article 77"
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8 Alan Khee-jin Tan, “Toward a single Aviation Market in ASEAN: Regulatory Reform and Industry
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ARTICLE 3. DESIGNATION AND AUTHORISATION OF AIRLINES

3. The Contracting Parties granting operational authorizations in accordance with accordance with
paragraph 2 of this Article shall notify such action to the Depositary who will subsequently inform all the
Contracting Parties.

o 11931 3 (1) YsnnuanamyAs sty msliaadesaduiiveauinisvudelasaisniseinia wa.
2553

ARTICLE 3. DESIGNATION AND AUTHORISATION OF AIRLINES

1. Each Contracting Party shall have the right to designate as many airlines as it wishes for the purpose
of conducting international air services in accordance with this Agreement and to withdraw or alter such
designation. Such designation shall be transmitted in writing through diplomatic channels to the Depositary who

shall subsequently inform all the Contracting Parties.
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ARTICLE 3. DESIGNATION AND AUTHORISATION OF AIRLINES

2. On receipt of such a designation, and of application from the designated airline(s), in the form and
manner prescribed for operating authorisation and technical permission, each Contracting Party shall grant the
appropriate authorisation and technical permission with minimum procedural delay, provided that:

a) (i) substantial ownership and effective control of that airline are vested in the Contracting Party
designating the airline, nationals of that Contracting Party, or both.

8 Alan Khee-jin Tan, “Toward a single Aviation Market in ASEAN: Regulatory Reform and Industry

Challenges,” ERIA Discussion Paper Series, 17.
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ARTICLE 3. DESIGNATION AND AUTHORISATION OF AIRLINES

2. On receipt of such a designation, and of application from the designated airline(s), in the form and
manner prescribed for operating authorisation and technical permission, each Contracting Party shall grant the
appropriate authorisation and technical permission with minimum procedural delay, provided that:

a) (i) subject to acceptance by a Contracting Party receiving such application , the designated airline
which is incorporated and has its principal place of business in the territory of the Contracting Party that
designates the airline, is and remains substantially owned and effectively controlled by one or more ASEAN
Member States and/or its nationals, and the Contracting Party designating the airline has and maintains effective

regulatory control; or
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%l Alan Khee-jin Tan, “Toward a single Aviation Market in ASEAN: Regulatory Reform and Industry

Challenges,” ERIA Discussion Paper Series, 17.

°2 |bid, page 17.
% |bid, page 17.
** |bid, page 19.
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ARTICLE 3. DESIGNATION AND AUTHORISATION OF AIRLINES

2. On receipt of such a designation, and of application from the designated airline(s), in the form and
manner prescribed for operating authorisation and technical permission, each Contracting Party shall grant the
appropriate authorisation and technical permission with minimum procedural delay, provided that:

a) (iii) subject to acceptance by a Contracting Party receiving such application, the designated airline is
incorporated in and has its principal place of business in the territory of the Contracting Party that designates the
airline in which the Contracting Party designating the airline, has and maintains effective regulatory control of that
airline, provided that such arrangements will not be equivalent to allowing that airline or its subsidiaries access to

traffic rights not otherwise available to that airline;
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W.Al. 2553

ARTICLE 3. DESIGNATION AND AUTHORISATION OF AIRLINES

2. On receipt of such a designation, and of application from the designated airline(s), in the form and
manner prescribed for operating authorisation and technical permission, each Contracting Party shall grant the
appropriate authorisation and technical permission with minimum procedural delay, provided that

b) the designated airline is qualified to meet other conditions prescribed under the laws, regulations,
and rules not normally applied to the operation of international air services by the Contracting Party considering
the application; and

91 31m57 4 (1) (2) YRIPLANAMYABLFBUIINY MsWaieguiuiiveuinisvudelasansmeennie
W.Al. 2553

ARTICLE 4. WITHHOLDING, REVOCATION, SUSPENSION AND LIMITATION OF AUTHORISATION

1. Each Contracting Party shall have the right to withhold, revoke, suspend, impose conditions on or
limit the operating authorisations or technical permission referred to in Article 3 (Designation and Authorisation of
Airlines) of this Agreement with respect to an airline designated by another Contracting Party, temporarily or
permanently where:

a) the airline has failed to prove that it is qualified under Article 3 paragraphs 2 (a) (i) or (i) or (iii) as
applicable;
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ARTICLE 4. WITHHOLDING, REVOCATION, SUSPENSION AND LIMITATION OF AUTHORISATION

1. Each Contracting Party shall have the right to withhold, revoke, suspend, impose conditions on or
limit the operating authorisations or technical permission referred to in Article 3 (Designation and Authorisation of
Airlines) of this Agreement with respect to an airline designated by another Contracting Party, temporarily or
permanently where:

b) the airline has failed to comply with laws, regulations, and rules referred to in Article 14 (Application
of Laws and Regulations) of this Agreement;

19% 319051 4 (1) (0) vesAMmNaTAIAB L dIUIIIY Msaaiesadufivesudnisyudslagansmsennie
W.A. 2553

ARTICLE 4. WITHHOLDING, REVOCATION, SUSPENSION AND LIMITATION OF AUTHORISATION

1. Each Contracting Party shall have the right to withhold, revoke, suspend, impose conditions on or
limit the operating authorisations or technical permission referred to in Article 3 (Designation and Authorisation of
Airlines) of this Agreement with respect to an airline designated by another Contracting Party, temporarily or
permanently where:

) the other Contracting Party is not maintaining and administering the standards as set forth in Article 5
(Safety) of this Agreement.

1% 3m51 4 (4) YRIRNuANAAReNEEUIITIE MsTneSesaduiivesuinmsvudaingansnisennia n.e.
2553

ARTICLE 4. WITHHOLDING, REVOCATION, SUSPENSION AND LIMITATION OF AUTHORISATION

4. This Article does not limit the rights of any Contracting Party to withhold, revoke, suspend, impose
conditions on or limit the operating authorisation or technical permission of an airline(s) of the other Contracting

Parties in accordance with the provisions of Article 6 (Aviation Security).
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ARTICLE 4. WITHHOLDING, REVOCATION, SUSPENSION AND LIMITATION OF AUTHORISATION

2. Unless immediate action is essential to prevent further non—compliance with paragraphs 1 (b) or 1 (c)
of this Article, the rights established by this Article shall be exercised only after consultations with the Contracting
Party designating the airline, in accordance with the provisions set forth in Article 1 6 (Consultations and
Amendments).

1% 319151 4 (3) YearuRnamy A IEIUIIchY MslinaSenaduive suimsvudlasansnennia w.e.
2553

ARTICLE 4. WITHHOLDING, REVOCATION, SUSPENSION AND LIMITATION OF AUTHORISATION

3. A Contracting Party that has exercised its right to withhold, revoke, suspend, impose conditions on or
limit the operating authorisation or technical permission of an airline in accordance with paragraph 1 of this
Article shall notify its action to the Depositary and the Depositary shall subsequently inform all the Contracting

Parties.
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ARTICLE 12. FAIR COMPETITION

Each Contracting Party agrees:

a) that each designated airline shall have a fair and equal opportunity to compete in providing the
international air services governed by this Agreement; and

b) to take action to eliminate all forms of discrimination and/or anti-competitive practices by that

Contracting Party and/or its.
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109 a = v a o & o a '

1IR3 13 (1) () VOIAIUANBINYNIADUTYUINNIEY msmmLaiammuwuawsmsmum;ﬁmaawsmqmmﬂ

W.A. 2553

ARTICLE 13. SAFEGUARDS

1. The Contracting Parties agree that the following airline practices may be regarded as possible anti-
competitive practices that may merit closer examination:

f) behaviour indicating an abuse of dominant position on the route.
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ARTICLE 13. SAFEGUARDS

1. The Contracting Parties agree that the following airline practices may be regarded as possible anti-
competitive practices that may merit closer examination:

a) charging fares and rates on routes at levels which are, in the aggregate, insufficient to cover the costs
of providing the air services to which they relate;

b) the addition of excessive capacity or frequency of air services;

c) the practices in question are sustained rather than temporary;

d) the practices in question have a serious negative economic effect on, or cause significant damage to
another airling;

e) the practices in question reflect an apparent intent or have the probable effect, of crippling,
excluding or driving another airline from the market; and

116 35S wiuonivn, “UInsNIsNINGMINEINeAIUANNITUIENIS,” Wil 183 — 185.
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ARTICLE 12. FAIR COMPETITION

Each Contracting Party agrees:

a) that each designated airline shall have a fair and equal opportunity to compete in providing the
international air services governed by this Agreement; and

b) to take action to eliminate all forms of discrimination and/or anti-competitive practices by that
Contracting Party and/or its.

8 ganuguunienn®, 213z fgudl 12: nsynwieuaznisutsiuiiusssy: n1sufigungranautisfunianisen,

w1 19.
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ARTICLE 7. TARIFFS

1. The tariffs to be applied by the designated airline(s) of a Contracting Party for air services covered by
this Agreement shall be established at reasonable levels, due regard being paid to all relevant factors, including
interests of users, cost of operation, characteristics of service, reasonable profit, tariffs of other airlines, and other

commercial considerations in the market-place.
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ARTICLE 7. TARIFFS

2. Tariffs charged by airlines need not be filed with, or approved, by either Contracting Party. However,
in the event the national law of a Contracting Party requires prior approval of a tariff, the tariff application shall
be dealt with accordingly. In such cases, the principle of reciprocity may be applied by the Contracting Parties
concerned at their discretion.
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ARTICLE 7. TARIFFS

3. The Contracting Parties agree to give particular attention to tariffs that may be objectionable because
they appear unreasonably discriminatory, unduly high or restrictive because of the abuse of a dominant position,

or artificially low because of direct or indirect governmental subsidy or support or other antimcompetitive

practices.
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ARTICLE 13. SAFEGUARDS

3. If the aeronautical authorities of one Contracting Party consider that an operation or operations
intended or conducted by the designated airline of another Contracting Party may constitute unfair competitive
behaviour in accordance with the indicators listed in paragraph 1, or any discrimination by means of undue state
aid and/or subsidy by that other Contracting Party, they may request consultations in accordance with Article 16

(Consultations and Amendment) with a view to resolving the problem. Any such request shall be accompanied
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by notice of the reasons for the request, and the consultations shall begin within fifteen (15) days of the receipt
of such request.
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ARTICLE 13. SAFEGUARDS

4. If the Contracting Parties fail to reach a resolution of the problem through consultations, any
Contracting Party may invoke the dispute resolution mechanism under Article 17 (Settlement of Disputes) to
resolve the dispute.

126 3m57 13 (5) YeenNuANamYAARITEuIndhy nsiaaiedafuiivesuimsvudelinsansmaeennia w.a.
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ARTICLE 13. SAFEGUARDS

5. Each Contracting Party shall have the right to withhold, revoke, suspend, impose conditions on or
limit the operating authorisations with respect to an airline designated by another Contracting Party temporarily,
should there be reasonable ground to believe that unfair or anti-competitive practices related to paragraphs 1
and 2 of this Article committed by a Contracting Party or its designated airline seriously affect the operation of its

designated airline.
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ARTICLE 16. CONSULTATIONS AND AMENDMENT

1. The aeronautical authorities of the Contracting Parties shall consult one another from time to time
with a view to ensuring the implementation of, and satisfactory compliance with, the provisions of this
Agreement. Unless otherwise agreed, such consultations shall begin at the earliest possible date, but not later
than sixty (60) days from the date the other Contracting Party receives, through diplomatic or other appropriate
channels, a written request, including an explanation of the issues to be raised. When the date for consultations
has been agreed, the requesting Contracting Party shall also notify all the other Contracting Parties of the
consultations and the issues to be raised. Any Contracting Party may attend. Once the consultations have been
concluded, all the Contracting Parties as well as the Depositary shall be notified of the results.
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ARTICLE 17. SETTLEMENT OF DISPUTES
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The provisions of the ASEAN Protocol on Enhanced Dispute Settlement Mechanism, done at Vientiane,
Lao PDR, on 29 November 2004 and any amendment thereto, shall apply to disputes arising under this
Agreement.
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ARTICLE 16. CONSULTATIONS AND AMENDMENT

(2) If one third of the Contracting Parties consider it desirable to amend any provision of this Agreement
they shall be entitled, by request addressed to the Secretary-General of ASEAN, given not earlier than twelve (12)
months after the entry into force of this Agreement, to call a meeting of all the Contracting Parties in order to
consider any amendments which they may propose to this Agreement. Such amendment, if agreed among all the
Contracting Parties and if necessary after consultations in accordance with paragraph 1 of this Article, shall come
into effect when more than half of the Contracting Parties have deposited their Instruments of Ratification or
Acceptance of such amendment.

1 3a51 16 (3) vesmnunnamyAITeuinshe msdaedaduiivesuimsvudslasansmeennie e
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ARTICLE 16. CONSULTATIONS AND AMENDMENT

(3) In the event of the conclusion of any general multilateral convention concerning international air
services by which all the Contracting Parties become bound, this Agreement shall be so modified as to conform
with the provisions of such convention.

132 Allen & Gledhill LLP, Philippines and Laos progress on implementing competition laws [Online], 28

October  2015. Available from  http://www.lexology.com/library/detail.aspx?g=ab59a1fa-f900-40ab-b2bd-
b0988c6f2e63
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ARTICLE 7. TARIFFS

(4) The Contracting Parties shall ensure that their designated airline(s) provide the general public with
full and comprehensive information on their air fares and rates and the conditions attached in advertisements to

the public concerning their fares.
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"Article 83 bis - Transfer of certain functions and duties

(a) Notwithstanding the provisions of Articles 12, 30, 31 and 32 (a), when an aircraft registered in a
contracting State is operated pursuant to an agreement for the lease, charter or interchange of the aircraft or any
similar arrangement by an operator who has his principal place of business or, if he has no such place of
business, his permanent residence in another contracting State, the State of registry may, by agreement with such
other State, transfer to it all or part of its functions and duties as State of registry in respect of that aircraft under
Articles 12, 30, 31, and 32 (a). The State of registry shall be relieved of responsibility in respect of the functions
and duties transferred.

(b) The transfer shall not have effect in respect of other contracting States before either the
agreement between States in which it is embodied has been registered with the Council and made public
pursuant to Article 83 or the existence and scope of the agreement have been directly communicated to the
authorities of the other contracting State or States concerned by a State party to the agreement.

(c) The provisions of paragraphs (a) and (b) above shall also be applicable to cases covered by

Article 77"
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ARTICLE 2. GRANT OF RIGHTS

1. Each Contracting Party grants to the other Contracting Parties the following rights for the conduct of
international air services by the designated airlines of the other Contracting Parties:

a) the right to fly across its territory without landing;

b) the right to make stops in its territory for non-traffic purposes; and

c) the rights otherwise specified in this Agreement, including those rights stated in the Annex |

(Scheduled Air Services) and, where applicable, Annex Il (Implementing Protocols ).
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ARTICLE 3. DESIGNATION AND AUTHORISATION OF AIRLINES

1. Each Contracting Party shall have the right to designate as many airlines as it wishes for the purpose
of conducting international air services in accordance with this Agreement and to withdraw or alter such
designation. Such designation shall be transmitted in writing through diplomatic channels to the Depositary who
shall subsequently inform all the Contracting Parties.

3. The Contracting Parties granting operational authorizations in accordance with accordance with
paragraph 2 of this Article shall notify such action to the Depositary who will subsequently inform all the

Contracting Parties.
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ARTICLE 3. DESIGNATION AND AUTHORISATION OF AIRLINES

1. Each Contracting Party shall have the right to designate as many airlines as it wishes for the purpose

of conducting international air services in accordance with this Agreement and to withdraw or alter such
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designation. Such designation shall be transmitted in writing through diplomatic channels to the Depositary who
shall subsequently inform all the Contracting Parties.

3. The Contracting Parties granting operational authorizations in accordance with accordance with
paragraph 2 of this Article shall notify such action to the Depositary who will subsequently inform all the
Contracting Parties.

% 3nm51 3 (2) (@) () veseuanamyaAedeuindonsdinadodafuiivesuinisvudelnsansmaeinie
W.A. 2553

ARTICLE 3. DESIGNATION AND AUTHORISATION OF AIRLINES

2. On receipt of such a designation, and of application from the designated airline(s), in the form and
manner prescribed for operating authorisation and technical permission, each Contracting Party shall grant the
appropriate authorisation and technical permission with minimum procedural delay, provided that:

a) (i) substantial ownership and effective control of that airline are vested in the Contracting Party

designating the airline, nationals of that Contracting Party, or both; or.
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ARTICLE 4. WITHHOLDING, REVOCATION, SUSPENSION AND LIMITATION OF AUTHORISATION
1. Each Contracting Party shall have the right to withhold, revoke, suspend, impose conditions on or
limit the operating authorisations or technical permission referred to in Article 3 (Designation and Authorisation of
Airlines) of this Agreement with respect to an airline designated by another Contracting Party, temporarily or
permanently where:
a) the airline has failed to prove that it is qualified under Article 3 paragraphs 2 (a) (i) or (ii) or (ii)) as
applicable; or
b) the airline has failed to comply with laws, regulations, and rules referred to in Article 14
(Application of Laws and Regulations) of this Agreement; or
¢) the other Contracting Party is not maintaining and administering the standards as set forth in

Article 5 (Safety) of this Agreement.
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ARTICLE 3. DESIGNATION AND AUTHORISATION OF AIRLINES

2. On receipt of such a designation, and of application from the designated airline(s), in the form and
manner prescribed for operating authorisation and technical permission, each Contracting Party shall grant the
appropriate authorisation and technical permission with minimum procedural delay, provided that:

a) (i) subject to acceptance by a Contracting Party receiving such application , the designated airline
which is incorporated and has its principal place of business in the territory of the Contracting Party that
designates the airline, is and remains substantially owned and effectively controlled by one or more ASEAN
Member States and/or its nationals, and the Contracting Party designating the airline has and maintains effective

regulatory control; or.
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ARTICLE 3. DESIGNATION AND AUTHORISATION OF AIRLINES

2. On receipt of such a designation, and of application from the designated airline(s), in the form and
manner prescribed for operating authorisation and technical permission, each Contracting Party shall grant the
appropriate authorisation and technical permission with minimum procedural delay, provided that:

a) (iii) subject to acceptance by a Contracting Party receiving such application, the designated airline is
incorporated in and has its principal place of business in the territory of the Contracting Party that designates the
airline in which the Contracting Party designating the airline, has and maintains effective regulatory control of that
airline, provided that such arrangements will not be equivalent to allowing that airline or its subsidiaries access to

traffic rights not otherwise available to that airline; and.
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ARTICLE 12. FAIR COMPETITION

Each Contracting Party agrees:

a) that each designated airline shall have a fair and equal opportunity to compete in providing the
international air services governed by this Agreement; and

b) to take action to eliminate all forms of discrimination and/or anti-competitive practices by that
Contracting Party and/or its.

% 3951 13 (1) () vesmnuAnamyAAoeuiiensiliaedegaiuiivesuinisvudalasansnisennie
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1. The Contracting Parties agree that the following airline practices may be regarded as possible anti-
competitive practices that may merit closer examination:

a) charging fares and rates on routes at levels which are, in the aggregate, insufficient to cover the costs
of providing the air services to which they relate.
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W.A. 2553

ARTICLE 13. SAFEGUARDS

1. The Contracting Parties agree that the following airline practices may be regarded as possible anti-
competitive practices that may merit closer examination:

f) behaviour indicating an abuse of dominant position on the route.
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W.A. 2553

ARTICLE 13. SAFEGUARDS

2. The grant of state aid and/or subsidy shall be transparent among the Contracting Parties, and shall
not distort competition among the designated airlines of the Contracting Parties. The Contracting Parties
concerned shall furnish other interested Contracting Parties, upon their requests, with complete information on
such grant and any revision to or extension of such grant. Such information shall be treated with the utmost

sensitivity and confidentiality.
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ARTICLE 13. SAFEGUARDS

1. The Contracting Parties agree that the following airline practices may be regarded as possible anti-
competitive practices that may merit closer examination:

f) behaviour indicating an abuse of dominant position on the route.
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Such abuse may, in particular, consist in:

(a) directly or indirectly imposing unfair purchase or selling prices or other unfair trading conditions;

(b) limiting production, markets or technical development to the prejudice of consumers;

(c) applying dissimilar conditions to equivalent transactions with other trading parties, thereby placing
them at a competitive disadvantage;

(d) making the conclusion of contracts subject to acceptance by the other parties of supplementary
obligations which, by their nature or according to commercial usage, have no connection with the subject of such

contracts.”
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ARTICLE 13. SAFEGUARDS

1. The Contracting Parties agree that the following airline practices may be regarded as possible anti-
competitive practices that may merit closer examination:

a) charging fares and rates on routes at levels which are, in the aggregate, insufficient to cover the costs
of providing the air services to which they relate.
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