JagvnnisAuasesdvslunismeunsandnualveayanagaeay

WIBNGAY WanIal

Y o

'3‘1/1mﬁwuﬁ‘ﬁL:Uudawﬁwaamiﬁﬂwwmwé’ﬂqmﬂ%zgzmﬁ@mﬁmmmﬁ’m%
amvdimans lddsinnieiv/Aeuyin
A RMEnNT PranIalumInendy
Un1s@nw 2561

Eéuam%éuawmaaﬂiﬂimﬁwmé’a



PROBLEMS ON PROTECTION OF THE RIGHT OF PUBLICITY OF DECEASED PERSON

Mr. Krittin Pollagan

A Thesis Submitted in Partial Fulfillment of the Requirements
for the Degree of Master of Laws in Laws
Common Course
Faculty of Law
Chulalongkorn University
Academic Year 2018

Copyright of Chulalongkorn University



Wt ineinug TamnsAuasednslunIsmeunsnmanyalves

UAARKA G
lng wBngAu wanssal
#19779%7 URAaEns
915ERUS NIV Tnusnan SOIANEANTINNTOIDINITOU WA

AEdRAmEanS PaNsalmnIne1dy eulialituinendnusatuidudiumilives

NsANwIMUnaNgnsUSyaRmansurtdia

AMUAAMZIRANENS

(H9eman31a138 a3.Un300 ATfive)

ALZNTTUNSADUINETNUS
UY5¢51UNIIUNNS

el =2 a a s o
919158NUINW1INETUNUTNAN

N3NNI

NITUNITANYUBNUNINY T

(@7%735%@5@@7L@Q8ﬂﬂ?ﬂ)



ngAu wanssal : Yyvin1sAuATEanEluNITINEUNTMNAN BalYBIYARALEIRU.
( PROBLEMS ON PROTECTION OF THE RIGHT OF PUBLICITY OF DECEASED

PERSON) 8.91USNWN#aN : SA.9SNITOL WUAWMUN

Hagtuiinisldnm Je 1Fea uaznmdnuaidug vesiaedulunisuevielewan
Aufaruinig naenaunskalvnUselevlidanaivdlusuuuusingg losanawdneel
vosffandumantuansarisliaudwiouimslaumnaulannguslaald fengmne
Tumaneussinaiinisfuasesdndlunismeundnmdnualliuiyanadudneuiidiiiines
venglanfadioyanatuldasduluuda Ineliavsudmemveandulumsnueuns
T mdnuaivosarsdu suieiianslasumaulmmaunuardiuuisdmauumuaingd
amdnualvegardululduarmursloniludonded a1y uasguainesidy

Useneansgolusng uazaniusansisnsgieasull

a a §  w Q’ljdu =2 ! Ao oo
endnusaduiiiiinguszasalunisfnminngruneve sl semalnenvaduldly
Ja90u aunsalianuduasesdvslunismeunsnmanuaivesyanadasaulaegataan
= 44 | = ] = v ) ¢ Y o a a ¢
wagiiganeviselal daannisdnwinuds lunsainislénmanualvesdarsduludandivg
W dilifinguaunssusesasAuasasdnslunisldnnanuaiuaznislasuamouwnull dns

| Ao 1 < v fa ' < !
mmumlmuamuzLﬂuwswsJauLLazlmawmwamL‘UummﬂLmvnsn‘w

IneeuliauelviinsUnaAngruieiiioSuseauasAunTosdnslun1sNeuns
AMENYIUDIYARAKENAU drmsunsainsinmanualvesgaaululduamuselov
ludsnrdled Tnesusediandiilunsnddususnannnenduusanuaniomle wagli

Yaa a

membugiansauaunisldnndnvalvesardu aaesnsulidnslasumaulnumawny

Y 9

wagAmauwuAINgminmanwalvesradululdludangivg

AT DREEnS ANULDVORAN oo

Ynsdnwr 2561 AN0319%0 8. AUSNWIADN weeeeeeeeee



# # 5885952634 : MAJOR LAWS
KEYWORD: Publicity right, Personality right, Post-humous right, Post-mortem
right
Krittin Pollagan : PROBLEMS ON PROTECTION OF THE RIGHT OF PUBLICITY
OF DECEASED PERSON. Advisor: Assoc. Prof. Orabhund Panuspatthna

Pictures, names, voices, and other likeness of deceased persons are used
for sale or advertisement of products or services and other commercial purposes
because the ability to attract customers. Laws in many countries recognize and
protect the publicity right for living persons and extend the same for deceased
persons by entitling their heirs to control the publicity of the deceased persons
and compensation from those who commercially exploit the personality of

deceased persons; for example, in California of the USA, and in Germany.

This thesis studied as to whether the existing laws in Thailand sufficiently
protect the publicity right of the deceased persons. The study found that the
existing laws in Thailand has not recognized and protected the publicity right in

commercial aspect and has not regarded the right as a descendible property.

This thesis proposes an enactment of a law to recognize and protect the
publicity right of the deceased persons from being commercially exploited, by
regarding such right as a property which can legally be descended and entitling
their heirs to control the use of their personalities and to receive the
compensation from those who commercially exploit personalities of the deceased

persons.

Field of Study:  Laws Student's Signature .......cccoecvveeninnne.

Academic Year: 2018 Advisor's Signature ..o
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properly found Lugosi had a right of publicity in his likeness in his portrayal of Count Dracula and that the
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16 Robert C. Denicola, "Institutional Publicity Rights: An Analysis of the Merchandising of Famous
Trade Symbols," North Carolina Law Review 62 (1984): 621-622.
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17 Douglas E. Mirell, "Right-of-Publicity Statutes: Some Historical Reflections and Recent

Developments," Communications Lawyer, p. 16.

18 Stephen F. Rohde, "Dracula: Still Undead," California Lawyer 5, 4 (April 1985): 51-53.
v Douglas E. Mirell, "Right-of-Publicity Statutes: Some Historical Reflections and Recent
Developments," Communications Lawyer, p. 17.
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Entertainment Law Review, p. 177.
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of Publicity Statute," Entertainment and Sports Lawyer 17, 4 (2000): 1.
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7S (()As used in this section, “photograph” means any photograph or photographic reproduction,
still or moving, or any videotape or live television transmission, of any person, such that the deceased
personality is readily identifiable. A deceased personality shall be deemed to be readily identifiable from a
photograph if one who views the photograph with the naked eye can reasonably determine who the person
depicted in the photograph is.)

" White v. Samsung Electronics America, Inc., 971 F.2d 1395 (9th Cir. 1992)
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82 (As used in this section, “ deceased personality” means any natural person whose name, voice,
signature, photograph, or likeness has commercial value at the time of his or her death, or because of his or
her death, whether or not during the lifetime of that natural person the person used his or her name, voice,
signature, photograph, or likeness on or in products, merchandise, or goods, or for purposes of advertising or
selling, or solicitation of purchase of, products, merchandise, goods, or services. ....)

8 California Civil Code § 3344.1(h) “ As used in this section, “ deceased personality” means any
natural person whose name, voice, signature, photograph, or likeness has commercial value at the time of

his or her death...”



78

[WosUsIAReA ULl UINITINaIATIL NS B rIUSE e lun19n15ANARNL SN UNTD

'
[ =

agInssuluaind1feyg Ananeilunidnniunisiiawetn dsuaaawmaiilldegluden

4 Y 9

YDA “HANAU” 1uNINT1 3344.1 (h) 1fid LTesaInTenIenmvasyanalraiuillad

' ' o
(% I a IS 1

waAlunan1seluseninendadidined udiieazilyarinendaainiyananatuiun

Y

AUAELaznaIadut 1IN Memailies uasguednesidedslavygandluiuiudonnves
A “waeau” Tusesusgaiuil lvnseumauienandnualvesniyadlunismidivd
sulleswnainnisme weidunisAuasesifianauainnisgnihensenwluldmusslev

Tuhuesfgfuiudasduiiduunnaiitedewausinowdetin
3.1.4.2 nr3nseyiiiunsazdednslunsueuns

UIM57 3344.1 (a) Une California Civil Code Anvualyin1snsein
aasioluilnaTnguisdnsdadureiarsdu munlinanlvlude 3.1.4 ewanmuszlevl

Tudanalvd Wunsazifindnsluniseuns

(1) m3yd¥e des anellets N1 vIeANUAREYBNEENEU U

Tguursalundnioue vsedu tneusiAnnAuBuseuveEvsIansnungmune®

2 medve des aneilete a1 vIeANuAR1EveEaEUlY
Talunslawun vieleensowoltiylnae Fwdndug dum wiausnislag laeusiein

ANUBUYBNVDIINTIANTANUNY e

3.1.4.3 UpgNLIUAIIUTUAR

wa ¥V 2/ U Aa

msﬂ’zymmsuaaﬂnumwmuwmmummw 3344.1 WA Civil Code v94

o

o a A c{' v U o= v
NaiiLLﬂaW@ﬁLuauu llﬁ']lﬂ/iﬁ]ﬂ']ﬂﬂ'ﬁ'ﬂll’]ﬁi'] 3344 VNN NUYRUULRYINY 6?]\'11%?’]'371]

84 “Any person who uses a deceased personality's name, voice, signature, photograph, or likeness, in
any manner, on or in products, merchandise, or goods, ..., without prior consent from the person..."

85 “Any person who uses a deceased personality's name, voice, signature, photograph, or likeness, in
any manner, ... for purposes of advertising or selling, or soliciting purchases of, products, merchandise, goods,

or services, without prior consent from the person...”
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8 Douglas E. Mirell, "Right-of-Publicity Statutes: Some Historical Reflections and Recent
Developments," Communications Lawyer, p. 16.

8 bid.

88 Stephen M. Lobbin, "The Right(S) of Publicity in California: Is Three Really Greater Than One," UCLA

Entertainment Law Review, p. 186.
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89 (For purposes of this subdivision, a play, book, magazine, newspaper, musical composition,
audiovisual work, radio or television program, single and original work of art, work of political or newsworthy
value, or an advertisement or commercial announcement for any of these works, shall not be considered a
product, article of merchandise, good, or service if it is fictional or nonfictional entertainment, or a dramatic,
literary, or musical work.)

9 Shulman v. Group W Productions, Inc., 955 P.2d 469 (Cal. 1998)

91 Eastwood v. Superior Court, 198 Cal. Rptr. 342, 350 (Ct. App. 1983).

92 Gertz v. Welch, 418 U.S. 323 (1974).

% Francesca Grea, "To Like or Not to Like: Fraley V. Facebook's Impact on California's Right of

Publicity Statute in the Age of the Internet," Loyola of Los Angeles Law Review 47, 3 (2014): 874.
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% Tipton v. Warshavsky, 32 F. App’x 293 (9th Cir. 2002)
% Francesca Grea, "To Like or Not to Like: Fraley V. Facebook's Impact on California's Right of

Publicity Statute in the Age of the Internet," Loyola of Los Angeles Law Review, p. 874.

% Michael Kernan, "Privacy in Social Media: The Right of Publicity," Hastings Communications and

Entertainment. Law Journal 34, 3 (2012): 363,375.

9 Matthew Lafferman, "Do Facebook and Twitter Make You a Public Figure?:How to Apply the
Gertz Public Figure Doctrine to Social Media," Santa Clara High Technology Law Journal 29 (2012): 199,216.

% Fraley v. Facebook, Inc., 830 F. Supp. 2d 785, 790 (N.D. Cal. 2011).
9 Francesca Grea, "To Like or Not to Like: Fraley V. Facebook's Impact on California's Right of

Publicity Statute in the Age of the Internet," Loyola of Los Angeles Law Review, p. 876-877.
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100 (If a work that is protected under paragraph (2) includes within it a use in connection with a
product, article of merchandise, good, or service, this use shall not be exempt under this subdivision,
notwithstanding the unprotected use's inclusion in a work otherwise exempt under this subdivision, if the
claimant proves that this use is so directly connected with a product, article of merchandise, good, or service
as to constitute an act of advertising, selling, or soliciting purchases of that product, article of merchandise,
good, or service by the deceased personality without prior consent from the person or persons specified in
subdivision (c)

101 Stephen M. Lobbin, "The Right(S) of Publicity in California: Is Three Really Greater Than One," UCLA

Entertainment Law Review, p. 186.

1% Robyn Astaire v. Best Film & Video Corp. 166 F.3d 1297 (9th Cir. 1997)
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103 (Subject to subdivisions (b) and (c), after the death of any person, the rights under this section
shall belong to the following person or persons and may be exercised, on behalf of and for the benefit of
all of those persons, by those persons who, in the aggregate, are entitled to more than a one-half interest
in the rights:

(1) The entire interest in those rights belongs to the surviving spouse of the deceased
personality unless there are any surviving children or grandchildren of the deceased personality, in which
case one-half of the entire interest in those rights belongs to the surviving spouse.

(2) The entire interest in those rights belongs to the surviving children of the deceased
personality and to the surviving children of any dead child of the deceased personality unless the deceased
personality has a surviving spouse, in which case the ownership of a one-half interest in rights is divided
among the surviving children and grandchildren.

(3) If there is no surviving spouse, and no surviving children or grandchildren, then the entire
interest in those rights belongs to the surviving parent or parents of the deceased personality.

(4) The rights of the deceased personality's children and grandchildren are in all cases divided

among them and exercisable in the manner provided in section 420 of the Probate Code according to the
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number of the deceased personality's children represented. The share of the children of a dead child of a

deceased personality can be exercised only by the action of a majority of them.
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104 (The rights recognized under this section are property rights, freely transferable or descendible,
in whole or in part, by contract or by means of any trust or any other testamentary instrument, executed
before or after January 1, 1985...)

105 (The consent required by this section shall be exercisable by the person or persons to whom

the right of consent, or portion thereof, has been transferred in accordance with subdivision (b)...)


http://codes.findlaw.com/ca/civil-code/civ-sect-3344-1.html#82167022
http://codes.findlaw.com/ca/civil-code/civ-sect-3344-1.html#74293574
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106 ([ TThe person who violated the section shall be liable to the injured party or parties in an
amount equal to the greater of seven hundred fifty dollars ($750) or the actual damages suffered by the
injured party or parties, as a result of the unauthorized use, and any profits from the unauthorized use that
are attributable to the use and are not taken into account in computing the actual damages. In establishing
these profits, the injured party or parties shall be required to present proof only of the gross revenue
attributable to the use, and the person who violated the section is required to prove his or her deductible
expenses. Punitive damages may also be awarded to the injured party or parties. The prevailing party or
parties in any action under this section shall also be entitled to attorney's fees and costs.)

107 Kenneth E. Spahn, "The Right of Publicity: A Matter of Privacy, Property, or Public Domain?," Nova
Law Review, p. 1016.
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up to 10 years thereafter, the consent of the next of kin is required. Next of kin within the meaning of this
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280 cection 823 (1) A person who, intentionally or negligently, unlawfully injures the life, body,
health, freedom, property or another right of another person is liable to make compensation to the other

party for the damage arising from this.
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281 Hannes Rosler, "Dignitarian Posthumous Personality Rights - an Analysis of U.S. And German

Constitutional and Tort Law," Berkeley Journal of International Law, p. 183-184.

282 Anne Lauber-Ronsberg, "The Commercial Exploitation of Personality Features in Germany from

the Personality Rights and Trademark Perspectives," The Trademark Reporter, p. 815.
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285 Susanne Bergmann, "Publicity Rights in the United States and Germany: A Comparative Analysis,"

Loyola of Los Angeles Entertainment Law Journal, p. 503.

286 « pictures or portraits may be distributed or displayed only with the consent of the person

portrayed, i.e., the subject. In cases of doubt, consent is considered to have been given if the person
portrayed has received a consideration for allowing himself to be portrayed. When the subject dies and for
up to 10 years thereafter, the consent of the next of kin is required. Next of kin within the meaning of this
law are the surviving spouse and children of the subject and, if neither the spouse nor the children are alive,

the parents of the subject.”



152

AUATOENSUTEIAME Ba7IHuIn e Bundesgerichtshof Yauesuillafininwiunlagnaen

nguinglirnuduasesdaansunelasgssuyy fudidarnsuiuagiunanuniely

'3
a

e avsiilvludnarSuazifesfeadensinssegaaly wwinnudniliiuldainnisi

nguanglinnuAuasean e iandulludndussesiamils Gsegdesfidunistosiu

o
v o a '

flvgnanauluudrgnihnmluldlumeanideudsdaidemseifesiva annsdalvansun

memanungranelunsilesiesievennuAuasaInIung e

Tuga95319190 A 1967 83 A.A. 1968 AN15319NYUUNELNBUTU

TpssasnisAuasesd@nsluanuduyana lnonmsidnsseziaienuduasedl o 30 U

Y] va

waandedin ussangruneianaalllagndyafidungrune esnlildfunsatvayu

AL}

AneedRUyg R~

wane18flnuWnIn N13917RsTezIaIALAuATEl B Y
=% o 8 Aa & v oA = = | Y &
srglIavilnenandeTintdumizausa’ Wesnnideyaaatawnanumneluua iy
IS 1 < A o [ 2/ ¥ & o
wawael deudunandvesauluderuaniosacluaig wanand nmsimuaszesiian
ANUANATEITMNIZAL FzyiintsAuasesdvslumiuluuanavesardu lddunsdaie
LESAINVRIANTITUE AUAUAUATT AIUTLLLLIAIANUANATEINT NN valv e Adeauly

Fandlvdiu 1wl a.a. 2006 fina Bundesgerichtshof larnunszasiiainuauasestidu

17 '
v A

1387 10 Undeanndsunadunie v19il lieliaeaadasiungvuneauasesdnsluguninves

1%
LYY 1

YARA 11A31 22 Wi KUG Ndgygivnuiiliineunsninvesynrasonlidn 10 U dunsus

o

yaralunndsianunie lngd1finine1d uand1snarfinineineuniiivesda

afle

sysuygrensesull Mdadulihsysssuyguenvesuiliduasesdvsluanuduypraves

£

anauludanded asulannisldnmanvaliuliidunmsandednaasanuduuyud®®

eX2p

287 Susanne Bergmann, "Publicity Rights in the United States and Germany: A Comparative Analysis,"

Loyola of Los Angeles Entertainment Law Journal, p. 514-515.
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Constitutional and Tort Law," Berkeley Journal of International Law, p. 182-183.
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