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# # 5981365624 : MAJOR CRIMINOLOGY AND CRIMINAL JUSTICE

KEYWORD: LAWYER, MONEY LAUNDERING, PUBLIC INTEREST, SUSPICIOUS-TRANSACTION REPORT DUTY
Pornpat Rodphotong Boontanom : ROLES AND RESPONSIBILITIES OF THAI LEGAL PROFESSIONSUNDER
INTERNATIONAL ANTI-MONEY LAUNDERING MEASURES. Advisor: Assoc. Prof. JUTHARAT UA-AMNOEY, Ph.D.

The research on roles and responsibilities of Thai legal professionals under Internatio nal Anti-Money
laundering measures has its objective to study the roles and responsibilities of legal practitioners that may affect the
application of international standards which includes measures, rules and the International policy on prevention and
suppression of Money laundering imposes on legal professionals. In order to analyze the necessity and appropriateness
of finding a guideline for Thai legal professionals in preventing and suppression money laundering, this research’s
methodology is based on documentary research of regulations and academic papers and collecting data through in-
depth interviews and group discussions in order to analyze and conclude the findings.

The research reflects that the existing money laundering measures in Thailand offers few resolutions to
fundamental problems lacking of certain legal framework in Recommendation no. 22 in which determine the legal
profession to responsible for knowing the identity of the client and their facts which may lead to the reporting of
suspicious transactions. As a result, the existing Thai money laundering measures may not be able to combat with crime
efficiently nor meet the International standards. In consideration of the said responsibilities, Thailand shall need to
consider the appropriateness between the rights and freedom of personal information and the duty of reporting
transactions together with the consideration of public interest and social responsibility under professional ethics.

Therefore, the researcher suggests that Thailand shall enact laws requiring legal professionals to report in
accordance with FATF standards in order to compete with prevention and suppression of money laundering. As for the
Lawyers Council to promoting and protecting professional dignity, all type of legal practitioners shall be imposed to
register under the control of Council and define clearly of their roles and responsibilities. Essentially, the legal
professionals themselves shall also be mindful of morality and ethics while providing legal services. The le gal
professionals must work responsibly in the public interest and for society as a whole. It is important that the legal
professionals have knowledge and understanding of risks and its vulnerability in professions that may be used as money
laundering tools. This research argues that roles and responsibilities of Legal professional under anti-money laundering
regime is not only a duty that represents social responsibility, but also that such a duty is implied in their professional
related activities at a systematic and practical level, which underpins a new framework on money laundering crime

prevention.

Field of Study: Criminology and Criminal Justice Student's Signature .......ccccoeeeeeveirnennnce
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Anti-Money Laundering/Combating Financing of
Terrorism

Asia Pacific Group on Money Laundering
Compliant

stomer/Client Due Diligence

Designated Non-Financial Business and Professions
Financial Action Task Force FIU 89113270 Financial
Intelligence Unit

International Monetary Fund

Know Your Customer/Client

Largely Compliant

Not Available
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Organization for Economic Co-operation and Development
Partial Compliant

Risk-Based Approach

Suspicious Transaction Report

United Nations Security Council Resolutions
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8Suthertand, Edward H., “Crime and Business,” The ANNALS of the American Academy of Political and

Social Science 217, 1 (1941): 112.

’ Edelhertz, Herbert., “White-Collar and Professional Crime,” American Behavioral Scientist 27, 1 (1

September 1983): 109.
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Reiss, J. Jr “Delinquency as the failure of personal and social controls” American Sociological

Review 16, 2 (April 1951): 199-202.
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79 The Guardian, “Wolf of Wall Street film linked to money stolen from Malaysia fund,” [online], 2016,
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2014,” [online], 2014, Available from http://www.federalgazette.agc.gov.my/
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outputaktap/20140808 A1467 Bl WJW002868%20Bl.pdf [December 23, 2018].
* Section 4: Offence of money laundering
(1) Any person who -

(a) engages, directly or indirectly, in a transaction that involves proceeds of an unlawful
activity or instrumentalities of an offences;

(b) acquires, receives, possesses, disguises, transfers, converts, exchanges, carries, disposes of
or uses proceeds of an unlawful activity or instrumentalities of an offence;

(c) removes from or brings into Malaysia, proceeds of an unlawful activity or instrumentalities
of an offences; or

(d) conceals, disguises or impedes the establishment of the true nature, origin, location,
movement, disposition, title of, rights with respect to, or ownership of, proceeds of an unlawful activity of
instrumentalities of an offence,

commits a money laundering offence and shall on conviction be liable to imprisonment for a tern not
exceeding 15 years and shall also be liable to a fine of not less than 5 times the sum or value of the proceeds of
an unlawful activity or instrumentalities of an offence at the time of offence was committed or 5 million ringgit,
whichever is the higher.
" Section 14 Report by reporting institution
14 (1) A reporting institution shall promptly report to the competent authority -

(a) any transaction exceeding such amount as the competent authority may specify;

(b) any transaction where the identity of the person involved, the transaction itself or any
other circumstances concerning that transaction gives any officer or employee of the reporting institution reason
to suspect that the transaction involves proceeds of an unlawful activity of instrumentalities of an offence;

(c) any transaction or property where any officer or employee of the reporting institution has
reason to suspect that the transaction or property involved is related or linked to, is used or is intended to be
used for or by, any terrorist act, terrorist, terrorist group, terrorist entity or person who finances terrorism.

(2) For the purposes of this section, “Transaction” includes any attempted transaction or proposed

transaction.
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& Shepherd, Kavin L., “Guardians at the gate: The Gatekeeper initiative and the Risk-based Approach for

transactional lawyers,” Real Property, Trust & Estate Law Journal 43, 4 (Winter 2009): 620.
83

(a) Casinos — when customers engage in financial transactions equal to or above the applicable
designated threshold.
(b) Real estate agents — when they are involved in transactions for their client concerning the buying and

selling of real estate.

(c) Dealers in precious metals and dealers in precious stones — when they engage in any cash
transaction with a customer equal to or above the applicable designated threshold.

(d) Lawyers, notaries, other independent legal professionals and accountants — when they prepare for
or carry out transactions for their client concerning the following activities:
- buying and selling of real estate;
- managing of client money, securities or other assets;
- management of bank, savings or securities accounts;

- organization of contributions for the creation, operation or management of companies;
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- creation, operation or management of legal persons or arrangements, and buying and selling

of business entities.
(e) Trust and company service providers — when they prepare for or carry out transactions for a client

concerning the following activities:

- acting as a formation agent of legal persons;

- acting as (or arranging for another person to act as) a director or secretary of a company, a
partner of a partnership, or a similar position in relation to other legal persons;

- providing a registered office, business address or accommodation, correspondence or
administrative address for a company, a partnership or any other legal person or arrangement;

- acting as (or arranging for another person to act as) a trustee of an express trust or
performing the equivalent function for another form of legal arrangement;

- acting as (or arranging for another person to act as) a nominee shareholder for another

person.
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. Shepherd, Kavin L., “Guardians at the gate: The Gatekeeper initiative and the Risk-based Approach for
transactional lawyers,” 648.

* Recommendation 10: Customer due diligence Financial institutions should be required to undertake
customer due diligence (CDD) measures when: (i) establishing business relations; (ii) carrying out occasional
transactions: (i) above the applicable designated threshold (USD/EUR 15,000); or (ii) that are wire transfers in the
circumstances covered by the Interpretive Note to Recommendation 16; (iii) there is a suspicion of money
laundering or terrorist financing; or (iv) the financial institution has doubts about the veracity or adequacy of

previously obtained customer identification data.
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" Recommendation 10 The CDD measures to be taken are as follows:
(a) Identifying the customer and verifying that customer’s identity using reliable, independent source
documents, data or information.

(b) Identifying the beneficial owner, and taking reasonable measures to verify the identity of the
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beneficial owner, such that the financial institution is satisfied that it knows who the beneficial owner is. For legal
persons and arrangements this should include financial institutions understanding the ownership and control
structure of the customer.

(c) Understanding and, as appropriate, obtaining information on the purpose and intended nature of the
business relationship.

(d) Conducting ongoing due diligence on the business relationship and scrutiny of transactions
undertaken throughout the course of that relationship to ensure that the transactions being conducted are
consistent with the institution’s knowledge of the customer, their business and risk profile, including, where

necessary, the source of funds.
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% Nance, Mark T., “The Regime that FATF built: an introduction to the Financial Action Task Force,”
Criminal Law Soc Change 69 (2018): 122-123.
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” Recommendation 12 Politically exposed persons: Financial institutions should be required, in relation
to foreign politically exposed persons (PEPs) (whether as customer or beneficial owner), in addition to performing
normal customer due diligence measures, to:

(a) have appropriate risk-management systems to determine whether the customer or the beneficial
owner is a politically exposed person;

(b) obtain senior management approval for establishing (or continuing, for existing customers) such
business relationships;

(c) take reasonable measures to establish the source of wealth and source of funds; and

(d) conduct enhanced ongoing monitoring of the business relationship.

Financial institutions should be required to take reasonable measures to determine whether a customer
or beneficial owner is a domestic PEP or a person who is or has been entrusted with a prominent function by an
international organization. In cases of a higher risk business relationship with such persons, financial institutions

should be required to apply the measures referred to in paragraphs (b), (c) and (d).
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® Recommendation 15 New technologies: Countries and financial institutions should identify and assess
the money laundering or terrorist financing risks that may arise in relation to (a) the development of new
products and new business practices, including new delivery mechanisms, and (b) the use of new or developing
technologies for both new and pre-existing products. In the case of financial institutions, such a risk assessment
should take place prior to the launch of the new products, business practices or the use of new or developing

technologies. They should take appropriate measures to manage and mitigate those risks.
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! Financial Action Task Force, “FinTech&Regtech Initiative,” [online], 2018, Available from
http://www.fatf-gafi.org/fintech-regtech/fatfonfintechregtech/?hf=10&b=08&s=desc
(fatf_releasedate) [May 15, 2019].

? Recommendation 17 Reliance on third parties: Countries may permit financial institutions to rely on
third parties to perform elements (a)-(c) of the CDD measures set out in Recommendation 10 or to introduce
business, provided that the criteria set out below are met. Where such reliance is permitted, the ultimate
responsibility for CDD measures remains with the financial institution relying on the third party.

The criteria that should be met are as follows:
(a) A financial institution relying upon a third party should immediately obtain the necessary information

concerning elements (a)-(c) of the CDD measures set out in Recommendation 10.


http://www.fatf-gafi.org/fintech-regtech/fatfonfintechregtech/?hf=10&b=0&s=desc(fatf_releasedate
http://www.fatf-gafi.org/fintech-regtech/fatfonfintechregtech/?hf=10&b=0&s=desc(fatf_releasedate
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(b) Financial institutions should take adequate steps to satisfy themselves that copies of identification
data and other relevant documentation relating to the CDD requirements will be made available from the third
party upon request without delay. Using policies and procedures for sharing information within the group for
AML/CFT purposes.

(c) The financial institution should satisfy itself that the third party is regulated, supervised or monitored
for, and has measures in place for compliance with, CDD and record-keeping requirements in line with
Recommendations 10 and 11.

(d) When determining in which countries the third party that meets the conditions can be based,

countries should have regard to information available on the level of country risk.
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> Recommendation 20 Reporting of suspicious transactions: If a financial institution suspects or has
reasonable grounds to suspect that funds are the proceeds of a criminal activity, or are related to terrorist
financing, it should be required, by law, to report promptly its suspicions to the financial intelligence unit (FIU).

* Root, Veronica, “Monitor-Client Relationship,” 531-532.
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Transactions and Reports Analysis Centre of Canada (FINTRAC) Fudumhegninsean

N15W8U (Financial Intelligence Unit %38 FIU)

” Ibid.
® Financial Transaction and Reports Analysis Centre of Canada, “What is a suspicious transaction report?,”
[online], 2019, Available from http://www.fintrac-canafe.gc.ca/guidance-directives/transaction-operation/Guide2/2-

eng.asp [April 14, 2019].
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" Financial Transaction and Reports Analysis Centre of Canada, “Risk-Based Approach workbook British
Columbia notaries,” [online], 2018, Available from http://www.fintrac-canafe.gc.ca/guidance-
directives/compliance-conformite/rba/rba-bc-eng.asp [April 12, 2019].

* AML/CFT, “Reporting Obligation Under The AMLA,” [online], 2014, Available from
http://amlcft.onm.gov.my/AMLCFT05a.html [April 12, 2019].
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* Recommendation 11 Record-keeping: Financial institutions should be required to maintain, for at
least five years, all necessary records on transactions, both domestic and international, to enable them to
comply swiftly with information requests from the competent authorities. Such records must be sufficient to
permit reconstruction of individual transactions (including the amounts and types of currency involved, if any) so
as to provide, if necessary, evidence for prosecution of criminal activity.

Financial institutions should be required to keep all records obtained through CDD measures (e.g.
copies or records of official identification documents like passports, identity cards, driving licenses or similar
documents), account files and business correspondence, including the results of any analysis undertaken (e.g.
inquiries to establish the background and purpose of complex, unusual large transactions), for at least five years
after the business relationship is ended, or after the date of the occasional transaction.

Financial institutions should be required by law to maintain records on transactions and information
obtained through the CDD measures.

The CDD information and the transaction records should be available to domestic competent
authorities upon appropriate authority.

% Recommendation 18 Internal controls and foreign branches and subsidiaries: Financial institutions
should be required to implement program against money laundering and terrorist financing. Financial groups
should be required to implement group-wide program against money laundering and terrorist financing, including

policies and procedures for sharing information within the group for AML/CFT purposes.
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Financial institutions should be required to ensure that their foreign branches and majority - owned
subsidiaries apply AML/CFT measures consistent with the home country requirements implementing the FATF
Recommendations through the financial groups’ program against money laundering and terrorist financing.

! Recommendation 19 Higher-risk countries: financial institutions should be required to apply enhanced
due diligence measures to business relationships and transactions with natural and legal persons, and financial
institutions, from countries for which this is called for by the FATF. The type of enhanced due diligence measures
applied should be effective and proportionate to the risks.

Countries should be able to apply appropriate countermeasures when called upon to do so by the
FATF. Countries should also be able to apply countermeasures independently of any call by the FATF to do so.

Such countermeasures should be effective and proportionate to the risks.
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102 European Commission, “Commission Delegated Regulation,” Official Journal of the European Union

254, 1 (September 2016): 1-4.
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2562.

% Recommendation 21 Tipping-off and confidentiality: Financial institutions, their directors, officers and
employees should be: (a) protected by law from criminal and civil liability for breach of any restriction on
disclosure of information imposed by contract or by any legislative, regulatory or administrative provision, if they
report their suspicions in good faith to the FIU, even if they did not know precisely what the underlying criminal
activity was, and regardless of whether illegal activity actually occurred; and (b) prohibited by law from disclosing
(“tipping-off”) the fact that a suspicious transaction report (STR) or related information is being filed with the FIU.

These provisions are not intended to inhibit information sharing under Recommendation 18.
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105 Ministry of Law, Singapore, “Legal Service Regulatory Authority,” [online], 2018, Available from
https://www.mlaw.gov.sg/eservices/Isra/lsra-home/ [September 14, 2018].

100 Ministry of Law, Singapore, “Guidance for Effective AML/CFT Transaction monitoring controls,” [online],
2018, Available from http://www.mas.gov.sg/~/media/MAS/Regulations%20
and%20Financial%20Stability/Regulatory%20and%20Supervisory%20Framework/Anti_Money%20Laundering_Coun
tering%20the%20Financing%200f%20Terrorism/Guidance%20for%20Effective%20AML%20CFT%20Transaction %20
Monitoring%20Controls.pdf [September 14, 2018].
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1 Corruption, Drug Trafficking and Other Serious Crimes (Confiscation of Benefits) Act, Singapore, Section
39 (2).

"% Council’s Practice Direction 1 of 2008, “Prevention of Money Laundering And The Funding of Terrorist
Activities,” [online], 2015, Available from https://www.lawsociety.org.sg/
Portals/0/ForLawyers/AntiMoneylLaunderingCounterTerrorismFinancing/PDF/Council_PD2015 Prevention_of Mone
y_Laundering_and_Financing_of Terrorism.pdf [August 30, 2018]
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